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CANADA        SUPERIOR   COURT 
(Commercial Division)  

                _________________________________________ 
 

PROVINCE OF QUEBEC   (Sitting as a court designated pursuant to the 
DISTRICT OF ST-FRANÇOIS  Companies’ Creditors Arrangement Act, R.S.C. 
      c. C-36, as amended) 
N°: 450-11-000167-134 
 
      IN THE MATTER OF THE PLAN OF 
      COMPROMISE OR ARRANGEMENT OF: 
 

MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA 
CIE) 
 

           Debtor Company  
 
      and 
 

RICHTER ADVISORY GROUP INC. (RICHTER 
GROUPE CONSEIL INC.)  

 
       Monitor 

 
and 

 
GUY OUELLET, SERGE JACQUES and LOUIS-
SERGES PARENT 

 
Court Appointed 

Representatives of the 
Class Members 

______________________________________________________________________ 
 

COURT APPOINTED CLASS REPRESENTATIVES’ ARGUMENT PLAN  
IN SUPPORT OF THE SANCTION OF THE  

AMENDED PLAN OF ARRANGEMENT AND COMPROMISE  
______________________________________________________________________ 
 
A. OVERVIEW 

1. Guy Ouellet, Serge Jacques and Louis-Serges Parent, acting in their capacity as 
court-appointed representatives for the class of derailment victims described in 
the order of this Court dated April 4, 2014, as amended (the “Class 
Representatives”) support the Debtor’s motion for an order sanctioning the 
Amended Plan of Arrangement and Compromise, served June 8, 2015 (the 
“Plan”). 
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2. The technical requirements of the Companies’ Creditors Arrangement Act, 
R.S.C. 1985, c. C-36, as amended (the “CCAA”) are satisfied.  In particular, the 
CCAA is not limited in the manner in which Canadian Pacific Railway Ltd. (“CP”), 
the only creditor opposing the plan, suggests.   
 

3. The CCAA is remedial legislation that must be broadly interpreted with a view to 
attaining its objective of facilitating compromises between insolvent companies 
and their creditors.  That objective is plainly being achieved in the present case.  
Although stakeholders will be dealing with the consequences of the train 
derailment that took place on July 6, 2013 in Lac-Mégantic, Quebec (the “Train 
Derailment”) for some time, the immediate economic tragedy surrounding the 
Debtor will be largely resolved by the Plan.  

 
4. The terms of the Plan are fair and reasonable: 

 
a) As demonstrated by the creditors’ unanimous support for the Plan, the 

amounts being paid to creditors are quite reasonable having regard to the 
alternatives; and, 
 

b) The releases contemplated by the Plan are provided in exchange for 
meaningful financial contributions provided by the beneficiaries of the 
releases, and, as such, they are a necessary feature of the Plan;  

 
5. CP’s complaint that the Plan is somehow defective because it does not release 

claims against the Debtor or against CP is part of an ill-conceived, last-minute 
tactical argument intended to benefit CP’s unique interests as the last remaining 
Respondent in the Class Action; CP’s argument does not address the interests of 
creditors generally or even CP’s interests as a creditor. 

 
6. The Class Representatives adopt and wholly support the Debtor’s submissions.  

These submissions in support of the Plan focus on the main themes of CP’s 
opposition to the Plan.  Notably: 

a) Whether these proceedings are consistent with the objectives intended to 
be achieved by the CCAA;  

b) The propriety of the release structure in the Debtor’s Plan, including 
whether the absence of a release in favour of a non-settling party (namely, 
CP) is a basis to refuse to sanction the Plan; and, 

c) Whether this case raises a constitutional question. 
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B. The Objectives of the CCAA and Their Application to This Case 

7. As is made clear by the full title of the statute and the decisions of this Court in 
the AbitibiBowater case (among others), the objective of the CCAA is “to facilitate 
compromises and arrangements between companies and their creditors”.1   

8. The statute is to be given a broad, liberal interpretation; it is deemed remedial, 
and should be given such fair, large and liberal construction and interpretation as 
best ensures the attainment of its object. 

9. As has been held by this court, by reference to the decision of the Court of 
Appeal for Ontario in the Metcalfe & Mansfield case (sometimes cited as “ATB 
Financial”): [TAB 1] 

[44] The CCAA is skeletal in nature. It does not contain a comprehensive 
code that lays out all that is permitted or barred. Judges must therefore 
play a role in fleshing out the details of the statutory scheme. The scope of 
the Act and the powers of the court under it are not limitless. It is beyond 
controversy, however, that the CCAA is remedial legislation to be liberally 
construed in accordance with the modern purposive approach to statutory 
interpretation. It is designed to be a flexible instrument and it is that very 
flexibility which gives the Act its efficacy: Canadian Red Cross Society 
(Re), 1998 CanLII 14907 (ON SC), [1998] O.J. No. 3306, 5 C.B.R. (4th) 
299 (Gen. Div.). As Farley J. noted in Dylex Ltd. (Re), 1995 CanLII 7370 
(ON SC), [1995] O.J. No. 595, 31 C.B.R. (3d) 106 (Gen. Div.), at p. 111 
C.B.R., "[t]he history of CCAA law has been an evolution of judicial 
interpretation". 

*** 

[48] More broadly, I believe that the proper approach to the judicial 
interpretation and application of statutes -- particularly those like the 
CCAA that are skeletal in nature -- is succinctly and accurately 
summarized by Jackson and Sarra in their recent article, supra, at p. 56: 

The exercise of a statutory authority requires the statute to be 
construed. The plain meaning or textualist approach has given way 
to a search for the object and goals of the statute and the 
intentionalist approach. This latter approach makes use of the 
purposive approach and the mischief rule, including its codification 
under interpretation statutes that every enactment is deemed 
remedial, and is to be given such fair, large and liberal construction 
and interpretation as best ensures the attainment of its objects. 
This latter approach advocates reading the statute as a whole and 

                                                           
1
 Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended; AbitibiBowater Inc., Re. 2009 QCCS 

5482 at paras. 42-46 [AbitibiBowater]. 
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being mindful of Driedger's "one principle", that the words of the Act 
are to be read in their entire context, in their grammatical and 
ordinary sense harmoniously with the scheme of the Act, the object 
of the Act, and the intention of Parliament. It is important that courts 
first interpret the statute before them and exercise their authority 
pursuant to the statute, before reaching for other tools in the judicial 
toolbox. Statutory interpretation using the principles articulated 
above leaves room for gap-filling in the common law provinces and 
a consideration of purpose in Québec as a manifestation of the 
judge's overall task of statutory interpretation. Finally, the 
jurisprudence in relation to statutory interpretation demonstrates the 
fluidity inherent in the judge's task in seeking the objects of the 
statute and the intention of the legislature.2 [Emphasis added] 

10. As recently noted in the case of Sun Indalex Finance, LLC v. United 
Steelworkers [TAB 2], by Justice Cromwell (writing for the majority in the result), 
the CCAA reflects society’s interest in providing “a constructive solution for all 
stakeholders when a company has become insolvent.”3  

11. Clearly, this objective is most easily understood and expressed in the context of 
a going-concern restructuring in which the debtor company is able to reach an 
accommodation with its creditors, in the form of a plan, without divesting itself of 
the entirety of its business.    

12. Thus, for example, in Century Services Inc. v. Canada [TAB 3], Justice 
Deschamps held for the majority that the purpose of the CCAA “is to permit the 
debtor to continue to carry on business and, where possible, avoid the social and 
economic costs of liquidating its assets.”4  Later in her decision, she observed: 

Reorganization serves the public interest by facilitating the survival of 
companies supplying goods or services crucial to the health of the 
economy or saving large numbers of jobs (ibid., at p. 593). Insolvency 
could be so widely felt as to impact stakeholders other than creditors and 
employees. Variants of these views resonate today, with reorganization 
justified in terms of rehabilitating companies that are key elements in a 
complex web of interdependent economic relationships in order to avoid 
the negative consequences of liquidation.5 

13. Similarly, in the seminal decision of the Court of Appeal for British Columbia in 
the case of Chef Ready Foods Ltd. v. Hongkong Bank of Canada [TAB 4] the 
court had this to say about the CCAA:   

                                                           
2
 Metcalfe & Mansfield Alternative Investments II Corp., (Re), 2008 ONCA 587 at paras. 44 & 48 [Metcalfe & 

Mansfield]; cited with approval in AbitibiBowater, supra note 1, at para. 42. 
3
 Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6 at para. 205 [Indalex]. 

4
 Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379 at para. 15. 

5
 Ibid., at para. 18. 
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The C.C.A.A. was enacted by Parliament in 1933 when the nation and the 
world were in the grip of an economic depression. When a company 
became insolvent, liquidation followed because that was the consequence 
of the only insolvency legislation which then existed -- the Bankruptcy Act, 
R.S.C. 1927, c. 11, and the Winding-up Act, R.S.C. 1927, c. 213. Almost 
inevitably, liquidation destroyed the shareholders' investment, yielded little 
by way of recovery to the creditors, and exacerbated the social evil of 
devastating levels of unemployment. The government of the day sought, 
through the C.C.A.A., to create a regime whereby the principals of the 
company and the creditors could be brought together under the 
supervision of the court to attempt a reorganization or compromise or 
arrangement under which the company could continue in business. These 
excerpts from an article by Stanley E. Edwards (1947) 25 Can. Bar Rev. 
587, of 1947 Vol. 25 of the Canadian Bar Review, entitled 
"Reorganizations Under the Companies' Creditors Arrangement Act," 
explain very well the historic and continuing purposes of the Act: 

“It is important in applying the C.C.A.A. to keep in mind its purpose 
and several fundamental principles which may serve to accomplish 
that purpose. Its object, as one Ontario judge has stated in a 
number of cases, is to keep a company going despite insolvency. 
Hon. C.H. Cahan when he introduced the bill into the House of 
Commons indicated that it was designed to permit a corporation, 
through reorganization, to continue its business, and thereby to 
prevent its organization being disrupted and its goodwill lost. It may 
be that the main value of the assets of a company is derived from 
their being fitted together into one system and that individually they 
are worth little. The trade connections associated with the system 
and held by the management may also be valuable. In the case of 
a large company it is probable that no buyer can be found who 
would be able and willing to buy the enterprise as a whole and pay 
its going concern value. The alternative to reorganization then is 
often a sale of the property piecemeal for an amount which would 
yield little satisfaction to the creditors and none at all to the 
shareholders.” (p. 592)6 

14. However, as this court has already recognized in its judgment in these 
proceedings dated February 17, 2014 (the “February 2014 Judgment”), the 
application of the CCAA is not limited only to those cases in which the solution 
involves the debtor continuing in business.7   

15. There are many cases in which the objective of the CCAA is achieved through 
the sale of Debtor’s going concern, in what has commonly become known as a 

                                                           
6
Chef Ready Foods Ltd. v. Hongkong Bank of Canada, 1990 CanLII 529 (BC CA) at pages 10-12.  

7
 Montréal, Maine & Atlantique Canada Cie (Montreal, Maine & Atlantic Canada Co. (MMA)) (Arrangement 

relatif à), 2014 QCCS 737 at paras. 57-95 [Montréal, Maine & Atlantique Canada]. 
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“Liquidating CCAA” proceeding.  Indeed, more careful statements of the purpose 
of the CCAA focus on the survival of the business as opposed to the debtor.  For 
example, in the AbitibiBowater case [TAB 5], Justice Gascon (as he then was), 
stated: 

[46]      Accordingly, in any application brought under the CCAA such as 
this one, it is fair to say that in giving weight to broader socio-economic or 
public interest considerations, the Court must keep in mind the key 
objectives of the Act. That is, to facilitate a restructuring so as to reach a 
compromise between the debtor company and its creditors and allow the 
business to continue as a going concern.8 

16.  A number of Liquidating CCAA cases are cited by the Court in its February 2014 
Judgment.   Other noteworthy examples include the following: 

a) The restructuring of Nortel Networks Corporation [TAB 6].  In that case, 
the court authorized the sale of all of Nortel’s various lines of business as 
going concerns, thereby preserving jobs around the world and maximizing 
recoveries for creditors.  Notably, relying on the decision of Justice 
Gascon (as he then was) in the AbitibiBowater case, Justice Newbould 
expressly held (albeit in obiter dictum) that it had jurisdiction to authorize 
the distribution of the proceeds of sale outside of a bankruptcy and without 
a plan:  

[19]  When the Nortel entities filed for CCAA protection on 
January 14, 2009, and filed on the same date in the US and the 
UK, the stated purpose was to stabilize the Nortel business to 
maximize the chances of preserving all or a portion of the 
enterprise. However that hope quickly evaporated and on June 19, 
2009 Nortel issued a news release announcing it had sold its 
CMDA business and LTE Access assets and that it was pursuing 
the sale of its other business interests. Liquidation followed, first by 
a sale of Nortel’s eight business lines in 2009-2011 for US$2.8 
billion and second by the sale of its residual patent portfolio under a 
stalking-horse bid process in June 2011 for US$4.5 billion. The sale 
of the CMDA and LTE assets was approved on June 29, 2009. 

[20]   The Canadian debtors contend that this CCAA proceeding is 
a liquidating proceeding, and thus in substance the same as a 
bankruptcy under the BIA. The bondholders contend that there is 
no definition of a “liquidating” CCAA proceeding and no distinct 
legal category of a liquidating CCAA, essentially arguing that like 
beauty, it is in the eyes of the beholder. 

                                                           
8
 AbitibiBowater, supra note 1, at para. 46.  
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[21] In this case, I think there is little doubt that this is a 
liquidating CCAA process and has been since June, 2009, 
notwithstanding that there was some consideration given to 
monetizing the residual intellectual property in a new company to 
be formed (referred to as IPCO) before it was decided to sell the 
residual intellectual property that resulted in the sale to the 
Rockstar consortium for US$4.5 billion. In Re Nortel Networks 
Corp., 2012 ONSC 1213 (CanLII), 88 C.B.R. (5th) 111, Morawetz J. 
referred to his recognizing in his June 29, 2009 Nortel decision 
approving the sale of the CMDA and LTE assets that the CCAA can 
be applied in “a liquidating insolvency”. See also Dr. Janis P. Sarra, 
Rescue! The Companies’ Creditors Arrangement Act, 2nd ed. 
(Toronto: Carswell, 2013) at p. 167, in which she states 
“increasingly, there are ‘liquidating CCAA’ proceedings, whereby 
the debtor corporation is for all intents and purposes liquidated”. 

*** 

Need for a CCAA plan 

[48]  The bondholders contend that there is no authority under the 
CCAA to effect a distribution of a debtor’s assets absent a plan of 
arrangement or compromise that must be negotiated by the debtor 
with its creditors, and that as a plan can include payment of post-
filing interest, it is not possible for a court to conclude that the 
bondholders have no right to post-filing interest. They assert that 
there is no jurisdiction for a court to compromise a creditor’s claim 
in a CCAA proceeding except in the context of approving a plan 
approved by the creditors. They also assert that plan negotiations 
cannot meaningfully take place “in earnest” until the allocation 
decision as to how much of the US$7.3 billion is to be allocated to 
each of the Canadian, US, or EMEA estates. 

[49]  One may ask what is left over in this case to negotiate. The 
assets have long been sold and what is left is to determine the 
claims against the Canadian estate and, once the amount of the 
assets in the Canadian estate are known, distribute the assets on a 
pari passu basis. This is not a case in which equity is exchanged 
for debt in a reorganization of a business such as Stelco. 

[52] It is perhaps not necessary to determine at this stage how 
the assets will be distributed and whether a plan, or what type of 
plan, will be necessary. However, in light of the argument advanced 
on behalf of the bondholders, I will deal with this issue. 

[53] I first note that the CCAA makes no provision as to how 
money is to be distributed to creditors. This is not surprising taken 
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that plans of reorganization do not necessarily provide for 
payments to creditors and taken that the CCAA does not expressly 
provide for a liquidating CCAA process. There is no provision that 
requires distributions to be made under a plan of arrangement. 

[54]  A court has wide powers in a CCAA proceeding to do what is 
just in the circumstances. Section 11(1) provides that a court may 
make any order it considers appropriate in the circumstances. 
Although this section was provided by an amendment that came 
into force after Nortel filed under the CCAA, and therefore by the 
amendment the new section does not apply to Nortel, it has been 
held that the provision merely reflects past jurisdiction. In Century 
Services, Deschamps J. stated: 

65     I agree with Justice Georgina R. Jackson and 
Professor Janis Sarra that the most appropriate approach is 
a hierarchical one in which courts rely first on an 
interpretation of the provisions of the CCAA text before 
turning to inherent or equitable jurisdiction to anchor 
measures taken in a CCAA proceeding (see G. R. Jackson 
and J. Sarra, "Selecting the Judicial Tool to get the Job 
Done: An Examination of Statutory Interpretation, 
Discretionary Power and Inherent Jurisdiction in Insolvency 
Matters", in J. P. Sarra, ed., Annual Review of Insolvency 
Law 2007 (2008), 41, at p. 42). The authors conclude that 
when given an appropriately purposive and liberal 
interpretation, the CCAA will be sufficient in most instances 
to ground measures necessary to achieve its objectives (p. 
94). 

67     The initial grant of authority under the CCAA 
empowered a court "where an application is made under this 
Act in respect of a company ... on the application of any 
person interested in the matter ..., subject to this Act, [to] 
make an order under this section" (CCAA, s. 11(1)). The 
plain language of the statute was very broad. 

68     In this regard, though not strictly applicable to the case 
at bar, I note that Parliament has in recent amendments 
changed the wording contained in s. 11(1), making explicit 
the discretionary authority of the court under the CCAA. 
Thus in s. 11 of the CCAA as currently enacted, a court may, 
"subject to the restrictions set out in this Act, ... make any 
order that it considers appropriate in the circumstances" 
(S.C. 2005, c. 47, s. 128). Parliament appears to have 
endorsed the broad reading of CCAA authority developed by 
the jurisprudence. (underlining added) 
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[55] I note also that payments to creditors without plans of 
arrangement or compromises are often ordered. In Timminco 
Limited (Re), 2014 ONSC 3393 (CanLII), Morawetz J. noted at 
para. 38 that the assets of Timminco had been sold and 
distributions made to secured creditors without any plan and with 
no intention to advance a plan. In that case, there was a shortfall to 
the secured creditors and no assets available to the unsecured 
creditors. The fact that the distributions went to the secured 
creditors rather than to an unsecured creditor makes no difference 
to the jurisdiction under the CCAA to do so. 

[56] In AbitibiBowater Inc., (Re), 2009 QCCS 6461 (CanLII), 
Gascon J.C.S. (as he then was) granted a large interim distribution 
from the proceeds of a sale transaction to senior secured 
noteholders (“SSNs”). The bondholders opposed the distribution on 
the same grounds as advanced by the bondholders in this case: 

56         The Bondholders claim that the proposed 
distribution violates the CCAA. From their perspective, 
nothing in the statute authorizes a distribution of cash to a 
creditor group prior to approval of a plan of arrangement by 
the requisite majorities of creditors and the Court. They 
maintain that the SSNs are subject to the stay of 
proceedings like all other creditors. 

57         By proposing a distribution to one class of creditors, 
the Bondholders contend that the other classes of creditors 
are denied the ability to negotiate a compromise with the 
SSNs. Instead of bringing forward their proposed plan and 
creating options for the creditors for negotiation and voting 
purposes, the Abitibi Petitioners are thus eliminating 
bargaining options and confiscating the other creditors' 
leverage and voting rights. 

58         Accordingly, the Bondholders conclude that the 
proposed distribution should not be considered until after the 
creditors have had an opportunity to negotiate a plan of 
arrangement or a compromise with the SSNs. 

[57] Justice Gascon did not accept this argument. He stated: 

71         Despite what the Bondholders argue, it is neither 
unusual nor unheard of to proceed with an interim 
distribution of net proceeds in the context of a sale of assets 
in a CCAA reorganization. Nothing in the CCAA prevents 
similar interim distribution of monies. There are several 
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examples of such distributions having been authorized by 
Courts in Canada. (underlining added) 

[58] Justice Gascon was persuaded that the distribution should 
be made as it was part and parcel of a DIP loan arrangement that 
he approved. Whatever the particular circumstances were that led 
to the exercise of his discretion, he did not question that he had 
jurisdiction to make an order distributing proceeds without a plan of 
arrangement. I see no difference between an interim distribution, as 
in the case of AbitibiBowater, or a final distribution, as in the case of 
Timminco, or a distribution to an unsecured or secured creditor, so 
far as a jurisdiction to make the order is concerned without any plan 
of arrangement. 

[59] There is a comment by Laskin J.A. in Ivaco Inc., (Re) (2006), 
2006 CanLII 34551 (ON CA), 83 O.R. (3d) 108 (C.A.) that 
questions the right of a judge to order payment out of funds realized 
on the sale of assets under a CCAA process, in that case to 
pension plan administrators for funding deficiencies. He stated: 

[I]n my view, absent an agreement, I doubt that the CCAA 
even authorized the motions judge to order this payment. 
Once restructuring was not possible and the CCAA 
proceedings were spent, as the motions judge found and all 
parties acknowledged, I question whether the court had any 
authority to order a distribution of the sale proceeds. 

[60] This was an obiter statement. But in any event Justice 
Laskin was discussing a situation in which all parties agreed that 
the CCAA proceedings “were spent”. That is, there was effectively 
no CCAA proceeding any more. This is not the situation with Nortel 
and I do not see the obiter statement as being applicable. As stated 
by Justice Gascon , distribution orders without a plan are common 
in Canada. 

[61] While it need not be decided, I am not persuaded that it 
would not be possible for a court to make an order distributing the 
proceeds of the Nortel sale without a plan of arrangement or 
compromise.9 

b) The restructuring of Sino Forest Corporation [TAB 7].  In that case the 
overall effect of the plan was a foreclosure over certain assets allegedly 
held by Sino Forest’s subsidiaries overseas, and the debtor entity was 
ultimately wound-up.  Importantly, as in this case, certain dissident 
investors objected to the auditor and other settlements that were facilitated 

                                                           
9
 Re Nortel Networks Corporation et al, 2014 ONSC 4777 at paras. 19-21, 48-61; leave to appeal granted. The 

appeal has been argued and the decision is under reserve. 
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by the plan independently of the conveyance of the assets, on the basis 
that the settlements were not essential to the restructuring purpose of the 
proceedings.  This prompted the court to observe that the settlement 
proceeds were the only tangible value in the Sino-Forest plan: 

[51]           The Objectors argue that the proposed Ernst & Young 
Release is not integral or necessary to the success of Sino-Forest’s 
restructuring plan, and, therefore, the standards for granting third-
party releases in the CCAA are not satisfied. No one has asserted 
that the parties require the Ernst & Young Settlement or Ernst & 
Young Release to allow the Plan to go forward; in fact, the Plan has 
been implemented prior to consideration of this issue. Further, the 
Objectors contend that the $117 million settlement payment is not 
essential, or even related, to the restructuring, and that it is 
concerning, and telling, that varying the end of the Ernst & Young 
Settlement and Ernst & Young Release to accommodate opt-outs 
would extinguish the settlement. 

*** 

[58]           The Ernst & Young Release forms part of the Ernst & 
Young Settlement.  In considering whether the Ernst & Young 
Settlement is fair and reasonable and ought to be approved, it is 
necessary to consider whether the Ernst & Young Release can be 
justified as part of the Ernst & Young Settlement. See ATB 
Financial, supra, para. 70, as quoted above. 

[59]           In considering the appropriateness of including the Ernst 
& Young Release, I have taken into account the following. 

[60]           Firstly, although the Plan has been sanctioned and 
implemented, a significant aspect of the Plan is a distribution to 
SFC’s creditors.  The significant and, in fact, only monetary 
contribution that can be directly identified, at this time, is the $117 
million from the Ernst & Young Settlement.  Simply put, until such 
time as the Ernst & Young Settlement has been concluded and the 
settlement proceeds paid, there can be no distribution of the 
settlement proceeds to parties entitled to receive them.  It seems to 
me that in order to effect any distribution, the Ernst & Young 
Release has to be approved as part of the Ernst & Young 
Settlement. 

[61]           Secondly, it is apparent that the claims to be released 
against Ernst & Young are rationally related to the purpose of the 
Plan and necessary for it. SFC put forward the Plan.  As I outlined 
in the Equity Claims Decision, the claims of Ernst & Young as 
against SFC are intertwined to the extent that they cannot be 
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separated.  Similarly, the claims of the Objectors as against Ernst & 
Young are, in my view, intertwined and related to the claims against 
SFC and to the purpose of the Plan. 

[62]           Thirdly, although the Plan can, on its face, succeed, as 
evidenced by its implementation, the reality is that without the 
approval of the Ernst & Young Settlement, the objectives of the 
Plan remain unfulfilled due to the practical inability to distribute the 
settlement proceeds.  Further, in the event that the Ernst & Young 
Release is not approved and the litigation continues, it becomes 
circular in nature as the position of Ernst & Young, as detailed in 
the Equity Claims Decision, involves Ernst & Young bringing an 
equity claim for contribution and indemnity as against SFC. 

[63]           Fourthly, it is clear that Ernst & Young is contributing in a 
tangible way to the Plan, by its significant contribution of $117 
million.10 

c) The restructuring of Poseidon Concepts Corporation.  This is an Alberta 
case much like this one.  CCAA proceedings were commenced following 
revelations that the publicly held debtor company had overstated its 
receivable by over 80%.  All or substantially all of the Debtor’s business 
assets were sold as a going concern.11  Although the proceeds of sale 
were insufficient to repay the debtor’s senior secured lenders, the 
proceedings continued and mediation was ordered to facilitate the 
resolution of the star-burst of securities and other litigation arising from the 
debtor’s financial misrepresentations12.  Although it remains to be seen 
whether a plan will be filed in that case, and, if so, what form it will take, 
the stay of proceedings has been extended from time to time on the basis 
of the ongoing negotiations. 

17. As noted by this court in its February 2014 Judgment: 

[97]        Dans la recherche d’une solution, il faut garder à l’esprit 
les objectifs de la LACC qui doivent guider l’interprétation qu’on en 
fait et que Kaplan résume comme suit: 

« The judicial and academic pronouncements all 
identify the following general policy objectives: 
maximization of creditor recovery, minimization of the 

                                                           
10

 Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest Corporation, 2013 ONSC 1078 at paras. 

51 & 58-63 [Sino-Forest]. 
11

 Poseidon Concepts Corp., Sale Approval and Vesting Order dated June 6, 2013; Court File No. 1301-04364 

(Calgary) (Alta. Q.B.); Sale Approval and Vesting Order (Real Property) dated August 16, 2013; Court File No. 

1301-04364 (Calgary) (Alta. Q.B.).   
12

 Poseidon Concepts Corp., Mediation Order dated October 11, 2013; Court File No. 1301-04364 (Calgary) (Alta. 

Q.B.).  
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detrimental impact upon employment and supplier, 
customer and other economic relationships, 
preservation of the tax base and other contributions 
the enterprise makes to its local community, and the 
rehabilitation of the debtor company. »13 

18. Applying that principle to this case, there can be no serious question that these 
proceedings have served the CCAA’s objective of allowing stakeholders “to avoid 
the negative consequences of liquidation,” as this Court has already recognized, 
through the Initial Order, through the various orders extending the stay of 
proceedings and, most significantly, in the February 2014 Judgment.  As noted 
by the Debtor, none of those orders were contested or appealed by CP.   

19. One need simply compare the circumstances that prevailed, due to the Debtor’s 
insolvency, on the day before the present proceedings were commenced, to the 
conditions that currently prevail to see that the purposes of the CCAA have been 
served: 

AUGUST 7, 2013 PRESENT-DAY 

MMAC’s business was in distress and would 
likely not carry on.  

 

The business has been conveyed into safe 
hands, and service continues. Creditors and other stakeholders who 

depended on MMAC’s rail line were at risk of 
losing a conduit of supply and delivery; 

MMAC’s suppliers were at risk of losing a 
customer, and employees would be out of 
work. 

Suppliers and employees have the 
opportunity for continued business or 
employment with the purchaser of MMAC’s 
business.  

MMAC was the subject of indeterminate 
claims alleged to be in the billions of dollars. 

MMAC has been able to: 

 Determine the number of claims 
against it and identify the claimants; 

 Agree on the value  of the claims 
against it; 

The only assets available to MMAC for the 
purpose of funding its obligations to 
Derailment Victims were an insurance policy 
having a value of $25 million; and, 
contingent, unliquidated claims for 
contribution against various third parties 
related to the derailment. 

MMAC has been able to assemble a  fund 
totalling approximately $435 million to 
compensate derailment victims. 
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 Montréal, Maine & Atlantique Canada, supra note 7 at para. 97. 
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MMAC’s derailment victims were facing the 
prospect of years of litigation before the 
receipt of any meaningful compensation. 

Subject to the sanction and implementation 
of the Plan, and but for any appeal that may 
be brought by CP, funds could be distributed 
to derailment victims before the end of this 
year 

MMAC’s co-defendants also faced the 
prospect of years of litigation with uncertain 
outcomes, negative publicity and negative 
impact on their business.  

Subject to implementation of the Plan, 
settling defendants will now be able to carry 
on with their business. 

 

20. These proceedings have been and continue to be a distinct improvement on the 
conditions that would have prevailed had the insolvent Debtor abandoned itself to 
a piecemeal liquidation.  Any argument that they are somehow outside the scope 
of the legitimate purposes of the CCAA must plainly fail.      

C. The Propriety of the Release Structure of the Plan  

21. The releases that are provided by the Plan are wholly justified.  CP raises three 
issues:   

a) While admitting, as it must, that the CCAA authorizes the release of non-
debtor parties,  CP has chosen to argue that such releases are not 
justified in this case because nothing is being restructured;  

b) CP suggests that an essential feature of any restructuring is the delivery of 
a release to the Debtor; and, 

c) CP protests that it is not benefitting from a release.   

Each of these issues is addressed, in turn, below. 

1. The Non-Debtor Releases Contemplated by the Plan are Appropriate in 
the Circumstances 

22. The core of CP’s argument is that the releases being granted by the Plan 
pursuant to the CCAA are not justified because there is no “restructuring” of the 
debtor taking place in this case.  The Class Representatives respectfully 
disagree. 

23. The word “restructuring” is not defined in the CCAA—the term does not even 
appear in the statute.14  As used in the jurisprudence and learned commentary, 
the use of the term “restructuring” in relation to CCAA is really just a euphemism 
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 Other than in references to the Winding-up and Restructuring Act. 
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for any transaction or series of transactions serving the purposes of the Act.  As 
a result, this argument is repetitive of the one addressed above.   

24. Because, as argued above, these proceedings are properly constituted under the 
CCAA, there is, per force, a “restructuring” taking place.  Plainly, for the reasons 
given above, a “restructuring” has occurred in this case: 

a) The Debtor’s business has been transferred into safe hands for the benefit 
of its customers, suppliers, employees and the community as a whole;  

b) Through this process, the claims against the Debtor have been identified, 
categorized, quantified and agreed upon;  

c) Should the plan be approved, the Debtor’s claims against third parties 
related to the derailment will be liquidated, creditors will have a substantial 
portion of their claims monetized, and the Debtor’s balance sheet will be 
immediately improved to the tune of approximately $431 million. 

25. We cannot predict the future of the Debtor with certainty.  It is possible that the 
Debtor could simply continue in an insolvent state as sometimes happens 
following successful liquidating restructurings, as in the Indalex case15, or a 
receivership or bankruptcy may follow as in the Cinram case.16  However, in 
keeping with the foregoing, we can say with certainty that the Debtor’s situation 
on the day that the Plan is implemented will be much better than it would have 
been without the restructuring that has been taking place.         

26. The one fundamental difference between this case and a “typical” Liquidating 
CCAA case like Indalex or Cinram is this: 

a) In a typical Liquidating CCAA case, the debtor’s main asset is its 
business, which can be monetized through a sale transaction, without 
delivering a release to the purchaser or anyone else;  

b) This case is exceptional in that the Debtor has another significant asset in 
addition to its business:  its claim to seek contribution from various third 
parties for the damages caused by the Derailment (the “Contribution 
Claim”).   

27. It goes without saying that in order to be able to liquidate its “Contribution Claim”, 
the Debtor must provide the financial contributors with releases.  As such, the 
releases in this case are more than just “reasonably related to the restructuring at 

                                                           
15

 E.g., see: Indalex, supra note 3 at paras. 7, 18-20; Indalex Ltd., Re, CCAA Discharge Order dated December 19, 

2013, Court File No. 09-CV-09-8122-00CL. 
16

 E.g., see Re Cinram, Endorsement of Morawetz J. dated October 19, 2012, Court File No. CV12-9767-00CL. 
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issue” as required by the jurisprudence17, they are the sine qua non of the 
restructuring.     

2. The CCAA Does Not Require that the Debtor be Released 

28. CP asks this Court to read into the CCAA a requirement that every Plan must 
include a release of the Debtor.  That would be a grave mistake. 

29. The CCAA contains express provisions defining the boundaries of a Plan:  that 
for which the Plan must provide18; and that for which the Plan cannot provide.19  
It neither requires nor prohibits a release in favour of the debtor company.   

30. The CCAA also imposes mandatory requirements in respect of the liquidation of 
the debtor’s assets.20  These do not include the filing of a Plan or the delivery of 
releases, and, as noted above, courts have held that it is acceptable to use the 
CCAA to liquidate and distribute the proceeds of sale without a Plan, much less a 
release.21   

31. Thus, inasmuch as a CCAA plan is a contract negotiated by the stakeholders22 it 
is entirely consistent with the scheme of the Act and its purpose that the inclusion 
of a release in favour of the debtor in a plan, where one is filed, remain a matter 
for negotiation between the parties.  As noted by the Court of Appeal for Ontario 
in the Metcalfe & Mansfield case [already Tab 1]: 

[61] The CCAA is a sketch, an outline, a supporting framework for 
the resolution of corporate insolvencies in the public interest. 
Parliament wisely avoided attempting to anticipate the myriad of 
business deals that could evolve from the fertile and creative minds 
of negotiators restructuring their financial affairs. It left the shape 
and details of those deals to be worked out within the framework of 
the comprehensive and flexible concepts of a "compromise" and 
"arrangement". I see no reason why a release in favour of a third 
party, negotiated as part of a package between a debtor and 
creditor and reasonably relating to the proposed restructuring 
cannot fall within that framework. 

[[62] A proposal under the Bankruptcy and Insolvency Act, R.S.C. 
1985, c. B-3 (the "BIA") is a contract…. In my view, a compromise 
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 Société industrielle de décolletage et d'outillage (SIDO) ltée (Arrangement relatif à), 2010 QCCA 403, denying 

leave to appeal from 2009 QCCS 6121; Metcalfe & Mansfield, supra note 2 at paras. 69-73, 78, 113; Sino-Forest, 

supra note 10 at paras. 47-48.  
18

 CCAA, s-s. 6(3), (5), (6) & (8). 
19

 CCAA, s-s. 5.1(2), 19(1) & (2). 
20

 CCAA s.-s. 36(7). 
21

 Supra notes 7, 13 and 14. 
22

 See Société industrielle de décolletage et d'outillage (SIDO) ltée (Arrangement relatif à), supra note 17, at para. 

21; and AbitibiBowater Inc., Re, 2010 QCCS 445 at para. 73. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html
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or arrangement under the CCAA is directly analogous to a proposal 
for these purposes and, therefore, is to be treated as a contract 
between the debtor and its creditors. Consequently, parties are 
entitled to put anything into such a plan that could lawfully be 
incorporated into any contract. See Air Canada (Re), 2004 CanLII 
34416 (ON SC),[2004] O.J. No. 1909, 2 C.B.R. (5th) 4 (S.C.J.), at 
para. 6; Olympia & York Developments Ltd. (Re) (1993), 1993 
CanLII 8492 (ON SC), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. 
Div.), at p. 518 O.R.23 

32. In the present case, the Debtor has been unable to negotiate for its release by 
the Plan.  However, the Debtor has made the very practical decision that it is 
better to proceed with the Plan in its current form, than to abandon these 
proceedings.  It is entitled to make that decision.  As noted by the authorities 
cited at paragraphs 21 and 22 of the Debtors argument plan, the purpose of the 
sanction hearing is not to second guess the business decisions of the 
participants in the process. 

33. Arguably, CP, in its capacity as a defendant in various actions, might be 
advantaged by a release of the Debtor, by virtue of article 1690 of the C.c.Q.  If 
that is so, it is not a basis upon which this Court should refuse to sanction the 
Plan:   

a) First, the Class Representatives submit that absent extraordinary 
circumstances, this Court should assess the Plan having regard to its 
impact on creditors, as such.  This issue has been addressed by Justice 
Farley in the context of the approval of a bankruptcy proposal, in the case 
of Timmins Nickel Inc. [TAB 8]:  

[13]      The Proposal contains nothing which would prevent it from 
being successfully carried out subject to standard regulatory 
authority as to the issue of shares; Timmins has sufficient cash to 
pay up to $350,000 cash under the amendment. The Proposal 
appears to me to be favourable to the creditors generally qua 
creditors. I recognize that Marshall objects vehemently to the 
Proposal being approved; however it seems to me that the basis of 
its objection is founded in its condition qua litigation opponent (who 
would prefer to have the other side knocked out of the litigation on 
a practical basis, although I recognize that technically the trustee in 
bankruptcy could deal with it) and not qua creditor: see Laserworks 
Computer Services Inc., Re (1997), 48 C.B.R. (3d) 8 (N.S. S.C.) 
and particularly at pp.15-7 and its reliance on the statements of 
principle by Viscount Haldane in British America Nickel Corp. v. 
M.J. O'Brien Ltd., [1927] A.C. 369 (Ontario P.C.) at p.371: 
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 Metcalfe & Mansfield, supra note 2, at paras. 61-22. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html
http://www.canlii.org/en/on/onsc/doc/2004/2004canlii34416/2004canlii34416.html
http://www.canlii.org/en/on/onsc/doc/2004/2004canlii34416/2004canlii34416.html
http://www.canlii.org/en/on/onsc/doc/1993/1993canlii8492/1993canlii8492.html
http://www.canlii.org/en/on/onsc/doc/1993/1993canlii8492/1993canlii8492.html
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To give a power to modify the terms on which debentures in 
a company are secured is not uncommon in practice. The 
business interests of the company may render such a power 
expedient, even in the interests of the class of debenture 
holders as a whole. The provision is usually made in the 
form of a power, conferred by the instrument constituting the 
debenture security, upon the majority of the class of holders. 
It often enables them to modify, by resolution properly 
passed, the security itself. The provision of such a power to 
a majority bears some analogy to such a power as that 
conferred by s. 13 of the English Companies Act of 1908, 
which enables a majority of the shareholders by special 
resolution to alter the articles of association. There is, 
however, a restriction of such powers, when conferred on a 
majority of a special class in order to enable that majority to 
bind a minority. They must be exercised subject to a general 
principle, which is applicable to all authorities conferred on 
majorities of classes enabling them to bind minorities; 
namely, that the power given must be exercised for the 
purpose of benefiting the class as a whole, and not merely 
individual members only.24 

In Laserworks Computer Services Inc. [TAB 9], the Nova Scotia Supreme 
Court held:   

[24]      If the Appellant numbered company really voted on the 
basis of what it, as a creditor believes would be the best interest of 
the creditor class, then it is entitled to so vote; but, if the motive for 
voting is not to benefit the class of creditors but simply an ulterior 
motive not related to the interests of the creditor class of which it is 
a member but rather is related to its own personal interest, then 
such a vote does not conform to the interests of the class and is not 
properly exercised.25 

Laserworks Computer Services Inc. has most recently been applied by 
this Court in the case of Triage T.R.I.M. ltée. [TAB 10]26 

[78]      Alfred Boivin a donc eu sa chance, avant même Benoît 
Girard. L'objectif d'acheter les actifs apparaît donc comme un 
prétexte qui masque la véritable intention d'Alfred Boivin qui est de 
contrer les efforts de Benoît Girard de se donner une position 
commerciale enviable en achetant les actions de la proposante. Il 
apparaît évident que la véritable intention d'Alfred Boivin n'est pas 

                                                           
24

 Timmins Nickel Inc., Re, 1998 CarswellOnt 1214 (Gen. Div.) at para. 13. 
25

 Laserworks Computer Services Inc., 1997 CanLII 15009 (NS SC) at para. 24.  
26

 Triage T.R.I.M. ltée, Re 2003 CarswellQue 1273(S.C.) at para. 83-84. 



19 
 

 

d'acheter les actifs mais bien de bloquer la transaction entre la 
proposante et Benoît Girard. 

*** 

[83]      Voici comment la Cour d'appel de la Nouvelle-Écosse 
s'exprime dans l'arrêt LaserWorks7 quant aux manoeuvres 
inappropriées : 

65 It is undeniable that the appellant caused injury to the 
debtor not negligently but deliberately. The debtor made its 
proposal to avoid bankruptcy; bankruptcy therefore must 
have been seen by Laserworks as a more injurious 
alternative than acceptance of the proposal by the creditors. 
Laserworks had the heavy burden of persuading its creditors 
that their best interests lay in approving the proposal; it did 
not have the impossible burden of dissuading a financially 
stronger competitor bent on using the provisions of the BIA 
to destroy it as a competitor. The appellant derailed the 
proposal procedure to force the debtor into bankruptcy. 
Using bankruptcy to cause injury, thereby eliminating the 
debtor as an entity capable of competing in the marketplace, 
is abusive of the purpose of the BIA. It does not qualify as 
"the orderly and fair distribution of (its) property." Annihilation 
of an individual business or a company may be an 
unfortunate consequence of a bankruptcy, an unavoidable 
side-effect, but it is not the purpose of the BIA. Use of the 
Act to accomplish such an objective is in my view so abusive 
of the purpose of the legislation as to engage the 
supervisory jurisdiction of the courts under s. 187(9). It is a 
substantial injustice to be remedied. 

[84]      Le Tribunal conclut dans le même sens. À cause de l'action 
d'Alfred Boivin, la proposante n'a pas eu l'occasion de convaincre 
ses créanciers que sa proposition, de surcroît amendée, était 
intéressante pour eux. Le processus statutaire, démocratique, axé 
sur la compromission et la chance offerte à un commerçant 
malchanceux ou inhabile de continuer en affaires, tel qu'envisagé 
par la L.F.I., a été, ici, entravé par l'action habile mais illégale 
d'Alfred Boivin. 

In its capacity as a creditor, it is obvious that CP is in a better position 
because its claims against the Debtor are not released.  As in the Timmins 
Nickel case, CP is protesting simply because it wishes to obtain a 
collateral advantage in its individual litigation.  That is not a legitimate 
reason to vote against the Plan, much less a reason to oppose its sanction 
in this Court.  
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b) Second, CP is no worse off under the Plan than if the Plan was to be 
rejected and MMA was bankrupt.   In those circumstances, CP would 
remain exposed for the full amount of the damages sustained by the 
derailment victims, having regard to its solidary liability. 

3. CP Does Not Qualify for a Release 

34. Remarkably, CP also opposes the sanction of the Plan on the basis that it is not 
receiving a release; specifically, it says that it should be released to the extent of 
the liability of the settling third parties.  This is “remarkable” because CP has 
expressed its view of its liability in no uncertain terms.  An article published on 
the front page of The Globe and Mail on Wednesday, June 10, 2015 [TAB 11], 
reports as follows:   

CP will go before a Quebec Superior Court judge on Monday in 
Sherbrooke and argue it played no role in the fiery derailment of a 
Montreal, Maine and Atlantic Railway train that killed 47 people. CP 
will also argue the court has no jurisdiction over the proposed 
settlement, which is set to be approved by the judge overseeing 
MM&A's insolvency proceeding. 

"While some parties would like to tie us to this terrible event, CP is 
not among those responsible for the incident as the train was not 
operated by CP employees or travelling on CP tracks, nor were our 
locomotives, rail cars or product involved in the derailment," said 
Martin Cej, a CP spokesman. "We did not have custody or control 
of the train." 

*** 

CP's chief executive officer has been an outspoken critic of the 
tougher rules on oil shipping that followed the Lac-Mégantic 
tragedy. 

In an interview with The Globe and Mail in October, Hunter 
Harrison said railway regulators "overreacted." He recently cast the 
railway as a reluctant shipper of oil, which has been a source of 
fast-growing revenue for the rail industry. The company's board 
sought a legal opinion on its right to refuse to haul some dangerous 
goods, but determined the common carrier obligations leave it no 
choice. 

"Lac-Mégantic happened, in my view, because of one person's 
behaviour, if I read the file right," he said in the interview. "An 
individual did not set the brakes. And I think that we have 
overreacted and looked at a thousand different things about what 
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we want to do with [regulations]. And you're not going to write 
[regulations] that are going to stop behaviour." 

*** 

"CP firmly believes the victims of this terrible incident should be 
compensated. But we also believe that compensation must come 
from those responsible for the derailment, and this compensation 
fund should not be used to free those parties responsible for the 
derailment from future liability and legal action," Mr. Cej said. 

35. Simply put, CP can’t have it both ways.  It cannot vehemently deny having any 
responsibility in respect of the Train Derailment, and then argue in court 7 days 
later that the Debtor cannot implement a $435 million settlement fund for the 
benefit of derailment victims in serious need of compensation because the Plan 
unreasonably increases the liability that CP denies having.     

36. It is not unreasonable for the stakeholders and the court to require CP to live by 
the strength of its convictions.  To the contrary, it is actually one of the legitimate 
objectives of the CCAA.  As noted by the Court of Appeal for Ontario in Metcalfe 
& Mansfield [already Tab 1]: 

[51]….Since then, courts have recognized that the Act has a 
broader dimension than simply the direct relations between the 
debtor company and its creditors and that this broader public 
dimension must be weighed in the balance together with the 
interests of those most directly affected: see, for example, Elan 
Corp. v. Comiskey (1990), 1990 CanLII 6979 (ON CA), 1 O.R. (3d) 
289, [1990] O.J. No. 2180 (C.A.), per Doherty J.A. in dissent; 
Skydome Corp. v. Ontario, [1998] O.J. No. 6548, 16 C.B.R. (4th) 
125 (Gen. Div.); Anvil Range Mining Corp. (Re) (1998), 7 C.B.R. 
(4th) 51 (Ont. Gen. Div.). 

[52] In this respect, I agree with the following statement of Doherty 
J.A. in Elan, supra, at pp. 306-307 O.R.: 

[T]he Act was designed to serve a "broad constituency of 
investors, creditors and employees". [See Note 3 below] 
Because of that "broad constituency" the court must, when 
considering applications brought under the Act, have regard 
not only to the individuals and organizations directly affected 
by the application, but also to the wider public interest.27  

37. The public interest rests in requiring actors like CP to internalize the costs of their 
activities in a timely way, so as to avoid temporal and other distortions in 
economic decision making.  One can understand why CP, Mr. Harrison and the 
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 Metcalfe & Mansfield, supra note 2, at para 51-52. 

http://www.canlii.org/en/on/onca/doc/1990/1990canlii6979/1990canlii6979.html
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New York Hedge Fund that owns CP may well want to limit their down-side risk 
so that they can more easily punt this disaster down the road for 7 years and, in 
the interim, collect profits, bonuses, dividends and capital gains on the strength 
of all that oil that they “forced” to haul.  But CP’s strategy for near-term profits is 
not a reason for this court to refuse to sanction the Plan.   

38. Finally, while it is uncertain whether or not CP will ultimately be adjudged to be 
liable, what is certain is that overall liability in the case is being reduced by up to 
$435 million, and that is of tangible value to all creditors, including CP.  Weighed 
against this, CP’s complaints are of no matter. As noted by the Court of Appeal 
for Ontario in connection with the complaints of the dissident noteholders in the 
Metcalfe & Mansfield case [already Tab 1]: 

[115]      The appellants all contend that the obligation to release 
the third parties from claims in fraud, tort, breach of fiduciary duty, 
etc. is confiscatory and amounts to a requirement that they — as 
individual creditors — make the equivalent of a greater financial 
contribution to the Plan… Several appellants complain that the 
proposed Plan is unfair to them because they will make very little 
additional recovery if the Plan goes forward, but will be required to 
forfeit a cause of action against third-party financial institutions that 
may yield them significant recovery. Others protest that they are 
being treated unequally because they are ineligible for relief 
programs that Liquidity Providers such as Canaccord have made 
available to other smaller investors. 

[116]      All of these arguments are persuasive to varying degrees 
when considered in isolation. The application judge did not have 
that luxury, however. He was required to consider the 
circumstances of the restructuring as a whole, including the reality 
that many of the financial institutions were not only acting as 
Dealers or brokers of the ABCP Notes (with the impugned releases 
relating to the financial institutions in these capacities, for the most 
part) but also as Asset and Liquidity Providers (with the financial 
institutions making significant contributions to the restructuring in 
these capacities). 

[117]      In insolvency restructuring proceedings almost everyone 
loses something. To the extent that creditors are required to 
compromise their claims, it can always be proclaimed that their 
rights are being unfairly confiscated and that they are being called 
upon to make the equivalent of a further financial contribution to the 
compromise or arrangement. Judges have observed on a number 
of occasions that CCAA proceedings involve "a balancing of 
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prejudices," inasmuch as everyone is adversely affected in some 
fashion.28 

 
D. This Case Does Not Raise Any Constitutional Questions  

39. CP also raises an ill conceived and wholly unnecessary constitutional argument. 
It says that this Court should not approve the Plan because interpreting this 
Court’s jurisdiction under the CCAA as permitting approval of such a plan would 
be, in effect, ultra vires as CP says the Plan is not sufficiently grounded in the 
federal power over “Bankruptcy and Insolvency”.29 Rather, CP says that to 
interpret the CCAA as authorizing the Plan would be an unconstitutional 
encroachment on provincial power over “Property and Civil Rights in the 
Province”30 and that a constitutionally compliant interpretation of the CCAA ought 
to be preferred. 

40.  It has long been established that the CCAA is valid federal legislation.31 For all of 
the reasons above, it is clear that the Plan is intended to further the valid federal 
objectives of the CCAA. As the Court of Appeal for Ontario held when faced with 
an analogous constitutional argument, “Provided the matter in question falls 
within the legislation directly or as necessarily incidental to the exercise of that 
power, the CCAA governs.”32 In the present case, the Plan does. 

41. This is not to say that approval of the Plan will not have an impact on property 
and civil rights. However, it is trite to observe that any plan of arrangement will 
have such an impact. This does not make the approval of the Plan 
constitutionally suspect. As the Supreme Court of Canada recognized in 1934, it 
is simply an example of a “double aspect”:  

Matters normally constituting part of a bankruptcy scheme but not 
in their essence matters of bankruptcy and insolvency may, of 
course, from another point of view and in another aspect be dealt 
with by a provincial legislature; but, when treated as matters 
pertaining to bankruptcy and insolvency, they clearly fall within the 
legislative authority of the Dominion.33  

42. To the extent there is any inconsistency (which CP submits there is in the 
present case), such inconsistency does not assist CP. The federal law is 
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 Ibid., at paras. 115-117. 
29

 Constitution Act, 1867, 30 & 31 Victoria, c. 3 (U,K,), s. 91(21). 
30

 Ibid., s. 92(13).  
31

 Reference re Constitutional validity of the Companies Creditors Arrangement Act (Dom.), [1934] S.C.R. 659, 

1934 CanLII 72 (SCC) [“Reference re CCAA”]. 
32

 Metcalfe & Mansfield Alternative Investments II (Re), 2008 ONCA 587 at para. 104.  
33

 Reference re CCAA, supra note 31 at 661. 
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paramount,34 though there is no need to decide whether there is a sufficient 
inconsistency in the present case. 

43. Indeed, there is no reason to decide the constitutional issue at all, and it is well-
settled that courts should avoid undertaking a constitutional analysis where other 
means will suffice to resolve an issue.35 CP’s real complaint is that, in its view, 
the Plan is not fair and reasonable, which, for the reasons above, it is. CP’s 
constitutional argument is just window dressing as sanctioning the Plan will not 
be constitutionally improper so long as the Plan advances the objectives of the 
CCAA, which it does. 

44. The whole respectfully submitted. 
 

 
LAC-MÉGANTIC, June 15, 2015 
 

 
       ___________________________ 

DANIEL E. LAROCHELLE L.L.B. 
AVOCAT INC. 

       Per: Me Daniel E. Larochelle 
Attorney for the Court Appointed Class 
Representatives 

 
       MONTRÉAL, June 15, 2015 
        

 
___________________________ 
CONSUMER LAW GROUP INC. 
Per: Me Jeff Orenstein 
Attorney for the Court Appointed Class 
Representatives 
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 See, e.g., Marine Services International Ltd. v. Ryan Estate, [2013] 3 SCR 53 at para. 65. 
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 See, e.g., Moysa v. Alberta (Labour Relations Board), [1989] 4 WWR 596 at 1579-1580. 





CANADA        SUPERIOR   COURT 
(Commercial Division)  


                _________________________________________ 
 


PROVINCE OF QUEBEC   (Sitting as a court designated pursuant to the 
DISTRICT OF ST-FRANÇOIS  Companies’ Creditors Arrangement Act, R.S.C. 
      c. C-36, as amended) 
N°: 450-11-000167-134 
      IN THE MATTER OF THE PLAN OF 
      COMPROMISE OR ARRANGEMENT OF: 
 


MONTREAL, MAINE & ATLANTIC CANADA CO. 
(MONTREAL, MAINE & ATLANTIQUE CANADA 
CIE) 


           Debtor Company  
      and 


RICHTER ADVISORY GROUP INC. (RICHTER 
GROUPE CONSEIL INC.)  


       Monitor 
and 
GUY OUELLET, SERGE JACQUES and LOUIS-
SERGES PARENT 


Court Appointed 
Representatives of the 


Class Members 
______________________________________________________________________ 
 


COURT APPOINTED REPRESENTATIVES OF THE CLASS MEMBERS’ BOOK OF 
AUTHORITIES IN SUPPORT OF THE SANCTION OF THE  


AMENDED PLAN OF ARRANGEMENT AND COMPROMISE 
______________________________________________________________________ 
 


CASE TAB 
Metcalfe & Mansfield Alternative Investments II Corp., (Re), 2008 ONCA 
587 


1 


  
Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6 2 
  
Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379 3 
  
Chef Ready Foods Ltd. v. Hongkong Bank of Canada, 1990 CanLII 529 (BC 
CA) 


4 


  
AbitibiBowater Inc., Re. 2009 QCCS 5482 5 
  
Re Nortel Networks Corporation et al, 2014 ONSC 4777  6 
  
Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest 
Corporation, 2013 ONSC 1078 


7 


  







Timmins Nickel Inc., Re, 1998 CarswellOnt 1214 (Gen. Div.) 8 
  
Laserworks Computer Services Inc., 1997 CanLII 15009 (NS SC) 9 
  
Triage T.R.I.M. ltée, Re 2003 CarswellQue 1273(S.C.) 10 
  
The Globe and Mail article entitled  “CP Rail denies responsibility in Lac-
Mégantic tragedy” dated June 10, 2015 


11 


  
Reference re Constitutional validity of the Companies Creditors 
Arrangement Act (Dom.), [1934] S.C.R. 659, 1934 CanLII 72 (SCC) 


12 


  
Re Nortel Networks Corporation et al, 2014 ONSC 4777  6 
  
Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest 
Corporation, 2013 ONSC 1078 


7 


  
Timmins Nickel Inc., Re, 1998 CarswellOnt 1214 (Gen. Div.) 8 
  
Laserworks Computer Services Inc., 1997 CanLII 15009 (NS SC) 9 
  
Triage T.R.I.M. ltée, Re 2003 CarswellQue 1273(S.C.) 10 
  
The Globe and Mail article entitled  “CP Rail denies responsibility in Lac-
Mégantic tragedy” dated June 10, 2015 


11 


  
Reference re Constitutional validity of the Companies Creditors 
Arrangement Act (Dom.), [1934] S.C.R. 659, 1934 CanLII 72 (SCC) 


12 


  
Poseidon Concepts Corp., Sale Approval and Vesting Order dated June 6, 
2013; Court File No. 1301-04364 (Calgary) (Alta. Q.B.), and 
Sale Approval and Vesting Order (Real Property) dated August 16, 2013; 
Court File No. 1301-04364 Poseidon Concepts Corp.,  (Calgary) (Alta. Q.B.) 


13 


  
Poseidon Concepts Corp., Mediation Order dated October 11, 2013; Court 
File No. 1301-04364 (Calgary) (Alta. Q.B.) 


14 


  
Indalex Ltd., Re, CCAA Discharge Order dated December 19, 2013, Court 
File No. 09-CV-09-8122-00CL 


15 


  
Re Cinram, Order and Endorsement of Morawetz J. dated October 19, 
2012, Court File No. CV12-9767-00CL 


16 


  
Société industrielle de décolletage et d'outillage (SIDO) ltée (Arrangement 
relatif à), 2010 QCCA 403, denying leave to appeal from 2009 QCCS 6121 


17 


  
AbitibiBowater Inc., Re, 2010 QCCS 445 18 
  







Marine Services International Ltd. v. Ryan Estate, [2013] 3 SCR 53 19 
  
Moysa v. Alberta (Labour Relations Board), [1989] 4 WWR 596 at 1579-
1580 


20 


 
 


 
LAC-MÉGANTIC, June 15, 2015 


 


 
       ___________________________ 


DANIEL E. LAROCHELLE L.L.B. 
AVOCAT INC. 


       Per: Me Daniel E. Larochelle 
Attorney for the Court Appointed Class 
Representatives 


 
 
 
       MONTRÉAL, June 15, 2015 
        


 
___________________________ 
CONSUMER LAW GROUP INC. 
Per: Me Jeff Orenstein 
Attorney for the Court Appointed Class 
Representatives 
 








   


 


   Metcalfe & Mansfield Alternative Investments II Corp. (Re)


 


 


                        92 O.R. (3d) 513


 


 


 


                  Court of Appeal for Ontario,


                 Laskin, Cronk and Blair JJ.A.


                        August 18, 2008


 


 


 Debtor and creditor -- Companies' Creditors Arrangement Act


-- Companies' Creditors Arrangement Act permitting inclusion of


third-party releases in plan of compromise or arrangement to be


sanctioned by court where those releases are reasonably


connected to proposed restructuring -- Companies' Creditors


Arrangement Act, R.S.C. 1985, c. C-36.


 


 In response to a liquidity crisis which threatened the


Canadian market in Asset Backed Commercial Paper ("ABCP"), a


creditor-initiated Plan of Compromise and Arrangement was


crafted. The Plan called for the release of third parties from


any liability associated with ABCP, including, with certain


narrow exceptions, liability for claims relating to fraud. The


"double majority" required by s. 6 of the Companies'


Creditors Arrangement Act ("CCAA") approved the Plan. The


respondents sought court approval of the Plan under s. 6 of the


CCAA. The application judge made the following findings: (a)


the parties to be released were necessary and essential to the


restructuring; (b) the claims to be released were rationally


related to the purpose of the Plan and necessary for it; (c)


the Plan could not succeed without the releases; (d) the


parties who were to have claims against them released were


contributing in a tangible and realistic way to the Plan; and


(e) the Plan would benefit not only the debtor companies but


creditor noteholders generally. The application judge


sanctioned the Plan. The appellants were holders of ABCP notes


who opposed the Plan. On appeal, they argued that the CCAA does
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not permit a release of claims against third parties and that


the releases constitute an unconstitutional confiscation of


private property that is within the exclusive domain of the


provinces under s. 92 of the Constitution Act, 1867.


 


 Held, the appeal should be dismissed.


 


 On a proper interpretation, the CCAA permits the inclusion of


third-party releases in a plan of compromise or arrangement to


be sanctioned by the court where those releases are reasonably


connected to the proposed restructuring. That conclusion is


supported by (a) the open-ended, flexible character of the CCAA


itself; (b) the broad nature of the term "compromise or


arrangement" as used in the CCAA; and (c) the express statutory


effect of the "double majority" vote and court sanction which


render the plan binding on all creditors, including those


unwilling to accept certain portions of it. The first of these


signals a flexible approach to the application of the CCAA in


new and evolving situations, an active judicial role in its


application and interpretation, and a liberal approach to


interpretation. The second provides the entre to negotiations


between the parties [page514] affected in the restructuring and


furnishes them with the ability to apply the broad scope of


their ingenuity to fashioning the proposal. The latter afford


necessary protection to unwilling creditors who may be deprived


of certain of their civil and property rights as a result of


the process.


 


 While the principle that legislation must not be construed so


as to interfere with or prejudice established contractual or


proprietary rights -- including the right to bring an action --


in the absence of a clear indication of legislative intention


to that effect is an important one, Parliament's intention to


clothe the court with authority to consider and sanction a plan


that contains third-party releases is expressed with sufficient


clarity in the "compromise or arrangement" language of the CCAA


coupled with the statutory voting and sanctioning mechanism


making the provisions of the plan binding on all creditors.


This is not a situation of impermissible "gap-filling" in the


case of legislation severely affecting property rights; it is a


question of finding meaning in the language of the Act itself.


20
08


 O
N


C
A


 5
87


 (
C


an
LI


I)







 


 Interpreting the CCAA as permitting the inclusion of third-


party releases in a plan of compromise or arrangement is not


unconstitutional under the division-of-powers doctrine and does


not contravene the rules of public order pursuant to the Civil


Code of Quebec. The CCAA is valid federal legislation under the


federal insolvency power, and the power to sanction a plan of


compromise or arrangement that contains third-party releases is


embedded in the wording of the CCAA. The fact that this may


interfere with a claimant's right to pursue a civil action or


trump Quebec rules of public order is constitutionally


immaterial. To the extent that the provisions of the CCAA are


inconsistent with provincial legislation, the federal


legislation is paramount.


 


 The application judge's findings of fact were supported by


the evidence. His conclusion that the benefits of the Plan to


the creditors as a whole and to the debtor companies outweighed


the negative aspects of compelling the unwilling appellants to


execute the releases was reasonable.


 


 


 


Cases referred to


 


Steinberg Inc. c. Michaud, [1993] J.Q. no 1076, 42 C.B.R. (5th)


 1, 1993 CarswellQue 229, 1993 CarswellQue 2055, [1993] R.J.Q.


 1684, J.E. 93-1227, 55 Q.A.C. 297, 55 Q.A.C. 298, 41 A.C.W.S.


 (3d) 317 (C.A.), not folld


 


Canadian Airlines Corp. (Re), [2000] A.J. No. 771, 2000 ABQB


 442, [2000] 10 W.W.R. 269, 84 Alta. L.R. (3d) 9, 265 A.R. 201,


 9 B.L.R. (3d) 41, 20 C.B.R. (4th) 1, 98 A.C.W.S. (3d) 334


 (Q.B.); NBD Bank, Canada v. Dofasco Inc. (1999), 46 O.R. (3d)


 514, [1999] O.J. No. 4749, 181 D.L.R. (4th) 37, 127 O.A.C.


 338, 1 B.L.R. (3d) 1, 15 C.B.R. (4th) 67, 47 C.C.L.T. (2d)


 213, 93 A.C.W.S. (3d) 391 (C.A.); Pacific Coastal Airlines


 Ltd. v. Air Canada, [2001] B.C.J. No. 2580, 2001 BCSC 1721, 19


 B.L.R. (3d) 286, 110 A.C.W.S. (3d) 259 (S.C.); Stelco Inc.


 (Re) (2005), 78 O.R. (3d) 241, [2005] O.J. No. 4883, 261


 D.L.R. (4th) 368, 204 O.A.C. 205, 11 B.L.R. (4th) 185, 15
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 C.B.R. (5th) 307, 144 A.C.W.S. (3d) 15 (C.A.); Stelco Inc.


 (Re), [2005] O.J. No. 4814, 15 C.B.R. (5th) 297, 143 A.C.W.S.
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 O.A.C. 129, 21 C.B.R. (5th) 157, 148 A.C.W.S. (3d) 193 (C.A.);
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Other cases referred to


Air Canada (Re), [2004] O.J. No. 1909, [2004] O.T.C. 1169, 2


 C.B.R. (5th) 4, 130 A.C.W.S. (3d) 899 (S.C.J.); Anvil Range


 Mining Corp. (Re) (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div.);


 Bell ExpressVu Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559,


 [2002] S.C.J. No. 43, 2002 SCC 42, 212 D.L.R. (4th) 1, 287


 N.R. 248, [2002] 5 W.W.R. 1, J.E. 2002-775, 166 B.C.A.C. 1,


 100 B.C.L.R. (3d) 1, 18 C.P.R. (4th) 289, 93 C.R.R. (2d) 189,


 113 A.C.W.S. (3d) 52, REJB 2002-30904; [page515] Canadian Red


 Cross Society (Re), [1998] O.J. No. 3306, 72 O.T.C. 99, 5


 C.B.R. (4th) 299, 81 A.C.W.S. (3d) 932 (Gen. Div.); Chef


 Ready Foods Ltd. v. Hongkong Bank of Canada, [1990] B.C.J.


 No. 2384, [1991] 2 W.W.R. 136, 51 B.C.L.R. (2d) 84, 4 C.B.R.


 (3d) 311, 23 A.C.W.S. (3d) 976 (C.A.); Cineplex Odeon


 Corp. (Re) (2001), 24 C.B.R. (4th) 201 (Ont. C.A.); Country


 Style Food Services (Re), [2002] O.J. No. 1377, 158 O.A.C.


 30, 112 A.C.W.S. (3d) 1009 (C.A.); Dans l'affaire de la


 proposition de: Le Royal Penfield inc. et Groupe Thibault Van


 Houtte et Associs lte, [2003] J.Q. no 9223, [2003] R.J.Q.


 2157, J.E. 2003-1566, 44 C.B.R. (4th) 302, [2003] G.S.T.C.


 195 (C.S.); Dylex Ltd. (Re), [1995] O.J. No. 595, 31 C.B.R.


 (3d) 106, 54 A.C.W.S. (3d) 504 (Gen. Div.); Elan Corp. v.


 Comiskey (1990), 1 O.R. (3d) 289, [1990] O.J. No. 2180, 41


 O.A.C. 282, 1 C.B.R. (3d) 101, 23 A.C.W.S. (3d) 1192 (C.A.);


 Employers' Liability Assurance Corp. v. Ideal Petroleum


 (1959) Ltd., [1978] 1 S.C.R. 230, [1976] S.C.J. No. 114,


 75 D.L.R. (3d) 63, 14 N.R. 503, 26 C.B.R. (N.S.) 84, [1977] 1


 A.C.W.S. 562; Fotini's Restaurant Corp. v. White Spot Ltd.,


 [1998] B.C.J. No. 598, 38 B.L.R. (2d) 251, 78 A.C.W.S.


 (3d) 256 (S.C.); Guardian Assurance Co. (Re), [1917] 1 Ch.


 431 (C.A.); Muscletech Research and Development Inc. (Re),


 [2006] O.J. No. 4087, 25 C.B.R. (5th) 231, 152 A.C.W.S.


 (3d) 16 (S.C.J.); Olympia & York Developments Ltd. (Re)


 (1993), 12 O.R. (3d) 500, [1993] O.J. No. 545, 17 C.B.R.


 (3d) 1, 38 A.C.W.S. (3d) 1149 (Gen. Div.); Ravelston Corp.


 (Re), [2007] O.J. No. 1389, 2007 ONCA 268, 31 C.B.R. (5th)
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 233, 156 A.C.W.S. (3d) 824, 159 A.C.W.S. (3d) 541; Reference


 re: Constitutional Creditors Arrangement Act (Canada), [1934]


 S.C.R. 659, [1934] S.C.J. No. 46, [1934] 4 D.L.R. 75, 16


 C.B.R. 1; Reference re Timber Regulations, [1935] A.C. 184,


 [1935] 2 D.L.R. 1, [1935] 1 W.W.R. 607 (P.C.), affg [1933]


 S.C.R. 616, [1933] S.C.J. No. 53, [1934] 1 D.L.R. 43;


 Resurgence Asset Management LLC v. Canadian Airlines Corp.,


 [2000] A.J. No. 1028, 2000 ABCA 238, [2000] 10 W.W.R. 314,


 84 Alta. L.R. (3d) 52, 266 A.R. 131, 9 B.L.R. (3d) 86, 20


 C.B.R. (4th) 46, 99 A.C.W.S. (3d) 533 (C.A.)[Leave to appeal


 to S.C.C. refused [2001] S.C.C.A. No. 60, 293 A.R. 351];


 Rizzo & Rizzo Shoes Ltd. (Re) (1998), 36 O.R. (3d) 418,


 [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, 154 D.L.R. (4th)


 193, 221 N.R. 241, J.E. 98-201, 106 O.A.C. 1, 50 C.B.R. (3d)


 163, 33 C.C.E.L. (2d) 173, 98 CLLC 210-006; Royal Bank of


 Canada v. Larue, [1928] A.C. 187 (J.C.P.C.); Skydome Corp. v.


 Ontario, [1998] O.J. No. 6548, 16 C.B.R. (4th) 125 (Gen.


 Div.); Society of Composers, Authors and Music Publishers of


 Canada v. Armitage (2000), 50 O.R. (3d) 688, [2000] O.J. No.


 3993, 137 O.A.C. 74, 20 C.B.R. (4th) 160, 100 A.C.W.S. (3d)


 530 (C.A.); T&N Ltd. and Others (No. 3) (Re), [2006] E.W.H.C.


 1447, [2007] 1 All E.R. 851, [2007] 1 B.C.L.C. 563, [2006]


 B.P.I.R. 1283, [2006] Lloyd's Rep. I.R. 817 (Ch.)


Statutes referred to


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3


Business Corporations Act, R.S.O. 1990, c. B.16, s. 182


Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192


 [as am.]


Civil Code of Qubec, C.c.Q.


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ss.


 4, 5.1 [as am.], 6 [as am.]


Companies Act 1985 (U.K.), 985, c. 6, s. 425


Constitution Act, 1867 (U.K.), 30 & 31 Victoria, c. 3, s. 92,


 (13), (21)


Winding-up and Restructuring Act, R.S.C. 1985, c. W-11


Authorities referred to


Dickerson, Reed, The Interpretation and Application of Statutes


 (Boston: Little, Brown and Company, 1975) [page516]


Houlden, L.W., and C.H. Morawetz, Bankruptcy and Insolvency Law


 of Canada, 3rd ed., looseleaf (Scarborough, Ont.: Carswell,


 1992)
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Driedger, E.A., Construction of Statutes, 2nd ed. (Toronto:


 Butterworths, 1983)


Smith, Gavin, and Rachel Platts, eds., Halsbury's Laws of


 England, 4th ed. reissue, vol. 44(1) (London, U.K.:


 Butterworths, 1995)


Jacskson, Georgina R., and Janis P. Sarra, "Selecting the


 Judicial Tool to get the Job Done: An Examination of


 Statutory Interpretation, Descretionary Power and Inherent


 Jurisdiction in Insolvency Matters" in Sarra, Janis P., ed.,


 Annual Review of Insolvency Law, 2007 (Vancouver: Carswell,


 2007)


Driedger, E.A., and R. Sullivan, Sullivan and Driedger on the


 Construction of Statutes, 4th ed. (Markham, Ont.:


 Butterworths, 2002)


House of Commons Debates (Hansard), (20 April 1933) at 4091


 (Hon. C.H. Cahan)


 


 


 APPEAL from the sanction order of C.L. Campbell J., [2008]


O.J. No. 2265, 43 C.B.R. (5th) 269 (S.C.J.) under the


Companies' Creditors Arrangement Act.


 


 See Schedule "C" -- Counsel for list of counsel.


 


 


 The judgment of the court was delivered by


 


 BLAIR J.A.: --


A. Introduction


 


 [1] In August 2007, a liquidity crisis suddenly threatened


the Canadian market in Asset Backed Commercial Paper ("ABCP").


The crisis was triggered by a loss of confidence amongst


investors stemming from the news of widespread defaults on U.S.


sub-prime mortgages. The loss of confidence placed the Canadian


financial market at risk generally and was reflective of an


economic volatility worldwide.


 


 [2] By agreement amongst the major Canadian participants, the


$32 billion Canadian market in third-party ABCP was frozen on


August 13, 2007, pending an attempt to resolve the crisis
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through a restructuring of that market. The Pan-Canadian


Investors Committee, chaired by Purdy Crawford, C.C., Q.C., was


formed and ultimately put forward the creditor-initiated Plan


of Compromise and Arrangement that forms the subject-matter of


these proceedings. The Plan was sanctioned by Colin L. Campbell


J. on June 5, 2008.


 


 [3] Certain creditors who opposed the Plan seek leave to


appeal and, if leave is granted, appeal from that decision.


They raise an important point regarding the permissible scope


of a restructuring under the Companies' Creditors Arrangement


Act, R.S.C. 1985, c. C-36 as amended ("CCAA"): can the court


sanction a Plan that calls for creditors to provide releases to


third parties who are themselves solvent and not creditors of


the debtor company? They also argue that, if the answer to this


question is yes, the [page517] application judge erred in


holding that this Plan, with its particular releases (which bar


some claims even in fraud), was fair and reasonable and


therefore in sanctioning it under the CCAA.


 


 Leave to appeal


 


 [4] Because of the particular circumstances and urgency of


these proceedings, the court agreed to collapse an oral hearing


for leave to appeal with the hearing of the appeal itself. At


the outset of argument, we encouraged counsel to combine their


submissions on both matters.


 


 [5] The proposed appeal raises issues of considerable


importance to restructuring proceedings under the CCAA Canada-


wide. There are serious and arguable grounds of appeal and


-- given the expedited timetable -- the appeal will not unduly


delay the progress of the proceedings. I am satisfied that the


criteria for granting leave to appeal in CCAA proceedings, set


out in such cases as Cineplex Odeon Corp. (Re) (2001), 24


C.B.R. (4th) 201 (Ont. C.A.) and Re Country Style Food


Services, [2002] O.J. No. 1377, 158 O.A.C. 30 (C.A.) are met. I


would grant leave to appeal.


 


 Appeal
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 [6] For the reasons that follow, however, I would dismiss the


appeal.


B. Facts


 


 The parties


 


 [7] The appellants are holders of ABCP Notes who oppose the


Plan. They do so principally on the basis that it requires them


to grant releases to third-party financial institutions against


whom they say they have claims for relief arising out of their


purchase of ABCP Notes. Amongst them are an airline, a tour


operator, a mining company, a wireless provider, a


pharmaceuticals retailer and several holding companies and


energy companies.


 


 [8] Each of the appellants has large sums invested in ABCP --


in some cases, hundreds of millions of dollars. Nonetheless,


the collective holdings of the appellants -- slightly over $1


billion -- represent only a small fraction of the more than $32


billion of ABCP involved in the restructuring.


 


 [9] The lead respondent is the Pan-Canadian Investors


Committee which was responsible for the creation and


negotiation of the Plan on behalf of the creditors. Other


respondents include various major international financial


institutions, the five largest Canadian banks, several trust


companies and some smaller holders of ABCP product. They


participated in the market in a number of different ways.


[page518]


 


 The ABCP market


 


 [10] Asset Backed Commercial Paper is a sophisticated and


hitherto well-accepted financial instrument. It is primarily a


form of short-term investment -- usually 30 to 90 days --


typically with a low-interest yield only slightly better than


that available through other short-term paper from a government


or bank. It is said to be "asset backed" because the cash that


is used to purchase an ABCP Note is converted into a portfolio


of financial assets or other asset interests that in turn


provide security for the repayment of the notes.
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 [11] ABCP was often presented by those selling it as a safe


investment, somewhat like a guaranteed investment certificate.


 


 [12] The Canadian market for ABCP is significant and


administratively complex. As of August 2007, investors had


placed over $116 billion in Canadian ABCP. Investors range from


individual pensioners to large institutional bodies. On the


selling and distribution end, numerous players are involved,


including chartered banks, investment houses and other


financial institutions. Some of these players participated in


multiple ways. The Plan in this proceeding relates to


approximately $32 billion of non-bank sponsored ABCP, the


restructuring of which is considered essential to the


preservation of the Canadian ABCP market.


 


 [13] As I understand it, prior to August 2007, when it was


frozen, the ABCP market worked as follows.


 


 [14] Various corporations (the "Sponsors") would arrange for


entities they control ("Conduits") to make ABCP Notes available


to be sold to investors through "Dealers" (banks and other


investment dealers). Typically, ABCP was issued by series and


sometimes by classes within a series.


 


 [15] The cash from the purchase of the ABCP Notes was used to


purchase assets which were held by trustees of the Conduits


("Issuer Trustees") and which stood as security for


repayment of the notes. Financial institutions that sold or


provided the Conduits with the assets that secured the ABCP are


known as "Asset Providers". To help ensure that investors would


be able to redeem their notes, "Liquidity Providers" agreed to


provide funds that could be drawn upon to meet the demands of


maturing ABCP Notes in certain circumstances. Most Asset


Providers were also Liquidity Providers. Many of these banks


and financial institutions were also holders of ABCP Notes


("Noteholders"). The Asset and Liquidity Providers held


first charges on the assets.


 


 [16] When the market was working well, cash from the purchase


of new ABCP Notes was also used to pay off maturing ABCP
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[page519] Notes; alternatively, Noteholders simply rolled


their maturing notes over into new ones. As I will explain,


however, there was a potential underlying predicament with this


scheme.


 


 The liquidity crisis


 


 [17] The types of assets and asset interests acquired to


"back" the ABCP Notes are varied and complex. They were


generally long-term assets such as residential mortgages,


credit card receivables, auto loans, cash collateralized debt


obligations and derivative investments such as credit default


swaps. Their particular characteristics do not matter for the


purpose of this appeal, but they shared a common feature that


proved to be the Achilles heel of the ABCP market: because of


their long-term nature, there was an inherent timing mismatch


between the cash they generated and the cash needed to repay


maturing ABCP Notes.


 


 [18] When uncertainty began to spread through the ABCP


marketplace in the summer of 2007, investors stopped buying the


ABCP product and existing Noteholders ceased to roll over their


maturing notes. There was no cash to redeem those notes.


Although calls were made on the Liquidity Providers for


payment, most of the Liquidity Providers declined to fund the


redemption of the notes, arguing that the conditions for


liquidity funding had not been met in the circumstances. Hence


the "liquidity crisis" in the ABCP market.


 


 [19] The crisis was fuelled largely by a lack of transparency


in the ABCP scheme. Investors could not tell what assets were


backing their notes -- partly because the ABCP Notes were often


sold before or at the same time as the assets backing them were


acquired; partly because of the sheer complexity of certain of


the underlying assets; and partly because of assertions of


confidentiality by those involved with the assets. As fears


arising from the spreading U.S. sub-prime mortgage crisis


mushroomed, investors became increasingly concerned that their


ABCP Notes may be supported by those crumbling assets. For the


reasons outlined above, however, they were unable to redeem


their maturing ABCP Notes.
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 The Montreal Protocol


 


 [20] The liquidity crisis could have triggered a wholesale


liquidation of the assets, at depressed prices. But it did not.


During the week of August 13, 2007, the ABCP market in Canada


froze -- the result of a standstill arrangement orchestrated on


the heels of the crisis by numerous market participants,


including Asset Providers, Liquidity Providers, Noteholders and


other financial industry representatives. Under the standstill


agreement -- known as the Montreal Protocol -- the parties


committed [page520] to restructuring the ABCP market with a


view, as much as possible, to preserving the value of the


assets and of the notes.


 


 [21] The work of implementing the restructuring fell to the


Pan-Canadian Investors Committee, an applicant in the


proceeding and respondent in the appeal. The Committee is


composed of 17 financial and investment institutions, including


chartered banks, credit unions, a pension board, a Crown


corporation and a university board of governors. All 17 members


are themselves Noteholders; three of them also participated in


the ABCP market in other capacities as well. Between them, they


hold about two-thirds of the $32 billion of ABCP sought to be


restructured in these proceedings.


 


 [22] Mr. Crawford was named the Committee's chair. He thus


had a unique vantage point on the work of the Committee and the


restructuring process as a whole. His lengthy affidavit


strongly informed the application judge's understanding of the


factual context, and our own. He was not cross-examined and his


evidence is unchallenged.


 


 [23] Beginning in September 2007, the Committee worked to


craft a plan that would preserve the value of the notes and


assets, satisfy the various stakeholders to the extent possible


and restore confidence in an important segment of the Canadian


financial marketplace. In March 2008, it and the other


applicants sought CCAA protection for the ABCP debtors and the


approval of a Plan that had been pre-negotiated with some, but


not all, of those affected by the misfortunes in the Canadian
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ABCP market.


 


 The Plan


       (a) Plan overview


 


 [24] Although the ABCP market involves many different players


and kinds of assets, each with their own challenges, the


committee opted for a single plan. In Mr. Crawford's words,


"all of the ABCP suffers from common problems that are best


addressed by a common solution". The Plan the Committee


developed is highly complex and involves many parties. In its


essence, the Plan would convert the Noteholders' paper -- which


has been frozen and therefore effectively worthless for many


months -- into new, long-term notes that would trade freely,


but with a discounted face value. The hope is that a strong


secondary market for the notes will emerge in the long run.


 


 [25] The Plan aims to improve transparency by providing


investors with detailed information about the assets supporting


their ABCP Notes. It also addresses the timing mismatch between


the notes and the assets by adjusting the maturity provisions


and interest rates on the new notes. Further, the Plan


[page521] adjusts some of the underlying credit default swap


contracts by increasing the thresholds for default triggering


events; in this way, the likelihood of a forced liquidation


flowing from the credit default swap holder's prior security is


reduced and, in turn, the risk for ABCP investors is decreased.


 


 [26] Under the Plan, the vast majority of the assets


underlying ABCP would be pooled into two master asset vehicles


(MAV1 and MAV2). The pooling is designed to increase the


collateral available and thus make the notes more secure.


 


 [27] The Plan does not apply to investors holding less than


$1 million of notes. However, certain Dealers have agreed to


buy the ABCP of those of their customers holding less than the


$1 million threshold, and to extend financial assistance to


these customers. Principal among these Dealers are National


Bank and Canaccord, two of the respondent financial


institutions the appellants most object to releasing. The


application judge found that these developments appeared to be
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designed to secure votes in favour of the Plan by various


Noteholders and were apparently successful in doing so. If the


Plan is approved, they also provide considerable relief to the


many small investors who find themselves unwittingly caught in


the ABDP collapse.


       (b) The releases


 


 [28] This appeal focuses on one specific aspect of the Plan:


the comprehensive series of releases of third parties provided


for in art. 10.


 


 [29] The Plan calls for the release of Canadian banks,


Dealers, Noteholders, Asset Providers, Issuer Trustees,


Liquidity Providers and other market participants -- in Mr.


Crawford's words, "virtually all participants in the Canadian


ABCP market" -- from any liability associated with ABCP, with


the exception of certain narrow claims relating to fraud. For


instance, under the Plan as approved, creditors will have to


give up their claims against the Dealers who sold them their


ABCP Notes, including challenges to the way the Dealers


characterized the ABCP and provided (or did not provide)


information about the ABCP. The claims against the proposed


defendants are mainly in tort: negligence, misrepresentation,


negligent misrepresentation, failure to act prudently as a


dealer/advisor, acting in conflict of interest and in a few


cases fraud or potential fraud. There are also allegations of


breach of fiduciary duty and claims for other equitable relief.


 


 [30] The application judge found that, in general, the claims


for damages include the face value of the Notes, plus interest


and additional penalties and damages.


 


 [31] The releases, in effect, are part of a quid pro quo.


Generally speaking, they are designed to compensate various


participants in [page522] the market for the contributions they


would make to the restructuring. Those contributions under the


Plan include the requirements that:


(a) Asset Providers assume an increased risk in their credit


   default swap contracts, disclose certain proprietary


   information in relation to the assets and provide below-


   cost financing for margin funding facilities that are
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   designed to make the notes more secure;


(b) Sponsors -- who in addition have co-operated with the


   Investors' Committee throughout the process, including by


   sharing certain proprietary information -- give up their


   existing contracts;


(c) the Canadian banks provide below-cost financing for the


   margin funding facility; and


(d) other parties make other contributions under the Plan.


 


 [32] According to Mr. Crawford's affidavit, the releases are


part of the Plan "because certain key participants, whose


participation is vital to the restructuring, have made


comprehensive releases a condition for their participation".


 


 The CCAA proceedings to date


 


 [33] On March 17, 2008, the applicants sought and obtained an


Initial Order under the CCAA staying any proceedings relating


to the ABCP crisis and providing for a meeting of the


Noteholders to vote on the proposed Plan. The meeting was held


on April 25. The vote was overwhelmingly in support of the Plan


-- 96 per cent of the Noteholders voted in favour. At the


instance of certain Noteholders, and as requested by the


application judge (who has supervised the proceedings from the


outset), the monitor broke down the voting results according to


those Noteholders who had worked on or with the Investors'


Committee to develop the Plan and those Noteholders who had


not. Re-calculated on this basis the results remained firmly in


favour of the proposed Plan -- 99 per cent of those connected


with the development of the Plan voted positively, as did 80


per cent of those Noteholders who had not been involved in its


formulation.


 


 [34] The vote thus provided the Plan with the "double


majority" approval -- a majority of creditors representing two-


thirds in value of the claims -- required under s. 6 of the


CCAA.


 


 [35] Following the successful vote, the applicants sought


court approval of the Plan under s. 6. Hearings were held on


May 12 [page523] and 13. On May 16, the application judge
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issued a brief endorsement in which he concluded that he did


not have sufficient facts to decide whether all the releases


proposed in the Plan were authorized by the CCAA. While the


application judge was prepared to approve the releases of


negligence claims, he was not prepared at that point to


sanction the release of fraud claims. Noting the urgency of the


situation and the serious consequences that would result from


the Plan's failure, the application judge nevertheless directed


the parties back to the bargaining table to try to work out a


claims process for addressing legitimate claims of fraud.


 


 [36] The result of this renegotiation was a "fraud carve-out"


-- an amendment to the Plan excluding certain fraud claims from


the Plan's releases. The carve-out did not encompass all


possible claims of fraud, however. It was limited in three key


respects. First, it applied only to claims against ABCP


Dealers. Secondly, it applied only to cases involving an


express fraudulent misrepresentation made with the intention to


induce purchase and in circumstances where the person making


the representation knew it to be false. Thirdly, the carve-out


limited available damages to the value of the notes, minus any


funds distributed as part of the Plan. The appellants argue


vigorously that such a limited release respecting fraud claims


is unacceptable and should not have been sanctioned by the


application judge.


 


 [37] A second sanction hearing -- this time involving the


amended Plan (with the fraud carve-out) -- was held on June 3,


2008. Two days later, Campbell J. released his reasons for


decision, approving and sanctioning the Plan on the basis both


that he had jurisdiction to sanction a Plan calling for third-


party releases and that the Plan including the third-party


releases in question here was fair and reasonable.


 


 [38] The appellants attack both of these determinations.


C. Law and Analysis


 


 [39] There are two principal questions for determination on


this appeal:


(1) As a matter of law, may a CCAA plan contain a release of


   claims against anyone other than the debtor company or its
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   directors?


(2) If the answer to that question is yes, did the application


   judge err in the exercise of his discretion to sanction the


   Plan as fair and reasonable given the nature of the


   releases called for under it? [page524]


   (1) Legal authority for the releases


 


 [40] The standard of review on this first issue -- whether,


as a matter of law, a CCAA plan may contain third-party


releases -- is correctness.


 


 [41] The appellants submit that a court has no jurisdiction or


legal authority under the CCAA to sanction a plan that imposes


an obligation on creditors to give releases to third parties


other than the directors of the debtor company. [See Note 1


below] The requirement that objecting creditors release claims


against third parties is illegal, they contend, because:


(a) on a proper interpretation, the CCAA does not permit such


   releases;


(b) the court is not entitled to "fill in the gaps" in the CCAA


   or rely upon its inherent jurisdiction to create such


   authority because to do so would be contrary to the


   principle that Parliament did not intend to interfere with


   private property rights or rights of action in the absence


   of clear statutory language to that effect;


(c) the releases constitute an unconstitutional confiscation of


   private property that is within the exclusive domain of the


   provinces under s. 92 of the Constitution Act, 1867;


(d) the releases are invalid under Quebec rules of public


   order; and because


(e) the prevailing jurisprudence supports these conclusions.


 


 [42] I would not give effect to any of these submissions.


 


 Interpretation, "gap filling" and inherent jurisdiction


 


 [43] On a proper interpretation, in my view, the CCAA permits


the inclusion of third-party releases in a plan of compromise


or arrangement to be sanctioned by the court where those


releases are reasonably connected to the proposed


restructuring. I am led to this conclusion by a combination of
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(a) the open-ended, flexible character of the CCAA itself,


(b) the broad nature of the term "compromise or arrangement"


as used in the Act, and (c) the express statutory effect of the


"double-majority" vote and court sanction which render the


plan binding on all creditors, including [page525] those


unwilling to accept certain portions of it. The first of these


signals a flexible approach to the application of the Act in


new and evolving situations, an active judicial role in its


application and interpretation, and a liberal approach to that


interpretation. The second provides the entre to negotiations


between the parties affected in the restructuring and furnishes


them with the ability to apply the broad scope of their


ingenuity in fashioning the proposal. The latter afford


necessary protection to unwilling creditors who may be deprived


of certain of their civil and property rights as a result of


the process.


 


 [44] The CCAA is skeletal in nature. It does not contain a


comprehensive code that lays out all that is permitted or


barred. Judges must therefore play a role in fleshing out the


details of the statutory scheme. The scope of the Act and the


powers of the court under it are not limitless. It is beyond


controversy, however, that the CCAA is remedial legislation to


be liberally construed in accordance with the modern purposive


approach to statutory interpretation. It is designed to be a


flexible instrument and it is that very flexibility which gives


the Act its efficacy: Canadian Red Cross Society (Re), [1998]


O.J. No. 3306, 5 C.B.R. (4th) 299 (Gen. Div.). As Farley J.


noted in Dylex Ltd. (Re), [1995] O.J. No. 595, 31 C.B.R. (3d)


106 (Gen. Div.), at p. 111 C.B.R., "[t]he history of CCAA law


has been an evolution of judicial interpretation".


 


 [45] Much has been said, however, about the "evolution of


judicial interpretation" and there is some controversy over


both the source and scope of that authority. Is the source of


the court's authority statutory, discerned solely through


application of the principles of statutory interpretation, for


example? Or does it rest in the court's ability to "fill in the


gaps" in legislation? Or in the court's inherent jurisdiction?


 


 [46] These issues have recently been canvassed by the
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Honourable Georgina R. Jackson and Dr. Janis Sarra in their


publication "Selecting the Judicial Tool to get the Job Done: An


Examination of Statutory Interpretation, Discretionary Power and


Inherent Jurisdiction in Insolvency Matters", [See Note 2 below]


and there was considerable argument on these issues before the


application judge and before us. While I generally agree with


the authors' suggestion that the courts should adopt a


hierarchical approach in their resort to these interpretive


tools -- statutory interpretation, gap-filling, discretion and


inherent jurisdiction [page526] -- it is not necessary, in my


view, to go beyond the general principles of statutory


interpretation to resolve the issues on this appeal. Because I


am satisfied that it is implicit in the language of the CCAA


itself that the court has authority to sanction plans


incorporating third-party releases that are reasonably related


to the proposed restructuring, there is no "gap-filling" to be


done and no need to fall back on inherent jurisdiction. In this


respect, I take a somewhat different approach than the


application judge did.


 


 [47] The Supreme Court of Canada has affirmed generally


-- and in the insolvency context particularly -- that remedial


statutes are to be interpreted liberally and in accordance with


Professor Driedger's modern principle of statutory


interpretation. Driedger advocated that "the words of an Act


are to be read in their entire context and in their grammatical


and ordinary sense harmoniously with the scheme of the Act, the


object of the Act, and the intention of Parliament": Rizzo


& Rizzo Shoes Ltd. (Re) (1998), 36 O.R. (3d) 418, [1998] 1


S.C.R. 27, [1998] S.C.J. No. 2, at para. 21, quoting E.A.


Driedger, Construction of Statutes, 2nd ed. (Toronto:


Butterworths, 1983); Bell ExpressVu Ltd. Partnership v. Rex,


[2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, at para. 26.


 


 [48] More broadly, I believe that the proper approach to the


judicial interpretation and application of statutes --


particularly those like the CCAA that are skeletal in nature --


is succinctly and accurately summarized by Jackson and Sarra in


their recent article, supra, at p. 56:


 


 The exercise of a statutory authority requires the statute to
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 be construed. The plain meaning or textualist approach has


 given way to a search for the object and goals of the statute


 and the intentionalist approach. This latter approach makes


 use of the purposive approach and the mischief rule,


 including its codification under interpretation statutes that


 every enactment is deemed remedial, and is to be given such


 fair, large and liberal construction and interpretation as


 best ensures the attainment of its objects. This latter


 approach advocates reading the statute as a whole and being


 mindful of Driedger's "one principle", that the words of the


 Act are to be read in their entire context, in their


 grammatical and ordinary sense harmoniously with the scheme


 of the Act, the object of the Act, and the intention of


 Parliament. It is important that courts first interpret the


 statute before them and exercise their authority pursuant to


 the statute, before reaching for other tools in the judicial


 toolbox. Statutory interpretation using the principles


 articulated above leaves room for gap-filling in the common


 law provinces and a consideration of purpose in Qubec as a


 manifestation of the judge's overall task of statutory


 interpretation. Finally, the jurisprudence in relation to


 statutory interpretation demonstrates the fluidity inherent


 in the judge's task in seeking the objects of the statute and


 the intention of the legislature.


 


 [49] I adopt these principles. [page527]


 


 [50] The remedial purpose of the CCAA -- as its title affirms


-- is to facilitate compromises or arrangements between an


insolvent debtor company and its creditors. In Chef Ready Foods


Ltd. v. Hongkong Bank of Canada, [1990] B.C.J. No. 2384, 4


C.B.R. (3d) 311 (C.A.), at p. 318 C.B.R., Gibbs J.A. summarized


very concisely the purpose, object and scheme of the Act:


 


 Almost inevitably, liquidation destroyed the shareholders'


 investment, yielded little by way of recovery to the


 creditors, and exacerbated the social evil of devastating


 levels of unemployment. The government of the day sought,


 through the C.C.A.A., to create a regime whereby the


 principals of the company and the creditors could be brought


 together under the supervision of the court to attempt a
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 reorganization or compromise or arrangement under which the


 company could continue in business.


 


 [51] The CCAA was enacted in 1933 and was necessary -- as the


then secretary of state noted in introducing the Bill on First


Reading-- "because of the prevailing commercial and industrial


depression" and the need to alleviate the effects of business


bankruptcies in that context: see the statement of the Hon.


C.H. Cahan, Secretary of State, House of Commons Debates


(Hansard) (April 20, 1933) at 4091. One of the greatest


effects of that Depression was what Gibbs J.A. described as


"the social evil of devastating levels of unemployment".


Since then, courts have recognized that the Act has a broader


dimension than simply the direct relations between the debtor


company and its creditors and that this broader public


dimension must be weighed in the balance together with the


interests of those most directly affected: see, for example,


Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, [1990] O.J. No.


2180 (C.A.), per Doherty J.A. in dissent; Skydome Corp. v.


Ontario, [1998] O.J. No. 6548, 16 C.B.R. (4th) 125 (Gen. Div.);


Anvil Range Mining Corp. (Re) (1998), 7 C.B.R. (4th) 51 (Ont.


Gen. Div.).


 


 [52] In this respect, I agree with the following statement of


Doherty J.A. in Elan, supra, at pp. 306-307 O.R.:


 


   [T]he Act was designed to serve a "broad constituency of


   investors, creditors and employees". [See Note 3 below]


   Because of that "broad constituency" the court must, when


   considering applications brought under the Act, have regard


   not only to the individuals and organizations directly


   affected by the application, but also to the wider public


   interest.


(Emphasis added)


 


 Application of the principles of interpretation


 


 [53] An interpretation of the CCAA that recognizes its


broader socio-economic purposes and objects is apt in this


case. As the [page528] application judge pointed out, the


restructuring underpins the financial viability of the Canadian


20
08


 O
N


C
A


 5
87


 (
C


an
LI


I)



Andrea!!!

Highlight



Andrea!!!

Highlight







ABCP market itself.


 


 [54] The appellants argue that the application judge erred in


taking this approach and in treating the Plan and the


proceedings as an attempt to restructure a financial market


(the ABCP market) rather than simply the affairs between the


debtor corporations who caused the ABCP Notes to be issued and


their creditors. The Act is designed, they say, only to effect


reorganizations between a corporate debtor and its creditors


and not to attempt to restructure entire marketplaces.


 


 [55] This perspective is flawed in at least two respects,


however, in my opinion. First, it reflects a view of the


purpose and objects of the CCAA that is too narrow. Secondly,


it overlooks the reality of the ABCP marketplace and the


context of the restructuring in question here. It may be true


that, in their capacity as ABCP Dealers, the releasee financial


institutions are "third-parties" to the restructuring in the


sense that they are not creditors of the debtor corporations.


However, in their capacities as Asset Providers and Liquidity


Providers, they are not only creditors but they are prior


secured creditors to the Noteholders. Furthermore -- as the


application judge found -- in these latter capacities they are


making significant contributions to the restructuring by


"foregoing immediate rights to assets and . . . providing


real and tangible input for the preservation and enhancement of


the Notes" (para. 76). In this context, therefore, the


application judge's remark, at para. 50, that the restructuring


"involves the commitment and participation of all parties"


in the ABCP market makes sense, as do his earlier comments, at


paras. 48-49:


 


   Given the nature of the ABCP market and all of its


 participants, it is more appropriate to consider all


 Noteholders as claimants and the object of the Plan to


 restore liquidity to the assets being the Notes themselves.


 The restoration of the liquidity of the market necessitates


 the participation (including more tangible contribution by


 many) of all Noteholders.


 


   In these circumstances, it is unduly technical to classify


20
08


 O
N


C
A


 5
87


 (
C


an
LI


I)







 the Issuer Trustees as debtors and the claims of the


 Noteholders as between themselves and others as being those


 of third party creditors, although I recognize that the


 restructuring structure of the CCAA requires the corporations


 as the vehicles for restructuring.


(Emphasis added)


 


 [56] The application judge did observe that "[t]he insolvency


is of the ABCP market itself, the restructuring is that of the


market for such paper . . ." (para. 50). He did so, however, to


point out the uniqueness of the Plan before him and its


industry-wide significance and not to suggest that he need have


no regard to the provisions of the CCAA permitting a


restructuring as between debtor [page529] and creditors. His


focus was on the effect of the restructuring, a perfectly


permissible perspective given the broad purpose and objects of


the Act. This is apparent from his later references. For


example, in balancing the arguments against approving releases


that might include aspects of fraud, he responded that "what is


at issue is a liquidity crisis that affects the ABCP market in


Canada" (para. 125). In addition, in his reasoning on the fair-


and-reasonable issue, he stated, at para. 142: "Apart from


the Plan itself, there is a need to restore confidence in the


financial system in Canada and this Plan is a legitimate use of


the CCAA to accomplish that goal".


 


 [57] I agree. I see no error on the part of the application


judge in approaching the fairness assessment or the


interpretation issue with these considerations in mind. They


provide the context in which the purpose, objects and scheme of


the CCAA are to be considered.


 


 The statutory wording


 


 [58] Keeping in mind the interpretive principles outlined


above, I turn now to a consideration of the provisions of the


CCAA. Where in the words of the statute is the court clothed


with authority to approve a plan incorporating a requirement


for third-party releases? As summarized earlier, the answer to


that question, in my view, is to be found in:


(a) the skeletal nature of the CCAA;
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(b) Parliament's reliance upon the broad notions of


   "compromise" and "arrangement" to establish the


   framework within which the parties may work to put forward


   a restructuring plan; and in


(c) the creation of the statutory mechanism binding all


   creditors in classes to the compromise or arrangement once


   it has surpassed the high "double majority" voting


   threshold and obtained court sanction as "fair and


   reasonable".


Therein lies the expression of Parliament's intention to permit


the parties to negotiate and vote on, and the court to


sanction, third-party releases relating to a restructuring.


 


 [59] Sections 4 and 6 of the CCAA state:


 


   4. Where a compromise or an arrangement is proposed between


 a debtor company and its unsecured creditors or any class of


 them, the court may, on the application in a summary way of


 the company, of any such creditor or of the trustee in


 bankruptcy or liquidator of the company, order a meeting of


 the creditors or class of creditors, and, if the court so


 determines, of the shareholders of the company, to be


 summoned in such manner as the court directs. [page530]


                           . . . . .


 


   6. Where a majority in number representing two-thirds in


 value of the creditors, or class of creditors, as the case


 may be, present and voting either in person or by proxy at


 the meeting or meetings thereof respectively held pursuant to


 sections 4 and 5, or either of those sections, agree to any


 compromise or arrangement either as proposed or as altered or


 modified at the meeting or meetings, the compromise or


 arrangement may be sanctioned by the court, and if so


 sanctioned is binding


       (a) on all the creditors or the class of creditors, as


           the case may be, and on any trustee for any such


           class of creditors, whether secured or unsecured,


           as the case may be, and on the company; and


       (b) in the case of a company that has made an


           authorized assignment or against which a bankruptcy


           order has been made under the Bankruptcy and
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           Insolvency Act or is in the course of being wound


           up under the Winding-up and Restructuring Act, on


           the trustee in bankruptcy or liquidator and


           contributories of the company.


 


 Compromise or arrangement


 


 [60] While there may be little practical distinction between


"compromise" and "arrangement" in many respects, the two are


not necessarily the same. "Arrangement" is broader than


"compromise" and would appear to include any scheme for


reorganizing the affairs of the debtor: L.W. Houlden and C.H.


Morawetz, Bankruptcy and Insolvency Law of Canada, looseleaf,


3rd ed., vol. 4 (Scarborough, Ont.: Carswell, 1992) at 10A-


12.2, N10. It has been said to be "a very wide and


indefinite [word]": Reference re Timber Regulations, [1935]


A.C. 184, [1935] 2 D.L.R. 1 (P.C.), at p. 197 A.C., affg [1933]


S.C.R. 616, [1933] S.C.J. No. 53. See also Guardian Assurance


Co. (Re), [1917] 1 Ch. 431 (C.A.), at pp. 448, 450 Ch.; T&N


Ltd. and Others (No. 3) (Re), [2007] 1 All E.R. 851, [2006]


E.W.H.C. 1447 (Ch.).


 


 [61] The CCAA is a sketch, an outline, a supporting framework


for the resolution of corporate insolvencies in the public


interest. Parliament wisely avoided attempting to anticipate


the myriad of business deals that could evolve from the fertile


and creative minds of negotiators restructuring their financial


affairs. It left the shape and details of those deals to be


worked out within the framework of the comprehensive and


flexible concepts of a "compromise" and "arrangement". I see no


reason why a release in favour of a third party, negotiated as


part of a package between a debtor and creditor and reasonably


relating to the proposed restructuring cannot fall within that


framework.


 


 [62] A proposal under the Bankruptcy and Insolvency Act,


R.S.C. 1985, c. B-3 (the "BIA") is a contract: Employers'


Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd.,


[1978] 1 S.C.R. 230, [1976] S.C.J. No. 114, at p. 239


S.C.R.; [page531] Society of Composers, Authors and Music


Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688,
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[2000] O.J. No. 3993 (C.A.), at para. 11. In my view, a


compromise or arrangement under the CCAA is directly analogous


to a proposal for these purposes and, therefore, is to be


treated as a contract between the debtor and its creditors.


Consequently, parties are entitled to put anything into such a


plan that could lawfully be incorporated into any contract. See


Air Canada (Re), [2004] O.J. No. 1909, 2 C.B.R. (5th) 4


(S.C.J.), at para. 6; Olympia & York Developments Ltd. (Re)


(1993), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. Div.),


at p. 518 O.R.


 


 [63] There is nothing to prevent a debtor and a creditor from


including in a contract between them a term providing that the


creditor release a third party. The term is binding as between


the debtor and creditor. In the CCAA context, therefore, a plan


of compromise or arrangement may propose that creditors agree


to compromise claims against the debtor and to release third


parties, just as any debtor and creditor might agree to such a


term in a contract between them. Once the statutory mechanism


regarding voter approval and court sanctioning has been


complied with, the plan -- including the provision for releases


-- becomes binding on all creditors (including the dissenting


minority).


 


 [64] T&N Ltd. and Others (Re), supra, is instructive in this


regard. It is a rare example of a court focusing on and


examining the meaning and breadth of the term "arrangement". T&


N and its associated companies were engaged in the manufacture,


distribution and sale of asbestos-containing products. They


became the subject of many claims by former employees, who had


been exposed to asbestos dust in the course of their employment,


and their dependents. The T&N companies applied for protection


under s. 425 of the U.K. Companies Act 1985, a provision


virtually identical to the scheme of the CCAA -- including the


concepts of compromise or arrangement. [See Note 4 below]


 


 [65] T&N carried employers' liability insurance. However, the


employers' liability insurers (the "EL insurers") denied


coverage. This issue was litigated and ultimately resolved


through the establishment of a multi-million pound fund against


which the employees and their dependants (the EL claimants)
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would assert their claims. In return, T&N's former employees


and dependants (the EL claimants) agreed to forego any further


claims against the EL insurers. This settlement was


incorporated into the plan of [page532] compromise and


arrangement between the T&N companies and the EL claimants that


was voted on and put forward for court sanction.


 


 [66] Certain creditors argued that the court could not


sanction the plan because it did not constitute a "compromise or


arrangement" between T&N and the EL claimants since it did not


purport to affect rights as between them but only the EL


claimants' rights against the EL insurers. The court rejected


this argument. Richards J. adopted previous jurisprudence --


cited earlier in these reasons -- to the effect that the word


"arrangement" has a very broad meaning and that, while both a


compromise and an arrangement involve some "give and take", an


arrangement need not involve a compromise or be confined to a


case of dispute or difficulty (paras. 46-51). He referred to


what would be the equivalent of a solvent arrangement under


Canadian corporate legislation as an example. [See Note 5 below]


Finally, he pointed out that the compromised rights of the EL


claimants against the EL insurers were not unconnected with the


EL claimants' rights against the T&N companies; the scheme of


arrangement involving the EL insurers was "an integral part of a


single proposal affecting all the parties" (para. 52). He


concluded his reasoning with these observations (para. 53):


 


   In my judgment it is not a necessary element of an


 arrangement for the purposes of s 425 of the 1985 Act that it


 should alter the rights existing between the company and the


 creditors or members with whom it is made. No doubt in most


 cases it will alter those rights. But, provided that the


 context and content of the scheme are such as properly to


 constitute an arrangement between the company and the members


 or creditors concerned, it will fall within s 425. It is


 ... neither necessary nor desirable to attempt a definition


 of arrangement. The legislature has not done so. To insist on


 an alteration of rights, or a termination of rights as in the


 case of schemes to effect takeovers or mergers, is to impose


 a restriction which is neither warranted by the statutory


 language nor justified by the courts' approach over many
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 years to give the term its widest meaning. Nor is an


 arrangement necessarily outside the section, because its


 effect is to alter the rights of creditors against another


 party or because such alteration could be achieved by a


 scheme of arrangement with that party.


(Emphasis added)


 


 [67] I find Richard J.'s analysis helpful and persuasive. In


effect, the claimants in T&N were being asked to release their


claims against the EL insurers in exchange for a call on the


fund. Here, the appellants are being required to release their


claims against certain financial third parties in exchange for


what is anticipated to be an improved position for all ABCP


Noteholders, stemming from the contributions the financial


[page533] third parties are making to the ABCP


restructuring. The situations are quite comparable.


 


 The binding mechanism


 


 [68] Parliament's reliance on the expansive terms "compromise"


or "arrangement" does not stand alone, however. Effective


insolvency restructurings would not be possible without a


statutory mechanism to bind an unwilling minority of creditors.


Unanimity is frequently impossible in such situations. But the


minority must be protected too. Parliament's solution to this


quandary was to permit a wide range of proposals to be


negotiated and put forward (the compromise or arrangement) and


to bind all creditors by class to the terms of the plan, but to


do so only where the proposal can gain the support of the


requisite "double majority" of votes [See Note 6 below] and


obtain the sanction of the court on the basis that it is fair


and reasonable. In this way, the scheme of the CCAA supports the


intention of Parliament to encourage a wide variety of solutions


to corporate insolvencies without unjustifiably overriding the


rights of dissenting creditors.


 


 The required nexus


 


 [69] In keeping with this scheme and purpose, I do not


suggest that any and all releases between creditors of the


debtor company seeking to restructure and third parties may be
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made the subject of a compromise or arrangement between the


debtor and its creditors. Nor do I think the fact that the


releases may be "necessary" in the sense that the third parties


or the debtor may refuse to proceed without them, of itself,


advances the argument in favour of finding jurisdiction


(although it may well be relevant in terms of the fairness


and reasonableness analysis).


 


 [70] The release of the claim in question must be justified


as part of the compromise or arrangement between the debtor and


its creditors. In short, there must be a reasonable connection


between the third-party claim being compromised in the plan and


the restructuring achieved by the plan to warrant inclusion of


the third-party release in the plan. This nexus exists here, in


my view.


 


 [71] In the course of his reasons, the application judge made


the following findings, all of which are amply supported on the


record:


(a) The parties to be released are necessary and essential to


   the restructuring of the debtor; [page534]


(b) the claims to be released are rationally related to the


   purpose of the Plan and necessary for it;


(c) the Plan cannot succeed without the releases;


(d) the parties who are to have claims against them released


   are contributing in a tangible and realistic way to the


   Plan; and


(e) the Plan will benefit not only the debtor companies but


   creditor Noteholders generally.


 


 [72] Here, then -- as was the case in T&N -- there is a close


connection between the claims being released and the


restructuring proposal. The tort claims arise out of the sale


and distribution of the ABCP Notes and their collapse in value,


as do the contractual claims of the creditors against the


debtor companies. The purpose of the restructuring is to


stabilize and shore up the value of those notes in the long


run. The third parties being released are making separate


contributions to enable those results to materialize. Those


contributions are identified earlier, at para. 31 of these


reasons. The application judge found that the claims being
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released are not independent of or unrelated to the claims that


the Noteholders have against the debtor companies; they are


closely connected to the value of the ABCP Notes and are


required for the Plan to succeed. At paras. 76-77, he said:


 


   I do not consider that the Plan in this case involves a


 change in relationship among creditors "that does not


 directly involve the Company." Those who support the Plan and


 are to be released are "directly involved in the Company" in


 the sense that many are foregoing immediate rights to assets


 and are providing real and tangible input for the


 preservation and enhancement of the Notes. It would be unduly


 restrictive to suggest that the moving parties' claims


 against released parties do not involve the Company, since


 the claims are directly related to the value of the Notes.


 The value of the Notes is in this case the value of the


 Company.


 


   This Plan, as it deals with releases, doesn't change the


 relationship of the creditors apart from involving the


 Company and its Notes.


 


 [73] I am satisfied that the wording of the CCAA -- construed


in light of the purpose, objects and scheme of the Act and in


accordance with the modern principles of statutory


interpretation -- supports the court's jurisdiction and


authority to sanction the Plan proposed here, including the


contested third-party releases contained in it.


 


 The jurisprudence


 


 [74] Third-party releases have become a frequent feature in


Canadian restructurings since the decision of the Alberta Court


of Queen's [page535] Bench in Canadian Airlines Corp. (Re),


[2000] A.J. No. 771, 265 A.R. 201 (Q.B.), leave to appeal


refused by Resurgence Asset Management LLC v. Canadian Airlines


Corp., [2000] A.J. No. 1028, 266 A.R. 131 (C.A.), and [2001]


S.C.C.A. No. 60, 293 A.R. 351. In Muscletech Research and


Development Inc. (Re), [2006] O.J. No. 4087, 25 C.B.R. (5th)


231 (S.C.J.), Justice Ground remarked (para. 8):
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 [It] is not uncommon in CCAA proceedings, in the context of a


 plan of compromise and arrangement, to compromise claims


 against the Applicants and other parties against whom such


 claims or related claims are made.


 


 [75] We were referred to at least a dozen court-approved CCAA


plans from across the country that included broad third-party


releases. With the exception of Canadian Airlines (Re),


however, the releases in those restructurings -- including


Muscletech -- were not opposed. The appellants argue that those


cases are wrongly decided because the court simply does not


have the authority to approve such releases.


 


 [76] In Canadian Airlines (Re) the releases in question were


opposed, however. Paperny J. (as she then was) concluded the


court had jurisdiction to approve them and her decision is said


to be the wellspring of the trend towards third-party releases


referred to above. Based on the foregoing analysis, I agree


with her conclusion although for reasons that differ from those


cited by her.


 


 [77] Justice Paperny began her analysis of the release issue


with the observation, at para. 87, that "[p]rior to 1997, the


CCAA did not provide for compromises of claims against anyone


other than the petitioning company". It will be apparent from


the analysis in these reasons that I do not accept that premise,


notwithstanding the decision of the Quebec Court of Appeal in


Michaud v. Steinberg, [See Note 7 below] of which her comment


may have been reflective. Paperny J.'s reference to 1997 was a


reference to the amendments of that year adding s. 5.1 to the


CCAA, which provides for limited releases in favour of


directors. Given the limited scope of s. 5.1, Justice Paperny


was thus faced with the argument -- dealt with later in these


reasons -- that Parliament must not have intended to extend the


authority to approve third-party releases beyond the scope of


this section. She chose to address this contention by concluding


that, although the amendments "[did] not authorize a release of


claims against third parties other than directors, [they did]


not prohibit such releases either" (para. 92). [page536]


 


 [78] Respectfully, I would not adopt the interpretive
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principle that the CCAA permits releases because it does not


expressly prohibit them. Rather, as I explain in these reasons,


I believe the open-ended CCAA permits third-party releases that


are reasonably related to the restructuring at issue because


they are encompassed in the comprehensive terms "compromise"


and "arrangement" and because of the double-voting majority and


court-sanctioning statutory mechanism that makes them binding


on unwilling creditors.


 


 [79] The appellants rely on a number of authorities, which


they submit support the proposition that the CCAA may not be


used to compromise claims as between anyone other than the


debtor company and its creditors. Principal amongst these are


Michaud v. Steinberg, supra; NBD Bank, Canada v. Dofasco Inc.


(1999), 46 O.R. (3d) 514, [1999] O.J. No. 4749 (C.A.);


Pacific Coastal Airlines Ltd. v. Air Canada, [2001] B.C.J. No.


2580, 19 B.L.R. (3d) 286 (S.C.); and Stelco Inc. (Re) (2005),


78 O.R. (3d) 241, [2005] O.J. No. 4883 (C.A.) ("Stelco I"). I


do not think these cases assist the appellants, however. With


the exception of Steinberg, they do not involve third-party


claims that were reasonably connected to the restructuring. As


I shall explain, it is my opinion that Steinberg does not


express a correct view of the law, and I decline to follow it.


 


 [80] In Pacific Coastal Airlines, Tysoe J. made the following


comment, at para. 24:


 


 [The purpose of the CCAA proceeding] is not to deal with


 disputes between a creditor of a company and a third party,


 even if the company was also involved in the subject matter


 of the dispute. While issues between the debtor company and


 non-creditors are sometimes dealt with in CCAA proceedings,


 it is not a proper use of a CCAA proceeding to determine


 disputes between parties other than the debtor company.


 


 [81] This statement must be understood in its context,


however. Pacific Coastal Airlines had been a regional carrier


for Canadian Airlines prior to the CCAA reorganization of the


latter in 2000. In the action in question, it was seeking to


assert separate tort claims against Air Canada for contractual


interference and inducing breach of contract in relation to
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certain rights it had to the use of Canadian's flight


designator code prior to the CCAA proceeding. Air Canada sought


to have the action dismissed on grounds of res judicata or


issue estoppel because of the CCAA proceeding. Tysoe J.


rejected the argument.


 


 [82] The facts in Pacific Coastal are not analogous to the


circumstances of this case, however. There is no suggestion


that a resolution of Pacific Coastal's separate tort claim


against Air Canada was in any way connected to the Canadian


Airlines restructuring, even though Canadian -- at a


contractual level -- may have had some involvement with the


particular dispute. [page537] Here, however, the disputes that


are the subject matter of the impugned releases are not simply


"disputes between parties other than the debtor company".


They are closely connected to the disputes being resolved


between the debtor companies and their creditors and to the


restructuring itself.


 


 [83] Nor is the decision of this court in the NBD Bank case


dispositive. It arose out of the financial collapse of Algoma


Steel, a wholly owned subsidiary of Dofasco. The bank had


advanced funds to Algoma allegedly on the strength of


misrepresentations by Algoma's Vice-President, James Melville.


The plan of compromise and arrangement that was sanctioned by


Farley J. in the Algoma CCAA restructuring contained a clause


releasing Algoma from all claims creditors "may have had


against Algoma or its directors, officers, employees and


advisors". Mr. Melville was found liable for negligent


misrepresentation in a subsequent action by the bank. On


appeal, he argued that since the bank was barred from suing


Algoma for misrepresentation by its officers, permitting it to


pursue the same cause of action against him personally would


subvert the CCAA process -- in short, he was personally


protected by the CCAA release.


 


 [84] Rosenberg J.A., writing for this court, rejected this


argument. The appellants here rely particularly upon his


following observations, at paras. 53-54:


 


   In my view, the appellant has not demonstrated that
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 allowing the respondent to pursue its claim against him would


 undermine or subvert the purposes of the Act. As this court


 noted in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 at p.


 297, . . . the CCAA is remedial legislation "intended to


 provide a structured environment for the negotiation of


 compromises between a debtor company and its creditors for


 the benefit of both". It is a means of avoiding a liquidation


 that may yield little for the creditors, especially unsecured


 creditors like the respondent, and the debtor company


 shareholders. However, the appellant has not shown that


 allowing a creditor to continue an action against an officer


 for negligent misrepresentation would erode the effectiveness


 of the Act.


 


   In fact, to refuse on policy grounds to impose liability on


 an officer of the corporation for negligent misrepresentation


 would contradict the policy of Parliament as demonstrated in


 recent amendments to the CCAA and the Bankruptcy and


 Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now


 contemplate that an arrangement or proposal may include a


 term for compromise of certain types of claims against


 directors of the company except claims that "are based on


 allegations of misrepresentations made by directors". L.W.


 Houlden and C.H. Morawetz, the editors of The 2000 Annotated


 Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p.


 192 are of the view that the policy behind the provision is


 to encourage directors of an insolvent corporation to remain


 in office so that the affairs of the corporation can be


 reorganized. I can see no similar policy interest in barring


 an action against an officer of the company who, prior to the


 insolvency, has misrepresented the financial affairs of the


 corporation to its creditors. It may be necessary to permit


 the compromise of claims against the debtor corporation,


 otherwise it may [page538] not be possible to successfully


 reorganize the corporation. The same considerations do not


 apply to individual officers. Rather, it would seem to me


 that it would be contrary to good policy to immunize officers


 from the consequences of their negligent statements which


 might otherwise be made in anticipation of being forgiven


 under a subsequent corporate proposal or arrangement.


(Footnote omitted)
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 [85] Once again, this statement must be assessed in context.


Whether Justice Farley had the authority in the earlier Algoma


CCAA proceedings to sanction a plan that included third-party


releases was not under consideration at all. What the court was


determining in NBD Bank was whether the release extended by its


terms to protect a third party. In fact, on its face, it does


not appear to do so. Justice Rosenberg concluded only that not


allowing Mr. Melville to rely upon the release did not subvert


the purpose of the CCAA. As the application judge here


observed, "there is little factual similarity in NBD to the


facts now before the Court" (para. 71). Contrary to the facts


of this case, in NBD Bank the creditors had not agreed to grant


a release to officers; they had not voted on such a release and


the court had not assessed the fairness and reasonableness of


such a release as a term of a complex arrangement involving


significant contributions by the beneficiaries of the release


-- as is the situation here. Thus, NBD Bank is of little


assistance in determining whether the court has authority to


sanction a plan that calls for third-party releases.


 


 [86] The appellants also rely upon the decision of this court


in Stelco I. There, the court was dealing with the scope of the


CCAA in connection with a dispute over what were called the


"Turnover Payments". Under an inter-creditor agreement, one


group of creditors had subordinated their rights to another


group and agreed to hold in trust and "turn over" any proceeds


received from Stelco until the senior group was paid in full.


On a disputed classification motion, the Subordinated Debt


Holders argued that they should be in a separate class from the


Senior Debt Holders. Farley J. refused to make such an order in


the court below, stating:


 


 [Sections] 4, 5 and 6 [of the CCAA] talk of compromises or


 arrangements between a company and its creditors. There is no


 mention of this extending by statute to encompass a change of


 relationship among the creditors vis--vis the creditors


 themselves and not directly involving the company.


(Citations omitted; emphasis added)


See Stelco Inc. (Re), [2005] O.J. No. 4814, 15 C.B.R. (5th) 297


(S.C.J.), at para. 7.


20
08


 O
N


C
A


 5
87


 (
C


an
LI


I)







 


 [87] This court upheld that decision. The legal relationship


between each group of creditors and Stelco was the same, albeit


there were inter-creditor differences, and creditors were to be


classified in accordance with their legal rights. In addition,


the [page539] need for timely classification and voting


decisions in the CCAA process militated against enmeshing the


classification process in the vagaries of inter-corporate


disputes. In short, the issues before the court were quite


different from those raised on this appeal.


 


 [88] Indeed, the Stelco plan, as sanctioned, included third-


party releases (albeit uncontested ones). This court


subsequently dealt with the same inter-creditor agreement on an


appeal where the Subordinated Debt Holders argued that the


inter-creditor subordination provisions were beyond the reach


of the CCAA and, therefore, that they were entitled to a


separate civil action to determine their rights under the


agreement: Stelco Inc. (Re), [2006] O.J. No. 1996, 21 C.B.R.


(5th) 157 (C.A.) ("Stelco II"). The court rejected that


argument and held that where the creditors' rights amongst


themselves were sufficiently related to the debtor and its


plan, they were properly brought within the scope of the CCAA


plan. The court said (para. 11):


 


 In [Stelco I] -- the classification case -- the court


 observed that it is not a proper use of a CCAA proceeding to


 determine disputes between parties other than the debtor


 company . . . [H]owever, the present case is not simply an


 inter-creditor dispute that does not involve the debtor


 company; it is a dispute that is inextricably connected to


 the restructuring process.


(Emphasis added)


 


 [89] The approach I would take to the disposition of this


appeal is consistent with that view. As I have noted, the


third-party releases here are very closely connected to the


ABCP restructuring process.


 


 [90] Some of the appellants -- particularly those represented


by Mr. Woods -- rely heavily upon the decision of the Quebec
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Court of Appeal in Michaud v. Steinberg, supra. They say that


it is determinative of the release issue. In Steinberg, the


court held that the CCAA, as worded at the time, did not permit


the release of directors of the debtor corporation and that


third-party releases were not within the purview of the Act.


Deschamps J.A. (as she then was) said (paras. 42, 54 and 58 --


English translation):


 


   Even if one can understand the extreme pressure weighing on


 the creditors and the respondent at the time of the


 sanctioning, a plan of arrangement is not the appropriate


 forum to settle disputes other than the claims that are the


 subject of the arrangement. In other words, one cannot, under


 the pretext of an absence of formal directives in the Act,


 transform an arrangement into a potpourri.


                           . . . . .


 


   The Act offers the respondent a way to arrive at a


 compromise with is creditors. It does not go so far as to


 offer an umbrella to all the persons within its orbit by


 permitting them to shelter themselves from any recourse.


                      . . . . . [page540]


 


   The [CCAA] and the case law clearly do not permit extending


 the application of an arrangement to persons other than the


 respondent and its creditors and, consequently, the plan


 should not have been sanctioned as is [that is, including the


 releases of the directors].


 


 [91] Justices Vallerand and Delisle, in separate judgments,


agreed. Justice Vallerand summarized his view of the


consequences of extending the scope of the CCAA to third-party


releases in this fashion (para. 7):


 


 In short, the Act will have become the Companies' and Their


 Officers and Employees Creditors Arrangement Act -- an awful


 mess -- and likely not attain its purpose, which is to enable


 the company to survive in the face of its creditors and


 through their will, and not in the face of the creditors of


 its officers. This is why I feel, just like my colleague,


 that such a clause is contrary to the Act's mode of
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 operation, contrary to its purposes and, for this reason, is


 to be banned.


 


 [92] Justice Delisle, on the other hand, appears to have


rejected the releases because of their broad nature -- they


released directors from all claims, including those that were


altogether unrelated to their corporate duties with the debtor


company -- rather than because of a lack of authority to


sanction under the Act. Indeed, he seems to have recognized the


wide range of circumstances that could be included within the


term "compromise or arrangement". He is the only one who


addressed that term. At para., 90 he said:


 


 The CCAA is drafted in general terms. It does not specify,


 among other things, what must be understood by "compromise or


 arrangement". However, it may be inferred from the purpose of


 this [A]ct that these terms encompass all that should enable


 the person who has recourse to it to fully dispose of his


 debts, both those that exist on the date when he has recourse


 to the statute and those contingent on the insolvency in


 which he finds himself . . .


(Emphasis added)


 


 [93] The decision of the court did not reflect a view that


the terms of a compromise or arrangement should "encompass all


that should enable the person who has recourse to [the Act] to


dispose of his debts ... and those contingent on the insolvency


in which he finds himself", however. On occasion, such an


outlook might embrace third parties other than the debtor and


its creditors in order to make the arrangement work. Nor would


it be surprising that, in such circumstances, the third parties


might seek the protection of releases, or that the debtor might


do so on their behalf. Thus, the perspective adopted by the


majority in Steinberg, in my view, is too narrow, having regard


to the language, purpose and objects of the CCAA and the


intention of Parliament. They made no attempt to consider and


explain why a compromise or arrangement could not include


third-party releases. In addition, the decision [page541]


appears to have been based, at least partly, on a rejection of


the use of contract-law concepts in analyzing the Act -- an


approach inconsistent with the jurisprudence referred to above.
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 [94] Finally, the majority in Steinberg seems to have


proceeded on the basis that the CCAA cannot interfere with


civil or property rights under Quebec law. Mr. Woods advanced


this argument before this court in his factum, but did not


press it in oral argument. Indeed, he conceded that if the Act


encompasses the authority to sanction a plan containing third-


party releases -- as I have concluded it does -- the


provisions of the CCAA, as valid federal insolvency


legislation, are paramount over provincial legislation. I shall


return to the constitutional issues raised by the appellants


later in these reasons.


 


 [95] Accordingly, to the extent Steinberg stands for the


proposition that the court does not have authority under the


CCAA to sanction a plan that incorporates third-party releases,


I do not believe it to be a correct statement of the law and I


respectfully decline to follow it. The modern approach to


interpretation of the Act in accordance with its nature and


purpose militates against a narrow interpretation and towards


one that facilitates and encourages compromises and


arrangements. Had the majority in Steinberg considered the


broad nature of the terms "compromise" and "arrangement" and


the jurisprudence I have referred to above, they might well


have come to a different conclusion.


 


 The 1997 amendments


 


 [96] Steinberg led to amendments to the CCAA, however. In


1997, s. 5.1 was added, dealing specifically with releases


pertaining to directors of the debtor company. It states:


 


   5.1(1) A compromise or arrangement made in respect of a


 debtor company may include in its terms provision for the


 compromise of claims against directors of the company that


 arose before the commencement of proceedings under this Act


 and that relate to the obligations of the company where the


 directors are by law liable in their capacity as directors


 for the payment of such obligations.


 


 Exception
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   (2) A provision for the compromise of claims against


 directors may not include claims that


       (a) relate to contractual rights of one or more


           creditors; or


       (b) are based on allegations of misrepresentations made


           by directors to creditors or of wrongful or


           oppressive conduct by directors.


 


 Powers of court


 


   (3) The court may declare that a claim against directors


 shall not be compromised if it is satisfied that the


 compromise would not be fair and reasonable in the


 circumstances. [page542]


 


 Resignation or removal of directors


 


   (4) Where all of the directors have resigned or have been


 removed by the shareholders without replacement, any person


 who manages or supervises the management of the business and


 affairs of the debtor company shall be deemed to be a


 director for the purposes of this section.


 


 [97] Perhaps the appellants' strongest argument is that these


amendments confirm a prior lack of authority in the court to


sanction a plan including third-party releases. If the power


existed, why would Parliament feel it necessary to add an


amendment specifically permitting such releases (subject to the


exceptions indicated) in favour of directors? Expressio unius


est exclusio alterius, is the Latin maxim sometimes relied on


to articulate the principle of interpretation implied in that


question: to express or include one thing implies the exclusion


of the other.


 


 [98] The maxim is not helpful in these circumstances, however.


The reality is that there may be another explanation why


Parliament acted as it did. As one commentator has noted: [See


Note 8 below]


 


 Far from being a rule, [the maxim expressio unius] is not
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 even lexicographically accurate, because it is simply not


 true, generally, that the mere express conferral of a right


 or privilege in one kind of situation implies the denial of


 the equivalent right or privilege in other kinds. Sometimes


 it does and sometimes its does not, and whether it does or


 does not depends on the particular circumstances of context.


 Without contextual support, therefore there is not even a


 mild presumption here. Accordingly, the maxim is at best a


 description, after the fact, of what the court has discovered


 from context.


 


 [99] As I have said, the 1997 amendments to the CCAA


providing for releases in favour of directors of debtor


companies in limited circumstances were a response to the


decision of the Quebec Court of Appeal in Steinberg. A similar


amendment was made with respect to proposals in the BIA at the


same time. The rationale behind these amendments was to


encourage directors of an insolvent company to remain in office


during a restructuring rather than resign. The assumption was


that by remaining in office the directors would provide some


stability while the affairs of the company were being


reorganized: see Houlden and Morawetz, vol. 1, supra, at 2-144,


E11A; Dans l'affaire de la proposition de: Le Royal Penfield


inc. et Groupe Thibault Van Houtte et Associs lte), [2003]


J.Q. no. 9223, [2003] R.J.Q. 2157 (C.S.), at paras. 44-46.


 


 [100] Parliament thus had a particular focus and a particular


purpose in enacting the 1997 amendments to the CCAA and the


[page543] BIA. While there is some merit in the appellants'


argument on this point, at the end of the day I do not accept


that Parliament intended to signal by its enactment of s. 5.1


that it was depriving the court of authority to sanction plans


of compromise or arrangement in all circumstances where they


incorporate third-party releases in favour of anyone other than


the debtor's directors. For the reasons articulated above, I am


satisfied that the court does have the authority to do so.


Whether it sanctions the plan is a matter for the fairness


hearing.


 


 The deprivation of proprietary rights
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 [101] Mr. Shapray very effectively led the appellants'


argument that legislation must not be construed so as to


interfere with or prejudice established contractual or


proprietary rights -- including the right to bring an action --


in the absence of a clear indication of legislative intention


to that effect: Halsbury's Laws of England, 4th ed. reissue,


vol. 44(1) (London: Butterworths, 1995) at paras. 1438, 1464


and 1467; Driedger, 2nd ed., supra, at 183; E.A. Driedger and


Ruth Sullivan, Sullivan and Driedger on the Construction of


Statutes, 4th ed., (Markham, Ont.: Butterworths, 2002) at 399.


I accept the importance of this principle. For the reasons I


have explained, however, I am satisfied that Parliament's


intention to clothe the court with authority to consider and


sanction a plan that contains third-party releases is expressed


with sufficient clarity in the "compromise or arrangement"


language of the CCAA coupled with the statutory voting and


sanctioning mechanism making the provisions of the plan binding


on all creditors. This is not a situation of impermissible


"gap-filling" in the case of legislation severely affecting


property rights; it is a question of finding meaning in the


language of the Act itself. I would therefore not give effect


to the appellants' submissions in this regard.


 


 The division of powers and paramountcy


 


 [102] Mr. Woods and Mr. Sternberg submit that extending the


reach of the CCAA process to the compromise of claims as


between solvent creditors of the debtor company and solvent


third parties to the proceeding is constitutionally


impermissible. They say that under the guise of the federal


insolvency power pursuant to s. 91(21) of the Constitution Act,


1867, this approach would improperly affect the rights of civil


claimants to assert their causes of action, a provincial matter


falling within s. 92(13), and contravene the rules of public


order pursuant to the Civil Code of Quebec. [page544]


 


 [103] I do not accept these submissions. It has long been


established that the CCAA is valid federal legislation under


the federal insolvency power: Reference re: Constitutional


Creditors Arrangement Act (Canada), [1934] S.C.R. 659, [1934]


S.C.J. No. 46. As the Supreme Court confirmed in that case (p.
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661 S.C.R.), citing Viscount Cave L.C. in Royal Bank of Canada


v. Larue, [1928] A.C. 187 (J.C.P.C.), "the exclusive


legislative authority to deal with all matters within the


domain of bankruptcy and insolvency is vested in Parliament".


Chief Justice Duff elaborated:


 


   Matters normally constituting part of a bankruptcy scheme


 but not in their essence matters of bankruptcy and insolvency


 may, of course, from another point of view and in another


 aspect be dealt with by a provincial legislature; but, when


 treated as matters pertaining to bankruptcy and insolvency,


 they clearly fall within the legislative authority of the


 Dominion.


 


 [104] That is exactly the case here. The power to sanction a


plan of compromise or arrangement that contains third-party


releases of the type opposed by the appellants is embedded in


the wording of the CCAA. The fact that this may interfere with


a claimant's right to pursue a civil action -- normally a


matter of provincial concern -- or trump Quebec rules of public


order is constitutionally immaterial. The CCAA is a valid


exercise of federal power. Provided the matter in question


falls within the legislation directly or as necessarily


incidental to the exercise of that power, the CCAA governs. To


the extent that its provisions are inconsistent with provincial


legislation, the federal legislation is paramount. Mr. Woods


properly conceded this during argument.


 


 Conclusion with respect to legal authority


 


 [105] For all of the foregoing reasons, then, I conclude that


the application judge had the jurisdiction and legal authority


to sanction the Plan as put forward.


   (2) The Plan is "fair and reasonable"


 


 [106] The second major attack on the application judge's


decision is that he erred in finding that the Plan is "fair and


reasonable" and in sanctioning it on that basis. This attack is


centred on the nature of the third-party releases contemplated


and, in particular, on the fact that they will permit the


release of some claims based in fraud.
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 [107] Whether a plan of compromise or arrangement is fair and


reasonable is a matter of mixed fact and law, and one on which


the application judge exercises a large measure of discretion.


The standard of review on this issue is therefore one of


deference. In [page545] the absence of a demonstrable error, an


appellate court will not interfere: see Ravelston Corp. Ltd.


(Re), [2007] O.J. No. 1389, 31 C.B.R. (5th) 233 (C.A.).


 


 [108] I would not interfere with the application judge's


decision in this regard. While the notion of releases in favour


of third parties -- including leading Canadian financial


institutions -- that extend to claims of fraud is distasteful,


there is no legal impediment to the inclusion of a release for


claims based in fraud in a plan of compromise or arrangement.


The application judge had been living with and supervising the


ABCP restructuring from its outset. He was intimately attuned


to its dynamics. In the end, he concluded that the benefits of


the Plan to the creditors as a whole, and to the debtor


companies, outweighed the negative aspects of compelling the


unwilling appellants to execute the releases as finally put


forward.


 


 [109] The application judge was concerned about the inclusion


of fraud in the contemplated releases and at the May hearing


adjourned the final disposition of the sanctioning hearing in


an effort to encourage the parties to negotiate a resolution.


The result was the "fraud carve-out" referred to earlier in


these reasons.


 


 [110] The appellants argue that the fraud carve-out is


inadequate because of its narrow scope. It (i) applies only to


ABCP Dealers; (ii) limits the type of damages that may be


claimed (no punitive damages, for example); (iii) defines


"fraud" narrowly, excluding many rights that would be


protected by common law, equity and the Quebec concept of


public order; and (iv) limits claims to representations made


directly to Noteholders. The appellants submit it is contrary


to public policy to sanction a plan containing such a limited


restriction on the type of fraud claims that may be pursued


against the third parties.
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 [111] The law does not condone fraud. It is the most serious


kind of civil claim. There is, therefore, some force to the


appellants' submission. On the other hand, as noted, there is


no legal impediment to granting the release of an antecedent


claim in fraud, provided the claim is in the contemplation of


the parties to the release at the time it is given: Fotini's


Restaurant Corp. v. White Spot Ltd., [1998] B.C.J. No. 598, 38


B.L.R. (2d) 251 (S.C.), at paras. 9 and 18. There may be


disputes about the scope or extent of what is released, but


parties are entitled to settle allegations of fraud in civil


proceedings -- the claims here all being untested allegations


of fraud -- and to include releases of such claims as part of


that settlement.


 


 [112] The application judge was alive to the merits of the


appellants' submissions. He was satisfied in the end, however,


[page546] that the need "to avoid the potential cascade of


litigation that . . . would result if a broader 'carve out'


were to be allowed" (para. 113) outweighed the negative aspects


of approving releases with the narrower carve-out provision.


Implementation of the Plan, in his view, would work to the


overall greater benefit of the Noteholders as a whole. I can


find no error in principle in the exercise of his discretion in


arriving at this decision. It was his call to make.


 


 [113] At para. 71, above, I recited a number of factual


findings the application judge made in concluding that approval


of the Plan was within his jurisdiction under the CCAA and that


it was fair and reasonable. For convenience, I reiterate them


here -- with two additional findings -- because they provide an


important foundation for his analysis concerning the fairness


and reasonableness of the Plan. The application judge found


that:


(a) The parties to be released are necessary and essential to


   the restructuring of the debtor;


(b) the claims to be released are rationally related to the


   purpose of the Plan and necessary for it;


(c) the Plan cannot succeed without the releases;


(d) the parties who are to have claims against them released


   are contributing in a tangible and realistic way to the
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   Plan;


(e) the Plan will benefit not only the debtor companies but


   creditor Noteholders generally;


(f) the voting creditors who have approved the Plan did so with


   knowledge of the nature and effect of the releases; and


   that,


(g) the releases are fair and reasonable and not overly broad


   or offensive to public policy.


 


 [114] These findings are all supported on the record.


Contrary to the submission of some of the appellants, they do


not constitute a new and hitherto untried "test" for the


sanctioning of a plan under the CCAA. They simply represent


findings of fact and inferences on the part of the application


judge that underpin his conclusions on jurisdiction and


fairness.


 


 [115] The appellants all contend that the obligation to


release the third parties from claims in fraud, tort, breach of


fiduciary duty, etc. is confiscatory and amounts to a


requirement that they -- as individual creditors -- make the


equivalent of a greater financial contribution to the Plan. In


his usual lively fashion, [page547] Mr. Sternberg asked us the


same rhetorical question he posed to the application judge. As


he put it, how could the court countenance the compromise of


what in the future might turn out to be fraud perpetrated at


the highest levels of Canadian and foreign banks? Several


appellants complain that the proposed Plan is unfair to them


because they will make very little additional recovery if the


Plan goes forward, but will be required to forfeit a cause of


action against third-party financial institutions that may


yield them significant recovery. Others protest that they are


being treated unequally because they are ineligible for relief


programs that Liquidity Providers such as Canaccord have made


available to other smaller investors.


 


 [116] All of these arguments are persuasive to varying


degrees when considered in isolation. The application judge did


not have that luxury, however. He was required to consider the


circumstances of the restructuring as a whole, including the


reality that many of the financial institutions were not only
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acting as Dealers or brokers of the ABCP Notes (with the


impugned releases relating to the financial institutions in


these capacities, for the most part) but also as Asset and


Liquidity Providers (with the financial institutions making


significant contributions to the restructuring in these


capacities).


 


 [117] In insolvency restructuring proceedings, almost


everyone loses something. To the extent that creditors are


required to compromise their claims, it can always be


proclaimed that their rights are being unfairly confiscated and


that they are being called upon to make the equivalent of a


further financial contribution to the compromise or


arrangement. Judges have observed on a number of occasions that


CCAA proceedings involve "a balancing of prejudices", inasmuch


as everyone is adversely affected in some fashion.


 


 [118] Here, the debtor corporations being restructured


represent the issuers of the more than $32 billion in non-bank


sponsored ABCP Notes. The proposed compromise and arrangement


affects that entire segment of the ABCP market and the


financial markets as a whole. In that respect, the application


judge was correct in adverting to the importance of the


restructuring to the resolution of the ABCP liquidity crisis


and to the need to restore confidence in the financial system


in Canada. He was required to consider and balance the


interests of all Noteholders, not just the interests of the


appellants, whose notes represent only about 3 per cent of that


total. That is what he did.


 


 [119] The application judge noted, at para. 126, that the


Plan represented "a reasonable balance between benefit to all


Noteholders and enhanced recovery for those who can make out


[page548] specific claims in fraud" within the fraud carve-


out provisions of the releases. He also recognized, at para.


134, that:


 


   No Plan of this size and complexity could be expected to


 satisfy all affected by it. The size of the majority who have


 approved it is testament to its overall fairness. No plan to


 address a crisis of this magnitude can work perfect equity
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 among all stakeholders.


 


 [120] In my view, we ought not to interfere with his decision


that the Plan is fair and reasonable in all the circumstances.


D. Disposition


 


 [121] For the foregoing reasons, I would grant leave to


appeal from the decision of Justice Campbell, but dismiss the


appeal.


 


                                              Appeal dismissed.


                    SCHEDULE "A" -- CONDUITS


                          Apollo Trust


                          Apsley Trust


                           Aria Trust


                          Aurora Trust


                          Comet Trust


                          Encore Trust


                          Gemini Trust


                        Ironstone Trust


                          MMAI-I Trust


                    Newshore Canadian Trust


                           Opus Trust


                          Planet Trust


                          Rocket Trust


                     Selkirk Funding Trust


                       Silverstone Trust


                          Slate Trust


                     Structured Asset Trust


                Structured Investment Trust III


                         Symphony Trust


                        Whitehall Trust


                   SCHEDULE "B" -- APPLICANTS


                         ATB Financial


             Caisse de dpt et placement du Qubec


            Canaccord Capital Corporation [page549]


            Canada Mortgage and Housing Corporation


                    Canada Post Corporation


              Credit Union Central Alberta Limited


                   Credit Union Central of BC


                 Credit Union Central of Canada
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                Credit Union Central of Ontario


              Credit Union Central of Saskatchewan


                        Desjardins Group


                    Magna International Inc.


        National Bank of Canada/National Bank Financial


                              Inc.


                           NAV Canada


               Northwater Capital Management Inc.


             Public Sector Pension Investment Board


           The Governors of the University of Alberta


                    SCHEDULE "C" -- COUNSEL


(1) Benjamin Zarnett and Frederick L. Myers, for the Pan-


   Canadian Investors Committee


(2) Aubrey E. Kauffman and Stuart Brotman, for 4446372 Canada


   Inc. and 6932819 Canada Inc.


(3) Peter F.C. Howard, and Samaneh Hosseini, for Bank of


   America N.A.; Citibank N.A.; Citibank Canada, in its


   capacity as Credit Derivative Swap Counterparty and not in


   any other capacity; Deutsche Bank AG; HSBC Bank Canada;


   HSBC Bank USA, National Association; Merrill Lynch


   International; Merill Lynch Capital Services, Inc.; Swiss


   Re Financial Products Corporation; and UBS AG


(4) Kenneth T. Rosenberg, Lily Harmer, and Max Starnino, for


   Jura Energy Corporation and Redcorp Ventures Ltd.


(5) Craig J. Hill and Sam P. Rappos, for the Monitors (ABCP


   Appeals)


(6) Jeffrey C. Carhart and Joseph Marin, for Ad Hoc Committee


   and Pricewaterhouse Coopers Inc., in its capacity as


   Financial Advisor


(7) Mario J. Forte, for Caisse de Dpt et Placement du Qubec


(8) John B. Laskin, for National Bank Financial Inc. and


   National Bank of Canada [page550]


(9) Thomas McRae and Arthur O. Jacques, for Ad Hoc Retail


   Creditors Committee (Brian Hunter, et al.)


(10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe


   Mines Ltd.


(11) Kevin P. McElcheran and Heather L. Meredith for Canadian


   Banks, BMO, CIBC RBC, Bank of Nova Scotia and T.D. Bank


(12) Jeffrey S. Leon, for CIBC Mellon Trust Company,


   Computershare Trust Company of Canada and BNY Trust Company


   of Canada, as Indenture Trustees
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(13) Usman Sheikh, for Coventree Capital Inc.


(14) Allan Sternberg and Sam R. Sasso, for Brookfield Asset


   Management and Partners Ltd. and Hy Bloom Inc. and


   Cardacian Mortgage Services Inc.


(15) Neil C. Saxe, for Dominion Bond Rating Service


(16) James A. Woods, Sbastien Richemont and Marie-Anne


   Paquette, for Air Transat A.T. Inc., Transat Tours Canada


   Inc., The Jean Coutu Group (PJC) Inc., Aroports de


   Montral, Aroports de Montral Capital Inc., Pomerleau


   Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence


   Mtropolitaine de Transport (AMT), Giro Inc., Vtements de


   sports RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold


   Inc. and Jazz Air LP


(17) Scott A. Turner, for Webtech Wireless Inc., Wynn Capital


   Corporation Inc., West Energy Ltd., Sabre Energy Ltd.,


   Petrolifera Petroleum Ltd., Vaquero Resources Ltd., and


   Standard Energy Ltd.


(18) R. Graham Phoenix, for Metcalfe & Mansfield Alternative


   Investments II Corp., Metcalfe & Mansfield Alternative


   Investments III Corp., Metcalfe & Mansfield Alternative


   Investments V Corp., Metcalfe & Mansfield Alternative


   Investments XI Corp., Metcalfe & Mansfield Alternative


   Investments XII Corp., Quanto Financial Corporation and


   Metcalfe & Mansfield Capital Corp.


 


                             Notes


 


----------------


 


 Note 1: Section 5.1 of the CCAA specifically authorizes the


granting of releases to directors in certain circumstances.


 


 Note 2: Georgina R. Jackson and Janis P. Sarra, "Selecting the


Judicial Tool to get the Job Done: An Examination of Statutory


Interpretation, Discretionary Power and Inherent Jurisdiction in


Insolvency Matters" in Sarra, ed., Annual Review of Insolvency


Law, 2007 (Vancouver, B.C.: Carswell, 2007).


 


 Note 3: Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.


319-20 C.B.R.
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 Note 4: The legislative debates at the time the CCAA was


introduced in Parliament in April 1933 make it clear that the


CCAA is patterned after the predecessor provisions of s. 425 of


the Companies Act 1985 (U.K.): see House of Commons Debates


(Hansard), supra.


 


 Note 5: See Canada Business Corporations Act, R.S.C. 1985, c.


C-44, s. 192; Ontario Business Corporations Act, R.S.O. 1990, c.


B.16, s. 182.


 


 Note 6: A majority in number representing two-thirds in value


of the creditors (s. 6).


 


 Note 7: Steinberg was originally reported in French: Steinberg


Inc. c. Michaud, [1993] J.Q. no. 1076, [1993] R.J.Q. 1684


(C.A.). All paragraph references to Steinberg in this judgment


are from the unofficial English translation available at 1993


CarswellQue 2055.


 


 Note 8: Reed Dickerson, The Interpretation and Application of


Statutes (Boston: Little Brown and Company, 1975) at pp. 234-35,


cited in Bryan A. Garner, ed., Black's Law Dictionary, 8th ed.


(West Group, St. Paul, Minn., 2004) at p. 621.


 


----------------
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Résumé
Droits incorporels --- Validité de la cession


T ltée, une entreprise de recyclage, a déposé un avis d'intention de soumettre une proposition à ses créanciers — Actionnaire
de T ltée a signé avec B inc. une promesse d'achat et de vente de 100 pour cent du capital — Proposition de T ltée offrait
aux créanciers ordinaires le paiement d'un dividende de 20 pour cent des créances prouvées — E inc., une concurrente de T
ltée, a obtenu de plusieurs créanciers chirographaires de T ltée qu'ils lui cèdent leur créance moyennant le paiement d'une
somme d'argent — E inc. a plus tard proposé aux créanciers d'annuler les cessions de créance et de signer en sa faveur des
procurations irrévocables pour voter sur la proposition — T ltée a amendé sa proposition à l'avantage des créanciers —
À l'assemblée des créanciers, la présidente d'assemblée a accepté le vote des créanciers représenté par E inc., qui a voté
contre la proposition — T ltée et B inc. ont présenté des requêtes en appel de la décision de la présidente d'assemblée —
Requêtes accueillies pour d'autres motifs — Rien dans la Loi sur la faillite et l'insolvabilité n'interdit d'acheter une créance
afin de pouvoir voter à l'assemblée des créanciers — Cession de créance consentie par un créancier dans le cadre de la
Loi produit les mêmes effets que celle en droit civil: la cession comprend les accessoires de la créance et est opposable au
débiteur et aux tiers — Seuls les créanciers concernés pouvaient contester la validité de l'annulation convenue, la légalité du
consentement donné ou celle des effets indésirables que pouvaient avoir les ententes sur leur droit à titre de créanciers dans
la faillite — Créanciers étant demeurés silencieux, les requérantes ne pouvaient parler en leur nom sans leur autorisation
— Rien ne s'opposait à ce que les parties conviennent d'une cession de créance puis décident de l'annuler — Aucune
preuve n'a été faite que des manoeuvres reprochables ou des fausses représentations avaient été utilisées pour convaincre
les créanciers d'accepter l'offre de E inc. — Majorité des créanciers comprenaient la substance et les effets des ententes
avec E inc., soit la perte de leur droit de vote et la renonciation aux dividendes — Conventions étaient valides.


Faillite --- Proposition — Assemblée des créanciers pour étudier la propositon


T ltée, une entreprise de recyclage, a déposé un avis d'intention de soumettre une proposition à ses créanciers — Actionnaire
de T ltée a signé avec B inc. une promesse d'achat et de vente de 100 pour cent du capital — Proposition de T ltée offrait
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aux créanciers ordinaires le paiement d'un dividende de 20 pour cent des créances prouvées — E inc., une concurrente de T
ltée, a obtenu de plusieurs créanciers chirographaires de T ltée qu'ils lui cèdent leur créance moyennant le paiement d'une
somme d'argent — E inc. a plus tard proposé aux créanciers d'annuler les cessions de créance et de signer en sa faveur
des procurations irrévocables pour voter sur la proposition — À l'assemblée des créanciers, la présidente d'assemblée a
accepté le vote des créanciers représenté par E inc., qui a voté contre la proposition — T ltée et B inc. ont présenté des
requêtes en appel de la décision de la présidente d'assemblée — Requêtes accueillies — Preuve démontrait que E inc.
avait eu l'opportunité d'acheter les actifs de T ltée et qu'elle n'avait montré aucun intérêt à le faire — Objectif de E inc.
d'acheter les actifs de T ltée n'était qu'un prétexte masquant sa véritable intention, soit bloquer la voie à la concurrente
menaçante, B inc., en faisant tomber la proposition, donnant ainsi le contrôle complet des actifs au syndic de faillite —
Intention et motivation réelles de E inc. constituaient un objectif inapproprié eu égard aux buts visés par la Loi sur la faillite
et l'insolvabilité — E inc. n'était pas créancière et elle est intervenue dans un dossier qui lui était étranger dans le seul
but d'entraver le régime de compromission envisagé par la Loi entre une proposante et ses créanciers — Loi n'a pas pour
but d'aider à l'anéantissement d'une entreprise — Conventions d'annulation étaient annulées, mais les votes des créanciers
visés n'étaient pas computés relativement à l'approbation de la proposition, et la proposition était acceptée.


Choses in action --- Legality of assignments


T Ltd., recycling business, filed notice of intention to make proposal to creditors — T Ltd.'s shareholder signed with B Inc.
promise to sell 100 per cent of capital — T Ltd.'s proposal offered to pay ordinary creditors 20 per cent dividend of proven
claims — T Ltd.'s competitor, E Inc., obtained assignments of claims from many of T Ltd.'s creditors in exchange for
sum of money — E Inc. later proposed to creditors to cancel assignments of claims and sign in E Inc.'s favour irrevocable
proxy to vote on proposal — T Ltd. amended proposal to creditors' benefit — At meeting of creditors, meeting's president
accepted vote of creditors represented by E Inc. which voted against proposal — T Ltd. and B Inc. brought motions to
appeal decision of meeting's president — Motions allowed on other grounds — Bankruptcy and Insolvency Act did not
contain anything preventing purchase of claim in order to vote at meeting of creditors — Assignment of claim consented by
creditor under Act has same effects as assignment of claim under civil law — Assignment includes claim's accessories and
can be set up against debtor and third parties — Only concerned creditors could challenge validity of agreed cancellation,
legality of consent or of agreements' unwanted effects on creditors' rights in bankruptcy — Since creditors remained silent,
no one could proceed in creditors' names without creditors' authorization — Nothing prevented parties from agreeing to
assign of claim and deciding later to cancel assignment — No evidence existed of wrongful acts or false representation
used to convince creditors to accept E Inc.'s offer — Majority of creditors understood substance and effects of agreements
with E Inc., i.e. loss of right to vote and loss of dividends — Agreements were valid.


Bankruptcy --- Proposal — Meeting of creditors to consider


T Ltd., recycling business, filed notice of intention to make proposal to creditors — T Ltd.'s shareholder signed with B Inc.
promise to sell 100 per cent of capital — T Ltd.'s proposal offered to pay ordinary creditors 20 per cent dividend of proven
claims — T Ltd.'s competitor, E Inc., obtained assignments of claims from many of T Ltd.'s creditors in exchange for sum
of money — E Inc. later proposed to creditors to cancel assignments of claims and sign in E Inc.'s favour irrevocable proxy
to vote on proposal — At meeting of creditors, meeting's president accepted vote of creditors represented by E Inc. which
voted against proposal — T Ltd. and B Inc. brought motions to appeal decision of meeting's president — Motions allowed
— Evidence established E Inc. had opportunity to buy T Ltd.'s assets, but had shown no interest in doing so — Purchase
of T Ltd.'s assets was nothing but pretext to hide E Inc.'s true intent to block competitor, B Inc., by making proposal fail,
thus granting bankruptcy trustee complete control of assets — E Inc.'s true intent and motivation were improper purpose
with respect to objectives of Bankruptcy and Insolvency Act — E Inc. was not creditor and interfered in matter to which
it was stranger in order to obstruct compromise scheme between proposing party and creditors as contemplated by Act —
Purpose of Act is not to help destroy business — Cancellation agreements were quashed, but votes of concerned creditors
were not counted with respect to approval of proposal and proposal was accepted.







Triage T.R.I.M. ltée, Re, 2003 CarswellQue 1273


2003 CarswellQue 1273, 43 C.B.R. (4th) 236, J.E. 2003-1361, REJB 2003-43148


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3


Table des précédents


Cases considered by Lemelin, J.C.S.:


De La Hooke, Re (1934), 15 C.B.R. 485, 1934 CarswellOnt 95 (Ont. S.C.) — considered


Hydrofoil Lake Jet Lines Inc., Re (2000), 2000 CarswellOnt 2564, 18 C.B.R. (4th) 212 (Ont. Bktcy.) — considered


Laserworks Computer Services Inc., Re (1997), 1997 CarswellNS 327, 48 C.B.R. (3d) 8, 164 N.S.R. (2d) 17, 491
A.P.R. 17 (N.S. S.C.) — followed


Rix, Re (1984), 53 C.B.R. (N.S.) 67, 57 B.C.L.R. 305, 1984 CarswellBC 573 (B.C. S.C.) — considered


Shepard, Re (1996), 40 C.B.R. (3d) 145, (sub nom. Shepard (Receivership), Re) 109 Man. R. (2d) 306, 1996
CarswellMan 187 (Man. Master) — considered


Statutes considered:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — considered


s. 43 — referred to


s. 51(3) — referred to


s. 108 — considered


s. 108(3) — considered


Code civil du Québec, L.Q. 1991, c. 64
art. 1638 — considered


s. 1641 — considered


Termes et locutions cités


Proposition concordataire


Une proposition concordataire est un marché, un contrat qui est offert aux créanciers par la proposante. Son premier
objectif et peut-être le seul, est de conclure un arrangement qui permettra à la proposante de poursuivre ses activités avec
l'assentiment des créanciers. Si, par leur vote, les créanciers acceptent l'arrangement proposé, la proposante reste encore le
seul maître de ses biens ou de ses actions, sous réserve cependant de respecter le contrat conclu. Si les créanciers refusent
la proposition, la proposante devient faillie à la date où elle a soumis sa proposition.
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1      Par leurs requêtes, qui sont au même effet, Triage T.R.I.M. Ltée (la proposante) et Benoît Girard Métal inc. (Benoît Girard),
une créancière, demandent au Tribunal d'annuler la décision de la présidente de l'assemblée des créanciers convoquée pour
voter sur une proposition concordataire et de déclarer la proposition acceptée par les créanciers.


LES FAITS PERTINENTS


2      La proposante, une entreprise spécialisée dans le recyclage des matières résiduelles, dépose, le 20 septembre 2002, un
avis d'intention de soumettre une proposition à ses créanciers.


3      Après deux prorogations de délai accordées par le Tribunal, la proposition est déposée le 17 décembre 2002.


4      Le 19 décembre 2002, le syndic désigné à la proposition convoque les créanciers à une assemblée prévue pour le 16 janvier
2003 pour voter sur la proposition.


5      Selon le rapport du syndic désigné, daté du 18 décembre 2002, la proposition offrait aux créanciers ordinaires le paiement
d'un dividende estimé à 20% des créances prouvées en règlement complet et final.


6      Ce rapport précisait aussi ce qui suit :


La proposition est rendue possible par la vente de la totalité des actions de la débitrice à une autre entreprise, laquelle vente
est conditionnelle à la conclusion d'une entente avec le principal créancier, Banque de Développement du Canada, et à
l'approbation de la présente proposition par les créanciers ordinaires.


7      La seule actionnaire de la proposante est Groupe Chalifour inc., un holding familial qui avait lancé Triage T.R.I.M. Ltée
en 1999 et depuis, y a investi des sommes importantes.


8      De fait, c'est la requérante Benoît Girard qui, le 20 novembre 2002, signe avec Groupe Chalifour inc. une promesse d'achat
et de vente de 100% du capital-actions des actions de la proposante ainsi qu'une convention de bail et de gestion intérimaire de
certains actifs et passifs. C'est précisément cette transaction qui rendait possible la proposition.


9      Cette convention était conditionnelle à ce que la Banque de Développement du Canada, la titulaire de la dette à long terme
garantie par hypothèque de premier rang sur tous les actifs de la proposante, y consente.


10      La convention était aussi conditionnelle à ce que la proposition soumise par la proposante soit approuvée par les créanciers
réunis en assemblée.


11      Entre le dépôt de la première proposition et le 16 janvier 2003, les intimés Les Entreprises Alfred Boivin inc. (Alfred
Boivin) et Gaétan Boivin, son président, ont entrepris des démarches intenses auprès des créanciers de la proposante dans le
but de participer à l'assemblée des créanciers. Puisque Alfred Boivin n'était pas créancière de la proposante, ses démarches
avaient pour but de lui procureur un statut suffisant pour voter sur la proposition. Ces démarches ont débouché sur la signature
de conventions avec un grand nombre de créanciers.


12      Dans un premier temps, Alfred Boivin se fait céder, par convention écrite, la créance de plusieurs créanciers chirographaires
moyennant le paiement d'une somme d'argent. La preuve révèle que 47 des 105 créanciers non garantis, identifiés au rapport
du syndic, ont cédé leur créance. Ces créances ont été achetées par Alfred Boivin pour des montants variant entre 20% et 100%
de leur valeur, la majorité des paiements se situant entre 20% et 50% de la valeur.


13      Les cessions de créance ne portent aucune date, mais les interrogatoires au préalable des créanciers cédants révèlent
qu'elles auraient été conclues avant la première assemblée prévue pour le 16 janvier 2003. La preuve révèle aussi qu'Alfred
Boivin a ainsi obtenu des cessions de créance d'une valeur totale de 41 000 environ pour le prix de 10 000 $.
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14      Après la signature des cessions de créance et l'émission des chèques en paiement aux créanciers cédants, mais avant
l'assemblée prévue pour le 16 janvier, Alfred Boivin propose aux créanciers d'annuler ces cessions de créance et de signer, en
faveur d'Alfred Boivin toujours, des procurations irrévocables pour voter sur la proposition de la proposante.


15      Tous les créanciers qui avaient cédé leur créance ont consenti à annuler cette cession et à donner une procuration
irrévocable, sauf deux.


16      Puisque la validité de la convention d'annulation de la cession de créance est contestée par les requérantes, il est utile d'en
reproduire le texte qui est identique dans chaque cas. La convention intervenue avec le créancier Briquetier Paysager Saguenay
Inc. fut choisie au hasard par le Tribunal.


ENTRE : BRIQUETIER PAYSAGER SAGUENAY INC.
 1234 BOUL ST-PAUL
 CHICOUTIMI, QC, G7J 3C5
  
 ci-après : partie de Seconde part
  
ET : Les Entreprises Alfred Boivin inc., personne morale légalement constituée ayant son siège social


au 2205, rue de la Fonderie, à Chicoutimi (Québec) G7H 5B1, représentée et agissant par M.
Gaétan Boivin, dûment autorisé aux fins des présentes, tel qu'il le déclare;


  
 ci-après : partie de Seconde part


ATTENDU QUE le BRIQUETIER PAYSAGER SAGUENAY INC. la partie de Première part a cédé sa créance contre
Triage T.R.I.M. ltée à la partie de Seconde part;


ATTENDU QUE l'objectif de la partie de Seconde part était plutôt d'obtenir le droit de vote de partie de Première part sur
la proposition formulée par Triage T.R.I.M. ltée à ses créanciers et non de devenir créancier;


EN CONSÉQUENCE, IL EST CONVENU DE CE QUI SUIT :


1. La cession de créance consentie est annulée sans remboursement des sommes versées par la partie de Seconde part;


2. Tout dividende à être éventuellement reçu sur la proposition par la partie de Première part sera remis à la partie
de Seconde part;


3. La partie de Première part consent à la partie de Seconde part une procuration irrévocable de vote sur ladite
proposition aux créanciers en la forme annexée à la présente.


SAGUENAY, le 14 janvier 2003


17      Le 14 janvier 2003, les procureurs de la proposante mettent Alfred Boivin et ses représentants en demeure de cesser de
répandre à son sujet des propos faux, mensongers, malhonnêtes et diffamants.


18      L'assemblée des créanciers convoquée pour le 16 janvier 2003 est tenue comme prévue mais elle fut de courte durée.


19      Le procès-verbal de cette assemblée, présidée par madame Sylvie Ouellet, nous révèle qu'après trois ajournements,
les créanciers ont demandé à la présidente de reporter l'assemblée au 31 janvier 2003. Le procès-verbal relate les événements
suivants :


Avant d'ajourner l'assemblée au 31 janvier 2003, Me Pierre Tremblay qui représente M. Gaétan Boivin, dépose en cours
d'assemblée des procurations signées par des témoins pour remplacer celles déposées avant l'ouverture de l'assemblée qui
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n'étaient pas signées par des témoins. Me Caroline Morin s'objecte à cette façon de faire. La présidente mentionne qu'elle
se réserve le droit de vérifier toutes les preuves de réclamations et procurations avant d'appeler le vote lors de la reprise
de l'assemblée le 31 janvier 2003.


20      Le 30 janvier 2003, la veille de la reprise de l'assemblée des créanciers, la proposante soumet une proposition amendée
dans laquelle elle offre de payer à chaque créancier ordinaire un dividende égal au montant le plus élevé de 1 000 $ ou 50%
de la réclamation prouvée. Ainsi, les créances de 1 000 $ ou moins seraient payées en totalité et les autres, à concurrence de
50% de leur valeur prouvée.


21      Les interrogatoires au préalable des représentants des créanciers révèlent qu'une majorité des créanciers se sont
désintéressés de la proposition amendée puisqu'ils estimaient avoir vendu leur créance à Alfred Boivin et que de toute façon,
une procuration irrévocable de vote avait été donnée à cette dernière, accompagnée d'une renonciation à recevoir tout dividende.


22      Lors de la reprise de l'assemblée le 31 janvier 2003, Alfred Boivin, par l'entremise de son président Gaétan Boivin,
détenait 55 procurations irrévocables pour voter sur la proposition.


23      Toujours présidée par madame Sylvie Ouellet, l'assemblée des créanciers s'est poursuivie comme prévu, le 31 janvier 2003.


24      Après avoir constaté le quorum, la présidente cède la parole au syndic qui présente son rapport et répond aux questions
des créanciers. Quelques extraits nous permettent d'avoir un aperçu des propos échangés entre les participants :


Me Tremblay demande au syndic comment se font les opérations présentement? Le syndic répond que les opérations sont
assumées par Benoît Girard Métal Inc., les contrats n'ont pas été transférés mais sont sous la responsabilité de Benoît
Girard Métal Inc. agissant pour Triage T.R.I.M. Les risques de gains et de pertes de ces opérations appartiennent à Benoît
Girard Métal Inc.


Michel Lajoie désire savoir si la démarche suivante est légale, à savoir que des votes soient achetés par Les Entreprises
Alfred Boivin Inc. pour influencer la proposition? Me Pierre Tremblay répond que le détenteur des procurations voudrait
soumettre une offre pour l'acquisition des actifs et des actions de la proposante.


Me Pierre Tremblay représentant Les Huiles du Royaume Inc. présente une résolution afin d'ajourner l'assemblée à une
date ultérieure dont vous trouverez copie jointe (annexe A). Me Caroline Morin s'objecte à ce que cette résolution de Les
Huiles du Royaume Inc. soit acceptée. Me Morin déclare que la proposante conteste toutes les preuves de réclamations dont
la procuration est détenue par Monsieur Gaétan Boivin ou Me Pierre Tremblay puisqu'à son avis ces créanciers n'ont plus
aucun intérêt. Me Pierre Simard représentant Benoît Girard Métal Inc. demande d'enquêter les preuves de réclamations
que représente Monsieur Gaétan Boivin. La présidente prend le vote et la résolution de Les Huiles du Royaume Inc. est
refusée par l'assemblée, considérant que la Banque de Développement du Canada s'y oppose.


Me Pierre Simard fait le commentaire suivant avant le vote : Une firme étrangère, à savoir Les Entreprises Alfred Boivin
Inc. ne peut s'imiscer dans le processus de proposition pour des motifs qui n'ont rien à voir avec la proposition concordataire.
Me Simard déclare son intention de contester les réclamations des 55 créanciers dont la procuration est détenue par
Monsieur Gaétan Boivin, et le vote en général.


25      La présidente rend ensuite la décision qui est attaquée par les requérantes, suivie de l'extrait du procès-verbal :


La présidente appelle le vote et informe l'assemblée qu'elle accepte le vote des créanciers représentés par Monsieur Gaétan
Boivin et que ces votes seront consignés comme contestés.


26      La présidente a rejeté les votes suivants :


-Artisan L.G.L. Enr. Motif : témoin
-Centre de Suspension des routiers Motif : signataire
-Location d'équipement AB Motif : signataire
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-Serrurier du Saguenay Inc. Motif : signataire
-Services F.T. Enr. Motif : témoin
-Soudures Gilbert Fortin Inc. Motif : témoin
-SPI Sécurité Inc. Motif : signataire


27      Le procès-verbal décrit ensuite le déroulement de l'assemblée :


Catégorie des créanciers ordinaires


En faveur : 29 créanciers (35.80 %) Montant : 201 646,92 $ (63.74 %)
Contre : 52 créanciers (64.20 %) Montant : 114 675,09 $ (36.26 %)


La Banque de Développement du Canada qui a une créance ordinaire de 243 102,00 $ s'abstient de voter


Note : les détails du vote des créanciers ordinaires apparaissent en annexe


Catégorie des créanciers garantis


La Banque de Développement du Canada vote contre la proposition pour préserver ses recours suivant les documents de
garantie mais déclare qu'elle respectera les ententes prises envers la débitrice.


RÉSULTATS DU VOTE :


La présidente annonce qu'étant donné les votes contestés, elle s'en remet au Tribunal pour valider ou invalider les votes;
le Tribunal annoncera si la proposition est acceptée ou rejetée par les créanciers.


LEVÉE DE L'ASSEMBLÉE :


L'ordre du jour étant épuisé, l'assemblée est levée.


LES PRÉTENTIONS DES PARTIES


28      À l'appui de leur prétention, les requérantes invoquent deux moyens.


29      Le premier repose sur la nature et la portée des conventions entre Alfred Boivin et les créanciers.


30      Les requérantes prétendent qu'ayant acquis les créances, Alfred Boivin en est toujours demeurée cessionnaire en dépit
de la convention d'annulation postérieure, qui n'a eu aucun effet juridique, vu sa teneur et les circonstances dans lesquelles le
consentement à ces annulations fut donné.


31      Si cette proposition juridique est retenue, aucune des preuves de réclamation produites par les créanciers cédants n'était
valide lors de l'enregistrement des votes, les créanciers ayant perdu cette qualité par l'oeuvre de la cession. Les votes enregistrés
sur la base de ces preuves de réclamation ne sont donc pas valides.


32      Le deuxième moyen est fondé sur le fait qu'en orchestrant ces démarches et en signant des ententes destinées à lui donner
un statut de créancier ayant droit de vote sur la proposition, Alfred Boivin poursuivait un objectif inapproprié. Puisque Alfred
Boivin n'était pas créancière de la proposante mais sa concurrente sur le plan commercial, l'objectif poursuivi était illégal,
contraire aux buts visés par la Loi sur la faillite et l'insolvabilité (L.F.I.) et préjudiciable à l'assemble des créanciers.


33      Les requérantes plaident de plus que cette illégalité, découlant de l'objectif inapproprié, existerait même si les procurations
irrévocables données par les créanciers sont jugées valides et devrait s'appliquer, pour le rendre invalide, au vote enregistré
par Nutrinor.
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34      Pour Alfred Boivin, le vote sur la proposition est inattaquable. La liberté contractuelle permettait aux créanciers de transiger
avec elle comme ils l'ont fait. L'annulation de la cession est valide et a eu pour effet de redonner leur statut aux créanciers.


35      Il n'y a eu aucune pression, malversation ou fausses représentations susceptibles d'entacher la démarche tout à fait légale
initiée par Alfred Boivin.


36      Quant au vote à l'assemblée, Alfred Boivin plaide que la présidente jouissait de tous les pouvoirs pour en décider en vertu
de l'article 51(3) de la L.F.I. et les requêtes en appel de sa décision sont irrecevables.


ANALYSE ET DÉCISION


37      Après avoir signifié son intention de le faire, la proposante Triage T.R.I.M. ltée soumet une proposition concordataire
à ses créanciers. Ces derniers devaient décider s'ils acceptaient cette proposition ou non. Dans l'affirmative, la décision devait
être soumise pour ratification au Tribunal.


38      Pendant toutes ces démarches et aussi longtemps que les créanciers n'avaient pas voté sur la proposition, la proposante
demeurait seule maître de ses biens, pouvant en disposer comme bon lui semblait : elle pouvait les vendre, les louer ou autrement
les aliéner et conclure toute entente relative à ses biens et ce, sans l'approbation du syndic désigné à la proposition ou même
les créanciers. Tant que la proposition n'avait pas été acceptée ou refusée par les créanciers, ces derniers n'avaient aucun droit
de regard sur les actions ou décisions de la proposante.


39      Une proposition concordataire est un marché, un contrat qui est offert aux créanciers par la proposante. Son premier
objectif et peut-être le seul, est de conclure un arrangement qui permettra à la proposante de poursuivre ses activités avec
l'assentiment des créanciers. Si, par leur vote, les créanciers acceptent l'arrangement proposé, la proposante reste encore le
seul maître de ses biens ou de ses actions, sous réserve cependant de respecter le contrat conclu. Si les créanciers refusent la
proposition, la proposante devient faillie à la date où elle a soumis sa proposition.


40      C'est à la lumière de ces notions que le Tribunal doit examiner maintenant les requêtes en appel de la décision de la
présidente d'assemblée Sylvie Ouellet.


41      Il est peut-être utile de rappeler que cette décision est celle prise à l'assemblée du 31 janvier 2003, d'accepter le vote des
créanciers représentés par monsieur Gaétan Boivin.


42      S'appuyant sur l'article 108, alinéa 3, de la L.F.I., les requérants demandent au Tribunal de casser la décision de la
présidente d'une assemblée de créanciers convoquée pour voter sur une proposition concordataire. L'article 108(3) intitulé «
cas douteux » dit ceci :


Lorsque le président doute que la preuve d'une réclamation doive être admise ou rejetée, il note la preuve comme contestée
et permet aux créanciers de voter, sous réserve d'invalidation du vote, au cas où la contestation serait maintenue.


43      Alfred Boivin et monsieur Gaétan Boivin plaident que la requête est irrecevable puisque l'article 108 L.F.I. ne trouve ici
aucune application. Ils sont d'avis que c'est l'article 51(3) qui s'applique et qui accorde à la présidente de l'assemblée tous les
pouvoirs pour décider des « questions posées ou des contestations soulevées à l'assemblée.


44      Cette prétention doit être écartée.


45      Il est exact que la présidente jouissait de tous les pouvoirs pour diriger l'assemblée, mais l'article 108 s'applique néanmoins


puisque la décision attaquée portait, notamment, sur la validité des preuves de réclamation et des votes qui s'y rattachent 1 .


Le premier moyen







Triage T.R.I.M. ltée, Re, 2003 CarswellQue 1273


2003 CarswellQue 1273, 43 C.B.R. (4th) 236, J.E. 2003-1361, REJB 2003-43148


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 9


46      Les requérantes plaident que malgré leur titre ou les buts réels ou apparents que produirait leur signature, les conventions
intervenues entre Alfred Boivin et les créanciers n'ont eu, en réalité, qu'un seul effet, celui de rendre Alfred Boivin seule
propriétaire des créances et seule habilitée à les prouver et à voter sur la proposition.


47      Les requérantes plaident que l'annulation des cessions de créance fut sans effet juridique pour deux raisons principales.


48      La première tient au fait qu'il n'y a pas eu de remise en état des parties comme le voudrait une annulation véritable pour
cause de vices de consentement, le prix payé pour les créances n'ayant pas été remboursé aux créanciers cédants.


49      L'autre découle du fait que même annulée, la cession de créance continue à produire ses effets : les créanciers sont, dans le
cadre de la proposition concordataire, dépossédés de leur créance, ne pouvant plus prendre le vote sur la proposition ou recevoir
le dividende promis. Pour les requérantes, cette situation équivaut à avoir acheté les votes, ce que la L.F.I. ne permet pas.


50      Le Tribunal est d'avis que le premier moyen des requérantes doit être rejeté et ce, pour plusieurs raisons.


51      Premièrement, nulle part la L.F.I. interdit-elle à une personne d'acheter une créance pour être en mesure de voter à
une assemblée de créanciers. D'ailleurs, les procureurs des requérantes qui plaidaient cette illégalité n'ont pas été en mesure
d'indiquer au Tribunal sur quelle disposition de la L.F.I. leur prétention reposait.


52      En vertu du droit civil, la cession de créance est un contrat reconnu qui a pour effet de placer le cessionnaire dans la
position du cédant puisque la cession comprend ces accessoires (1638 C.c.Q.) et que cette cession est opposable au débiteur et
aux tiers (1641 C.c.Q.). La cession de créance consentie par un créancier dans le cadre de la L.F.I. produit les mêmes effets.


53      Le deuxième motif pour lequel les prétentions des requérantes doivent être écartées est qu'en soulevant ce moyen, elles
plaident pour autrui. C'est aux créanciers concernés et à eux seuls qu'appartenait le droit de contester la validité de l'annulation
convenue, la légalité du consentement donné ou des effets indésirables que ces ententes pouvaient avoir sur leur droit à titre
de créanciers dans la faillite. Les créanciers concernés sont demeurés silencieux et personne ne devrait être admis à parler en
leur nom, sans leur autorisation.


54      Troisièmement, rien ne s'oppose à ce que les parties conviennent d'une cession de créance puis décident, pour quelques
motifs, d'annuler cette entente. Dans la perspective de la liberté contractuelle, ces tractations apparaissent inattaquables. Que
l'annulation ne soit que partielle, comme le prétendent les requérantes, permet évidemment de s'interroger sur ses effets
véritables. Dans l'espèce, l'annulation n'a pas été pure et simple puisque les parties n'ont pas été replacées dans leur état. Le
créancier a retrouvé sa créance et il a conservé le prix payé. En contrepartie, le créancier a consenti une procuration irrévocable
de son vote, sans droit de regard et a renoncé aux dividendes.


55      Les interrogatoires des créanciers concernés révèlent qu'effectivement, se sont les représentants d'Alfred Boivin qui les
ont sollicités pour qu'ils cèdent leur créance moyennant un prix proposé. Dans un deuxième temps, les représentants d'Alfred
Boivin ont suggéré d'annuler la cession et ont demandé une procuration irrévocable. Mais ces interrogatoires n'ont pas démontré
que des manoeuvres reprochables ou des fausses représentations avaient été utilisées pour convaincre les créanciers d'accepter
de signer les documents que leur proposaient les représentants d'Alfred Boivin. La plupart reconnaissaient que leur créance
n'était pas très élevée, que le prix offert par Alfred Boivin paraissait comparable à ce qu'offrait la première proposition et que
le paiement était certain et immédiat. La grande majorité semblaient réaliser la substance et les effets des ententes signées avec
Alfred Boivin : perte de droit de vote et renonciation aux dividendes.


56      Relativement à cette renonciation, une précision s'impose. Lorsque ces ententes furent conclues, le dividende offert par
la proposante représentait 20% de leur créance, la proposition n'ayant pas encore été amendée. Si les créanciers étaient devenus
insatisfaits de leur convention par suite de l'amendement de la proposition qui leur offrait davantage, s'était à eux de réagir.


57      Toutes ces tractations peuvent paraître bizarres ou intrigantes dans la perspective d'une proposition concordataire lorsque
vues par le prisme des objectifs de la L.F.I., ce sur quoi nous reviendrons en discutant le deuxième moyen. Mais en vertu des
principes de droit civil, les conventions sont valides et produisent leurs effets. Les créanciers, peu importe leur motivation,
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avaient le droit de céder puis de reprendre leur créance. Ne se plaignant pas eux-mêmes de l'effet de ces transactions, ils devraient
être à l'abris de l'intervention des tiers et ne pas voir leur entente contestée en leur nom.


58      Le Tribunal estime donc que le premier moyen des requérantes doit être rejeté.


Le second moyen


59      Il est admis qu'Alfred Boivin n'était pas créancière de la proposante à la date du dépôt de la proposition.


60      Il est aussi admis que dans leur rapport relatif à l'examen diagnostique de l'entreprise, le cabinet Raymond Chabot Grant
Thornton identifie Alfred Boivin comme étant un concurrent de la proposante.


61      Ces deux faits sont tenus pour prouvés aux fins des présentes.


62      En outre, Benoît Girard, à qui la proposante projetait de vendre ses actions dans le cadre de la proposition, est également,
sous certains aspects, une concurrente des deux autres.


63      Les requérantes plaident que les démarches mises en oeuvre par les représentants d'Alfred Boivin et les ententes conclues
étaient motivées par une intention contraire à l'esprit de la L.F.I. et des objectifs qu'elle est destinée à favoriser dans un contexte
de proposition concordataire.


64      En fait, les requérantes plaident le moyen de l'objectif inapproprié (improper purpose) pour soutenir que les votes
enregistrés par Alfred Boivin, qui sont le résultat de manoeuvres inacceptables, doivent être annulés.


65      Le moyen de l'objectif inapproprié a été développé surtout en regard des requêtes de mise en faillite introduites en vertu
de l'article 43 L.F.I. Les tribunaux ont souvent examiné les motifs pour agir d'un créancier qui réclamait la mise en faillite d'un
débiteur, d'un concurrent ou d'une personne ou entreprise gênante au plan commercial. Les auteurs Houlden et Morawetz en


disent ce qui suit 2  :


Section 43(7) permits the court to dismiss a petition if it concludes "that for other sufficient cause no order ought to be
made". Section 43(7) confers discretion; the exercise of that discretion must be founded on sound judicial reasoning based
on credible evidence and must be exercised judicially according to common sense and justice and in a manner which does
not occasion a miscarriage of justice.


A petition must not be filed for the purpose of obtaining some improper collateral advantage, such as putting a competitor
out of business, and if it is, it will be dismissed under s. 43(7).


66      Les auteurs réfèrent à certaines décisions dont les extraits suivants, retenus par le Tribunal, résument ainsi la position
des tribunaux :


67      Dans l'arrêt De La Hooke, Re 3  :


I am of opinion that the petitioner, Ivy Scott, acting on behalf of Ever-ready Cleaners Ltd., obtained an assignment of this
judgment for the sole purpose of filing a petition in bankruptcy against the debtor and of eventually removing a business
competitor who was using a similar trade name. I am also of the opinion that the petition was not filed with a view to an
equal distribution of the assets of the debtor among his creditors. After a careful perusal of many of the leading cases, and
following the principles of law laid down in the cases I have cited, I find that the petition should be dismissed.


There will, therefore, be an order dismissing the petition, with costs.


68      Dans l'arrêt Shepard, Re 4  :
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I am satisfied that the reasons outlined by this court on September 28, 1995 should again be applied to the case at bar.
The dominant purpose of this litigation is not to accomplish the aims and purposes of the Bankruptcy and Insolvency Act,
but rather to obtain a very important business advantage. It is not appropriate or indeed, correct in law, to have the courts
facilitate such an objective when the objective is very clearly the main purpose of the application.


The application for a receiving order is dismissed. Each party shall bear their own costs.


69      Dans l'arrêt Hydrofoil Lake Jet Lines Inc., Re 5  :


Section 43(7) of the Bankruptcy and Insolvency Act R.S.C. (1985) C.13.-3 as amended ("BIA") provides where the Court
is satisfied that "for other sufficient cause no order ought to be made," it shall dismiss the petition. The case law is clear
that the bankruptcy courts and bankruptcy proceedings should not be used for the purpose of obtaining some collateral
advantage or to settle a dispute between shareholders and to purchase a debt for the purpose of bringing a petitioning in
bankruptcy against the debtor is an improper collateral purpose.


In my view the evidence in this trial is overwhelming. The petitions were brought for collateral purpose and not for the
purpose of obtaining a distribution of the property of the respondents among their creditors and not for an appropriate
bankruptcy related investigation. Now while there is no purchase of a debt, certainly it appears that the collateral advantage
here was to eliminate the debtor, and particularly the debtor with the shareholders that it had not worked out with the
Tischenko interests and I Mr. Makarchuk. To remove in effect Mr. Makarchuk from the scene is a collateral purpose which
is improper and, for the reason alone, I dismiss the petition. That is, of course, without prejudice to any of the creditors
bringing a proper bankruptcy petition against the debtor.


70      Les procureurs des deux requérantes ont référé le Tribunal à un jugement qui semble être le seul à avoir mis en pratique


le moyen de l'objectif inapproprié à une situation de vote des créanciers sur une proposition 6 .


71      Les faits de cette affaire jugée en Nouvelle-Écosse ressemblent beaucoup à ceux présents ici.


72      Un concurrent de la proposante, qui n'était pas créancier, achète les créances de dix-huit créanciers et réussit à défaire
la proposition, qui est rejetée en dépit des protestations de la proposante.


73      La Cour d'appel de la Nouvelle-Écosse, après avoir disposé des autres moyens des parties, qui ne sont pas pertinents ici,
a considéré la question du « improper purpose ». La Cour d'appel s'est posé deux questions :


[right arrow] Quelle est la preuve du but visé par le créancier intervenant?


[right arrow] La question du but visé est-elle pertinente au débat?


74      Quant à la première question, la Cour d'appel a confirmé l'avis du registraire que l'intention du concurrent était de causer
la faillite de la proposante dans le but d'éliminer un concurrent.


75      Sur la deuxième question, la Cour d'appel a effectué un rapprochement entre les procédures pour obtenir une ordonnance
de séquestre et celle relative au vote sur une proposition. Voici ce qu'elle écrit :


43 The short answer to the question raised by this ground of appeal is that motive or purpose is relevant to a court authorized
to remedy substantial injustice.


44 The appellant takes the narrow position that proposals are outside the discretionary supervisory jurisdiction of the court
because they are not specifically included in s. 43(7) or some equivalent provision. this submission cannot be sustained.


45 There is a similarity between a creditor's petition for a receiving order under s. 43 and refusal of a proposal. In either case
it is something done by a creditor or creditors that places the debtor in bankruptcy, likely against its will. But a proposal
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is also similar to an assignment: the debtor has itself resorted to protection under the BIA and its proposal will be deemed
to be an assignment unless it succeeds in persuading its creditors to accept it in their own best interests.


76      Le Tribunal estime que les conclusions de droit de la Cour d'appel de la Nouvelle-Écosse sont applicables ici.


77      Alfred Boivin affirme qu'en défaisant la proposition, elle voulait se ménager la chance de soumettre une offre pour se porter
acquéreur des actifs de la proposante. Pourtant, au début de l'automne 2002, la proposante avait rencontré les représentants
d'Alfred Boivin dans le but d'explorer les possibilités de conclure une entente avec cette entreprise. Cette tentative n'a pas eu
de succès, les représentants d'Alfred Boivin se montrant peu intéressés à l'affaire.


78      Alfred Boivin a donc eu sa chance, avant même Benoît Girard. L'objectif d'acheter les actifs apparaît donc comme
un prétexte qui masque la véritable intention d'Alfred Boivin qui est de contrer les efforts de Benoît Girard de se donner une
position commerciale enviable en achetant les actions de la proposante. Il apparaît évident que la véritable intention d'Alfred
Boivin n'est pas d'acheter les actifs mais bien de bloquer la transaction entre la proposante et Benoît Girard.


79      Nous sommes ici à l'étape de la proposition concordataire où il n'est pas question d'acheter les actifs de la proposante
puisqu'ils ne sont pas à vendre, les actions de la proposante ayant déjà été promises à Benoît Girard. La seule façon pour Alfred
Boivin de se ménager une chance d'acheter les actifs de la proposante, si telle est son intention, était de faire en sorte que la
proposition soit refusée. La proposante étant faillie, la transaction avec Benoît Girard tombe et le syndic à la faillite prend le
contrôle complet des actifs.


80      Alfred Boivin savait bien que la faillite de la proposante, étant une concurrente en affaires, était une façon commode
de nuire à deux concurrentes et surtout de tuer dans l'oeuf la transaction inquiétante que la proposante avait négociée avec
Benoît Girard. C'est elle, la concurrente menaçante, à qui il fallait bloquer la voie, la proposante n'étant qu'un petit joueur dans
l'industrie comme l'a révélé la preuve. La façon d'y arriver était de battre la proposition qui dépendait de l'achat des actions
de la proposante par Benoît Girard.


81      De ce qui précède, le Tribunal conclut que l'intention et la motivation d'Alfred Boivin constituait un objectif inapproprié
eu égard aux buts visés par la L.F.I. N'étant pas créancière, Alfred Boivin est intervenue dans un dossier qui lui était étranger
dans le seul but d'entraver le régime de compromission entre une proposante et ses créanciers, comme la loi l'envisage.


82      L'action d'Alfred Boivin, bien orchestrée et menée de mains de maître par un colosse de l'industrie dans la région, a été
efficace. La proposante était vulnérable, acculée à la faillite qu'elle était. Les créanciers étaient des proies faciles, désenchantés
ou déçus qu'ils étaient des promesses non tenues de leur proposante en difficulté. En somme, Alfred Boivin est intervenue au
bon moment mais de la mauvaise façon. Elle était étrangère à cette relation proposante-créanciers et aurait été bien avisée de
le demeurer.


83      Voici comment la Cour d'appel de la Nouvelle-Écosse s'exprime dans l'arrêt LaserWorks 7  quant aux manoeuvres
inappropriées :


65 It is undeniable that the appellant caused injury to the debtor not negligently but deliberately. The debtor made its
proposal to avoid bankruptcy; bankruptcy therefore must have been seen by Laserworks as a more injurious alternative
than acceptance of the proposal by the creditors. Laserworks had the heavy burden of persuading its creditors that their
best interests lay in approving the proposal; it did not have the impossible burden of dissuading a financially stronger
competitor bent on using the provisions of the BIA to destroy it as a competitor. The appellant derailed the proposal
procedure to force the debtor into bankruptcy. Using bankruptcy to cause injury, thereby eliminating the debtor as an entity
capable of competing in the marketplace, is abusive of the purpose of the BIA. It does not qualify as "the orderly and fair
distribution of (its) property." Annihilation of an individual business or a company may be an unfortunate consequence
of a bankruptcy, an unavoidable side-effect, but it is not the purpose of the BIA. Use of the Act to accomplish such an
objective is in my view so abusive of the purpose of the legislation as to engage the supervisory jurisdiction of the courts
under s. 187(9). It is a substantial injustice to be remedied.
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84      Le Tribunal conclut dans le même sens. À cause de l'action d'Alfred Boivin, la proposante n'a pas eu l'occasion
de convaincre ses créanciers que sa proposition, de surcroît amendée, était intéressante pour eux. Le processus statutaire,
démocratique, axé sur la compromission et la chance offerte à un commerçant malchanceux ou inhabile de continuer en affaires,
tel qu'envisagé par la L.F.I., a été, ici, entravé par l'action habile mais illégale d'Alfred Boivin.


85      Le Tribunal conclut que les requêtes en appel doivent être accueillies aux fins d'invalider les votes par procuration


enregistrée par M e  Pierre Tremblay et/ou monsieur Gaétan Boivin.


86      Les conventions d'annulation des cessions de créance ayant été reconnues valides, les créanciers ont retrouvé leur
créance. Leurs preuves de réclamations ne seront donc pas invalidées comme le demandent les requérantes. Les votes qui s'y
rattacheraient normalement ne seront cependant pas computés. En effet, puisque cette convention accordait un droit de vote à
Gaétan Boivin et/ou Alfred Boivin, vote qui fut enregistré mais que le Tribunal invalide par le présent jugement, ce droit de
vote ne retournera pas aux créanciers dans le cadre de l'approbation de la proposition. Ces votes ne seront donc pas computés
relativement à l'approbation de la proposition.


Le cas de Nutrinor


87      La créance de Nutrinor était de 40 191,86 $ et monsieur Armand Chalifour, président du Groupe Chalifour, en était caution.


88      Initialement, le 20 décembre 2002, Nutrinor a voté en faveur de la proposition, même avant qu'elle ne soit amendée. Plus
tard, le 9 janvier 2003, Nutrinor change d'idée et décide de voter contre.


89      Cette décision était motivée surtout par le fait que dans des procédures engagées pour recouvrer le cautionnement d'Armand
Chalifour, ce dernier contestait la validité de son engagement. Assuré de 20% de sa créance mais incertain de la validité du
cautionnement, Nutrinor affirme avoir décidé de voter contre la proposition.


90      Vu l'importance de la créance de Nutrinor, les représentants de la proposante s'inquiétaient de ce volte-face. Ils ont sollicité
l'aide de monsieur Réjean Gilbert pour convaincre Nutrinor de revenir sur sa décision. Monsieur Gilbert est le président du
Groupe Gilbert, dont Benoît Girard Métal inc. est une filiale et son groupe était évidemment intéressé à la transaction projetée.


91      Le 30 janvier 2003, monsieur Gilbert parle à Alain Fortin, le directeur de crédit chez Nutrinor, pour le convaincre de
voter en faveur de la proposition amendée. Il a même offert de se porter caution de la proposante pour le montant total de la
créance de Nutrinor. Monsieur Fortin demande un délai de quelques heures pour consulter les dirigeants de l'entreprise. Le
lendemain, 31 janvier 2003, jour de l'assemblée, monsieur Fortin confirme à monsieur Gilbert que Nutrinor ne changeait pas
d'idée et voterait contre la proposition amendée.


92      Il est en preuve que Nutrinor et Alfred Boivin entretenait une étroite relation d'affaires et que le motifs pour agir de
Nutrinor était de protéger les intérêts commerciaux d'Alfred Boivin.


93      Dans ce contexte, le Tribunal estime que la position intransigeante de Nutrinor, alors qu'un tiers solvable lui garantissait le
paiement complet de sa créance, est déraisonnable et incompatible avec les objectifs d'une proposition concordataire au même
titre que les actions d'Alfred Boivin. Le Tribunal estime que le vote de Nutrinor doit également être annulé parce que motivé
par un objectif inapproprié, soit celui d'empêcher le regroupement projeté de la proposante et de Benoît Girard.


POUR CES MOTIFS, LE TRIBUNAL :


95      ACCUEILLE la requête en appel de la décision de la présidente d'assemblée;


96      ANNULE la décision rendue par la présidente de l'assemblée tenue le 31 janvier 2003, à l'effet de recevoir les preuves de
réclamation des créanciers ayant cédé leur créance à Les Entreprises Alfred Boivin inc. et d'accepter les procurations y relatives.
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97      DÉCLARE que les votes qui se rattachent aux preuves de réclamations des créanciers apparaissant à la liste R-9 ne sont
pas enregistrés ou comptés pour le vote relatif à la proposition amendée.


98      INVALIDE les procurations des créanciers représentés par M e  Pierre Tremblay et/ou monsieur Gaétan Boivin;


99      REFUSE à Les Entreprises Alfred Boivin inc. et Gaétan Boivin le droit de voter sur les termes de la proposition amendée;


100      ANNULE le vote enregistré par le créancier Nutrinor relatif à la proposition amendée;


101      DÉCLARE la proposition amendée acceptée en nombre et en valeur;


102      HOMOLOGUE la proposition amendée;


103      Avec dépens contre la masse.
Requêtes accueillies.
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CP Rail denies responsibility in Lac-Mégantic tragedy
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Canadian Pacific Railway Ltd. says it bears no responsibility for the Lac-Mégantic oil train explosion, and will not pay into a fund that compensates families of the victims of the 2013 disaster.


CP will go before a Quebec Superior Court judge on Monday in Sherbrooke and argue it played no role in the fiery derailment of a Montreal, Maine and Atlantic Railway train that killed 47 people. CP will also argue the
court has no jurisdiction over the proposed settlement, which is set to be approved by the judge overseeing MM&A’s insolvency proceeding.


BNN Video Jun. 09 2015, 2:36 PM EDT


Video: CP Rail fights Lac-Mégantic lawsuit


“While some parties would like to tie us to this terrible event, CP is not among those responsible for the incident as the train was not operated by CP employees or travelling on CP tracks, nor were our locomotives, rail
cars or product involved in the derailment,” said Martin Cej, a CP spokesman. “We did not have custody or control of the train.”


The Calgary-based railway is the lone holdout on a list of 25 parties that have contributed a total of $431-million into a compensation fund for relatives of the 48 dead, including a firefighter who killed himself in the
wake of the explosion that levelled much of the Quebec town.


CP hauled the oil train from the Bakken area in North Dakota to Montreal, where MM&A took control. The operator of the MM&A train, who is facing charges of criminal negligence causing death, allegedly left the
train unattended before it rolled down a hill and into the town, where it derailed and blew up.


CP’s chief executive officer has been an outspoken critic of the tougher rules on oil shipping that followed the Lac-Mégantic tragedy.


In an interview with The Globe and Mail in October, Hunter Harrison said railway regulators “overreacted.” He recently cast the railway as a reluctant shipper of oil, which has been a source of fast-growing revenue for
the rail industry. The company’s board sought a legal opinion on its right to refuse to haul some dangerous goods, but determined the common carrier obligations leave it no choice.


“Lac-Mégantic happened, in my view, because of one person’s behaviour, if I read the file right,” he said in the interview. “An individual did not set the brakes. And I think that we have overreacted and looked at a
thousand different things about what we want to do with [regulations]. And you’re not going to write [regulations] that are going to stop behaviour.”


Oil broker World Fuel Services Corp., which sold the crude to Irving Oil Ltd.’s New Brunswick refinery, on Monday gave the fund a big boost by agreeing to pay $135-million. The negotiated payments give contributors
a release from any current or future lawsuits or liabilities stemming from the tragedy.


As the oil’s owner, World Fuel is considered to have played a significant role in the explosions. CP, said one source who asked not to be named, is seen in a similar light.


Other companies that have paid include Irving Oil, ConocoPhillips Co. and makers of tank cars.


“You can never compensate the folks of Lac-Mégantic in any way shape or form for what they’ve had to live through. But you’re trying to get them funds to move forward and get on with their lives in a timely manner,”
said Andrew Adessky, of Montreal-based Richter Consulting, the court-appointed monitor for MM&A.


MM&A declared bankruptcy shortly after the disaster, and the settlement fund is being administered under the Companies’ Creditors Arrangement Act (CCAA).


Contributions to the fund are generally kept private, but Irving Oil issued a press release in March announcing its $75-million payment. “We fully support the establishment of the fund as an industry-wide response to
the tragedy, which will provide substantial payments without further lengthy legal proceedings,” the Saint John-based company said.


Railways are under what’s known as a common carrier obligation, which means they have to haul whatever goods their customers require, and do not choose the route. Mr. Cej said CP had no choice but to carry the oil
to Montreal, and it did not choose MM&A as the company to which it handed over control.


“CP firmly believes the victims of this terrible incident should be compensated. But we also believe that compensation must come from those responsible for the derailment, and this compensation fund should not be
used to free those parties responsible for the derailment from future liability and legal action,” Mr. Cej said.


CP will argue on Monday the proceedings should not be taking place under the the auspices of the CCAA. If it succeeds, the entire compensation plan could be delayed or scrapped, and victims could be forced to file
class-action lawsuits to win any compensation, a process that could take several years.


The fund was established as an alternative to various lawsuits. If CP’s motions are rejected on Monday, a judge on Wednesday is expected to approve the plan and the process then moves to the United States. If all goes
well, Mr. Adessky said victims should begin to see some of the money by October or November.


More Related to this Story


Gaps in the system: Is rail safety on the right track?


CP Rail CEO says terrorists a greater threat than derailments


Canadian Pacific wants to limit shipments of dangerous goods


Topics:


Lac-Mégantic, Quebec
CP Rail
Transportation
Energy
Canadian Pacific Railway Ltd.
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IN THE MATTER OF REFERENCE CONCERN- 1934


ING THE CONSTITUTIONAL VALIDITY OF THE
COMPANIES CREDITORS ARRANGEMENT ACT


Constitutional lawThe Companies Creditors Arrangement Act 1933 23-


24 Geo 36 Dom.Con.stitutional validity Bankruptcy and


Insolvency B.N.A Act 91 21


The Companies Creditors Arrangement Act 1933 23-24 Geo 36 is


intra vires of the Parliament of Canada The matters dealt with


come within the domain of bankruptcy and insolvency within the


inteodment of 9121 the B.N.A Act


PnESENP-DUff C.J and Rinfret Lamont Cannon crocket and


Hughes JJ


85o444


19
34


 C
an


LI
I 7


2 
(S


C
C


)



Andrea!!!

Text Box

Page 661
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1934 The Act discussed with .regard to its aim its features its comparison with


existing bankruptcy or insolvency legislation and the history of bank-
REFERENCE


re
ruptcy and insolvency law


COMPANIES
CREDITORS REFERENCE to the Supreme Court of Canada for


ARE- hearing and consideration pursuant to the authority of


55 of the Supreme Court Act R.S.C 1927 35 of the


following question


Is The Companies Creditors Arrangement Act 1933


23-24 Geo chapter 36 ultra vires of the Parliament


of Canada either in whole or in part and if so in what


particular or particulars or to what extent


BeaulieuK.C and Varcoe K.C for the At


torney-General for Canada


Lanctôt K.C and St Laurent K.C for the Attor


ney-General for Quebec


Humphries K.C for the Attorney-General for


Ontario


The judgment of Duff C.J and Rinfret Crocket and


Hughes JJ was delivered by


DUFF C.J.The history of the law seems to show clearly


enough that legislation in respect of compositions and


arrangements is natural and ordinary component of


system of bankruptcy and insolvency law


Under the Bankruptcy Act as it now exists proposals


for compositions and arrangements cannot be dealt with


before receiving order or assignment has been made


This however was not always the case Under the Bank


ruptcy Act of 1919 proposal for composition or arrange


ment could be made prior to an assignment or receiving


order


The Winding-up Act contains brief provisions in sec


tions 65 and 66 which in substance differ very little in


deed from the legislation now before us although this no


doubt is subject to the important qualification that the


provisions of the Winding-up Act apply only in the case


of company which is in course of being wound up Sim


ilar provisions affecting the subject matter of this legisla


tion are to be found in Canadian legislation before and


after Confederation
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The powers conferred upon the court under the Corn- 1934


panies Creditors Arrangement Act 1933 come into opera- REFERENCE


tion when compromise or arrangement is proposed be-
CoMFANs


tween company which is bankrupt or insolvent or CREDITORS


ARRANGE-
which has committed an act of bankruptcy within the


MENT


meaning of the Bankruptcy Act or which is deemed in- ACL


solvent within the meaning of the Winding-up Act and Duff CJ
its unsecured creditors or any class of them The im


portant difference as already observed between the pro
visions of the Companies Creditors Arrangement Act and


those of the Bankruptcy Act itself in relation to com


promises and arrangements is that the powers of the first


named Act may be exercised notwithstanding the fact that


no proceedings have been taken under the Bankruptcy


Act or the Winding-up Act The Act however creates


powers which can be exercised in case and only in case of


insolvency


Furthermore the aim of the Act is to deal with the


existing condition of insolvency in itself to enable arrange


ments to be made in view of the insolvent condition of


the company under judicial authority which otherwise


might not be valid prior to the initiation of proceedings


in bankruptcy Ex facie it would appear that such


scheme in principle does not radically depart from the


normal character of bankruptcy legislation As Lord Cave


impliedly states in Royal Bank of Canada Larue


the exclusive legislative authority to deal with all mat
ters within the domain of bankruptcy and insolvency is


vested in Parliament


Matters normally constituting part of bankruptcy


scheme but not in their essence matters of bankruptcy and


insolvency may of course from another point of view and


in another aspect be dealt with by provincial legislature


but when treated as matters pertaining to bankruptcy
and insolvency they clearly fall within the legislative


authority of the Dominion


The argument mainly pressed upon us in opposition


to the validity of the legislation was that


It does not endeavour to treat equally all contracts of debts between


the debtor and hs creditors but allows the interest of same of them to


be sacrificed in the interest of the company and of other classes of


creditors


A.C 187
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1934 We think an adequate answer to this objection is put for


RataIaNca ward in the argument on behalf of the Attorney-General


COMPANmS
for the Dominion Apart altogether from the judicial


CREDITORS control over the proceedings there is the circumstance that


the legislation applies to insolvent companies only and
Acr consequently that it is within the power of any creditor


to apply for winding-up order or receiving order It


seems difficult therefore to suppose that the purpose of


the legislation is to give sanction to arrangements in the


exclusive interests of single creditor or of single class


of creditors and having no relation to the benefit of the


creditors as whole The ultimate purpose would appear


to be to enable the court to sanction compromise which


although binding upon class of creditors only would be


beneficial to the general body of creditors as well as to


the shareholders We think it is not unimportant to note


the circumstance to which our attention was called by


counsel for the Attorney-General for the Dominion that


the court may order shareholders- to be summoned although


they are not authorized to vote


The judgment of Lamont and Cannon JJ was delivered


by


CANNON J.This is reference by the Governor Gen


eral in Council submitting for hearing and consideration


of this Court the following question


Is The Companies Creditors Arrangement Act 1933 23-24 Geo


chapter 36 ultra vires of the Parliament of Canada either in whole or in


part and if so in what particular or particulars or to whet extent


This Act is designed to apply to insolvent or bankrupt


companies and it is contended on behalf of the Dominion


that Parliament could pass this legislation under section


91 par 21 which gives it paramount jurisdiction to make


laws concerning bankruptcy and insolvency The prov


inces represent that in enacting it Parliament disregarded


their exclusive jurisdiction under section 92 par 13 in


relation to property and civil rights in the province


The whole argument before us was finally directed to


one point Are the proceedings contemplated by the Act


in pith and substance bankruptcy or insolvency enact


ments within the fair and ordinary meaning of these words


One of the features which distinguishes this Act from the


Bankruptcy Act now in force is that under the latter
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composition or arrangement cannot be proceeded with 1934


before receiving order or assignment has been made REFERENCB


Another difference is that under the Bankruptcy Act the
COMPANIES


secured creditor is dealt with on the footing that he may CREDIToRs


realize his security or value or surrender the same it is ARAGE


only in respect of what he claims apart from the security ACT


that he is affected by the composition or arrangement It


was pointed out also that similar provisions giving binding


effect to this approval by certain majority of creditors


are found in our legislation before and after Confederation


The Insolvent Act of 1864 27-28 Vict ch 17 sec


The Insolvent Act of 1869 Canada 32-33 Vict ch 16


sees 94 et seq
The Insolvent Act of 1875 Canada 38 Vict 16 sees


54 et seq


As far as Lower Canada is concerned it may be of inter


est to note that chapter 87 of the Consolidated Statutes


of Lower Canada 1859 allowed the issue of capias if the


debtor had refused to compromise or arrange with his


creditors or to make cession de biens and provides that


the debtor may be discharged if when the affidavit for


capias was made he had not refused to compromise or


arrange with his creditors


Moreover find that before and since Confederation


arrangements with the creditors have always been of the


very essence of any system of bankruptcy or insolvency


legislation Civil rights and the sanctity of contracts are


certainly affected by clause under which minority of


creditors would be bound by the vote of majority in


number representing three-fourths in value of creditors


present and voting either in person or by proxy if the


agreement or compromise to which they agreed be sanc


tioned by the court find that this feature existed long


before Confederation and was at that time generally


accepted


Pardessus Droit Commercial vol Ød 1843 92 no


1232 says


1232 Les crØanciers dun failli ont presque touj ours dntØrŒt faire


avec lui un arrangement quelconque plutôt que dØprouver les lenteurs et


las embarrass dune union qui finit souvent par consumer la fortune du


clØbiteur Mais comme rarement tous sont daccord et qui1 est naturel


de presumer quun grand nombre prendra lee arrangements las plus con
venables lintØrŒt commun on cru devoir faire ceder la volontØ de Ia
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1934 minoritØ celle de Ia majoritØ les crØanciers presents ont donc ØtØ


admis decider pour lea absents
EFEREICE


Cette minoritØ ces absents doivent au moms avoir lassuranee que


CoMpANs de müres rØflexions ont dirigC ceux dont le voeu doit devenir une loi pour


CREDITORS eux Tel eat lobjet des rŁgies prescrites pour Ia validitØ du concordat


ARRAIGE- Under number 1236 classes or categories having differ


Aci ent interests are already recognized by this author and he


CannonJ adds No 1237
Le concordat eat valablement consenti par Ia majoritØ des crØanciers


presents pourvu que les sommes dues aux personnes qui forment cette


majoritØ Øgalent lea trois quarts de Ia totalitØ des erØances vØrifiØes et


affirmØes ou admises par provision dues des erØanciers ayant droit de


prendre part Ia dØlibØration du concordat


Therefore the very clause objected to in our Act of 1933


seems to be copied from the law of bankruptcy as it existed


in France in 1843 when this work was published


Under our system and the English Bankruptcy Act of


1914 bankruptcy legislation deals with the proceedings


necessary for the distribution under judicial authority of


the property of an insolvent person among his creditors


It assumes the commission of an act of bankruptcy


followed by petition to the court for receiving order


for the protection of the estate The property of the


debtor then vests in an official receiver The debtor must


submit statement of affairs to the official receiver who


calls meeting of the creditors The debtor is examined


and if no composition or scheme of arrangement is


approved he is adjudged bankrupt and his property be


comes divisible among his creditors and vests in trustee


Therefore if the proceedings under this new Act of 1933


are not strictly speaking bankruptcy proceedings be


cause they had not for object the sale and division of the


assets of the debtor they may however be considered as


insolvency proceedings with the object of preventing


declaration of bankruptcy and the sale of these assets if


the creditors directly interested for the time being reach


the conclusion that an opportune arrangement to avoid


such sale would better protect their interest as whole or


in part Provisions for the settlement of the liabilities of


the insolvent are an essential element of any insolvency


legislation and were incorporated in our Insolveht Act of


1864 and such deed of composition and discharge could


be validly made either before pending or after proceed


ings upon an assignment or for the compulsory liquida
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tion of the estate of the insolvent What was considered 1934


as being within the scope of the word insolvency when REFERENCE


it was used in section 01 of the B.N.A Act is to be found
COMPANIES


in the preamble of the 1864 Insolvency Act which reads CREDITORS


Whereas it is expedient that provision be made for the settlement of
ARRANGE-


the estates of insolvent debtors for living effect to arrangements between ACT


them and their creditors and for the punishment of fraud.


See also Gushing Dupuy Royal Bank of Canada CannonJ


Lame
therefore reach the conclusion that arrangements as


provided for by this Act are and have been before and


since Confederation an essential component part of any


system devised to protect the creditors of insolvents and


at the same time help the honest debtor to rehabilitate


himself and obtain discharge


would therefore answer the question submitted to us


in the negative


The question submitted is answered in the negative


Solicitor for the Attorney-General of Canada Stuart


Edwards


Solicitor for the Attorney-General of Quebec Charles


Lanctôt


Solicitor for the Attorney-General of Ontario Hum
phries
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, RSC 1985, c C-36, AS
AMENDED;


AND IN THE MATTER OF POSEIDON CONCEPTS
CORP., POSEIDON CONCEPTS LTD., POSEIDON
CONCEPTS LIMITED PARTNERSHIP, AND
POSEIDON CONCEPTS INC.


MEDIATION ORDER


Kenneth T. Lenz
Bennett Jones LLP
4500, 855 — 2nd Street SW
Calgary, Alberta T2P 4K7
Ph. (403) 298-3317 Fx. (403) 265-7219
File No.: 11866.66


October 11, 2013


The Honourable Justice Strekaf


UPON the application of PricewaterhouseCoopers Inc. (the "Monitor') as court appointed


monitor of Poseidon Concepts Corp., Poseidon Concepts Ltd., Poseidon Concepts Limited Partnership,


and Poseidon Concepts Inc. (collectively, "Poseidon");


AND UPON having read the 17th Monitor's Report, dated October 10, 2013, and the pleadings


and proceedings filed in these CCAA proceedings;


AND UPON noting the Order dated September 27, 2013, which, among other things, enhanced


the Monitor's powers to permit the Monitor to prosecute and pursue claims on behalf of Poseidon;


AND UPON noting the consent of the secured lenders of Poseidon, namely The Toronto-


Dominion Bank, as agent for itself and HSBC Bank Canada, The Bank of Nova Scotia, and National Bank


of Canada (the "Lending Syndicate"), the consent of Franz Auer, Joanna Goldsmith and Marian Lewis,
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being the representative plaintiffs (the "Class Action Plaintiffs") in the Actions commenced against


Poseidon, Scott Dawson, Lyle Michaluk, Matt MacKenzie and Harley Winger (collectively, the "Poseidon


Defendants"), respectively, in the Court of Queen's Bench of Alberta, Action No. 1301-00935, in the


Superior Court of Ontario, Action No CV-12-46873600CP, and in the Superior Court of Quebec, Action


No. 500-06-000633-129 (collectively, the "Class Actions"), the consent of the Poseidon Defendants and


the consent of the Monitor, and the consent of the Plaintiff (the "U.S. Plaintiff") in the action commenced


and pending in the United States District Court for the Southern District of New York styled IN RE


POSEIDON CONCEPTS SECURITIES LITIGATION, having Court File Number 12-cv-1213 (DLC) (the


"U.S. Action");


IT IS HEREBY ORDERED THAT:


THE MEDIATION PARTIES


1. Subject to any further Order of this Court, the Class Action Plaintiffs, the Lending Syndicate, the


Monitor, the Poseidon Defendants and any other Eligible Person (defined herein) (collectively, the


"Parties," each being a "Party," to the Mediation) shall participate in a mediation (the


"Mediation") to address any claims, rights, obligations, or disputes resulting from, relating to, or


with respect to the preparation, review, audit and restatement of Poseidon's financial statements


and any other related matters (the "Restatement").


2. Any other person or entity that may have, or may be subject to, any claims, rights, obligations, or


disputes resulting from, relating to, or with respect to the Restatement (an "Eligible Person") may


also participate in the Mediation upon:


(a) the acceptance and delivery of a Mediation Notice in accordance with, paragraphs 10 to


14 of this Order;


(b) further Order of this Court; or


(c) the consent of the Class Action Plaintiffs, the Lending Syndicate, the Monitor and the


Poseidon Defendants,


and thereupon shall be considered a Party to the Mediation.
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3. All Parties to the Mediation shall participate in the Mediation in person and with representatives


present with full authority to settle the claims (including any insurer whose policy may afford


coverage for any of the claims) or, if not practicable, through counsel or other representatives,


subject to those counsel or other representatives having access to representatives with full


authority, and undertaking to promptly pursue instructions with respect to any proposed


agreements that arise from the Mediation.


4, Pursuant to this Court's Order dated May 30, 2013 (the "Representation Order"), the Class


Action Plaintiffs are representatives for the class as defined in the Representation Order (the


"Representation Class"), and shall have full authority to settle any claims, rights or disputes


relating to the Representation Class resulting from, relating to, or with respect to the


Restatement.


5. The US Plaintiff may participate in the Mediation through his counsel and shall be a Party to the


Mediation. The U.S. Plaintiff shall have full authority to settle any claims, rights or disputes


resulting from, relating to, or with respect to the Restatement relating to the members of the class


contemplated in the U,S. Action that are not members of the Representation Class. No notice of


the Mediation to the class contemplated in the U.S. Action is required.


THE MEDIATION


6. The Mediation shall be conducted by the Honourable George W. Adams, Q.C. or, if Mr. Adams is


unavailable, by such other mediator as may be agreed upon between the Class Action Plaintiffs,


the Lending Syndicate, the Monitor and the Poseidon Defendants, or as may be appointed by a


further Order of this Court (the "Mediator),


7. The Mediation shall be held in Calgary, Alberta, at a location to be agreed upon between the


Class Action Plaintiffs, the Lending Syndicate, the Monitor and the Poseidon Defendants,


8. The Mediation shall be held on three (3) consecutive mutually available dates in April or May


2014, or such other dates agreed upon between the Class Action Plaintiffs, the Lending
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Syndicate, the Monitor and the Poseidon Defendants. Additional dates may only be added, and


adjournments of any dates may only be accepted, with the prior written consent of the Parties to


the Mediation or a further Order of this Court.


9. The costs, fees and expenses of the Mediation, including facility fees and mediator's fees, shall


be split equally by the Class Action Plaintiffs (1/3), the Lending Syndicate (1/3), and the Poseidon


Defendants (1/3), and any other Party to the Mediation unless otherwise agreed to by the Parties


to the Mediation in writing.


MEDIATION NOTICES


10. By October 31, 2013, any Party to the Mediation may send a notice (the "Issuing Party") in the


form attached as Schedule "A" (the "Mediation Notice") to any proposed respondent to request


their participation in the Mediation. Such Issuing Party shall provide a copy of such Mediation


Notice to all other Parties to the Mediation.


11. If the proposed respondent agrees to participate in the Mediation, as described in this Order and


the Mediation Notice, the proposed respondent shall unconditionally sign the Mediation Notice


and return the signed Mediation Notice to the Issuing Party by no later than November 30, 2013,


12. Such proposed respondent may deliver the signed Mediation Notice to the Issuing Party by email,


fax or courier.


13. Upon delivery of the signed Mediation Notice to the Issuing Party, the proposed respondent, the


Class Action Plaintiffs, the U.S. Plaintiffs, the Lending Syndicate, the Poseidon Defendants and


the Monitor shall negotiate the documentary production rights and obligations of the proposed


respondent. If an agreement is reached, the proposed respondent shall become a Party to the


Mediation for all purposes and subject to all the benefits and obligations of the Mediation and this


Order. If an agreement is not reached, the proposed respondent shall not become a Party to the


Mediation and shall not participate in the Mediation.


14. Upon receipt of a signed Mediation Notice, the Issuing Party shall send a copy to all Parties to the
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Mediation and the Mediator.


STATEMENT OF ISSUES


15. By November 15, 2013, any Party to the Mediation that has not already delivered a Statement of


Claim to a Party to the Mediation against which it seeks relief, shall deliver a Statement of Issues


to all other Parties to the Mediation and to the Mediator, which shall be in a format similar to a


Statement of Claim and shall identify the party against which it believes it has a claim, set out the


relief sought, and set out the factual and legal basis for the claim.


16. Any Party who wishes to do so, may deliver to all of the other Parties to the Mediation a Reply, by


no later than December 15, 2013.


PRE-MEDIATION DOCUMENT DISCLOSURE


17. No later than January 31, 2014, Class Action Plaintiffs, U.S. Plaintiffs, and the Lending Syndicate


shall deliver to each other and to the Poseidon Defendants and to the Monitor all non-privileged


records in their possession, power or control relevant to the Restatement and any other issues


that arise from the Statements of Issues or Reply thereto delivered by any of the Parties to the


Mediation.


18. Poseidon shall deliver to Class Action Plaintiffs, U.S. Plaintiffs, the Monitor and the Lending


Syndicate all non-privileged emails and attachments and electronic documents in its possession,


power or control responsive to the list of custodians, date range and search terms set out in


Schedule "B" to this Order. The Poseidon Defendants other than Poseidon shall have the option


of delivering to Class Action Plaintiffs, U.S. Plaintiffs, the Monitor and the Lending Syndicate


either: (a) all non-privileged records in their possession, power or control relevant to the


Restatement and any other issues that arise from the Statements of Issues or Reply thereto


delivered by any of the Parties to the Mediation; or (b) all non-privileged emails and attachments


and • electronic documents in its possession, power or control that meet both of the following
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criteria: (i) relate in any way to Poseidon; and (ii) are responsive to the list of search terms and to


the date range set out in Schedule "B" to this Order,


19. Wherever possible, the Parties shall produce all records electronically, in native files types, with


preserved metadata.


20. Any Party to the Mediation may submit a reasonable request to another Party for further


production of relevant and material records subject to considerations of proportionality. Parties


must make best efforts to respond to such requests as soon as possible.


21. Without limiting the generality of the foregoing, the Parties to the Mediation shall be entitled to


disclose in the Mediation all records in their possession, power or control that may be subject to


obligations of confidentiality with any other Party to the Mediation.


22. If a Party to the Mediation claims privilege over any document that would otherwise be producible


under this Order, that Party will provide the other Parties to the Mediation with a list identifying the


categories of documents over which privilege was claimed. A detailed privilege log identifying all


privileged documents individually is not required.


23. Any disagreement with respect to claims of privilege on a category by category basis will be


resolved in a one day arbitration before an arbitrator mutually agreeable to the Parties to the


Mediation, failing such agreement, by an arbitrator appointed by the Court. The decision of the


arbitrator will not be subject to judicial review or appeal. The decision of the arbitrator will be


binding on the Parties solely for the purposes of the Mediation.


24, If a settlement of all claims is not reached at mediation, all documents over which privilege was


claimed but which were produced pursuant to a ruling of the arbitrator will be returned to the Party


that produced the documents and there shall be no waiver of privilege, or allegation of waiver of


privilege, in any other proceedings.


25. The decision of the arbitrator shall not be referred to, relied upon, or referenced in any respect in


any other proceedings and shall not form the basis for any plea of issue estoppel or any other
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estoppel. Rather, any dispute regarding privilege shall be re-litigated as though it was being


decided for the first time.


26. Disclosure of any privileged document or documents pursuant to the production requirements in


paragraphs 17-18 of this Order shall be deemed to be inadvertent, and shall result neither in the


waiver of any privilege over the document or documents, nor over any related documents or


documents designated as privileged by the producing party, unless the producing Party indicates


in writing that it intends to waive such privilege. The recipient of any such privileged document


will return the privileged document to the producing party upon request of the producing party


without delay.


CONFIDENTIALITY


27. Unless otherwise agreed in writing, or the Court orders otherwise, all information or records


prepared for or in the Mediation, including Statements of Issues, Mediation Notices, and


responses to Mediation Notices, and all written or other form of documentary material provided to,


or prepared by the Mediator, the Parties to the Mediation, or third parties including the documents


produced pursuant to paragraphs 17-26 of this Order:


(a) are protected by without prejudice / settlement privilege;


(b) must be treated by all participants in the Mediation as confidential;


(c) can only be used for the purposes of the Mediation;


(d) cannot be revealed or disclosed to anyone other than a Party to the Mediation, its legal


counsel, its insurers and its experts;


(e) cannot be referred to, presented as evidence or relied upon on in any subsequent


application or proceeding of a judicial or quasi-judicial nature for any purpose whatsoever


including, but not limited to, impeachment; and
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(f) are not admissible in any application, action, or proceedings of a judicial or quasi-judicial


nature whatsoever.


28. Any communication made, document produced or created, or evidence given in the Mediation


shall be subject to absolute privilege, as if delivered or made in a judicial proceeding. The fact


that a communication is made, a document produced or created, and evidence given shall not be


deemed to be an admission of relevance, nor an automatic waiver of any privilege, whether


solicitor-client or otherwise, that would ordinarily attach to such communications, documents or


evidence in the ordinary course of litigation.


29. The discussions, settlement negotiations, or any disclosures, including the Mediator's file, made


during or for the purposes of the Mediation, are inadmissible in any other proceedings for any


purpose. In particular, the Parties to the Mediation shall not rely on or introduce as evidence in


any other proceedings the following:


(a) any views or proposals expressed or suggestions made by or to the other Parties or the


Mediator in respect of the possible settlement of the matter, whether orally or in writing;


(b) any admissions or apologies made by any of the other Parties in the course of the


(c)


Mediation, whether orally or in writing;


the fact that any of the other Parties indicated willingness to accept a proposal or


recommendation for settlement made by the Mediator; and


(d) any information provided to the Mediator in the course of the Mediation.


30, In order to preserve the confidentiality of the Mediation process, the Parties shall not file any


documents or notices described in this Order with the Court, unless otherwise specifically


directed by this Order or a further Order of this Court, however, no Party to the Mediation shall


seek a Court Order to permit any such documents or notices to be filed with the Court.
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31. In the event that the Parties to the Mediation (or any of them) reach a settlement, the terms of the


settlement will be admissible in any Court or other proceeding required to approve or enforce it.


32. Any proved material breach of the confidentiality provisions of this Order shall be subject to the


full range of sanctions available to the Court.


33. In the event that the Mediation is terminated without a settlement having been reached among all


of the Parties, nothing in this order shall be construed as limiting the disclosure obligations of any


party to a class proceeding or class action that has been commenced in the United States or


Canada in relation to the Restatement.


MEDIATION BRIEFS


34. No later than three weeks prior to the Mediation, each of the Parties to the Mediation shall submit


to each other and the Mediator a Mediation Brief, which details the significant facts, legal issues,


and settlement position of the Party.


INSURANCE


35. At least one (1) month prior to the Mediation, each of the Parties to the Mediation against which a


claim has been asserted by Statement of Claim or in a Statement of Issues shall disclose the


following information to the Party that asserted such claim, all of which will be provided on a


confidential and without prejudice basis:


(a) The remaining limits on any responsive insurance policies; and


(b) A summary of any reservation of rights asserted by the insurers in respect of such


insurance policies.


TERMINATION OF THE MEDIATION


36. The Mediation shall be terminated only on the occurrence of any of the following circumstances:


(a) A signed Declaration by the Mediator, filed with this Court, that a settlement has been


reached between some or all of the Parties;
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(b) A signed Declaration by the Mediator, filed with this Court, that further efforts of Mediation


are no longer considered worthwhile;


(c) At 11;59 p.m. on the third day of the Mediation or at such later time as may be agreed to


by all Parties; or


(d) By further Order of this Court.


STANDSTILL


37. None of the Parties to the Mediation shall commence or pursue any claims or proceedings


resulting from, relating to, or with respect to the Restatement or any other issues that arise from


the Statements of Issues or Reply thereto delivered by any of the Parties to the Mediation against


any other Party to the Mediation between the date of this Order and the termination of the


Mediation under paragraph 36 of this Order.


38. Subject to paragraph 39 of this Order, the running of time for any limitation period that applies to


any claim that has been or could be asserted by any Party against any other Party relating to the


Restatement shall be suspended from the date of this Order until the date that is sixty (60) days


after the termination of the Mediation under paragraph 36 of this Order (the "Standstill Period").


39. With respect to any claim that has been or could be asserted by any Party against any other


Party relating to the Restatement that would be governed by Quebec law, the Parties to the


Mediation shall be deemed, by consenting or agreeing to become a Party to the Mediation, to;


(a) agree that they are renouncing to the benefit of time elapsed for the prescription which


has begun with respect to any claim, recourse, cause or right of action that any Party


may assert against any other Party relating to the Restatement;


(b) agree that following the date of this Order, the prescription not already acquired for any


claim, recourse, cause or right of action that any Party may assert against any other


Party relating to the Restatement begins to run again for the same period; and
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(c) agree that other than renouncing to the benefit of time elapsed, the Parties do not waive


any other argument, position or defence that may otherwise be asserted by them in any


legal proceedings.


40. Nothing in this Order shall preclude the Petitioner in the proceeding commenced and pending in


the Quebec Superior Court, District of Montreal, styled Kegel v National Bank of Canada, having


Court File Number 500-06-000642-138, from prosecuting that proceeding.


STAY OF PROCEEDINGS


41. Subject to any further Order of this Court, paragraph 13 of the CCAA Initial Order is hereby


amended to extend the Stay Period to May 30, 2014,


AMENDMENT AND VARIATION OF ORDER


42. Any of the procedures or deadlines specified in this Order may be amended or varied by


agreement in writing of all the Parties to the Mediation or further Order of this Honourable Court.


ASSISTANCE OF OTHER COURTS


43. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or


administrative body having jurisdiction in Canada or in the United States, to give effect to this


Order,


4349566_21NATDOCS







SCHEDULE "A"


COURT FILE NUMBER


COURT OF QUEEN'S BENCH OF
ALBERTA


JUDICIAL CENTRE


DOCUMENT


Clerk's stamp:


1301-04364


CALGARY


IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, RSC 1985, c C-36, AS
AMENDED;


AND IN THE MATTER OF POSEIDON CONCEPTS
CORP., POSEIDON CONCEPTS LTD., POSEIDON
CONCEPTS LIMITED PARTNERSHIP, AND
POSEIDON CONCEPTS INC.


NOTICE OF CLAIM AND REQUEST FOR MEDIATION
(MEDIATION NOTICE) 


TO: [Proposed Respondent]


RE: Notice of Claim and Request to Participate in Mediation ("Mediation Notice")


Date: •


This Mediation Notice is provided to you in accordance with the Mediation Order dated October 11, 2013


(the "Court Order") granted in the Court of Queen's Bench of Alberta, Action No, 1301-04364, respecting


Poseidon Concepts Corp., Poseidon Concepts Ltd., Poseidon Concepts Limited Partnership, and


Poseidon Concepts Inc. (collectively, "Poseidon"). A copy of the Court Order is attached. All undefined


capitalized terms in this Mediation Notice have the meanings ascribed to them in the Court Order.


Pursuant to paragraph 10 of the Court Order, the undersigned requests that you participate in the


Mediation to address claims against or involving you resulting from, relating to, or with respect to the


restatement of Poseidon's financial statements and any other related matters (the "Mediation Claims").


Pursuant to paragraph 13 the Court Order, if you accept this offer to participate in the Mediation by


endorsing this Mediation Notice and delivering the same to the undersigned, you will be required to


negotiate with the Class Action Plaintiffs, the U.S. Plaintiffs, the Lending Syndicate, the Poseidon


Defendants and the Monitor to determine your documentary production rights and obligations. If an


agreement is reached, you shall become a Party to the Mediation for all purposes and subject to all the
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benefits and obligations of the Mediation and this Order. If an agreement is not reached, you shall not


become a Party to the Mediation and shall not participate in the Mediation.


By signing and delivering this Mediation Notice to the undersigned, and only if you become a Party to the


Mediation, you agree to a standstill of all limitation periods in respect of all Mediation Claims made or


brought by any and all Parties to the Mediation as set out in paragraphs 37-40 of the Mediation Order as


set out below:


STANDSTILL


1. None of the Parties to the Mediation shall commence or pursue any claims or proceedings


resulting from, relating to, or with respect to the Restatement or any other issues that arise from


the Statements of Issues or Reply thereto delivered by any of the Parties to the Mediation against


any other Party to the Mediation between the date of this Order and the termination of the


Mediation under paragraph 36 of this Order.


2. Subject to paragraph 39 of this Order, the running of time for any limitation period that applies to


any claim that has been or could be asserted by any Party against any other Party relating to the


Restatement shall be suspended from the date of this Order until the date that is sixty (60) days


after the termination of the Mediation under paragraph 36 of this Order (the "Standstill Period").


3. With respect to any claim that has been or could be asserted by any Party against any other


Party relating to the Restatement that would be governed by Quebec law, the Parties to the


Mediation shall be deemed, by consenting or agreeing to become a Party to the Mediation, to:


(a) agree that they are renouncing to the benefit of time elapsed for the prescription which


has begun with respect to any claim, recourse, cause or right of action that any Party


may assert against any other Party resulting from, relating to, or with respect to the


Restatement;


(b) agree that following the date of this Order, the prescription not already acquired for any


claim, recourse, cause or right of action that any Party may assert against any other


Party resulting from, relating to, or with respect to the Restatement begins to run again


for the same period;


(c) agree that other than renouncing to the benefit of time elapsed, the Parties do not waive


any other argument, position or defence that may otherwise be asserted by them in any


legal proceedings.


4. Nothing in this Order shall preclude the Petitioner in the proceeding commenced and pending in


the Quebec Superior Court, District of Montreal, styled Kegel v National Bank of Canada, having
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Court File Number 500-06-000642-138, from prosecuting that proceeding.


Pursuant to paragraph 11 of the Court Order, the offer extended to you by way of this Mediation Notice


shall expire if you do not sign and deliver this Mediation Notice to the undersigned by November 30,


2013.


[Issuing Party — Name, Title and Contact
Information]


[Proposed Respondent] hereby agrees to participate in the Mediation and to all of the terms set forth in


this Mediation Notice and in the Court Order dated October 11, 2013.


4387928_2INATDOCS


For and on behalf of
[Proposed Respondent]


Date: *


[Name, Title and Contact Information]
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SCHEDULE "B"


CUSTODIANS


1. Scott Dawson


2. Harley Winger


3. Dean Jensen


4. Neil Richardson


5. Lyle Michaluk


6. Cliff Wiebe


7. Matt MacKenzie


8. David Belcher


9. Sonja Sanborn


10. Doug Robinson


11. Stacey Kolenick


12. Joann Vispo


13. Kristen Schmid


14. Stacey Manista


15. Allyson Finstein


16. Jessie Heppenstall


17. Michelle Rye


18. Joe Kostelecky


19. Brad Wanchulak


20. Todd Studer


21. Brian Swendsen


22. Angus Jenkins


23. Jim McKee


24. Kenneth J. Faircloth
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25, Wazir (Mike) Seth


26. Ryan McKay


27, Jenna Farquhar


28, Carrie Howell


29. Mitch Kersten


30, Cheryl Schell


31. Brian Erickson


32, Steve Swinson


33. King Schmeltzer


34. Ron Swinson


DATE RANGE


July 1, 2011 to April 9, 2013


SEARCH TERMS


: • . ... ..-.. • - - - : . 4.
SEARCIITERn


1. Allowance


2, "Bad debt"


3. Uncollectible


4. Collectible


5, Impaired OR impairment


6, "Revenue recognition" OR "rev recognition" OR "rev red'


7. "EBITDA guidance" OR "EBITDA forecast"


8. Profitability AND (analysis OR review OR report)


9. "Revenue target"


10, "Aged listing"


11. "Aged account"


12. "Aging report"
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SY,ARciKiTERM


13. "DSO" OR "Days Sales Outstanding"


14. "Field ticket"


15, Ticketing


16. Billing AND (issue OR problem OR concern OR complaint)


17. Invoicing


18, Discrepancies AND (revenue OR contract OR price OR pricing OR term sheet)


19. Complexities AND transaction


20. "Credit approval"


21, "Reverse revenue"


22. Reversal


23. "Credit check"


24. "Cash deposit"


25. "Watch list"


26. "Revenue cycle"


27. "Accounts Receivable" OR "AR" OR "A/R" OR "receivables" OR "receivable"


28. Arrears


29. "Write-off' OR "write-down"


30. Auditor


31. KPMG


32. Caldwell


33. "Interim review" OR "quarterly review"


34. "Subsequent event"


35. "Representation letter" OR "rep letter"


36. "Management letter" OR "MLP" OR "ML"


37. "Audit committee"


38. "Financial statements"


39, "Long-term contract" OR "long term contract"


40. "Minimum commitment"


41. • "Take or pay"


42. "Day to day"


43. "Client base" OR "customer base"
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S1 ARCH.


44. "Signed contract"


45. TD


46. Syndicate


47. Lenders


48. Bonus


49. "Stock options"


50. Warrants


51. Backdate OR backdating


52. "Internal Control"


53. ICFR


54. "Financial Reporting"


55. Disclosure AND (problem, issue, concern)


56. "Accounting personnel"


57. Material AND (misstatement OR misrepresentation)


58. Fraud


59. Risk AND (revenue OR accounting OR audit)


60. "Red flag"


61. Weakness


62. "National Bade OR "NBC" OR "NBF"


63. Sandy OR Edmonstone


64. "Lawrence Bloomberg"


65. "Louis Vachon"


66. "Luc Paiement"


67. "Ricardo Pascoe"


68. "Greg Colman"


69. "Connected issuer"


70. "Due diligence"


71. "Use of proceeds"


72. Dividend


73. "Accelerated program"


74. "Capital budget" OR "capital program"
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SEARCH- TERM


75, "Special Committee" OR "SC"


76, "The Committee"


77. Investigation


78. Investigate


79. Restate OR restatement


80, Overstate


81, "Ernst & Young" OR "EY" OR "E&Y"


82. "Interim report"


83. OSC


84. ASC


85. SEC


86. RCMP


87. Whistleblower


88, "Insider trading"


89, "Non-public information" or "non public information"


90. "Commitment Letter"








Court File No. 09-CV-09-8122-00CL 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 


THE HONOURABLE MR. 	 THURSDAY, THE 19th DAY 


JUSTICE D.M. BROWN 
	


OF DECEMBER, 2013 


IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 


AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
INDALEX LIMITED 


INDALEX HOLDINGS (B.C.) LTD. 
6326765 CANADA INC. and 


NOVAR INC. 


ORDER 
(Re: Approval of the Activities of the Monitor, Approval of the Fees and Disbursement of 


the Monitor and the Monitor's Counsel, Extension of Stay Period, Discharge of the 
Monitor and Termination of the CCAA Proceedings) 


THIS MOTION, made by FTI Consulting Canada ULC ("FTI Consulting"), 


the Court-appointed Monitor (the "Monitor") of Indalex Limited, Indalex Holdings 


(B.C.) Ltd., 6326765 Canada Inc. and Novar Inc. (the "Applicants"), for an order, 


among other things: (a) approving the fees and disbursements of the Monitor and the 


Monitor's Counsel; (b) extending the Stay Period (as defined below); (c) discharging 


and releasing the Monitor; and (d) terminating the proceedings (the "CCAA 


Proceedings") of the Applicants under the Companies Creditors' Arrangement Act (the 


"CCAA"), was heard this day at 330 University Avenue, Toronto, Ontario. 
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ON READING the Motion Record of the Monitor, including the Twenty-First 


Report of the Monitor dated June 21, 2013 (the "Twenty-First Report"), and the 


Twenty-Third Report of the Monitor dated November 22, 2013 (the "Twenty-Third 


Report"), the affidavit of Nigel Meakin sworn November 22, 2013 (the "Meakin 


Affidavit") and the affidavit of Ashley Taylor sworn November 21, 2013 (the "Taylor 


Affidavit"), and on hearing the submissions of counsel to the Monitor and such 


other counsel as were present, and on being advised that the Service List was served 


with the Motion Record herein: 


APPROVAL OF ACTIVITIES 


1. THIS COURT ORDERS that the Twenty-First Report and the Twenty-Third 


Report, and the activities of the Monitor described in each of them, are approved. 


APPROVAL OF FEES AND DISBURSEMENTS 


2. THIS COURT ORDERS that the fees and disbursements of the Monitor for 


the period from April 3, 2009, to November 15, 2013, inclusive, and the Monitor's fees 


and disbursements incurred from and after November 16, 2013 to complete its 


remaining duties and the administration of these CCAA Proceedings, all as set out or 


described in the Meakin Affidavit and the Twenty-Third Report, are approved. 


3. THIS COURT ORDERS that the fees and disbursements of the Monitor's 


counsel, Stikeman Elliott LLP ("Stikeman"), for the period from April 3, 2009, to 


November 15, 2013, inclusive, and Stikeman's fees and disbursements incurred from 


and after November 16, 2013 in connection with the completion by the Monitor of its 


remaining duties and the administration of these CCAA Proceedings, all as set out or 


described in the Taylor Affidavit and the Twenty-Third Report, are approved. 
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DISCHARGE OF THE MONITOR 


	


4. 	THIS COURT ORDERS that the Monitor is authorized and directed to take 


such actions and execute such documents as the Monitor considers necessary or 


desirable in order to complete these CCAA Proceedings. 


	


5. 	THIS COURT ORDERS that FTI Consulting shall be discharged as Monitor 


of the Applicants and shall have no further duties as Monitor upon the filing of a 


certificate with the Court, substantially in the form attached hereto as Schedule "A" 


(the "Completion Certificate"), certifying that: 


(a) All distributions contemplated under the Settlement Agreement (as that 


term is defined in the Twenty-Third Report) have been made; 


(b) The fees and disbursements of the Monitor and of Stikeman have been 


paid in full; and 


(c) Any and all matters that may be incidental to the termination of the 


CCAA Proceedings or any other matters that the Monitor considers to 


be necessary or desirable for the completion or the termination of these 


CCAA Proceedings have been completed. 


	


6. 	THIS COURT ORDERS AND DECLARES that the Monitor has satisfied all 


of its obligations pursuant to the CCAA and these CCAA Proceedings and shall have 


no further obligations, liabilities, responsibilities or duties as Monitor, save and 


except as contemplated in the Settlement Agreement, the Approval Order (as that 


term is defined in the Settlement Agreement) or paragraph 4 herein. 


	


7. 	THIS COURT ORDERS that, in addition to the protections in favour of the 


Monitor as set out in the Amended Amended and Restated Initial Order of the 


Honourable Mr. Justice Morawetz dated May 12, 2009 (the "Initial Order"), in any 


other Order of this Court in the CCAA Proceedings or in the CCAA, FTI Consulting, 
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whether in its capacity as Monitor or otherwise, Stikeman, and their respective 


affiliates and officers, directors, partners, employees and agents (collectively, the 


"Released Parties") are, upon filing of the Completion Certificate with the Court, 


released and discharged from any and all claims that any person may have or be 


entitled to assert against the Released Parties, whether known or unknown, matured 


or unmatured, foreseen or unforeseen, existing or hereafter arising, based in whole or 


in part on any act or omission, transaction, dealing or other occurrence existing or 


taking place on or prior to the date of the Monitor's filing of the Completion 


Certificate with the Court, in any way relating to, arising out of or in respect of these 


CCAA Proceedings (collectively, the "Released Claims"), and any such Released 


Claims are released, stayed, extinguished and forever barred and the Released 


Parties shall have no liability in respect thereof, provided that the Released Claims 


shall not include any claim or liability arising out of any gross negligence or willful 


misconduct on the part of the Released Parties. 


8. THIS COURT ORDERS that no action or other proceeding shall be 


commenced against FTI Consulting or Stikeman in any way arising from or related to 


their capacity or conduct as Monitor or counsel to the Monitor, respectively, except 


with prior leave of this Court on at least seven days' prior written notice to FTI 


Consulting and Stikeman and upon further order securing, as security for costs, the 


full indemnity costs of FTI Consulting and Stikeman in connection with any 


proposed action or proceeding as the Court hearing the motion for leave to proceed 


may deem just and appropriate. 


9. THIS COURT ORDERS that, notwithstanding any provision of this Order, 


nothing contained in this Order shall affect, vary, derogate from or amend any of the 


protections in favour of the Monitor at law or pursuant to any order issued in these 


CCAA Proceedings. 
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STAY EXTENSION 


10. THIS COURT ORDERS that the Stay Period (as defined in paragraph 15 of 


the Initial Order) is extended until and including the date on which the Completion 


Certificate is filed with the Court. 


TERMINATION OF COURT-ORDERED CHARGES  


11. THIS COURT ORDERS that upon the filing of the Completion Certificate: 


(a) The DIP Lenders Charge (as defined in the Initial Order); and 


(b) The Administration Charge (as defined in the Initial Order), 


shall be terminated, discharged and released and shall have no further force or effect. 


TERMINATION OF CCAA PROCEEDING  


12. THIS COURT ORDERS that the CCAA Proceedings shall be terminated 


upon the filing with this Court of the Completion Certificate. 


AID AND RECOGNITION  


13. THIS COURT ORDERS AND REQUESTS the aid and recognition (including 


assistance pursuant to Section 17 of the CCAA) of any court or any judicial, 


regulatory or administrative body in any province or territory of Canada and any 


judicial, regulatory or administrative tribunal or other court constituted pursuant to 


the Parliament of Canada or the legislature of any province or territory or any court 


or any judicial, regulatory or administrative body of the United States and the states 


or other subdivisions of the United States and of any other nation or state to act in 


aid of and to be complementary to this Court in carrying out the terms of and giving 


effect to this Order. 
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SCHEDULE "A" 
Completion Certificate 


Court File No. 09-CV-09-8122-00CL 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 


IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 


AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
INDALEX LIMITED 


INDALEX HOLDINGS (B.C.) LTD. 
6326765 CANADA INC. and 


NOVAR INC. 


COMPLETION CERTIFICATE 
(Re: Discharge Of Monitor and 


Termination Of CCAA Proceedings) 


RECITALS 


A. Pursuant to the Order of this Honourable Court dated April 3, 2009 (as 


subsequently amended and restated from time to time, the "Initial Order"), Indalex 


Limited, Indalex Holdings (B.C.) Ltd., 6326765 Canada Inc. and Novar Inc. (the 


"Applicants"), obtained protection from their creditors under the Companies' 


Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (the "CCAA"). The Initial 


Order appointed FTI Consulting Canada ULC as monitor (the "Monitor") of the 


Applicants. The proceedings commenced by the Applicants under the CCAA will be 


referred to herein as the "CCAA Proceedings". 


B. The CCAA Proceedings have been completed in accordance with the Orders 


of this Court and under the supervision of the Monitor. 
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C. 	Pursuant to the Order of this Court dated December 19, 2013, the Monitor 


shall be discharged and the CCAA Proceedings shall be terminated upon filing of 


this Completion Certificate with the Court. 


THE MONITOR CERTIFIES the following: 


1. All distributions contemplated under the Settlement Agreement (as that term 


is defined in the Twenty-Third Report of the Monitor dated November 22, 


2013) have been made. 


2. The fees and disbursements of the Monitor and of the Monitor's counsel, 


Stikeman Elliott LLP, have been paid in full. 


3. Any and all matters that may be incidental to the termination of the CCAA 


Proceedings or any other matters that the Monitor considers to be necessary or 


desirable for the completion or the termination of these CCAA Proceedings 


have been completed. 


DATED at Toronto, Ontario this 	day of 	 , 201 . 


FTI Consulting Canada ULC, solely in its capacity 
as Monitor of the Applicants and not in its personal 
or corporate capacity 


By: 	  


Name: 	Nigel D. Meakin 
Title: 	Senior Managing Director 
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED 


Court File No: 09-CV-09-8122-00CL 


AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
INDALEX LIMITED, INDALEX HOLDINGS (B.C.) LTD. 6326765 CANADA INC. and 
NOVAR INC. 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


Proceeding commenced at Toronto 


ORDER 
(RE: APPROVAL OF THE ACTIVITIES OF MONITOR, APPROVAL 


OF FEES & DISBURSEMENTS OF THE MONITOR AND THE 
MONITOR'S COUNSEL, DISCHARGE OF THE MONITOR AND 


TERMINATION OF THE CCAA PROCEEDINGS) 


STIKEMAN ELLIOTT LLP 
Barristers & Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, Canada M5L 1B9 


Ashley John Taylor LSUC#: 39932E 
Tel: (416) 869-5236 


Yannick Katirai LSUC #: 62234K 
Tel: (416) 869-5556 
Fax: (416) 861-0445 


Lawyers for the Monitor 
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IN THK MATTER OF THE COMPANIES'REDITORS ARRANGEMENT ACT,
R.S.C.1985, c. C-36, AS AMENDED Court File No. CV12-9767-00CL
AND IN THK MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT
OF CINRAM INTERNATIONAL INC., CINRAM INTERNATIONAL INCOME
FUND, CII TRUST AND THE COMPANIES LISTED IN SCHEDULE "A"


Applicants


ONTARIO
SUPERIOR COURT OF JUSTICE


COMMERCIA'L LIST+g~J .'7. /p~ ~~ /c~ J 7 4
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7~- . MOTION RECORD
(Appointment Order)
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Robert J. Chadwick LSUC¹: 35165K
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Court File No. CV12 —9767 —00CI.


ONTARIO


SUPERIOR COURT OF JUSTICE


COMMERCIAL LIST


THE HONOURABLE MR. ) FRIDAY, THE 19


)
JUSTICE MORA WETZ DAY OF OCTOBER, 2012


IN THE MATTER OF THE COMPANIES'REDITORS
ARK4NGEMENT ACT, R.S.C.1985, c. C-36, AS AMENDED


AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CINRAM INTERNATIONAL
INC., CINRAM INTERNATIONAL INCOME FUND, CII
TRUST AND THE COMPANIES LISTED IN SCHEDULE
ccA)0


Applicants


ORDER


(Appointment Order)


THIS MOTION, made by C International Inc., formerly Cinram International Inc.


("CII"), C International Income Fund, formerly Cinram International Income Fund, CII Trust


and the companies listed in Schedule "A" hereto (collectively, the "Applicants" ), pursuant to


Section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended (the "CJA")


appointing FTI Consulting Canada Inc. as receiver (in such capacity, the "Receiver" ), without


security, of the Limited Receivership Property (as defined below) being all of the bank


accounts of CII located in Canada, representing all or substantially all of the inventory,


accounts receivable or other property of CII used in relation to a business carried on by CII, and


resulting in CII being subject to a receivership for the purposes of the Wage Earner Protection


Program Act, S.C. 2005, c. 47, as amended (the "WEPPA"), was heard this day at 330


University Avenue, Toronto, Ontario.
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ON READING the Affidavit of Neill May, sworn October 12, 2012 (the "May


Affidavit" ), the Fouith Report of FTI Consulting Canada Inc. in its capacity as Court-


appointed Monitor (the "Monitor" ) dated October 12, 2012 (the "Monitor's Fourth Report" ),
and on hearing the submissions of counsel for the Applicants and Cinram International Limited


Partnership (together with the Applicants, the "CCAA Parties" ), the Monitor, the Pre-Petition


First Lien Agent (as defined in the Initial Order) and the Pre-Petition Second Lien Agent (as


defined in the Initial Order), and with the consent of the Ad Hoc Committee of I'ormer


Canadian Cinram Employees (the "Ad Hoc Committee" ), and no one appearing and making


submissions for any other person served with the Motion Record, although properly served as


appears from the affidavit of Jesse Mighton sworn October 15, 2012, filed,


SERVICE


1. THIS COURT ORDERS that the time for service of the Notice of Motion, the


Monitor's I ourth Report and thc Motion Record is hereby abridged and validated so that this


Motion is properly returnable today and hereby dispenses with further service thereof.


CAPITALIZED TERMS


2. THIS COURT ORDERS that unless otherwise indicated or defined herein, capitalized


terms have the meaning given to them in the Monitor's Fourth Report, the May Affidavit or the


Initial Order.


DISMISSAL OF MOTION


3. THIS COURT ORDERS that the motion brought by the Ad Hoc Committee dated


September 11, 2012 is hereby dismissed with prejudice.


LIFTING OF THE STAY


4. THIS COURT ORDERS that the stay of proceedings granted by this Court under the


Initial Order is hereby lifted solely with respect to CII and the Limited Receivership Property


and solely to allow: (a) the appointment of the Receiver over the Limited Receivership


Property; and (b) the Receiver to act in respect of the l,imited Receivership Propeity in


accordance with the provisions of this Order.


f
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APPOINTMENT


5. THIS COURT ORDERS that pursuant to Section 101 of the CJA, FTI Consulting


Canada Inc. is hereby appointed Receiver, without security, solely of the bank account of CII


listed on Schedule "B"hereto (the "Limited Receivership Property" ) and of no other property


or assets of CII.


6. TI-IIS COURT DECLARES that the Receiver is a receiver within the meaning of
Section 243(2)(b) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the


"BIA").


RECEIVER'S POWERS


7. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not


obligated, to act at once in respect of the I.imited Receivership Property and, without limiting


the generality of the foregoing, the Receiver is hereby expressly empowered and authorized to:


(a) take possession of and exercise control over the Limited Receivership Property;


(b) exercise its statutory obligations under the WEPPA;


(c) take any steps incidental to the exercise of these powers or the performance of


any statutory obligations; and


(d) engage counsel to assist with the exercise of the Receiver's powers conferred by


this Order.


8. TEIIS COURT ORDERS that the Receiver be and is hereby relieved from compliance


with the provisions of Sections 245(1), 245(2) and 246 of the BIA; provided that the Receiver


shall provide notice of its appointment in the prescribed form and manner to the Superintendent


of Bankruptcy, accompanied by the prescribed fee.


DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER


9. THIS COURT ORDERS that (i) CII, (ii) all of its current and former directors, officers,


employees, agents, accountants, legal counsel and shareholders, and all other persons acting on
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its instructions or behalf, and (iii) all other individuals, firms, corporations, governmental


bodies or agencies, or other entities having notice of this Order (all of the foregoing,


collectively, being "Persons" and each being a "Person" ) shall forthwith advise the Receiver


of the existence of any Limited Receivership Property in such Person's possession or control,


shall grant immediate and continued access to the Limited Receivership Property to the


Receiver, and shall deliver all such Limited Receivership Property to the Receiver upon the


Receiver's request.


10. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the


existence of any books, documents, securities, contracts, orders, corporate and accounting


records, and any other papers, records and information of any kind related to the Limited


Receivership Property and the employees of CII for the purposes of complying with its


statutory obligations under the WEPPA, and any computer programs, computer tapes, computer


disks, or other data storage media containing any such information (thc foregoing, collectively,


the "Records" ) in that Person's possession or control, and shall provide (o the Receiver or


permit the Receiver to make, retain and take away copies thereof and grant to the Receiver


unfettered access to and use of accounting, computer, software and physical facilities relating


thereto, provided however that nothing in this paragraph 9 or in paragraph 10 of this Order


shall require the delivery of Records, or the granting of access to Records, which may not be


disclosed or provided to the Receiver due to the privilege attaching to solicitor-client


communication or due to statutory provisions prohibiting such disclosure.


11. THIS COURT ORDERS that if any Records are stored or otherwise contained on a


computer or other electronic system of information storage, whether by independent service


provider or otherwise, all Persons in possession or control of such Records shall forthwith give


unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully


copy all of the information contained therein whether by way of printing the information onto


paper or making copies of computer disks or such other manner of retrieving and copying the


information as the Receiver in its discretion deems expedient, and shall not alter, erase or


destroy any Records without the prior written consent of the Receiver. Further, for the


purposes of this paragraph, all Persons shall provide the Receiver with all such assistance in


gaining immediate access to the information in the Records as the Receiver may in its
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discretion require including providing the Receiver with instructions on the use of any


computer or other system and providing the Receiver with any and all access codes, account


names and account numbers that may be required to gain access to the information,


RECEIVER'S PROTECTIONS


12. THIS COURT ORDERS that the stay of proceedings in effect in accordance with


paragraphs 20 and 22 of the Initial Order shall apply mututis mutandis to any Proceeding (as


defined in the Initial Order) or any right or remedy against or in respect of the Receiver and the


Limited Receivership Property and nothing herein shall derogate from the stay of proceedings


in effect pursuant to the Initial Order except solely to the extent provided in paragraph 4 hereof.


13. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a


result of its appointment or the carrying out of the provisions of this Order or in respect of its


obligations under sections 81.4(5) or 81.6(3)of the BIA or under the WEPPA, save and except


for any gross negligence or wilful misconduct on its part. Nothing in this Order shall derogate


from the protections afforded the Receiver by section 14.06 of the BIA or by any other


applicable legislation.


14, TI-IIS COURT ORDERS that nothing in this Order shall prevent the Receiver from


acting as a trustee in bankruptcy of CII.


COSTS OF ADMINISTRATION


15. THIS COURT ORDERS that paragraphs 46, 47 and 48 of the Initial Order shall apply


mutalis mutundis to the Receiver and the Receiver's legal counsel, including, without


limitation, the Receiver and the Receiver's legal counsel shall be entitled to the benefit of the


Administration Charge on the Charged Property (each as defined in the Initial Order) as


security for their professional fees and disbursements incurred at their standard rates and


charges subject to the maximum amount set out in the Initial Order and with the priority set out


in the Initial Order. The fees and disbursements of the Receiver and the Receiver's counsel


shall not be subject to section 246(3) of the BIA.
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ADDITIONAL PROVISIONS


16. THIS COURT ORDERS that the CCAA Parties or the Receiver may from time to time


apply to this Court for advice and directions in the discharge of its powers and duties


hereunder.
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SCHEDULE A


Additional Applicants


C International General Partner Inc., formerly Cinram International General Partner Inc.
CRW International ULC, formerly Cinram International ULC
1362806 Ontario Limited


CUSH Inc., formerly Cinram (U.S.) Holding's Inc.
CIHV Inc,, formerly Cinram, Inc.
IHC Corporation


CMFG LLC, formerly Cinram Manufacturing LLC
CDIST LLC, formerly Cinram Distribution LLC
Cinram Wireless LLC
CRSMI LLC, formerly Cinram Retail Services, LLC
One K Studios, LLC







SCHEDULE B


Bank Account


C Intentational Inc.'s GBP Account at HSBC Bank Canada
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Société industrielle de décolletage et d'outillage (SIDO) ltée 
(Arrangement relatif à) 


2009 QCCS 6121


 COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE BEDFORD 
 


N° : 460-11-001833-097 
 
DATE : 23 décembre 2009 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE GAÉTAN DUMAS, j.c.s. 
______________________________________________________________________
 
 
DANS L’AFFAIRE DU PLAN D’ARRANGEMENT PROPOSÉ DE : 
 
SOCIÉTÉ INDUSTRIELLE DE DÉCOLLETAGE ET D'OUTILLAGE (S.I.D.O.) LTÉE, 
personne morale dûment constituée ayant son siège social au 855, rue Vadnais, 
Granby, Québec, district de Bedford, province de Québec, J2J 1H8;  
 
 Débitrice / Requérante 
et 
 
RAYMOND CHABOT INC., personne morale dûment constituée ayant une place 
d’affaires à la Tour de la Banque Nationale, 600 rue de la Gauchetière Ouest, Bureau 
1900, Montréal, province de Québec, H3B 4L8 
 
 Contrôleur 
 
 
______________________________________________________________________


 
MOTIFS DU JUGEMENT RENDU SÉANCE TENANTE 


LE 17 DÉCEMBRE 2009 
______________________________________________________________________
 
[1] Le tribunal est saisi d'une requête en approbation de la réorganisation et en 
homologation du plan d'arrangement.  


JD 2364 
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[2] Quelques remarques préliminaires s'imposent. 


[3] Tout d'abord, le tribunal aurait aimé bénéficier de plus de temps pour rendre un 
jugement motivé par écrit, mais malheureusement, le temps presse. 


[4] Le tribunal a lui-même accordé l'ordonnance initiale. En le faisant, le tribunal a 
invité les avocats à revenir devant lui si quelques problèmes se posaient dans le 
dossier. 


[5] Par la même occasion, le tribunal avait avisé ses collègues du district que bien 
que le soussigné n'était pas saisi du dossier et dans un but d'économie judiciaire, le 
soussigné s'offrait pour entendre les incidents dans ce dossier afin d'éviter d'obliger 
d'autres juges à prendre connaissance de celui-ci. Mes collègues ont profité de l'offre. 


[6] Le 15 décembre, l'assemblée des créanciers à eu lieu. Le 16 décembre la 
requête en homologation était présentable et le 17 le soussigné s'est libéré pour 
procéder à l'audition de la requête. 


[7] Le tribunal mentionne qu'il a également pris connaissance du dossier où 
monsieur David Bouchard poursuit la débitrice suite à ce qu'il allègue être un 
congédiement. Le tribunal connaît le dossier pour avoir signé, hier, un jugement. 
Sachant que le tribunal entendrait un appel de la décision du syndic du rejet d'une 
réclamation, le tribunal a pris connaissance du dossier au complet. 


[8] Sur la requête en homologation, le tribunal est convaincu des faits suivants. 


[9] La compagnie débitrice est insolvable. Dans l'état actuel du dossier le capital-
actions de celle-ci ne vaut rien. Le tribunal est convaincu qu'en cas de faillite, les 
créanciers ordinaires ne recevraient absolument rien. Le tribunal est préoccupé par les 
60 employés qui risquent de perdre leurs emplois si le plan d'arrangement n'est pas 
approuvé. Les employés ont accepté de faire des concessions importantes pour sauver 
la compagnie. Nous sommes en crise économique. Cette crise touche particulièrement 
le domaine de l'aéronautique. Le temps des Fêtes n'est sûrement pas le moment idéal 
pour tenter de se retrouver un emploi. 


[10] Le tribunal croit que la débitrice est vouée à une mort certaine si le plan n'est pas 
approuvé avant le 31 décembre. Pratt & Whitney, qui est presque l'unique cliente de la 
débitrice, risque de s'approvisionner ailleurs si le plan ne passe pas. D'autre part, elle 
s'est engagée à continuer à faire affaires avec la débitrice ce qui pourrait assurer sa 
survie de celle-ci, du moins à court terme. 


[11] L'internant, David Bouchard, soulève plusieurs motifs de contestation que le 
tribunal reprendra succinctement. 
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1- L'article 6(5) de la Loi sur les arrangements des créanciers des 
compagnies prévoit le paiement dès l'approbation de la proposition par le 
tribunal. 


[12] Cet article n'était pas en vigueur au moment du dépôt de l'ordonnance initiale. 
Les règles transitoires prévoient que ce sont les règles anciennes qui s'appliquent. 


[13] Cet argument n'a donc pas de mérite. D'ailleurs, même si l'article 6(5) de la loi 
était en vigueur, le tribunal ne croit pas que l'on doit lui donner la rigidité que lui donne 
l'intervenant.  


2 – La classification des créanciers 


[14] Le tribunal croit que la classification a valablement été faite. Le souhait de 
l'intervenant que Desjardins soit mis dans une classe à part n'a pas de mérite. Tous les 
créanciers ordinaires ont voté ensemble. Bien que certains puissent avoir plus d'intérêts 
à l'approbation de la proposition cela ne justifie pas de créer des classes distinctes.  


Impossibilité d'importer la priorité de la Loi sur la faillite 


[15] Le tribunal ne croit pas que c'est ce que la débitrice a fait. Elle a fait une offre qui 
avantage les employés certes, mais cela ne crée pas une priorité en tant que tel. Les 
arrangements que peuvent convenir les créanciers s'arrêtent là où l'imagination peut 
aller. Il n'y a rien qui interdit ce qui est offert aux employés. D'ailleurs, il faut noter que 
ceux-ci ont fait des concessions énormes pour sauver l'entreprise. 


[16] Pour ce qui est de l'argument concernant la réorganisation du capital-actions 
ainsi que la possibilité d'accorder des quittances en faveur des tiers, le tribunal fait sien 
le plan d'argumentation présenté par la débitrice. 


[17] En fait, le tribunal croit que le plan a dûment été approuvé par les créanciers, il 
respecte les dispositions de la loi. Ce plan, non seulement est équitable et raisonnable, 
il est de l'avis du tribunal la seule solution viable présentée pour l'entreprise. Ce plan est 
la meilleure façon d'assurer la viabilité et la relance de l'entreprise et de sauvegarder 
des emplois. 


[18] Pour des motifs évidents, l'intervenant préférerait sûrement que la compagnie 
fasse faillite, cela lui permettrait de continuer ses recours civils contre des tiers. Donner 
raison à l'intervenant lui donnerait un droit de veto et plongerait la débitrice en faillite de 
façon inévitable. 


[19] POUR LES MOTIFS EXPRIMÉS À L'AUDIENCE, LE TRIBUNAL : 
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[20] A SIGNÉ, séance tenante, l'ordonnance approuvant la réorganisation et 
homologuant le plan d'arrangement; 


[21] LE TOUT sans frais. 
 


 __________________________________
GAÉTAN DUMAS, j.c.s. 


 
Me Isabelle Vendette  
Me Alain Tardif 
McCarthy Tétrault s.e.n.c.r.l., s.r.l. 
Procureurs de Société industrielle de décolletage et d'outillage (S.I.D.O.) ltée 
 
Me Sylvain Racette 
Bélanger, Sauvé SENCRL 
Procureurs de David Bouchard 
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Société industrielle de décolletage et d'outillage (SIDO) ltée 
(Arrangement relatif à) 


2010 QCCA 403


COUR D’APPEL 
 


CANADA 
PROVINCE DE QUÉBEC 
GREFFE DE 
 


MONTRÉAL 


N° : 500-09-020313-102 
(460-11-001833-097) 


 
DATE : 4 MARS 2010 
 
 
SOUS LA PRÉSIDENCE DE L'HONORABLE MARIE-FRANCE BICH, J.C.A. 
 
 
DANS L’AFFAIRE DU PLAN D’ARRANGEMENT DE SOCIÉTÉ INDUSTRIELLE 
DE DÉCOLLETAGE ET D’OUTILLAGE (S.I.D.O.) LTÉE : 
 
DAVID BOUCHARD  


REQUÉRANT / Intervenant 
 
et 
SOCIÉTÉ INDUSTRIELLE DE DÉCOLLETAGE 
ET D’OUTILLAGE (S.I.D.O.) LTÉE 


INTIMÉE / Débitrice / Requérante 
 
et 
RAYMOND CHABOT INC. 


Contrôleur 
 
 


JUGEMENT 
 
 
[1] Le requérant demande la permission d'appeler du jugement par lequel la Cour 
supérieure, district de Bedford (l'honorable Gaétan Dumas), le 17 décembre 2009 
(motifs transcrits le 23 décembre 2009), a homologué, séance tenante, le plan 
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d'arrangement soumis par l'intimée aux termes de la Loi sur les arrangements avec les 
créanciers des compagnies1 (« L.a.c.c. »). 


[2] Essentiellement, le requérant, actionnaire minoritaire de l'intimée et ancien 
P.D.G. de celle-ci, soutient que l'arrangement homologué par le juge de première 
instance est en réalité une façon de le priver du recours en oppression et en 
dommages-intérêts (notamment pour délai de congé) qu'il a intenté à ses 
coactionnaires, à l'intimée ainsi qu'à trois administrateurs de cette dernière, certaines 
manœuvres contestables ayant par ailleurs été employées en vue d'obtenir l'aval de la 
majorité des créanciers. Autrement dit, le plan d'arrangement aurait pour objectif de 
contrer son action. C'est là sa thèse générale, qu'il a du reste présentée à la Cour 
supérieure. 


[3] Reprenant les moyens qu'il a présentés au juge de première instance et que 
celui-ci a rejetés, le requérant allègue ainsi que — et je résume très succinctement : 


- le plan d'arrangement conférerait indûment aux salariés de 
l'entreprise une priorité indue, inspirée de l'alinéa 136(1)d) de la Loi sur la 
faillite et l'insolvabilité2 (« L.f.i. »), disposition inapplicable en l'espèce; 


- les employés, en raison de leur priorité, les détenteurs de 
débentures, en raison de leur droit de conversion, et les fournisseurs ne 
pouvaient, faute d'intérêts véritablement communs, être regroupés dans la 
même catégorie de créanciers aux fins du vote d'approbation de 
l'arrangement proposé; 


- l'arrangement n'est pas raisonnable car il a pour objectif de forcer 
un créancier minoritaire à accepter des conditions exorbitantes, 
notamment au chapitre des quittances, et une réorganisation corporative 
sans lien avec l'entreprise et sa restructuration; 


- les quittances à certains tiers, telles que prévues en particulier par 
la clause 7.2.3 de l'arrangement proposé, sont abusives et inopportunes, 
étant sans lien avec les affaires de l'entreprise. 


[4] Selon le requérant, les questions ainsi soulevées portent sur des principes dont 
l'application gagnerait à être balisée par la Cour d'appel et qui sont importants pour la 
pratique, particulièrement en ce qui concerne la constitution des classes de créanciers 
et les quittances en faveur de tiers lorsque ces quittances sont sans lien avec les 
affaires de l'entreprise. Il s'agirait là par ailleurs de questions cruciales aux fins de la 
réorganisation proposée des affaires de l'intimée. 


                                            
1  L.R.C.(1985), ch. C-36. 
2  L.R.C. (1985), ch. B-3. 
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[5] À ces moyens, l'intimée oppose que la permission d'appeler ne devrait pas être 
accordée, la demande du requérant ne remplissant pas les conditions prévues en pareil 
cas par la jurisprudence. L'intimée fait ainsi valoir les arguments suivants, brièvement 
résumés.  


[6] L'appel soulèverait des questions rattachées au seul intérêt du requérant, sans 
importance ou utilité aucune pour la pratique. Tout d'abord, la question de la priorité 
conférée aux employés serait d'autant moins intéressante que la L.a.c.c. a été modifiée 
pour inclure d'autorité une telle priorité (voir l'article 6, paragr. (5), L.a.c.c., entré en 
vigueur le 18 septembre 2009). Ensuite, la question de la coercition du créancier 
minoritaire, coercition souvent inhérente au processus établi par la L.a.c.c., est liée 
strictement aux intérêts personnels du requérant et n'a aucune portée générale. Enfin, 
la question de la quittance à des tiers a été réglée entièrement par la jurisprudence, 
particulièrement dans le cas où son bénéficiaire, comme c'est ici le cas de l'un d'entre 
eux au moins, est la personne qui injectera des fonds substantiels dans l'entreprise 
débitrice aux termes de l'arrangement. L'intimée note de plus que le requérant n'a pas 
plaidé en première instance celui de ses moyens se rattachant à l'absence de 
communauté d'intérêts entre les employés, les fournisseurs et les détenteurs de 
débentures. Il aurait plutôt contesté le fait d'avoir été placé, aux fins du vote, dans la 
même catégorie que la créancière la plus importante, détentrice de débentures (Capital 
Régional et Coopératif Desjardins). 


[7] L'intimée prétend également qu'aucune des questions soulevées par le 
requérant n'est d'intérêt pour la réorganisation en cours. En outre, un appel ne ferait 
que mettre en péril cette réorganisation, la faillite étant la seule autre voie envisageable. 


[8] Finalement, l'intimée est d'avis que les chances de succès de l'appel sont fort 
minces, prima facie, la preuve faite devant le juge de première instance démontrant 
qu'en réalité le requérant ne recherche pas la réorganisation de la société débitrice, 
mais bien sa faillite. 


* * 


[9] L'article 13 L.a.c.c., qui régit la requête, prévoit que tout droit d'appel s'exerce sur 
permission. À la différence, par exemple, de la Loi sur la faillite et l'insolvabilité, dont 
l'article 193 permet des appels de plein droit, il n'y a ici pas d'appel sans autorisation 
judiciaire préalable. Cela est révélateur de l'intention du législateur, qui a clairement 
voulu limiter les pourvois. Une interprétation restrictive de la disposition est donc de 
mise, et c'est bien ainsi que l'entend la jurisprudence. Ainsi, dans 9145-7978 Québec 
inc. (Arrangement relatif à)3, rappelant les critères qui président à l'octroi d'une 
permission d'appeler en vertu de l'article 13 L.a.c.c., le juge Gendreau écrit que : 


[13] La permission d'appeler d'une ordonnance en application de la Loi est 
régie par des critères sévères. Le juge Wittman, de la Cour d'appel de l'Alberta, 


                                            
3  2007 QCCA 618, J.E. 2007-975. 
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les reprend dans Resurgence Asset Management LLC c. Canadian Airlines 
Corp. [renvoi omis] : 


As set out in Resurgence Asset Management LLC v. Canadian Airlines 
Corporation, 2000 ABCA 149 (Online: Alberta Courts) ("Resurgence No. 1"), a 
decision on a leave application sought earlier in this action, and as conceded by 
all the parties to this application, the criterion to be applied in an application for 
leave to appeal is that there must be serious and arguable grounds that are of 
real and significant interest to the parties. This criterion subsumes four factors to 
be considered by the court 


(1)   whether the point on appeal is of significance to the practice; 


(2)   whether the point raised is of significance to the action itself; 


(3)   whether the appeal is prima facie meritorious or, on the other hand, whether 
it is frivolous; and 


(4)   whether the appeal will unduly hinder the progress of the action. 


[14] Une autorisation de pourvoi ne sera accueillie qu'avec prudence surtout 
lorsque la gestion d'un arrangement est confiée à un seul juge qui a eu 
l'opportunité de présider à toutes les étapes de l'affaire [renvoi omis] : 


An appellate court should exercise its power sparingly, when asked to intervene 
in issues which arise in CCAA proceedings. A judge exercising a supervisory 
function under the CCAA has an ongoing management process, much like a trial 
judge making orders in the course of a trial:  Re Pacific National Lease Holding 
Corp. (1992), 15 C.B.R. (3d) 265 at 272 (B.C.C.A.). 


[15] Cela découle de l'objectif de la Loi. Houlden & Morawetz [renvoi omis] 
écrivent : 


The CCAA has a broad remedial purpose giving a debtor an opportunity to find a 
way out of financial difficulties short of bankruptcy, foreclosure or the seizure of 
assets through receivership proceedings. It allows the debtor to find a plan that 
will enable it to meet the demands of its creditors through refinancing with new 
lending, equity financing or the sale of the business as a going concern. This 
alternative may give the creditors of all classes a larger return and protect the 
jobs of the company's employees. 


[10] Il convient de citer également la juge Rayle qui, renvoyant elle aussi à l'arrêt In 
Re: Canadian Airlines Corp.4, écrit ce qui suit dans Syndicat des employées et 
employés de CFAP-TV (TQS-Québec), section locale 3946 du Syndicat canadien de la 
fonction publique c. TQS inc.5 : 


                                            
4  (2000), 19 C.B.R. (4th) 33 (Alb. C.A.). 
5  2008 QCCA 1429, J.E. 2008-1578 (requête pour autorisation de pourvoi à la Cour suprême rejetée, 


12 février 2009, 32836). 
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[21] Compte tenu du vaste pouvoir discrétionnaire que la LACC confère au 
juge de la Cour supérieure, l'appel n'est possible que sur permission et 
permission ne sera accordée que si l'appel soulève une question sérieuse et 
d'intérêt général.   […] 


[11] Dans le même sens, voir : 3915611 Canada Inc. c. Eicon Networks Corporation6; 
Highland Capital Management, L.P. (Arrangement relatif à)7, paragr. 10 et 11; Highland 
Capital Management c. Uniforêt Inc.8, paragr. 12 et 13; Re Liberty Oil & Gas Ltd.9, 
paragr. 15 et 16 ; Arrangement relatif à Papiers Gaspésia inc.10; Papiers Gaspésia inc. 
(Arrangement relatif à)11, paragr. 4 et 5; 9145-7978 Québec inc. (Arrangement relatif 
à)12, paragr. 2; Parc industriel Laprade inc. c. Conporec inc.13, paragr. 12 et 13. 


* * 


[12] J'estime que la demande de permission d'appeler du requérant ne remplit pas 
les conditions énoncées par la jurisprudence. 


* * 


[13] Le juge de première instance est familier avec le dossier du plan d'arrangement 
soumis par l'intimée : c'est lui qui a accordé l'ordonnance initiale et qui, depuis, s'occupe 
de l'affaire et en assure le suivi. 


[14] Son jugement du 17 décembre a été rendu après que la preuve eût été 
présentée par les parties. Le requérant figure au nombre des témoins entendus. Le juge 
a également, ainsi qu'il le note au paragraphe 7 de son jugement, pris connaissance du 
recours en oppression et en dommages-intérêts intenté par le requérant. Or, tout cela 
ayant été considéré, le juge conclut ce qui suit au paragraphe 18 de son jugement : 


[18] Pour des motifs évidents, l'intervenant préférerait sûrement que la 
compagnie fasse faillite, cela lui permettrait de continuer ses recours civils contre 
des tiers. Donner raison à l'intervenant lui donnerait un droit de veto et plongerait 
la débitrice en faillite de façon inévitable. 


[15] Cette lecture des intentions du requérant est confirmée par sa requête pour 
permission d'appeler : l'objectif principal qui en ressort est celui de la préservation du 
recours qu'il a institué contre l'intimée, ses coactionnaires et les administrateurs de 
l'intimée. Sa thèse générale, comme on l'a vu au paragraphe [2], supra, est la suivante : 
                                            
6  C.A.M. 500-09-012346-029, 11 juin 2002 (C.A.). 
7  J.E. 2003-5 (C.A.). 
8  J.E. 2003-1595 (C.A., requête pour autorisation de pourvoi à la Cour suprême du Canada rejetée, 19 


février 2004, 29969). 
9  2003 ABCA 158, 2003 Carswell Alta 684 (Alb. C.A.). 
10  C.A.M. 500-09-015065-048, 25 novembre 2004. 
11  J.E. 2005-75 (C.A.). 
12  2007 QCCA 769, B.E. 2007BE-716. 
13  [2008] R.J.Q. 2590 (C.A.). 
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le plan d'arrangement proposé par l'intimée n'obéit pas à des objectifs légitimes, mais 
serait une façon de faire obstacle au recours en oppression et dommages-intérêts qu'il 
a intenté. 


[16] Or, à première vue, rien de ce qu'a soumis le requérant au soutien de sa requête 
n'appuie cette prétention que le juge de première instance n'a pas retenue. La requête 
pour permission d'appeler ignore par ailleurs largement et ne conteste pas 
véritablement certaines déterminations factuelles du juge de première instance, qui sont 
pourtant cruciales à l'issue du débat. Ainsi, en va-t-il des constats suivants du juge, au 
sujet du risque de faillite imminente qui guette l'intimée (risque rappelé par ailleurs au 
paragraphe 18 du jugement, précité) : 


[9] La compagnie débitrice est insolvable. Dans l'état actuel du dossier le 
capital-actions de celle-ci ne vaut rien. Le tribunal est convaincu qu'en cas de 
faillite, les créanciers ordinaires ne recevraient absolument rien. Le tribunal est 
préoccupé par les 60 employés qui risquent de perdre leurs emplois si le plan 
d'arrangement n'est pas approuvé. Les employés ont accepté de faire des 
concessions importantes pour sauver la compagnie. Nous sommes en crise 
économique. Cette crise touche particulièrement le domaine de l'aéronautique. 
Le temps des Fêtes n'est sûrement pas le moment idéal pour tenter de se 
retrouver un emploi. 


[10] Le tribunal croit que la débitrice est vouée à une mort certaine si le plan 
n'est pas approuvé avant le 31 décembre. Pratt & Whitney, qui est presque 
l'unique cliente de la débitrice, risque de s'approvisionner ailleurs si le plan ne 
passe pas. D'autre part, elle s'est engagée à continuer à faire affaire avec la 
débitrice ce qui pourrait assurer la survie de celle-ci, du moins à court terme. 
[Soulignements ajoutés.] 


[17] Il appert de tout ce qui précède que le requérant ne poursuit par son appel que 
des intérêts personnels, sans portée générale, qui ne sont susceptibles d'avantager ni 
les créanciers (qui perdront tout en cas de faillite, selon le juge de première instance) ni, 
il va sans dire, l'intimée. Il paraît en outre peu probable que la faillite avantage même le 
requérant, si ce n'est que son recours en oppression (dont les chances de succès sont 
impossibles à établir) pourra subsister contre ceux qu'il a poursuivis en même temps 
que l'intimée. En ce sens, l'appel ne répond pas au second des critères à considérer 
aux fins d'une permission d'appeler (« the point raised is of significance to the action 
itself »). Plutôt, l'appel «  will unduly hinder the progress of the action » et il fera en sorte 
que se matérialise le péril dans lequel se trouvent l'intimée et ses autres créanciers. 


[18] On ne peut bien sûr pas reprocher au requérant de chercher à protéger ses 
intérêts, mais il ne paraît pas opportun de lui accorder la permission d'appeler dans ces 
circonstances et cela seulement justifierait de rejeter sa requête. 


[19] Il convient néanmoins de se pencher sur les moyens particuliers qu'invoque le 
requérant. 
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[20] La « priorité » accordée aux employés. Le requérant plaide ici l'illégalité des 
dispositions du plan d'arrangement qui confèrent aux employés un avantage analogue à 
celui qu'édicte l'alinéa 136(1)d) L.f.i. Voici les dispositions pertinentes du plan 
d'arrangement : 


Article 1.1 Définitions 


[…] 


« Réclamation Privilégiée » : désigne les réclamations des employés actuels et 
anciens de la Débitrice pour des sommes égales à celles qu'il seraient en droit 
de recevoir en application de l'alinéa 136(1)d) de la LFI si la Débitrice avait fait 
faillite à la date à laquelle l'Ordonnance Initiale fut rendue et, d'autre part, pour le 
montant des gages, salaires, commission ou autre rémunération pour services 
fournis entre cette date et celle où l'Ordonnance sera rendue; 


[…] 


Article 3.2 Distribution du Montant à Distribuer 


Aux termes du présent Plan, il sera pourvu aux Réclamations Admissibles aux 
Distributions des Créanciers en la manière et selon l'ordre de priorité suivant : 


3.2.1 Une première Distribution sera effectuée, à même le Montant à 
Distribuer, à la Date de distribution, afin d'acquitter : 


a) Les Réclamations Privilégiées jusqu'à concurrence de deux mille 
dollars (2 000 $) par Créancier; puis 


b) Les Réclamations Fiscales relativement aux montants qui étaient 
impayés au moment de la demande d'émission de l'Ordonnance 
initiale et qui sont de nature à faire l'objet d'une Réclamation aux 
termes d'une des dispositions suivantes : 


(i)  le paragraphe 224(1.2) de la Loi de l'impôt sur le revenu; 


(ii)  toute disposition du Régime de pensions du Canada ou de la Loi 
sur l'assurance-emploi qui renvoie au paragraphe 224(1.2) de la Loi 
de l'impôt sur le revenu et qui prévoit la perception d'une cotisation, 
au sens du Régime de pensions du Canada, ou d'une cotisation 
ouvrière ou d'une cotisation patronale, au sens de la Loi sur 
l'assurance-emploi, et des intérêts, pénalités ou autres montants y 
afférents; 


(iii)  toute disposition législative provinciale dont l'objet est semblable 
à celui du paragraphe 224(1.2) de la Loi de l'impôt sur le revenu, ou 
qui renvoie à ce paragraphe, dans la mesure où elle prévoit la 
perception d'une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui : 
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A) soit a été retenue par une personne sur un paiement 
effectué à une autre personne, ou déduite d'un tel paiement, et 
se rapporte à un impôt semblable, de par sa nature, à l'impôt 
sur le revenu auquel les particuliers sont assujettis en vertu de 
la Loi de l'impôt sur le revenu, 


B) soit est de même nature qu'une cotisation prévue par le 
Régime de pensions du Canada, si la province est « une 
province instituant un régime général de pensions » au sens 
du paragraphe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de ce 
paragraphe; puis 


c) les Réclamations Admissibles aux Distributions jusqu'à concurrence 
de deux mille cinq cents dollars (2 500 $) par Créancier; 


3.2.2 À l'occasion de cette première Distribution, le solde du Montant à 
Distribuer à la suite du versement des sommes mentionnées au paragraphe 
3.2.1 des présentes sera distribué aux Créanciers afin d'acquitter le paiement au 
prorata de la portion des Réclamations Admissibles aux Distributions supérieure 
à deux mille cinq cents dollars (2 500 $) par Créancier; 


3.2.3 Une seconde Distribution sera effectuée si dans les six (6) mois de la 
Date de prise d'effet, DCR signe avec un tiers une entente visant la vente de 
toute ou partie des actions du capital de la Débitrice émises aux termes des 
Clauses de réorganisation pour un montant supérieur à 850 000 $; 


3.2.4 La seconde Distribution sera d'un montant égal à 75 % du prix de vente 
des actions mentionnées au paragraphe 3.2.3 des présentes auquel prix de 
vente sera déduit un montant de 850  000 $ et sera effectuée dans les trois mois 
suivant toutes telles transactions afin d'acquitter le paiement au prorata de la 
portion des Réclamations Admissibles aux Distributions qui n'a pas été acquittée 
lors de la première Distribution; 


[21] S'il est exact que la L.a.c.c., telle qu'en vigueur à l'époque pertinente, c'est-à-dire 
avant le 18 septembre 2009, ne prévoit pas qu'un tel avantage soit reconnu par le plan 
d'arrangement, elle n’interdit pas qu'il le soit. Ainsi que le rappelle le juge Farley dans 
Re Air Canada (2004), 2 C.B.R. (5th) 4 (Ont. S.C.J.) : 


6 The Trade creditors also submit that as among the unsecured debt, as 
the unsecured SP Debt is subordinated to Senior Indebtedness (also unsecured), 
then the doctrine of subordination requires that the SP Debt be subordinated to 
all unsecured debt — (that is, not only the Senior Indebtedness but also all 
unsecured debt). They rely upon what they say is a “fundamental principle of 
Canadian insolvency law that, excepting only specifically enumerated preferred 
creditors, all unsecured creditors are entitled to pro rata distribution” and that this 
principle is reflected in s. 141 of the Bankruptcy and Insolvency Act (“BIA”) : 
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S. 141 Subject to this Act, all claims proved in a bankruptcy shall be 
paid rateably. 


However, this is a CCAA insolvency proceeding not a BIA one. The 
jurisprudence in CCAA proceedings is that any plans of arrangement are treated 
as contracts amongst the parties (including the minority voting against) and that 
the court in a sanction hearing will review the creditor approved plan to see if it is 
fair, reasonable and equitable, wherein equitable does not necessarily mean 
equal. See Alternative Fuel Systems inc. v. Remington Development Corp., 
[2004] A.J. No. 60, 2004 ABCA 31; Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 
171 (Ont. Gen. Div.). 


[22] Le contexte de cette affaire était autre, s'agissant d'un accord de subordination, 
mais le propos est transposable à l'espèce. Or, le juge de première instance a 
considéré ici que le plan et l'avantage (limité) conféré aux employés étaient justes, 
raisonnables et équitables, et ce, en raison des sacrifices importants consentis par ces 
employés : 


[15] Le tribunal ne croit pas que c'est ce que la débitrice a fait. Elle a fait une 
offre qui avantage les employés certes, mais cela ne crée pas une priorité en 
tant que telle. Les arrangements que peuvent convenir les créanciers s'arrêtent 
là où l'imagination peut aller. Il n'y a rien qui interdit ce qui est offert aux 
employés. D'ailleurs, il faut noter que ceux-ci ont fait des concessions énormes 
pour sauver l'entreprise. 


[23] Le requérant ne fait pas voir ce en quoi cette détermination serait erronée au 
point de justifier une éventuelle intervention de la Cour. 


[24] On pourrait ajouter qu'il ne paraît pas a priori déraisonnable qu'un plan 
d'arrangement prévoit ce genre d'avantage au bénéfice des employés dans la mesure 
où ce même avantage leur reviendra automatiquement, de par la L.f.i., en cas de faillite. 
Ce n'est évidemment pas dire qu'il faut importer dans la L.a.c.c. toutes les mesures 
propres à la L.f.i., mais un plan régi par la première peut, dans le respect de l'économie 
générale de la loi, s'inspirer de la seconde ou y emprunter, si les circonstances s'y 
prêtent. 


[25] Dans un autre ordre d'idées, il faut constater que la question de savoir si ce 
genre d'avantage est légal ou approprié dans le cadre d'un plan d'arrangement est 
devenue largement caduque puisque, depuis le 18 septembre 2009, la L.a.c.c. prévoit 
ce qui suit en son paragraphe 6(5) : 


6. […] 


(5) Le tribunal ne peut homologuer la transaction ou l’arrangement que si, à 
la fois : 
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  a) la transaction ou l’arrangement prévoit le paiement aux employés actuels et 
anciens de la compagnie, dès son homologation, de sommes égales ou 
supérieures, d’une part, à celles qu’ils seraient en droit de recevoir en application 
de l’alinéa 136(1)d) de la Loi sur la faillite et l’insolvabilité si la compagnie avait 
fait faillite à la date à laquelle des procédures ont été introduites sous le régime 
de la présente loi à son égard et, d’autre part, au montant des gages, salaires, 
commissions ou autre rémunération pour services fournis entre la date de 
l’introduction des procédures et celle de l’homologation, y compris les sommes 
que le voyageur de commerce a régulièrement déboursées dans le cadre de 
l’exploitation de la compagnie entre ces dates; 


  b) il est convaincu que la compagnie est en mesure d’effectuer et effectuera 
les paiements prévus à l’alinéa a). 


[26] Cela étant, il ne paraît pas opportun de soumettre à la Cour une question que le 
législateur a désormais résolue. 


[27] La classification des créanciers. Si l'on comprend bien le jugement de 
première instance, le requérant a d'abord plaidé que Capital Régional et Coopératif 
Desjardins, créancière chirographaire, aurait dû, aux fins du vote des créanciers, être 
placée dans une catégorie à part, en tant que titulaire de débentures susceptibles d'être 
converties en actions. Le juge n'a pas retenu cette prétention, estimant que : 


[14] Le tribunal croit que la classification a valablement été faite. Le souhait de 
l'intervenant que Desjardins soit mis dans une classe à part n'a pas de mérite. 
Tous les créanciers ordinaires ont voté ensemble. Bien que certains puissent 
avoir plus d'intérêts à l'approbation de la proposition cela ne justifie pas de créer 
des classes distinctes. 


[28] En appel, le requérant voudrait maintenant faire valoir que les employés, d'une 
part, en raison de l'avantage que leur confère le plan, les fournisseurs, d'autre part, et, 
enfin, Capital Régional et Coopératif Desjardins ainsi que Desjardins Capital de 
Développement Estrie inc. auraient dû former trois groupes distincts et qu'il était 
inapproprié de les faire voter tous ensemble : ce sont peut-être tous des créanciers 
ordinaires, mais cela ne leur confère pas une communauté d'intérêts telle qu'on puisse 
les regrouper dans la même catégorie. Au contraire, « [l]es employés, les fournisseurs 
et les détenteurs de débentures n'ont pas les mêmes intérêts légaux » (paragr. 103 de 
la requête pour permission d'appeler), « [l]es discussions quant à l'approbation du plan 
ne pouvaient donc se tenir convenablement entre les employés, les fournisseurs et les 
détenteurs de débentures, l'intérêt et le statut légal de chacun étant beaucoup trop 
différents » (paragr. 111) et « même en présence d'intérêts légaux similaires, il aurait 
été nécessaire de les séparer considérant que le plan les traite différemment » (paragr. 
112). 


[29] Sans égard au changement d'orientation de l'argument du requérant, je ne crois 
pas que la question ainsi soulevée mérite d'être soumise à la Cour et présente un 
intérêt pour la pratique : les critères relatifs à la classification des créanciers aux fins du 
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vote sont connus et bien établis14, une jurisprudence abondante existe sur le sujet et la 
seule tâche dont la Cour serait en réalité saisie consisterait à vérifier si le juge de 
première instance a appliqué correctement ces règles aux faits particuliers de l'espèce. 
En l'absence de toute question de portée générale ou de principe, ce moyen d'appel ne 
peut justifier que la permission soit ici accordée. 


[30] Le requérant, il est vrai, affirme qu'« [i]l est évident de la preuve administrée que 
le regroupement des différents créanciers en une seule catégorie ne visait qu'à noyer le 
vote de l'Appelant et offrir un veto à CRCD » (paragr. 120 de la requête pour permission 
d'appeler). Cette affirmation participe de la thèse générale du requérant, exposée plus 
haut, thèse que le juge de première instance, preuve ouïe, n'a pas retenue. Il s'agit, là 
encore, d'une question de fait et le requérant, sauf à l'alléguer, ne fait pas voir ce en 
quoi la conclusion du juge à cet égard serait potentiellement entachée d'une erreur 
manifeste et dominante qui appellerait l'intervention de la Cour. 


[31] Le caractère déraisonnable et inéquitable du plan et la coercition indue 
d'un créancier minoritaire. Je n'insisterai pas sur ce moyen, qui se situe dans le droit 
fil de la même thèse générale du requérant et ne justifie pas que la permission 
d'appeler soit accordée. Encore une fois, il s'agit d'une question de fait (ou, au mieux, 
de fait et de droit), que le juge a considérée, concluant que le requérant n'était pas 
victime d'une manœuvre illégale ou inéquitable orchestrée par les principaux 
défendeurs à l'action en oppression, mais qu'il cherchait plutôt à provoquer la faillite de 
l'intimée, et ce, afin de conserver son recours (au moins pour partie, contre certains des 
défendeurs). Les arguments énoncés dans la requête pour permission d'appeler ne 
soulèvent pas véritablement d'erreur manifeste et dominante à cet égard et le requérant 
invite plutôt la Cour à reprendre de novo le débat de première instance. Ceci ne saurait 
justifier que la permission d'appeler soit accordée15. 


[32] Les quittances. L'article 7.2 du plan d'arrangement approuvé par le juge de 
première instance comporte les dispositions suivantes : 


Article 7.2 Quittances 


À la Date de prise d’effet, la Débitrice et/ou les autres Personnes nommées ci-
dessous bénéficieront des quittances et des renonciations suivantes, lesquelles 
prendront effet à l’Heure de prise d’effet : 


                                            
14  Voir par exemple la synthèse qu'en font les ouvrages suivants : Janis SARRA, Rescue! The 


Companies’ Creditors Arrangemenet Act, Toronto, Thomson Carswell, 2007, p. 233-239; E. Patrick 
SHEA, BIA, CCAA & WEPPA. A Guide to the New Bankruptcy & Insolvency Regime, Markham, Ont., 
LexisNexis Canada Inc., 2009, p. 60-63; Lloyd W. HOULDEN, Geoffrey B. MORAWETZ & Janis P. 
SARRA, The 2010 Annotated Bankruptcy and Insolvency Act, Toronto, Carswell, 2010, N§149 et 
N§150. 


15  Par analogie, voir : Highland Capital Management c. Uniforêt Inc., voir supra, note 8, paragr. 18. 
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7.2.1 Une quittance complète, finale et définitive des Créanciers quant à toute 
Réclamation contre la Débitrice et une renonciation des Créanciers à 
exercer tout droit personnel ou réel à l’égard des Réclamations; 


7.2.2 Une quittance complète, finale et définitive des Créanciers quant à toute 
réclamation, autre qu’une réclamation visée au paragraphe 5.1(2) LACC, 
qu’ils ont ou pourraient avoir, directement ou indirectement, contre les 
administrateurs, dirigeants, employés ou autres représentants ou 
mandataires de la Débitrice en raison ou à l’égard d’une Réclamation 
Visée et une renonciation des Créanciers à exercer tout droit personnel 
ou réel à l’égard de toute telle réclamation; 


7.2.3 Une quittance complète, finale et définitive des Créanciers quant à toute 
réclamation qu’ils ont ou pourraient avoir, directement ou indirectement, 
contre DCR et Fortin, de même que leurs dirigeants, administrateurs, 
directeurs, employés, conseillers financiers, conseillers juridiques, 
banquiers d’affaires, consultants, mandataires et comptables actuels et 
passés respectifs à l’égard de l’ensemble des demandes, réclamations, 
actions, causes d’action, demandes reconventionnelles, poursuites, 
dettes, sommes d’argent, comptes, engagements, dommages-intérêts, 
décisions, jugements, dépenses, saisies, charges et autres 
recouvrements au titre d’une créance, d’une obligation, d’une demande 
ou d’une cause d’action de quelque nature que ce soit qu’un Créancier 
pourrait avoir le droit de faire valoir à l’encontre de DCR ou Fortin; 


7.2.4 Une quittance complète, finale et définitive des Créanciers quant à toute 
réclamation qu’ils ont ou pourraient avoir, directement ou indirectement, 
contre la Débitrice ou le Contrôleur ou leurs administrateurs, dirigeants, 
employés ou autres représentants ou mandataires ainsi que leurs 
conseillers juridiques à l’égard de toute mesure prise ou omission faite de 
bonne foi dans le cadre des Procédures ou de la préparation et la mise 
en œuvre du Plan ou de tout contrat, effet, quittance ou autre convention 
ou document créé ou conclu, ou de toute autre mesure prise ou omise 
relativement aux Procédures ou au Plan, étant entendu qu’aucune 
disposition du présent paragraphe ne limite la responsabilité d’une 
Personne à l’égard d’une faute relativement à une obligation 
expressément formulée qu’elle a aux termes du Plan ou aux termes de 
toute convention ou autre document conclu par cette Personne après la 
Date de détermination ou conformément aux modalités du Plan, ni à 
l’égard du manquement à un devoir de prudence envers quelque autre 
Personne et survenant après la Date de prise d’effet. À tous égards, la 
Débitrice et le Contrôleur et leurs employés, dirigeants, administrateurs, 
mandataires et conseillers respectifs ont le droit de s’en remettre à l’avis 
de conseillers juridiques relativement à leurs obligations et 
responsabilités aux termes du Plan; et 


7.2.5 Une quittance complète, finale et définitive de la Débitrice quant à toute 
réclamation qu’elle a ou pourrait avoir, directement ou indirectement, 
contre ses administrateurs, dirigeants et employés. 
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[33] Les quittances prévues aux clauses 7.2.1 et 7.2.4 sont standard et le requérant, 
qui ne s'en prend pas à la clause 7.2.5, vise surtout la quittance prévue par la clause 
7.2.3, qui libère DCR (acronyme désignant Capital Régional et Coopératif Desjardins et 
Desjardins Capital de Développement Estrie inc.) et Denis Fortin de toute réclamation 
qu'un créancier de l'intimée pourrait faire valoir contre eux pour quelque cause que ce 
soit. La requête pour permission d'appeler, à ce sujet, expose notamment que : 


145. Le litige entre CRCD et l'Appelant quant au rachat de ses actions en date 
du 28 février 2006 ne peut être éliminé du simple fait que CRDC contribue au 
plan d'arrangement de l'Intimée; 


146. Une quittance générale et finale au bénéfice de Fortin n'a également rien 
à voir avec les activités de l'Intimée. 


147.  D'ailleurs, Fortin agissait comme administrateur de l'entreprise et il est 
notamment poursuivi pour oppression par l'Appelant. 


148. Or, la Loi sur les arrangements avec les créanciers des compagnies limite 
les quittances et ne permet pas de couvrir une telle réclamation par quittance.16 


[34] L'article 5.1 L.a.c.c prévoit que : 


5.1 (1) La transaction ou l’arrangement 
visant une compagnie débitrice peut 
comporter, au profit de ses créanciers, 
des dispositions relativement à une 
transaction sur les réclamations contre 
ses administrateurs qui sont antérieures 
aux procédures intentées sous le régime 
de la présente loi et visent des 
obligations de celle-ci dont ils peuvent 
être, ès qualités, responsables en droit. 


(2) La transaction ne peut toutefois viser 
des réclamations portant sur des droits 
contractuels d’un ou de plusieurs 
créanciers ou fondées sur la fausse 
représentation ou la conduite injustifiée 
ou abusive des administrateurs. 


(3) Le tribunal peut déclarer qu’une 
réclamation contre les administrateurs ne 
peut faire l’objet d’une transaction s’il est 
convaincu qu’elle ne serait ni juste ni 
équitable dans les circonstances. 


(4) Si tous les administrateurs 
démissionnent ou sont destitués par les 


5.1 (1) A compromise or arrangement 
made in respect of a debtor company may 
include in its terms provision for the 
compromise of claims against directors of 
the company that arose before the 
commencement of proceedings under this 
Act and that relate to the obligations of the 
company where the directors are by law 
liable in their capacity as directors for the 
payment of such obligations. 


(2) A provision for the compromise of 
claims against directors may not include 
claims that 


(a) relate to contractual rights of one or 
more creditors; or 


(b) are based on allegations of 
misrepresentations made by directors to 
creditors or of wrongful or oppressive 
conduct by directors. 
(3) The court may declare that a claim 
against directors shall not be 
compromised if it is satisfied that the 


                                            
16  Voir aussi les paragr. 142, 143 et 152 de la requête pour permission d'appeler. 
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actionnaires sans être remplacés, 
quiconque dirige ou supervise les 
activités commerciales et les affaires 
internes de la compagnie débitrice est 
réputé un administrateur pour 
l’application du présent article. 


 


compromise would not be fair and 
reasonable in the circumstances. 


(4) Where all of the directors have 
resigned or have been removed by the 
shareholders without replacement, any 
person who manages or supervises the 
management of the business and affairs 
of the debtor company shall be deemed to 
be a director for the purposes of this 
section. 


[Soulignements ajoutés.] 


[35] Dans la mesure où la clause 7.2.3 du plan d'arrangement doit être lue en 
conjonction avec la clause 7.2.2, qui comporte justement une réserve conforme en tous 
points au paragr. 5.1(2) L.a.c.c.17, la contestation du requérant paraît à première vue 
sans objet quant aux administrateurs de l'intimée, dont Denis Fortin, un des 
administrateurs et des défendeurs à l'action en oppression. 


[36] Voici par ailleurs ce qu'écrit le juge de première instance à propos des 
quittances : 


[16] Pour ce qui est de l'argument concernant la réorganisation du capital-
actions ainsi que la possibilité d'accorder des quittances en faveur des tiers, le 
tribunal fait sien le plan d'argumentation présenté par la débitrice. 
[Soulignement ajouté.] 


[37] Or, devant la Cour supérieure, se basant principalement sur l'arrêt de la Cour 
d'appel de l'Ontario dans A.T.B. Financial v. Metcalfe & Mansfield Alternative 
Invesments II Corp.18, l'intimée faisait à cet égard valoir que la quittance en faveur de 
DCR était légale et appropriée en l'espèce, considérant que cette quittance a un lien 
raisonnable avec la réorganisation proposée19. Dans l'argumentaire écrit remis au juge 
de première instance, l'intimée citait les passages suivants de l'arrêt Metcalfe20 :  


[113] At para. 71 above I recited a number of factual findings the application 
judge made in concluding that approval of the Plan was within his jurisdiction 
under the CCAA and that it was fair and reasonable. For convenience, I reiterate 


                                            
17  Ce n'était pas le cas dans l'affaire Papiers Gaspésia inc. (Arrangement relatif à), B.E. 2005BE-85 


(C.S.), paragr. 35 à 48, et le juge Chaput, tout en reconnaissant la possibilité d'inclure au plan 
d'arrangement des quittances envers les tiers, exclut une quittance non conforme à l'article 5.1 
L.a.c.c. Sur l'impossibilité de consentir une quittance contraire à l'article 5.1, paragr. (2), L.a.c.c., voir 
aussi : Royal Penfield inc. (Syndic de), [2003] R.J.Q. 2157 (C.S.), paragr. 44 à 48. 


18  (2008), 92 O.R. (3d) 513, requête pour autorisation de pourvoi à la Cour suprême rejetée, 19 
septembre 2008, 32765. 


19  Voir la p. 26, paragr. 112, du plan d'argumentation déposé par l'intimée devant la Cour supérieure. 
Voir aussi p. 31, paragr. 127 à 130. 


20  Ibid., p. 27, paragr. 113. 
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them here — with two additional findings — because they provide an important 
foundation for his analysis concerning the fairness and reasonableness of the 
Plan. The application judge found that: 


a) The parties to be released are necessary and essential to the restructuring of 
the debtor; 


b) The claims to be released are rationally related to the purpose of the Plan and 
necessary for it; 


c) The Plan cannot succeed without the releases; 


d) The parties who are to have claims against them released are contributing in a 
tangible and realistic way to the Plan; 


e) The Plan will benefit not only the debtor companies but creditor Noteholders 
generally; 


f) The voting creditors who have approved the Plan did so with knowledge of the 
nature and effect of the releases; and that, 


g) The releases are fair and reasonable and not overly broad or offensive to 
public policy. 


[38] Manifestement, le juge de première instance a estimé que la quittance dont DCR 
est bénéficiaire selon la clause 7.2.3 du plan d'arrangement répondait à ces exigences. 


[39] Le plan d'argumentation produit par l'intimée devant la Cour supérieure et, de 
même, le plan d'argumentation déposé aux fins du présent débat citent aussi, entre 
autres, l'affaire Muscletech Research and Development Inc.21, où l'on reconnaît la 
possibilité, dans le cadre d'un arrangement régi par la L.a.c.c de stipuler une quittance 
en faveur du tiers qui finance la restructuration de l'entreprise débitrice22. Or, c'est 
précisément, en l'espèce, le cas de DCR, qui versera une somme considérable afin de 
soutenir la réorganisation des affaires de l'intimée dans le cadre du plan d'arrangement. 


[40] Il n'est pas inutile de reproduire ici quelques-uns des passages de l'affaire 
Muscletech : 


[7] With respect to the relief sought relating to Claims against Third Parties, 
the position of the Objecting Claimants appears to be that this court lacks 
jurisdiction to make any order affecting claims against third parties who are not 
applicants in a CCAA proceeding. I do not agree. In the case at bar, the whole 
plan of compromise which is being funded by Third Parties will not proceed 


                                            
21  (2006), 25 C.B.R. (5th) 231 (Ont. S.C.J.). 
22  Voir p. 30, paragr. 123,  du plan d'argumentation de l'intimée devant la Cour supérieure, voir p. 40, 


paragr. 183 du plan d'argumentation de l'intimée en opposition à la requête pour permission 
d'appeler. 
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unless the plan provides for a resolution of all claims against the Applicants and 
Third Parties arising out of "the development, advertising and marketing, and 
sale of health supplements, weight loss and sports nutrition or other products by 
the Applicants or any of them" as part of a global resolution of the litigation 
commenced in the United States. In his Endorsement of January 18, 2006, 
Farley J. stated: 


the Product Liability system vis-à-vis the Non-Applicants appears to be in 
essence derivative of claims against the Applicants and it would neither be 
logical nor practical/functional to have that Product Liability litigation not be dealt 
with on an all encompassing basis. 


[8] Moreover, it is not uncommon in CCAA proceedings, in the context of a 
plan of compromise and arrangement, to compromise claims against the 
Applicants and other parties against whom such claims or related claims are 
made. In addition, the Claims Resolution Order, which was not appealed, clearly 
defines Product Liability Claims to include claims against Third Parties and all of 
the Objecting Claimants did file Proofs Of Claim settling out in detail their claims 
against numerous Third Parties. 


[9] It is also, in my view, significant that the claims of certain of the Third 
Parties who are funding the proposed settlement have against the Applicants 
under various indemnity provisions will be compromised by the ultimate Plan to 
be put forward to this court. That alone, in my view, would be a sufficient basis to 
include in the Plan, the settlement of claims against such Third Parties. The 
CCAA does not prohibit the inclusion in a Plan of the settlement of claims against 
Third Parties. In Canadian Airlines Corp., Re (2000), 20 C.B.R. (4th) 1 (Alta. 
Q.B.), Paperney J. stated at p. 92: 


While it is true that section 5.2 of the CCAA does not authorize a release of 
claims against third parties other than directors, it does not prohibit such 
releases either. The amended terms of the release will not prevent claims from 
which the CCAA expressly prohibits release. 


[Soulignements ajoutés.] 


[41] Ultérieurement, la Cour supérieure de justice de l'Ontario, dans une décision 
rendue dans le même dossier en 2007, écrira que : 


[20] A unique feature of this Plan is the Releases provided under the Plan to 
Third Parties in respect of claims against them in any way related to "the 
research, development, manufacture, marketing, sale, distribution, application, 
advertising, supply, production, use or ingestion of products sold, developed or 
distributed by or on behalf of" the Applicants (see Article 9.1 of the Plan). It is 
self-evident, and the Subject Parties have confirmed before this court, that the 
Contributed Funds would not be established unless such Third Party Releases 
are provided and accordingly, in my view it is fair and reasonable to provide such 
Third Party releases in order to establish a fund to provide for distributions to 
creditors of the Applicants. With respect to support of the Plan, in addition to 
unanimous approval of the Plan by the creditors represented at meetings of 
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creditors, several other stakeholder groups support the sanctioning of the Plan, 
including Iovate Health Sciences Inc. and its subsidiaries (excluding the 
Applicants) (collectively, the "Iovate Companies"), the Ad Hoc Committee of 
MuscleTech Tort Claimants, GN Oldco, Inc. f/k/a General Nutrition Corporation, 
Zurich American Insurance Company, Zurich Insurance Company, HVL, Inc. and 
XL Insurance America Inc. It is particularly significant that the Monitor supports 
the sanctioning of the Plan. 


[21] With respect to balancing prejudices, if the Plan is not sanctioned, in 
addition to the obvious prejudice to the creditors who would receive nothing by 
way of distribution in respect of their claims, other stakeholders and Third Parties 
would continue to be mired in extensive, expensive and in some cases conflicting 
litigation in the United States with no predictable outcome. 


[…] 


[23] The representative Plaintiffs opposing the sanction of the Plan do not 
appear to be rearguing the basis on which the class claims were disallowed. 
Their position on this motion appears to be that the Plan is not fair and 
reasonable in that, as a result of the sanction of the Plan, the members of their 
classes of creditors will be precluded as a result of the Third Party Releases from 
taking any action not only against MuscleTech but against the Third Parties who 
are defendants in a number of the class actions. I have some difficulty with this 
submission. As stated above, in my view, it must be found to be fair and 
reasonable to provide Third Party Releases to persons who are contributing to 
the Contributed Funds to provide funding for the distributions to creditors 
pursuant to the Plan. Not only is it fair and reasonable; it is absolutely essential. 
There will be no funding and no Plan if the Third Party Releases are not 
provided. The representative Plaintiffs and all the members of their classes had 
ample opportunity to submit individual proofs of claim and have chosen not to do 
so, except for two or three of the representative Plaintiffs who did file individual 
proofs of claim but withdrew them when asked to submit proof of purchase of the 
subject products. Not only are the claims of the representative Plaintiffs and the 
members of their classes now barred as a result of the Claims Bar Order, they 
cannot in my view take the position that the Plan is not fair and reasonable 
because they are not participating in the benefits of the Plan but are precluded 
from continuing their actions against MuscleTech and the Third Parties under the 
terms of the Plan. They had ample opportunity to participate in the Plan and in 
the benefits of the Plan, which in many cases would presumably have resulted in 
full reimbursement for the cost of the product and, for whatever reason, chose 
not to do so. 


[…]23 
[Soulignements ajoutés.] 


                                            
23  Muscletech Research & Development Inc., Re (2007) 30 C.B.R. (5th) 59 (Ont. S.C.J.). 
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[42] Dans le même sens, on pourra consulter la décision de la Cour supérieure dans 
Charles-Auguste Fortier inc. (Arrangement relatif à)24, qui fait une étude approfondie de 
la question et conclut à l'opportunité d'une quittance en faveur de la caution de la 
société débitrice, caution qui joue un rôle central dans la réorganisation des affaires de 
celle-ci et sans le concours de laquelle le plan échouera. 


[43] La situation de l'espèce est analogue : DCR injectera des sommes substantielles 
dans la réorganisation de l'intimée en vertu du plan d'arrangement, ce qu'elle ne fera 
pas si elle ne peut bénéficier de la quittance prévue par la clause 7.2.3. La requête pour 
permission d'appeler et les observations présentées à l'audience ne permettent pas de 
conclure que le requérant conteste ce fait ou conteste l'absence d'une autre source de 
financement, son argument étant plutôt que cette quittance est sans lien avec les 
activités de l'entreprise. Avec égards, cet argument ne peut être retenu et, à mon avis, il 
n'a pas de chance raisonnable de succès devant cette Cour. La permission d'appeler 
ne saurait donc, sur le fondement de ce moyen, être accordée. 


* * 


[44] POUR CES MOTIFS, 


[45] La requête pour permission d'appeler est REJETÉE, avec dépens. 
 


  
 MARIE-FRANCE BICH, J.C.A. 
 
Me Sylvain Racette 
Bélanger Sauvé 
Pour le requérant 
 
Me Alain Tardif 
Me Isabelle Vendette 
McCarthy Tétreault 
Pour l’intimée 
 
Date d’audience : le 2 février 2010 
 


                                            
24  2008 QCCS 5388, J.E. 2009-9. 
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MOTION by debtor company seeking Court's approval of plan of arrangement.


Clément Gascon, J.S.C.:


Introduction


1      This judgment deals with the sanction and approval of a plan of arrangement under the CCAA 1 . The sole issue to resolve
is the fair and reasonable character of the plan. While the debtor company, the monitor and an overwhelming majority of
stakeholders strongly support this sanction and approval, three dissenting voices raise limited objections. The Court provides
these reasons in support of the Sanction Order it considers appropriate and justified to issue under the circumstances.


The Relevant Background


2      On April 17, 2009 [2009 CarswellQue 14194 (C.S. Que.)], the Court issued an Initial Order pursuant to the CCAA with
respect to the Abitibi Petitioners (listed in Schedule A), the Bowater Petitioners (listed in Schedule B) and the Partnerships
(listed in Schedule C).


3      On the day before, April 16, 2009, AbitibiBowater Inc., Bowater Inc. and certain of their U.S. and Canadian Subsidiaries
(the "U.S. Debtors") had, similarly, filed Voluntary Petitions for Relief under Chapter 11 of the U.S. Bankruptcy Code.


4      Since the Initial Order, the Abitibi Petitioners, the Bowater Petitioners and the Partnerships (collectively, "Abitibi") have,
under the protection of the Court, undertaken a huge and complex restructuring of their insolvent business.


5      The restructuring of Abitibi's imposing debt of several billion dollars was a cross-border undertaking that affected tens of
thousands of stakeholders, from employees, pensioners, suppliers, unions, creditors and lenders to government authorities.
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6      The process has required huge efforts on the part of many, including important sacrifices from most of the stakeholders
involved. To name just a few, these restructuring efforts have included the closure of certain facilities, the sale of assets, contracts


repudiations, the renegotiation of collective agreements and several costs saving initiatives 2 .


7      In a span of less than 18 months, more than 740 entries have been docketed in the Court record that now comprises in
excess of 12 boxes of documents. The Court has, so far, rendered over 100 different judgments and orders. The Stay Period has
been extended seven times. It presently expires on September 30, 2010.


8      Abitibi is now nearing emergence from this CCAA restructuring process.


9      In May 2010, after an extensive review of the available alternatives, and pursuant to lengthy negotiations and consultations
with creditors' groups, regulators and stakeholders, Abitibi filed its Plan of Reorganization and Compromise in the CCAA


restructuring process (the "CCAA Plan 3 "). A joint Plan of Reorganization was also filed at the same time in the U.S. Bankruptcy
Court process (the "U.S. Plan").


10      In essence, the Plans provided for the payment in full, on the Implementation Date and consummation of the U.S. Plan,
of all of Abitibi's and U.S. Debtors' secured debt obligations.


11      As for their unsecured debt obligations, save for few exceptions, the Plans contemplated their conversion to equity of the
post emergence reorganized Abitibi. If the Plans are implemented, the net value would likely translate into a recovery under
the CCAA Plan corresponding to the following approximate rates for the various Affected Unsecured Creditors Classes:


(a) 3.4% for the ACI Affected Unsecured Creditor Class;


(b) 17.1% for the ACCC Affected Unsecured Creditor Class;


(c) 4.2% for the Saguenay Forest Products Affected Unsecured Creditor Class;


(d) 36.5% for the BCFPI Affected Unsecured Creditor Class;


(e) 20.8% for the Bowater Maritimes Affected Unsecured Creditor Class; and


(f) 43% for the ACNSI Affected Unsecured Creditor Class.


12      With respect to the remaining Petitioners, the illustrative recoveries under the CCAA Plan would be nil, as these entities
have nominal assets.


13      As an alternative to this debt to equity swap, the basic structure of the CCAA Plan included as well the possibility of
smaller unsecured creditors receiving a cash distribution of 50% of the face amount of their Proven Claim if such was less than
$6,073, or if they opted to reduce their claim to that amount.


14      In short, the purpose of the CCAA Plan was to provide for a coordinated restructuring and compromise of Abitibi's debt
obligations, while at the same time reorganizing and simplifying its corporate and capital structure.


15      On September 14, 2010, Abitibi's Creditors' Meeting to vote on the CCAA Plan was convened, held and conducted. The
resolution approving the CCAA Plan was overwhelmingly approved by the Affected Unsecured Creditors of Abitibi, save for
the Creditors of one the twenty Classes involved, namely, the BCFC Affected Unsecured Creditors Class.


16      Majorities well in excess of the statutorily required simple majority in number and two-third majority in value of the
Affected Unsecured Claims held by the Affected Unsecured Creditors were attained. On a combined basis, the percentages
were 97.07% in number and 93.47% in value.
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17      Of the 5,793 votes cast by creditors holding claims totalling some 8,9 billion dollars, over 8,3 billion dollars worth of
claims voted in favour of approving the CCAA Plan.


The Motion 4  at Issue


18      Today, as required by Section 6 of the CCAA, the Court is asked to sanction and approve the CCAA Plan. The effect of
the Court's approval is to bind Abitibi and its Affected Unsecured Creditors to the terms of the CCAA Plan.


19      The exercise of the Court's authority to sanction a compromise or arrangement under the CCAA is a matter of judicial
discretion. In that exercise, the general requirements to be met are well established. In summary, before doing so, the Court


must be satisfied that 5 :


a) There has been strict compliance with all statutory requirements;


b) Nothing has been done or purported to be done that was not authorized by the CCAA; and


c) The Plan is fair and reasonable.


20      Only the third condition is truly at stake here. Despite Abitibi's creditors' huge support of the fairness and the reasonableness
of the CCAA Plan, some dissenting voices have raised objections.


21      They include:


a) The BCFC Noteholders' Objection;


b) The Contestations of the Provinces of Ontario and British Columbia; and


c) The Contestation of NPower Cogen Limited.


22      For the reasons that follow, the Court is satisfied that the CCAA Plan is fair and reasonable. The Contestations of the
Provinces of Ontario and British Columbia and of NPower Cogen Limited have now been satisfactorily resolved by adding to
the Sanction Order sought limited "carve-out" provisions in that regard. As for the only other objection that remains, namely
that of some of the BCFC Noteholders, the Court considers that it should be discarded.


23      It is thus appropriate to immediately approve the CCAA Plan and issue the Sanction Order sought, albeit with some minor
modifications to the wording of specific conclusions that the Court deems necessary.


24      In the Court's view, it is important to allow Abitibi to move forthwith towards emergence from the CCAA restructuring
process it undertook eighteen month ago.


25      No one seriously disputes that there is risk associated with delaying the sanction of the CCAA Plan. This risk includes
the fact that part of the exit financing sought by Abitibi is dependent upon the capital markets being receptive to the high yield
notes or term debt being offered, in a context where such markets are volatile. There is, undoubtedly, continuing uncertainty
with respect to the strength of the economic recovery and the effect this could have on the financial markets.


26      Moreover, there are numerous arrangements that Abitibi and their key stakeholders have agreed to or are in the
process of settling that are key to the successful implementation of the CCAA Plan, including collective bargaining agreements
with employees and pension funding arrangements with regulators. Any undue delay with implementation of the CCAA Plan
increases the risk that these arrangements may require alterations or amendments.


27      Finally, at hearing, Mr. Robertson, the Chief Restructuring Officer, testified that the monthly cost of any delay in Abitibi's
emergence from this CCAA process is the neighbourhood of 30 million dollars. That includes the direct professional costs and
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financing costs of the restructuring itself, as well as the savings that the labour cost reductions and the exit financing negotiated
by Abitibi will generate as of the Implementation Date.


28      The Court cannot ignore this reality in dealing rapidly with the objections raised to the sanction and approval of the
CCAA Plan.


Analysis


1. The Court's approval of the CCAA Plan


29      As already indicated, the first and second general requirements set out previously dealing with the statutory requirements
and the absence of unauthorized conduct are not at issue.


30      On the one hand, the Monitor has reached the conclusion that Abitibi is and has been in strict compliance with all statutory
requirements. Nobody suggests that this is not the case.


31      On the other hand, all materials filed and procedures taken by Abitibi were authorized by the CCAA and the orders of
this Court. The numerous reports of the Monitor (well over sixty to date) make no reference to any act or conduct by Abitibi
that was not authorized by the CCAA; rather, the Monitor is of the view that Abitibi has not done or purported to do anything


that was not authorized by the CCAA 6 .


32      In fact, in connection with each request for an extension of the stay of proceedings, the Monitor has reported that
Abitibi was acting in good faith and with due diligence. The Court has not made any contrary finding during the course of
these proceedings.


33      Turning to the fairness and reasonableness of a CCAA Plan requirement, its assessment requires the Court to consider the
relative degrees of prejudice that would flow from granting or refusing the relief sought. To that end, in reviewing the fairness


and reasonableness of a given plan, the Court does not and should not require perfection 7 .


34      Considering that a plan is, first and foremost, a compromise and arrangement reached, between a debtor company and its
creditors, there is, indeed, a heavy onus on parties seeking to upset a plan where the required majorities have overwhelmingly
supported it. From that standpoint, a court should not lightly second-guess the business decisions reached by the creditors as


a body 8 .


35      In that regard, courts in this country have held that the level of approval by the creditors is a significant factor in determining


whether a CCAA Plan is fair and reasonable 9 . Here, the majorities in favour of the CCAA Plan, both in number and in value, are
very high. This indicates a significant and very strong support of the CCAA Plan by the Affected Unsecured Creditors of Abitibi.


36      Likewise, in its Fifty-Seventh Report, the Monitor advised the creditors that their approval of the CCAA Plan would
be a reasonable decision. He recommended that they approve the CCAA Plan then. In its Fifty-Eighth Report, the Monitor
reaffirmed its view that the CCAA Plan was fair and reasonable. The recommendation was for the Court to sanction and approve
the CCAA Plan.


37      In a matter such as this one, where the Monitor has worked through out the restructuring with professionalism, objectivity
and competence, such a recommendation carries a lot of weight.


38      The Court considers that the CCAA Plan represents a truly successful compromise and restructuring, fully in line with the
objectives of the CCAA. Despite its weaknesses and imperfections, and notwithstanding the huge sacrifices and losses it imposes
upon numerous stakeholders, the CCAA Plan remains a practical, reasonable and responsible solution to Abitibi's insolvency.


39      Its implementation will preserve significant social and economic benefits to the Canadian economy, including enabling
about 11,900 employees (as of March 31, 2010) to retain their employment, and allowing hundreds of municipalities, suppliers
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and contractors in several regions of Ontario and Quebec to continue deriving benefits from a stronger and more competitive
important player in the forest products industry.


40      In addition, the business of Abitibi will continue to operate, pension plans will not be terminated, and the Affected
Unsecured Creditors will receive distributions (including payment in full to small creditors).


41      Moreover, simply no alternative to the CCAA Plan has been offered to the creditors of Abitibi. To the contrary, it appears
obvious that in the event the Courtdoes not sanction the CCAA Plan, the considerable advantages that it creates will be most
likely lost, such that Abitibi may well be placed into bankruptcy.


42      If that were to be the case, no one seriously disputes that most of the creditors would end up being in a more disadvantageous
position than with the approval of the CCAA Plan. As outlined in the Monitor's 57th Report, the alternative scenario, a liquidation
of Abitibi's business, will not prove to be as advantageous for its creditors, let alone its stakeholders as a whole.


43      All in all, the economic and business interests of those directly concerned with the end result have spoken vigorously
pursuant to a well-conducted democratic process. This is certainly not a case where the Court should override the express and
strong wishes of the debtor company and its creditors and the Monitor's objective analysis that supports it.


44      Bearing these comments in mind, the Court notes as well that none of the objections raised support the conclusion that
the CCAA Plan is unfair or unreasonable.


2. The BCFC Noteholders' objections


45      In the end, only Aurelius Capital Management LP and Contrarian Capital Management LLC (the "Noteholders") oppose


the sanction of the CCAA Plan 10 .


46      These Noteholders, through their managed funds entities, hold about one-third of some six hundred million US dollars of
Unsecured Notes issued by Bowater Canada Finance Company ("BCFC") and which are guaranteed by Bowater Incorporated.
These notes are BCFC's only material liabilities.


47      BCFC was a Petitioner under the CCAA proceedings and a Debtor in the parallel proceedings under Chapter 11 of the
U.S. Bankruptcy Code. However, its creditors voted to reject the CCAA Plan: while 76.8% of the Class of Affected Unsecured
Creditors of BCFC approved the CCAA Plan in number, only 48% thereof voted in favour in dollar value. The required majorities
of the CCAA were therefore not met.


48      As a result of this no vote occurrence, the Affected Unsecured Creditors of BCFC, including the Noteholders, are
Unaffected Creditors under the CCAA Plan: they will not receive the distribution contemplated by the plan. As for BCFC itself,
this outcome entails that it is not an "Applicant" for the purpose of this Sanction Order.


49      Still, the terms of the CCAA Plan specifically provide for the compromise and release of any claims BCFC may have against
the other Petitioners pursuant, for instance, to any inter company transactions. Similarly, the CCAA Plan specifies that BCFC's
equity interests in any other Petitioner can be exchanged, cancelled, redeemed or otherwise dealt with for nil consideration.


50      In their objections to the sanction of the CCAA Plan, the Noteholders raise, in essence, three arguments:


(a) They maintain that BCFC did not have an opportunity to vote on the CCAA Plan and that no process has been
established to provide for BCFC to receive distribution as a creditor of the other Petitioners;


(b) They criticize the overly broad and inappropriate character of the release provisions of the CCAA Plan;


(c) They contend that the NAFTA Settlement Funds have not been appropriately allocated.


51      With respect, the Court considers that these objections are ill founded.







AbitibiBowater Inc., Re, 2010 QCCS 4450, 2010 CarswellQue 10118


2010 QCCS 4450, 2010 CarswellQue 10118, 193 A.C.W.S. (3d) 360, 72 C.B.R. (5th) 80...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 9


52      First, given the vote by the creditors of BCFC that rejected the CCAA Plan and its specific terms in the event of such a
situation, the initial ground of contestation is moot for all intents and purposes.


53      In addition, pursuant to a hearing held on September 16 and 17, 2010, on an Abitibi's Motion for Advice and
Directions, Mayrand J. already concluded that BCFC had simply no claims against the other Petitioners, save with respect to
the Contribution Claim referred to in that motion and that is not affected by the CCAA Plan in any event.


54      There is no need to now review or reconsider this issue that has been heard, argued and decided, mostly in a context
where the Noteholders had ample opportunity to then present fully their arguments.


55      In her reasons for judgment filed earlier today in the Court record, Mayrand J. notably ruled that the alleged Inter Company
Claims of BCFC had no merit pursuant to a detailed analysis of what took place.


56      For one, the Monitor, in its Amended 49 th  Report, had made a thorough review of the transactions at issue and concluded
that they did not appear to give rise to any inter company debt owing to BCFC.


57      On top of that, Mayrand J. noted as well that the Independent Advisors, who were appointed in the Chapter 11 U.S.
Proceedings to investigate the Inter Company Transactions that were the subject of the Inter Company Claims, had completed


their report in this regard. As explained in its 58 th  Report, the Monitor understands that they were of the view that BCFC
had no other claims to file against any other Petitioner. In her reasons, Mayrand J. concluded that this was the only reasonable
inference to draw from the evidence she heard.


58      As highlighted by Mayrand J. in these reasons, despite having received this report of the Independent Advisors, the
Noteholders have not agreed to release its content. Conversely, they have not invoked any of its findings in support of their
position either.


59      That is not all. In her reasons for judgment, Mayrand J. indicated that a detailed presentation of the Independent Advisors
report was made to BCFC's Board of Directors on September 7, 2010. This notwithstanding, BCFC elected not to do anything
in that regard since then.


60      As a matter of fact, at no point in time did BCFC ever file, in the context of the current CCAA Proceedings, any claim
against any other Petitioner. None of its creditors, including the Noteholders, have either purported to do so for and/or on behalf
of BCFC. This is quite telling. After all, the transactions at issue date back many years and this restructuring process has been
going on for close to eighteen months.


61      To sum up, short of making allegations that no facts or analysis appear to support or claiming an insufficiency of process
because the independent and objective ones followed so far did not lead to the result they wanted, the Noteholders simply have
nothing of substance to put forward.


62      Contrary to what they contend, there is no need for yet again another additional process to deal with this question. To so
conclude would be tantamount to allowing the Noteholders to take hostage the CCAA restructuring process and derail Abitibi's
emergence for no valid reason.


63      The other argument of the Noteholders to the effect that BCFC would have had a claim as the holder of preferred shares of
BCHI leads to similar comments. It is, again, hardly supported by anything. In any event, assuming the restructuring transactions
contemplated under the CCAA Plan entail their cancellation for nil consideration, which is apparently not necessarily the case
for the time being, there would be nothing unusual in having the equity holders of insolvent companies not receive anything in
a compromise and plan of arrangement approved in a CCAA restructuring process.
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64      In such a context, the Court disagrees with the Noteholders' assertion that BCFC did not have an opportunity to vote
on the CCAA Plan or that no process was established to provide the latter to receive distribution as a potential creditor of the
other Petitioners.


65      To argue that the CCAA Plan is not fair and reasonable on the basis of these alleged claims of BCFC against the other
Petitioners has no support based on the relevant facts and Mayrand J.'s analysis of that specific point.


66      Second, given these findings, the issue of the breadth and appropriateness of the releases provided under the CCAA Plan
simply does not concern the Noteholders.


67      As stated by Abitibi's Counsel at hearing, BCFC is neither an "Applicant" under the terms of the releases of the CCAA
Plan nor pursuant to the Sanction Order. As such, BCFC does not give or get releases as a result of the Sanction Order. The
CCAA Plan does not release BCFC nor its directors or officers acting as such.


68      As it is not included as an "Applicant", there is no need to provide any type of convoluted "carve-out" provision as the
Noteholders requested. As properly suggested by Abitibi, it will rather suffice to include a mere clarification at paragraph 15 of
the Sanction Order to reaffirm that in the context of the releases and the Sanction Order, "Applicant" does not include BCFC.


69      As for the Noteholders themselves, they are Unaffected Creditors under the CCAA Plan as a result of the no vote of
their Class.


70      In essence, the main concern of the Noteholders as to the scope of the releases contemplated by the CCAA Plan and
the Sanction Order is a mere issue of clarity. In the Court's opinion, this is sufficiently dealt with by the addition made to the
wording of paragraph 15 of the Sanction Order.


71      Besides that, as explained earlier, any complaint by the Noteholders that the alleged inter company claims of BCFC are
improperly compromised by the CCAA Plan has no merit. If their true objective is to indirectly protect their contentions to that
end by challenging the wording of the releases, it is unjustified and without basis. The Court already said so.


72      Save for these arguments raised by the Noteholders that the Court rejects, it is worth noting that none of the stakeholders
of Abitibi object to the scope of the releases of the CCAA Plan or their appropriateness given the global compromise reached
through the debt to equity swap and the reorganization contemplated by the plan.


73      The CCAA permits the inclusion of releases (even ones involving third parties) in a plan of compromise or arrangement
when there is a reasonable connection between the claims being released and compromised and the restructuring achieved by the
plan. Amongst others, the broad nature of the terms "compromise or arrangement", the binding nature of a plan that has received
creditors' approval, and the principles that parties should be able to put in a plan what could lawfully be incorporated into any


other contract support the authority of the Court to approve these kind of releases 11 . In accordance with these principles, the
Quebec Superior Court has, in the past, sanctioned plans that included releases of parties making significant contribution to


a restructuring 12 .


74      The additional argument raised by the Noteholders with respect to the difference between the releases that could be
approved by this Court as compared to those that the U.S. Bankruptcy Court may issue in respect of the Chapter 11 Plan is
not convincing.


75      The fact that under the Chapter 11 Plan, creditors may elect not to provide releases to directors and officers of applicable
entities does not render similar kind of releases granted under the CCAA Plan invalid or improper. That the result may be
different in a jurisdiction as opposed to the other does not make the CCAA Plan unfair and unreasonable simply for that reason.



Andrea!!!

Highlight
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76      Third, the last objection of the Noteholders to the effect that the NAFTA Settlement Funds have not been properly
allocated is simply a red herring. It is aimed at provoking a useless debate with respect to which the Noteholders have, in
essence, no standing.


77      The Monitor testified that the NAFTA Settlement has no impact whatsoever upon BCFC. If it is at all relevant, all the
assets involved in this settlement belonged to another of the Petitioners, ACCC, with respect to whom the Noteholders are
not a creditor.


78      In addition, this apparent contestation of the allocation of the NAFTA Settlement Funds is a collateral attack on the Order
granted by this Court on September 1, 2010, which approved the settlement of Abitibi's NAFTA claims against the Government
of Canada, as well as the related payment to be made to the reorganised successor Canadian operating entity upon emergence.
No one has appealed this NAFTA Settlement Order.


79      That said, in their oral argument, the Noteholders have finally argued that the Court should lift the Stay of Proceedings
Order inasmuch as BCFC was concerned. The last extension of the Stay was granted on September 1, 2010, without objection;
it expires on September 30, 2010. It is clear from the wording of this Sanction Order that any extension beyond September
30, 2010 will not apply to BCFC.


80      The Court considers this request made verbally by the Noteholders as unfounded.


81      No written motion was ever served in that regard to start with. In addition, the Stay remains in effect against BCFC up
until September 30, 2010, that is, for about a week or so. The explanations offered by Abitibi's Counsel to leave it as such for
the time being are reasonable under the circumstances. It appears proper to allow a few days to the interested parties to ascertain
the impact, if any, of the Stay not being applicable anymore to BCFC, if alone to ascertain how this impacts upon the various
charges created by the Initial Order and subsequent Orders issued by the Court during the course of these proceedings.


82      There is no support for the concern of the Noteholders as to an ulterior motive of Abitibi for maintaining in place this
Stay of Proceedings against BCFC up until September 30, 2010.


83      All things considered, in the Court's opinion, it would be quite unfair and unreasonable to deny the sanction of the CCAA
Plan for the benefit of all the stakeholders involved on the basis of the arguments raised by the Noteholders.


84      Their objections either reargue issues that have been heard, considered and decided, complain of a lack a clarity of the
scope of releases that the addition of a few words to the Sanction Order properly addresses, or voice queries about the allocation
of important funds to the Abitibi's emergence from the CCAA that simply do not concern the entities of which the Noteholders
are allegedly creditors, be it in Canada or in the U.S.


85      When one remains mindful of the relative degrees of prejudice that would flow from granting or refusing the relief sought,
it is obvious that the scales heavily tilt in favour of granting the Sanction Order sought.


3. The Contestations of the Provinces of Ontario and British Columbia


86      Following negotiations that the Provinces involved and Abitibi pursued, with the assistance of the Monitor, up to the very
last minute, the interested parties have agreed upon a "carve-out" wording that is satisfactory to every one with respect to some
potential environmental liabilities of Abitibi in the event future circumstances trigger a concrete dispute in that regard.


87      In the Court's view, this is, by far, the most preferred solution to adopt with respect to the disagreement that exists on
their respective position as to potential proceedings that may arise in the future under environmental legislation. This approach
facilitates the approval of the CCAA Plan and the successful restructuring of Abitibi, without affecting the right of any affected
party in this respect.


88      The "carve-out" provisions agreed upon will be included in the Sanction Order.
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4. The Contestation of NPower Cogen Limited


89      By its Contestation, NPower Cogen Limited sought to preserve its rights with respect to what it called the "Cogen Motion",
namely a "motion to be brought by Cogen before this Honourable Court to have various claims heard" (para. 24(b) and 43 of
NPower Cogen Limited Contestation).


90      Here again, Abitibi and NPower Cogen Limited have agreed on an acceptable "carve-out" wording to be included in the
Sanction Order in that regard. As a result, there is no need to discuss the impact of this Contestation any further.


5. Abitibi's Reorganization


91      The Motion finally deals with the corporate reorganization of Abitibi and the Sanction Order includes declarations and
orders dealing with it.


92      The test to be applied by the Court in determining whether to approve a reorganization under Section 191 of the CBCA
is similar to the test applied in deciding whether to sanction a plan of arrangement under the CCAA, namely: (a) there must be
compliance with all statutory requirements; (b) the debtor company must be acting in good faith; and (c) the capital restructuring


must be fair and reasonable 13 .


93      It is not disputed by anyone that these requirements have been fulfilled here.


6. The wording of the Sanction Order


94      In closing, the Court made numerous comments to Abitibi's Counsel on the wording of the Sanction Order initially sought
in the Motion. These comments have been taken into account in the subsequent in depth revisions of the Sanction Order that
the Court is now issuing. The Court is satisfied with the corrections, adjustments and deletions made to what was originally
requested.


For these Reasons, The Court:


1      GRANTS the Motion.


Definitions


2      DECLARES that any capitalized terms not otherwise defined in this Order shall have the meaning ascribed thereto in the


CCAA Plan 14  and the Creditors' Meeting Order, as the case may be.


Service and Meeting


3      DECLARES that the notices given of the presentation of the Motion and related Sanction Hearing are proper and sufficient,
and in accordance with the Creditors' Meeting Order.


4      DECLARES that there has been proper and sufficient service and notice of the Meeting Materials, including the CCAA
Plan, the Circular and the Notice to Creditors in connection with the Creditors' Meeting, to all Affected Unsecured Creditors,
and that the Creditors' Meeting was duly convened, held and conducted in conformity with the CCAA, the Creditors' Meeting
Order and all other applicable orders of the Court.


5      DECLARES that no meetings or votes of (i) holders of Equity Securities and/or (ii) holders of equity securities of ABH
are required in connection with the CCAA Plan and its implementation, including the implementation of the Restructuring
Transactions as set out in the Restructuring Transactions Notice dated September 1, 2010, as amended on September 13, 2010.


CCAA Plan Sanction
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6      DECLARES that:


a) the CCAA Plan and its implementation (including the implementation of the Restructuring Transactions) have been
approved by the Required Majorities of Affected Unsecured Creditors in each of the following classes in conformity
with the CCAA: ACI Affected Unsecured Creditor Class, the ACCC Affected Unsecured Creditor Class, the 15.5%
Guarantor Applicant Affected Unsecured Creditor Classes, the Saguenay Forest Products Affected Unsecured Creditor
Class, the BCFPI Affected Unsecured Creditor Class, the AbitibiBowater Canada Affected Unsecured Creditor Class,
the Bowater Maritimes Affected Unsecured Creditor Class, the ACNSI Affected Unsecured Creditor Class, the Office
Products Affected Unsecured Creditor Class and the Recycling Affected Unsecured Creditor Class;


b) the CCAA Plan was not approved by the Required Majority of Affected Unsecured Creditors in the BCFC Affected
Unsecured Creditors Class and that the Holders of BCFC Affected Unsecured Claims are therefore deemed to be
Unaffected Creditors holding Excluded Claims against BCFC for the purpose of the CCAA Plan and this Order, and that
BCFC is therefore deemed not to be an Applicant for the purpose of this Order;


c) the Court is satisfied that the Petitioners and the Partnerships have complied with the provisions of the CCAA and all
the orders made by this Court in the context of these CCAA Proceedings in all respects;


d) the Court is satisfied that no Petitioner or Partnership has either done or purported to do anything that is not authorized
by the CCAA; and


e) the CCAA Plan (and its implementation, including the implementation of the Restructuring Transactions), is fair and
reasonable, and in the best interests of the Applicants and the Partnerships, the Affected Unsecured Creditors, the other
stakeholders of the Applicants and all other Persons stipulated in the CCAA Plan.


7      ORDERS that the CCAA Plan and its implementation, including the implementation of the Restructuring Transactions, are
sanctioned and approved pursuant to Section 6 of the CCAA and Section 191 of the CBCA, and, as at the Implementation Date,
will be effective and will enure to the benefit of and be binding upon the Applicants, the Partnerships, the Reorganized Debtors,
the Affected Unsecured Creditors, the other stakeholders of the Applicants and all other Persons stipulated in the CCAA Plan.


CCAA Plan Implementation


8      DECLARES that the Applicants, the Partnerships, the Reorganized Debtors and the Monitor, as the case may be, are
authorized and directed to take all steps and actions necessary or appropriate, as determined by the Applicants, the Partnerships
and the Reorganized Debtors in accordance with and subject to the terms of the CCAA Plan, to implement and effect the CCAA
Plan, including the Restructuring Transactions, in the manner and the sequence as set forth in the CCAA Plan, the Restructuring
Transactions Notice and this Order, and such steps and actions are hereby approved.


9      AUTHORIZES the Applicants, the Partnerships and the Reorganized Debtors to request, if need be, one or more order(s)
from this Court, including CCAA Vesting Order(s), for the transfer and assignment of assets to the Applicants, the Partnerships,
the Reorganized Debtors or other entities referred to in the Restructuring Transactions Notice, free and clear of any financial
charges, as necessary or desirable to implement and effect the Restructuring Transactions as set forth in the Restructuring
Transactions Notice.


10      DECLARES that, pursuant to Section 191 of the CBCA, the articles of AbitibiBowater Canada will be amended by new
articles of reorganization in the manner and at the time set forth in the Restructuring Transactions Notice.


11      DECLARES that all Applicants and Partnerships to be dissolved pursuant to the Restructuring Transactions shall be deemed
dissolved for all purposes without the necessity for any other or further action by or on behalf of any Person, including the
Applicants or the Partnerships or their respective securityholders, directors, officers, managers or partners or for any payments
to be made in connection therewith, provided, however, that the Applicants, the Partnerships and the Reorganized Debtors shall
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cause to be filed with the appropriate Governmental Entities articles, agreements or other documents of dissolution for the
dissolved Applicants or Partnerships to the extent required by applicable Law.


12      DECLARES that, subject to the performance by the Applicants and the Partnerships of their obligations under the CCAA
Plan, and in accordance with Section 8.1 of the CCAA Plan, all contracts, leases, Timber Supply and Forest Management
Agreements ("TSFMA") and outstanding and unused volumes of cutting rights (backlog) thereunder, joint venture agreements,
agreements and other arrangements to which the Applicants or the Partnerships are a party and that have not been terminated
including as part of the Restructuring Transactions or repudiated in accordance with the terms of the Initial Order will be
and remain in full force and effect, unamended, as at the Implementation Date, and no Person who is a party to any such
contract, lease, agreement or other arrangement may accelerate, terminate, rescind, refuse to perform or otherwise repudiate its
obligations thereunder, or enforce or exercise any right (including any right of dilution or other remedy) or make any demand
under or in respect of any such contract, lease, agreement or other arrangement and no automatic termination will have any
validity or effect by reason of:


a) any event that occurred on or prior to the Implementation Date and is not continuing that would have entitled such
Person to enforce those rights or remedies (including defaults, events of default, or termination events arising as a result
of the insolvency of the Applicants and the Partnerships);


b) the insolvency of the Applicants, the Partnerships or any affiliate thereof or the fact that the Applicants, the Partnerships
or any affiliate thereof sought or obtained relief under the CCAA, the CBCA or the Bankruptcy Code or any other applicable
legislation;


c) any of the terms of the CCAA Plan, the U.S. Plan or any action contemplated therein, including the Restructuring
Transactions Notice;


d) any settlements, compromises or arrangements effected pursuant to the CCAA Plan or the U.S. Plan or any action taken
or transaction effected pursuant to the CCAA Plan or the U.S. Plan; or


e) any change in the control, transfer of equity interest or transfer of assets of the Applicants, the Partnerships, the joint
ventures, or any affiliate thereof, or of any entity in which any of the Applicants or the Partnerships held an equity interest
arising from the implementation of the CCAA Plan (including the Restructuring Transactions Notice) or the U.S. Plan, or
the transfer of any asset as part of or in connection with the Restructuring Transactions Notice.


13      DECLARES that any consent or authorization required from a third party, including any Governmental Entity, under
any such contracts, leases, TSFMAs and outstanding and unused volumes of cutting rights (backlog) thereunder, joint venture
agreements, agreements or other arrangements in respect of any change of control, transfer of equity interest, transfer of assets
or transfer of any asset as part of or in connection with the Restructuring Transactions Notice be deemed satisfied or obtained,
as applicable.


14      DECLARES that the determination of Proven Claims in accordance with the Claims Procedure Orders, the Cross-border
Claims Protocol, the Cross-border Voting Protocol and the Creditors' Meeting Order shall be final and binding on the Applicants,
the Partnerships, the Reorganized Debtors and all Affected Unsecured Creditors.


Releases and Discharges


15      CONFIRMS the releases contemplated by Section 6.10 of the CCAA Plan and DECLARES that the said releases constitute
good faith compromises and settlements of the matters covered thereby, and that such compromises and settlements are in
the best interests of the Applicants and its stakeholders, are fair, equitable, and are integral elements of the restructuring and
resolution of these proceedings in accordance with the CCAA Plan, it being understood that for the purpose of these releases and/
or this Order, the terms "Applicants" or "Applicant" are not meant to include Bowater Canada Finance Corporation ("BCFC").
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16      ORDERS that, upon payment in full in cash of all BI DIP Claims and ULC DIP Claim in accordance with the CCAA Plan,
the BI DIP Lenders and the BI DIP Agent or ULC, as the case may be, shall at the request of the Applicants, the Partnerships or
the Reorganized Debtors, without delay, execute and deliver to the Applicants, the Partnerships or the Reorganized Debtors such
releases, discharges, authorizations and directions, instruments, notices and other documents as the Applicants, the Partnerships
or the Reorganized Debtors may reasonably request for the purpose of evidencing and/or registering the release and discharge
of any and all Financial Charges with respect to the BI DIP Claims or the ULC DIP Claim, as the case may be, the whole at
the expense of the Applicants, the Partnerships or the Reorganized Debtors.


17      ORDERS that, upon payment in full in cash of their Secured Claims in accordance with the CCAA Plan, the ACCC
Administrative Agent, the ACCC Term Lenders, the BCFPI Administrative Agent, the BCFPI Lenders, the Canadian Secured
Notes Indenture Trustee and any Holders of a Secured Claim, as the case may be, shall at the request of the Applicants,
the Partnerships or the Reorganized Debtors, without delay, execute and deliver to the Applicants, the Partnerships or the
Reorganized Debtors such releases, discharges, authorizations and directions, instruments, notices and other documents as
the Applicants, the Partnerships or the Reorganized Debtors may reasonably request for the purpose of evidencing and/or
registering the release and discharge of any and all Financial Charges with respect to the ACCC Term Loan Claim, BCFPI
Secured Bank Claim, Canadian Secured Notes Claim or any other Secured Claim, as the case may be, the whole at the expense
of the Applicants, the Partnerships or the Reorganized Debtors.


For the purposes of the present paragraph [17], in the event of any dispute as to the amount of any Secured Claim, the Applicants,
Partnerships or Reorganized Debtors, as the case may be, shall be permitted to pay to the Monitor the full amount in dispute
(as specified by the affected Secured Creditor or by this Court upon summary application) and, upon payment of the amount
not in dispute, receive the releases, discharges, authorizations, directions, instruments notices or other documents as provided
for therein. Any amount paid to the Monitor in accordance with this paragraph shall be held in trust by the Monitor for the
holder of the Secured Claim and the payer as their interests shall be determined by agreement between the parties or, failing
agreement, as directed by this Court after summary application.


18      PRECLUDES the prosecution against the Applicants, the Partnerships or the Reorganized Debtors, whether directly,
derivatively or otherwise, of any claim, obligation, suit, judgment, damage, demand, debt, right, cause of action, liability or
interest released, discharged or terminated pursuant to the CCAA Plan.


Accounts with Financial Institutions


19      ORDERS that any and all financial institutions (the "Financial Institutions") with which the Applicants, the Partnerships
and the Reorganized Debtors have or will have accounts (the "Accounts") shall process and/or facilitate the transfer of, or
changes to, such Accounts in order to implement the CCAA Plan and the transactions contemplated thereby, including the
Restructuring Transactions.


20      ORDERS that Mr. Allen Dea, Vice-President and Treasurer of ABH, or any other officer or director of the Reorganized
Debtors, is empowered to take all required acts with any of the Financial Institutions to affect the transfer of, or changes to,
the Accounts in order to facilitate the implementation of the CCAA Plan and the transactions contemplated thereby, including
the Restructuring Transactions.


Effect of failure to implement CCAA Plan


21      ORDERS that, in the event that the Implementation Date does not occur, Affected Unsecured Creditors shall not be bound
to the valuation, settlement or compromise of their Affected Claims at the amount of their Proven Claims in accordance with the
CCAA Plan, the Claims Procedure Orders or the Creditors' Meeting Order. For greater certainty, nothing in the CCAA Plan, the
Claims Procedure Orders, the Creditors' Meeting Order or in any settlement, compromise, agreement, document or instrument
made or entered into in connection therewith or in contemplation thereof shall, in any way, prejudice, quantify, adjudicate,
modify, release, waive or otherwise affect the validity, enforceability or quantum of any Claim against the Applicants or the
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Partnerships, including in the CCAA Proceedings or any other proceeding or process, in the event that the Implementation Date
does not occur.


Charges created in the CCAA Proceedings


22      ORDERS that, upon the Implementation Date, all CCAA Charges against the Applicants and the Partnerships or their
property created by the CCAA Initial Order or any subsequent orders shall be determined, discharged and released, provided
that the BI DIP Lenders Charge shall be cancelled on the condition that the BI DIP Claims are paid in full on the Implementation
Date.


Fees and Disbursements


23      ORDERS and DECLARES that, on and after the Implementation Date, the obligation to pay the reasonable fees and
disbursements of the Monitor, counsel to the Monitor and counsel to the Applicants and the Partnerships, in each case at their
standard rates and charges and including any amounts outstanding as of the Implementation Date, in respect of the CCAA Plan,
including the implementation of the Restructuring Transactions, shall become obligations of Reorganized ABH.


Exit Financing


24      ORDERS that the Applicants are authorized and empowered to execute, deliver and perform any credit agreements,
instruments of indebtedness, guarantees, security documents, deeds, and other documents, as may be required in connection
with the Exit Facilities.


Stay Extension


25      EXTENDS the Stay Period in respect of the Applicantsuntil the Implementation Date.


26      DECLARES that all orders made in the CCAA Proceedings shall continue in full force and effect in accordance with their
respective terms, except to the extent that such Orders are varied by, or inconsistent with, this Order, the Creditors' Meeting
Order, or any further Order of this Court.


Monitor and Chief Restructuring Officer


27      DECLARES that the protections afforded to Ernst & Young Inc., as Monitor and as officer of this Court, and to the
Chief Restructuring Officer pursuant to the terms of the Initial Order and the other Orders made in the CCAA Proceedings,
shall not expire or terminate on the Implementation Date and, subject to the terms hereof, shall remain effective and in full
force and effect.


28      ORDERS and DECLARES that any distributions under the CCAA Plan and this Order shall not constitute a "distribution"
and the Monitor shall not constitute a "legal representative" or "representative" of the Applicants for the purposes of section 159
of the Income Tax Act (Canada), section 270 of the Excise Tax Act (Canada), section 14 of the Act Respecting the Ministère
du Revenu (Québec), section 107 of the Corporations Tax Act (Ontario), section 22 of the Retail Sales Tax Act (Ontario),
section 117 of the Taxation Act, 2007 (Ontario) or any other similar federal, provincial or territorial tax legislation (collectively
the "Tax Statutes") given that the Monitor is only a Disbursing Agent under the CCAA Plan, and the Monitor in making such
payments is not "distributing", nor shall be considered to "distribute" nor to have "distributed", such funds for the purpose of the
Tax Statutes, and the Monitor shall not incur any liability under the Tax Statutes in respect of it making any payments ordered
or permitted hereunder, and is hereby forever released, remised and discharged from any claims against it under or pursuant to
the Tax Statutes or otherwise at law, arising in respect of payments made under the CCAA Plan and this Order and any claims
of this nature are hereby forever barred.


29      ORDERS and DECLARES that the Disbursing Agent, the Applicants and the Reorganized Debtors, as necessary, are
authorized to take any and all actions as may be necessary or appropriate to comply with applicable Tax withholding and
reporting requirements, including withholding a number of shares of New ABH Common Stock equal in value to the amount
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required to comply with such withholding requirements from the shares of New ABH Common Stock to be distributed to current
or former employees and making the necessary arrangements for the sale of such shares on the TSX or the New York Stock
Exchange on behalf of the current or former employees to satisfy such withholding requirements. All amounts withheld on
account of Taxes shall be treated for all purposes as having been paid to the Affected Unsecured Creditor in respect of which
such withholding was made, provided such withheld amounts are remitted to the appropriate Governmental Entity.


Claims Officers


30      DECLARES that, in accordance with paragraph [25] hereof, any claims officer appointed in accordance with the Claims
Procedure Orders shall continue to have the authority conferred upon, and to the benefit from all protections afforded to, claims
officers pursuant to Orders in the CCAA Proceedings.


General


31      ORDERS that, notwithstanding any other provision in this Order, the CCAA Plan or these CCAA Proceedings, the rights
of the public authorities of British Columbia, Ontario or New Brunswick to take the position in or with respect to any future
proceedings under environmental legislation that this or any other Order does not affect such proceedings by reason that such
proceedings are not in relation to a claim within the meaning of the CCAA or are otherwise beyond the jurisdiction of Parliament
or a court under the CCAA to affect in any way is fully reserved; as is reserved the right of any affected party to take any
position to the contrary.


32      DECLARES that nothing in this Order or the CCAA Plan shall preclude NPower Cogen Limited ("Cogen") from bringing
a motion for, or this Court from granting, the relief sought in respect of the facts and issues set out in the Claims Submission of
Cogen dated August 10, 2010 (the "Claim Submission"), and the Reply Submission of Cogen dated August 24, 2010, provided
that such relief shall be limited to the following:


a) a declaration that Cogen's claim against Abitibi Consolidated Inc. ("Abitibi") and its officers and directors, arising from
the supply of electricity and steam to Bridgewater Paper Company Limited between November 1, 2009 and February 2,
2010 in the amount of £9,447,548 plus interest accruing at the rate of 3% per annum from February 2, 2010 onwards (the
"Claim Amount") is (i) unaffected by the CCAA Plan or Sanction Order; (ii) is an Excluded Claim; or (iii) is a Secured
Claim; (iv) is a D&O Claim; or (v) is a liability of Abitibi under its Guarantee;


b) an Order directing Abitibi and its Directors and Officers to pay the Claim Amount to Cogen forthwith; or


c) in the alternative to (b), an order granting leave, if leave be required, to commence proceedings for the payment of the
Claim Amount under s. 241 of the CBCA and otherwise against Abitibi and its directors and officers in respect of same.


33      DECLARES that any of the Applicants, the Partnerships, the Reorganized Debtors or the Monitor may, from time to time,
apply to this Court for directions concerning the exercise of their respective powers, duties and rights hereunder or in respect
of the proper execution of the Order on notice to the Service List.


34      DECLARES that this Order shall have full force and effect in all provinces and territories in Canada.


35      REQUESTS the aid and recognition of any Court or administrative body in any Province of Canada and any Canadian
federal court or administrative body and any federal or state court or administrative body in the United States of America and
any court or administrative body elsewhere, to act in aid of and to be complementary to this Court in carrying out the terms
of the Order, including the registration of this Order in any office of public record by any such court or administrative body
or by any Person affected by the Order.


Provisional Execution


36      ORDERS the provisional execution of this Order notwithstanding any appeal and without the necessity of furnishing
any security;
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37      WITHOUT COSTS.


Schedule "A" — Abitibi Petitioners


1. ABITIBI-CONSOLIDATED INC.


2. ABITIBI-CONSOLIDATED COMPANY OF CANADA


3. 3224112 NOVA SCOTIA LIMITED


4. MARKETING DONOHUE INC.


5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.


6. 3834328 CANADA INC.


7. 6169678 CANADA INC.


8. 4042140 CANADA INC.


9. DONOHUE RECYCLING INC.


10. 1508756 ONTARIO INC.


11. 3217925 NOVA SCOTIA COMPANY


12. LA TUQUE FOREST PRODUCTS INC.


13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED


14. SAGUENAY FOREST PRODUCTS INC.


15. TERRA NOVA EXPLORATIONS LTD.


16. THE JONQUIERE PULP COMPANY


17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY


18. SCRAMBLE MINING LTD.


19. 9150-3383 QUÉBEC INC.


20. ABITIBI-CONSOLIDATED (U.K.) INC.


Schedule "B" — Bowater Petitioners


1. BOWATER CANADIAN HOLDINGS INC.


2. BOWATER CANADA FINANCE CORPORATION


3. BOWATER CANADIAN LIMITED


4. 3231378 NOVA SCOTIA COMPANY


5. ABITIBIBOWATER CANADA INC.







AbitibiBowater Inc., Re, 2010 QCCS 4450, 2010 CarswellQue 10118


2010 QCCS 4450, 2010 CarswellQue 10118, 193 A.C.W.S. (3d) 360, 72 C.B.R. (5th) 80...
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6. BOWATER CANADA TREASURY CORPORATION


7. BOWATER CANADIAN FOREST PRODUCTS INC.


8. BOWATER SHELBURNE CORPORATION


9. BOWATER LAHAVE CORPORATION


10. ST-MAURICE RIVER DRIVE COMPANY LIMITED


11. BOWATER TREATED WOOD INC.


12. CANEXEL HARDBOARD INC.


13. 9068-9050 QUÉBEC INC.


14. ALLIANCE FOREST PRODUCTS (2001) INC.


15. BOWATER BELLEDUNE SAWMILL INC.


16. BOWATER MARITIMES INC.


17. BOWATER MITIS INC.


18. BOWATER GUÉRETTE INC.


19. BOWATER COUTURIER INC.


Schedule "C" — 18.6 CCAA Petitioners


1. ABITIBIBOWATER INC.


2. ABITIBIBOWATER US HOLDING 1 CORP.


3. BOWATER VENTURES INC.


4. BOWATER INCORPORATED


5. BOWATER NUWAY INC.


6. BOWATER NUWAY MID-STATES INC.


7. CATAWBA PROPERTY HOLDINGS LLC


8. BOWATER FINANCE COMPANY INC.


9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED


10. BOWATER AMERICA INC.


11. LAKE SUPERIOR FOREST PRODUCTS INC.


12. BOWATER NEWSPRINT SOUTH LLC


13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC







AbitibiBowater Inc., Re, 2010 QCCS 4450, 2010 CarswellQue 10118


2010 QCCS 4450, 2010 CarswellQue 10118, 193 A.C.W.S. (3d) 360, 72 C.B.R. (5th) 80...
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14. BOWATER FINANCE II, LLC


15. BOWATER ALABAMA LLC


16. COOSA PINES GOLF CLUB HOLDINGS LLC
Motion granted.


Footnotes
1 Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.


2 See Monitor's Fifty-Seventh Report dated September 7, 2010, and Monitor's Fifty-Ninth Report dated September 17, 2010.


3 This Plan of Reorganisation and Compromise (as modified, amended or supplemented by CCAA Plan Supplements 3.2, 6.1(a)(i)


(as amended on September 13, 2010) and 6.1(a)(ii) dated September 1, 2010, CCAA Plan Supplements 6.8(a), 6.8(b) (as amended


on September 13, 2010), 6.8(d), 6.9(1) and 6.9(2) dated September 3, 2010, and the First Plan Amendment dated September 10,


2010, and as may be further modified, amended, or supplemented in accordance with the terms of such Plan of Reorganization and


Compromise) (collectively, the "CCAA Plan") is included as Schedules E and F to the Supplemental 59th Report of the Monitor


dated September 21, 2010.


4 Motion for an Order Sanctioning the Plan of Reorganization and Compromise and Other Relief (the "Motion"), pursuant to Sections


6, 9 and 10 of the CCAA and Section 191 of the Canada Business Corporations Act, R.S.C. 1985, c. C-44 (the "CBCA").


5 Boutiques San Francisco Inc. (Arrangement relatif aux), SOQUIJ AZ-50263185, B.E. 2004BE-775 (S.C.); Cable Satisfaction


International Inc. v. Richter & Associés inc., J.E. 2004-907 (C.S. Que.) [2004 CarswellQue 810 (C.S. Que.)].


6 See Monitor's Fifty-Eight Report dated September 16, 2010.


7 T. Eaton Co., Re (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]); Sammi Atlas Inc. (Re) (1998), 3 C.B.R. (4th) 171 (Ont.


Gen. Div. [Commercial List]); PSINET Ltd., Re (Ont. S.C.J. [Commercial List]).


8 Uniforêt inc., Re (C.S. Que.) [2003 CarswellQue 3404 (C.S. Que.)], TQS inc., Re, 2008 QCCS 2448 (C.S. Que.), B.E. 2008BE-834;


PSINET Ltd., Re (Ont. S.C.J. [Commercial List]); Olympia & York Developments Ltd. (Re) (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.).


9 Olympia & York Developments Ltd. (Re) (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.); Boutiques San Francisco inc. (Arrangement


relatif aux), SOQUIJ AZ-50263185 , B.E. 2004BE-775; PSINET Ltd., Re (Ont. S.C.J. [Commercial List]); Northland Properties


Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.), affirmed 73 C.B.R. (N.S.) 195 (B.C. C.A.).


10 The Indenture Trustee acting under the Unsecured Notes supports the Noteholders in their objections.


11 See, in this respect, ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587 (Ont. C.A.); Charles-


Auguste Fortier inc., Re (2008), J.E. 2009-9, 2008 QCCS 5388 (C.S. Que.); Hy Bloom inc. c. Banque Nationale du Canada, [2010]


R.J.Q. 912 (C.S. Que.).


12 Quebecor World Inc. (Arrangement relatif à), S.C. Montreal, Nº 500-11-032338-085, 2009-06-30, Mongeon J.


13 Raymor Industries inc. (Proposition de), [2010] R.J.Q. 608, 2010 QCCS 376 (C.S. Que.); Quebecor World Inc. (Arrangement relatif


à), S.C. Montreal, Nº 500-11-032338-085, 2009-06-30, Mongeon J., at para. 7-8; MEI Computer Technology Group Inc., Re [2005


CarswellQue 13408 (C.S. Que.)], (S.C., 2005-11-14), SOQUIJ AZ-50380254, 2005 CanLII 54083; Doman Industries Ltd., Re, 2003


BCSC 375 (B.C. S.C. [In Chambers]); Laidlaw, Re (Ont. S.C.J.).


14 It is understood that for the purposes of this Sanction Order, the CCAA Plan is the Plan of Reorganisation and Compromise (as


modified, amended or supplemented by CCAA Plan Supplements 3.2, 6.1(a)(i) (as amended on September 13, 2010) and 6.1(a)(ii)


dated September 1, 2010, CCAA Plan Supplements 6.8(a), 6.8(b) (as amended on September 13, 2010), 6.8(d), 6.9(1) and 6.9(2)


dated September 3, 2010, and the First Plan Amendment dated September 10, 2010, and as may be further modified, amended, or


supplemented in accordance with the terms of such Plan of Reorganization and Compromise) included as Schedules E and F to the


Supplemental 59 th  Report of the Monitor dated September 21, 2010.


 


End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights


reserved.
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[2013] 3 R.C.S. 53mARINe seRvIces  c.  RyAN (successION)


Marine Services International Limited et 
David Porter Appelants


c.


Succession de Joseph Ryan, représentée 
par son administratrice Yvonne Ryan, 
Yvonne Ryan, en son nom, Stephen Ryan, un 
mineur représenté par sa tutrice à l’instance 
Yvonne Ryan, Jennifer Ryan, une mineure 
représentée par sa tutrice à l’instance Yvonne 
Ryan, Succession de David Ryan, représentée 
par son administratrice Marilyn Ryan, 
Marilyn Ryan, en son nom, David Michael 
Ryan, un mineur représenté par sa tutrice à  
l’instance Marilyn Ryan, J and Y Fisheries Inc.  
et D and M Fisheries Inc., des personnes 
morales, faisant affaire sous la dénomination 
sociale Ryan’s Fisheries Partnership, 
Universal Marine Limited et procureur 
général du Canada Intimés


et


Procureur général de l’Ontario,  
procureur général de la Nouvelle‑Écosse,  
procureur général de la Colombie‑Britannique,  
procureur général de Terre‑Neuve‑ 
et‑Labrador, Workplace Health, Safety 
and Compensation Commission et 
Workers’ Compensation Board de la 
Colombie‑Britannique Intervenants


Répertorié : Marine Services  
International Ltd. c. Ryan (Succession)


2013 CSC 44


No du greffe : 34429.


2013 : 15 janvier; 2013 : 2 août.


Présents : La juge en chef McLachlin et les juges 
LeBel, Fish, Abella, Rothstein, Cromwell, Moldaver, 
Karakatsanis et Wagner.


Marine Services International Limited and  
David Porter Appellants


v.


Estate of Joseph Ryan, by its Administratrix, 
Yvonne Ryan, Yvonne Ryan, in her own right, 
Stephen Ryan, a Minor, by his Guardian  
ad litem, Yvonne Ryan, Jennifer Ryan, a Minor,  
by her Guardian ad litem, Yvonne Ryan, 
Estate of David Ryan, by its Administratrix, 
Marilyn Ryan, Marilyn Ryan, in her own 
right, David Michael Ryan, a Minor, by his 
Guardian ad litem, Marilyn Ryan, J and  
Y Fisheries Inc. and D and M Fisheries Inc., 
bodies corporate, trading and operating 
as Ryan’s Fisheries Partnership, Universal 
Marine Limited and Attorney General  
of Canada Respondents


and


Attorney General of Ontario,  
Attorney General of Nova Scotia,  
Attorney General of British Columbia, 
Attorney General of Newfoundland  
and Labrador, Workplace Health,  
Safety and Compensation Commission and  
Workers’ Compensation Board of  
British Columbia Interveners


Indexed as: Marine Services  
International Ltd. v. Ryan Estate


2013 SCC 44


File No.: 34429.


2013: January 15; 2013: August 2.


Present: McLachlin C.J. and LeBel, Fish, Abella, 
Rothstein, Cromwell, Moldaver, Karakatsanis and 
Wagner JJ.
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54 [2013] 3 S.C.R.mARINe seRvIces  v.  RyAN esTATe


eN Appel de lA cOuR d’Appel de 
TeRRe‑Neuve‑eT‑lABRAdOR


Droit constitutionnel — Partage des compétences 
— Navigation et bâtiments ou navires — Exclusivité 
des compétences — Prépondérance fédérale — Droit 
d’action conféré aux personnes à charge d’un défunt 
par une loi maritime fédérale — Action en dommage 
prohibée contre l’employeur ou un travailleur par une loi 
provinciale sur les accidents du travail si une indemnité 
est payable au titre de cette loi — Décès de pêcheurs 
lors d’un accident en mer — Action en négligence 
intentée en vertu de la loi maritime fédérale par des 
personnes à charge subséquemment au versement à ces 
dernières d’une indemnité en vertu du régime provincial 
d’indemnisation des accidents du travail — La loi 
provinciale est‑elle constitutionnellement inapplicable 
aux actions en négligence fondées sur le droit maritime 
fédéral en raison de la doctrine de l’exclusivité des  
compétences? — La loi provinciale est‑elle constitution‑
nellement inopérante à l’égard des actions en négligence 
fondées sur le droit maritime fédéral en raison de la 
doctrine de la prépondérance des lois fédérales? — 
Loi constitutionnelle de 1867, art. 91(10) — Workplace 
Health, Safety and Compensation Act, R.S.N.L. 1990, 
ch. W‑11, art. 44 — Loi sur la responsabilité en matière 
maritime, L.C. 2001, ch. 6, art. 6(2).


Droit maritime — Responsabilité délictuelle — 
Interdiction de poursuites prévue par la loi — Décès de 
pêcheurs lors d’un accident en mer dans l’exercice de 
leurs fonctions — La loi provinciale sur les accidents du 
travail interdit‑elle aux personnes à charge d’intenter 
une action en négligence en vertu d’une loi maritime 
fédérale? — Workplace Health, Safety and Compensation 
Act, R.S.N.L. 1990, ch. W‑11, art. 44 — Loi sur la respon‑
sabilité en matière maritime, L.C. 2001, ch. 6, art. 6(2).


Accidents du travail — Interdiction de poursuites 
prévue par la loi — Action en dommage prohibée contre 
l’employeur ou un travailleur par une loi provinciale 
sur les accidents du travail si une indemnité est payable 
au titre de cette loi — Décès de pêcheurs lors d’un 
accident en mer dans l’exercice de leurs fonctions — 
Action en négligence intentée par des personnes à 
charge subséquemment à l’obtention d’une indemnité 
— La mort est‑elle survenue autrement que dans le 
cours des activités habituelles ou accessoires menées 
dans l’industrie à laquelle participe l’employeur? — 
L’interdiction légale de poursuites s’applique‑t‑elle? 
— Workplace Health, Safety and Compensation Act, 
R.S.N.L. 1990, ch. W‑11, art. 44.


ON AppeAl fROm The cOuRT Of AppeAl fOR 
NewfOuNdlANd ANd lABRAdOR


Constitutional law — Division of powers — Navigation 
and shipping —Interjurisdictional immunity — Federal 
paramountcy — Federal maritime legislation providing 
for action by dependants in case of death of person — 
Provincial workers’ compensation legislation prohibiting 
actions in respect of injury against employer or worker if 
compensation payable — Fishermen dying in maritime 
accident — Dependants obtaining compensation under 
provincial workers’ compensation scheme and bringing 
negligence action under federal maritime legislation — 
Whether provincial legislation constitutionally inapplic‑
able to federal maritime negligence claims by reason 
of doctrine of interjurisdictional immunity — Whether 
provincial legislation constitutionally inoperative in 
respect of federal maritime negligence claims by reason 
of doctrine of federal paramountcy — Constitution Act,  
1867, s. 91(10) — Workplace Health, Safety and Com‑
pensation Act, R.S.N.L. 1990, c. W‑11, s. 44 — Marine 
Liability Act, S.C. 2001, c. 6, s. 6(2).


Maritime law — Liability in tort — Statutory bar of  
action — Fishermen dying in maritime accident in the  
course of employment — Whether negligence action 
brought by dependants under federal maritime legis‑
lation prohibited by provincial workers’ compensation 
legislation — Workplace Health, Safety and Compen‑
sation Act, R.S.N.L. 1990, c. W‑11, s.  44 — Marine 
Liability Act, S.C. 2001, c. 6, s. 6(2).


Workers’ compensation — Statutory bar of action — 
Compensation legislation prohibiting actions against 
employer or worker in respect of injury if compensation 
payable — Fishermen dying in maritime accident in the 
course of employment — Dependants obtaining com‑
pensation and bringing negligence action — Whether 
death occurred otherwise than in the conduct of the 
operations usual in or incidental to the industry carried 
on by the employer — Whether statutory bar applies 
— Workplace Health, Safety and Compensation Act, 
R.S.N.L. 1990, c. W‑11, s. 44.
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[2013] 3 R.C.S. 55mARINe seRvIces  c.  RyAN (successION)


Les frères Ryan ont perdu la vie lorsque leur bateau, le 
Ryan’s Commander, a chaviré au retour d’une expédition 
de pêche au large des côtes de Terre-Neuve-et-Labrador. 
Leurs veuves et enfants à charge (les «  successions 
Ryan  ») ont demandé et reçu des indemnités au titre 
de la Workplace Health, Safety and Compensation Act 
(«  WHSCA  ») de Terre-Neuve-et-Labrador. En outre, 
s’appuyant sur la Loi sur la responsabilité en matière 
maritime («  LRMM  ») du gouvernement fédéral, les 
successions Ryan ont intenté une action contre Universal 
Marine Limited, Marine Services International Limited 
et P, un employé de cette dernière, leur reprochant 
d’avoir fait montre de négligence dans la conception et  
la construction du Ryan’s Commander, de même que 
contre le procureur général du Canada, pour le motif qu’il  
y aurait eu négligence de la part de Transports Canada 
dans l’inspection du bateau. Marine Services et P ont  
demandé à la Workplace Health, Safety and Compen-
sation Commission de décider si l’action tombait sous 
le coup de l’interdiction légale de poursuites prévue à  
l’art.  44 de la WHSCA. La Commission a statué que 
cette disposition avait pour effet de prohiber l’action. À 
l’issue d’un contrôle judiciaire, la Section de première 
instance de la Cour suprême a infirmé la décision de la 
Commission, concluant que les doctrines de l’exclusivité 
des compétences et de la prépondérance fédérale s’appli-
quent et qu’il faut donc donner une interprétation atté-
nuée à l’art. 44, de façon que l’action puisse suivre son 
cours. La Cour d’appel, à la majorité, a confirmé le juge-
ment de première instance.


Arrêt  : Le pourvoi est accueilli. L’article 44 de 
la WHSCA est applicable et opérant du point de vue 
constitutionnel.


L’interdiction légale de poursuites prévue à l’art. 44 
de la WHSCA est applicable au vu des faits de l’espèce. 
Elle ne bénéficie pas seulement à un «  employeur  » 
qui se trouve dans une relation d’emploi directe avec 
le travailleur blessé. Tout employeur contribuant au 
régime, ainsi que tout travailleur d’un tel employeur, 
bénéficie de l’interdiction légale de poursuites, pourvu 
que le travailleur ait été blessé dans le cours de ses fonc-
tions et que les blessures soient survenues dans le cours  
des activités habituelles ou accessoires menées dans  
l’industrie à laquelle participe l’employeur. En l’espèce,  
il convient de faire montre de déférence envers la con-
clusion de la Commission suivant laquelle les blessures 
ayant entraîné la mort des frères Ryan sont survenues 
dans le cours des activités habituelles ou accessoires 
menées dans l’industrie à laquelle participe  Marine 


The Ryan brothers died when their ship, the Ryan’s  
Commander, capsized while returning from a fishing ex-
pedition off the coast of Newfoundland and Labrador.  
Their widows and dependants (the “Ryan Estates”) ap-
plied for and received compensation under Newfound-
land and Labrador’s Workplace Health, Safety and 
Compensation Act (“WHSCA”). In addition, proceeding 
under the federal Maritime Liability Act (“MLA”), the 
Ryan Estates commenced an action against Universal 
Marine Limited, Marine Services International Limited 
and its employee P, alleging negligence in the design and 
construction of the Ryan’s Commander, as well as against 
the Attorney General of Canada, alleging negligence in 
the inspection of the vessel by Transport Canada. Marine 
Services and P applied to the Workplace Health, Safety 
and Compensation Commission for a determination of  
whether the action was prohibited by virtue of the statu-
tory bar of action contained in s. 44 of the WHSCA. The  
Commission held that the action was statute barred by  
s.  44. On judicial review, the Supreme Court, Trial 
Div ision, overturned the decision of the Commission, 
holding that the doctrines of interjurisdictional immunity 
and federal paramountcy applied and therefore that s. 44 
must be read down to allow the action to proceed. The 
majority of the Court of Appeal upheld the trial judgment.


Held: The appeal should be allowed. Section 44 of the 
WHSCA is constitutionally applicable and operative.


The statutory bar at s. 44 of the WHSCA applies on the 
facts of this case. It does not only benefit an “employer” 
in a direct employment relationship with the injured 
worker. Any employer that contributes to the scheme and  
any worker of such an employer benefits from the statu-
tory bar, as long as the worker was injured in the course 
of his or her employment and the injury occurred in 
the conduct of the operations usual in or incidental to 
the industry carried on by the employer. In the case at 
bar, the Commission’s finding that the injury that led to 
the death of the Ryan brothers occurred in the conduct 
of the operations usual in or incidental to the industry 
carried on by Marine Services is entitled to deference. It 
is a question of mixed fact and law that the Commission 
answered by assessing the evidence and interpreting its 
home statute; moreover, the WHSCA contains a pri vative 
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Services. Il s’agit d’une question mixte de fait et de droit  
à laquelle la Commission a répondu en appréciant la 
preuve et en interprétant sa loi constitutive. De plus, 
la WHSCA renferme une clause privative. À la lumière 
de ces facteurs, la norme de la décision raisonnable 
s’applique.


L’article 44 de la WHSCA est applicable et opérant 
du point de vue constitutionnel et il fait donc obstacle 
à l’action introduite par les successions Ryan contre 
Marine Services et P. La résolution d’un différend con-
stitutionnel concernant le partage des compétences 
requiert d’abord et avant tout l’analyse du « caractère 
véritable  » du texte de loi contesté, laquelle consiste 
dans une recherche sur la nature véritable de la loi en 
question afin d’identifier la matière sur laquelle elle porte 
essentiellement. Puis, au terme de l’analyse du caractère 
véritable, le tribunal ne doit généralement considérer la 
doctrine de l’exclusivité des compétences que s’il existe 
de la jurisprudence préconisant son application à l’objet 
du litige, comme c’est le cas dans le présent pourvoi. Il 
doit être satisfait à une analyse à deux volets pour que 
cette doctrine s’applique. La première étape consiste à 
se demander si la loi contestée empiète sur le cœur d’un 
chef de compétence énuméré à l’art.  91 ou 92 de la 
Loi constitutionnelle de 1867. Deuxièmement, si la loi 
contestée empiète sur le cœur d’un chef de compétence, 
il faut déterminer si cet empiétement est suffisamment 
grave. La loi contestée ne doit pas simplement toucher le 
cœur d’une compétence, elle doit l’entraver. Lorsque la 
doctrine de l’exclusivité des compétences s’applique, 
la loi contestée est tout simplement inapplicable à la 
question excédant la compétence législative conférée.


La doctrine de l’exclusivité des compétences ne 
s’applique pas en l’espèce. Il est satisfait au premier volet  
de l’analyse, mais non au second. Une disposition légis-
lative provinciale d’application générale comme l’art. 44 
de la WHSCA ne doit pas avoir pour effet de réglementer 
indirectement un aspect des règles de droit relatives 
à la négligence en matière maritime qui font partie du 
cœur de la compétence fédérale sur la navigation et les  
bâtiments ou navires. En modifiant l’éventail des deman-
deurs susceptibles d’exercer le droit d’action pour négli-
gence en matière maritime conféré par le par. 6(2) de la 
LRMM, l’art. 44 de la WHSCA empiète sur le cœur de 
la compétence fédérale en matière de navigation et de 
bâtiments ou navires. Cependant, l’art. 44 de la WHSCA 
n’entrave pas l’exercice de cette compétence fédérale. 
Il peut toucher l’exercice de cette compétence fédérale, 
mais ce degré d’empiétement ne suffit pas pour que 


clause. In light of these factors, the standard of reason-
ableness applies.


Section 44 of the WHSCA is constitutionally applic-
able and operative and, as such, bars the action initiated 
by the Ryan Estates against Marine Services and P.   
The first step in the resolution of a constitutional issue 
involving the division of powers is an analysis of the 
“pith and substance” of the impugned legislation, which  
consists of an inquiry into the true nature of the law in 
question for the purpose of identifying the matter to  
which it essentially relates. Then, at the end of a pith and  
substance analysis, a court should consider interjuris-
dictional immunity only if there is prior case law fa-
vouring its application to the subject matter at hand, as is 
the case in this appeal. A two-pronged test must be met to 
trigger the application of this doctrine. The first step is to 
determine whether the impugned legislation trenches on 
the core of a head of power listed in ss. 91 or 92 of the 
Constitution Act, 1867. Then, if the impugned legislation 
trenches on the core of a head of power, the second step 
is to determine whether the encroachment is sufficiently 
serious. The impugned legislation must impair rather than 
just affect the core. When interjurisdictional immunity 
applies, the impugned law is simply inapplicable to the 
extra-jurisdictional matter.


Interjurisdictional immunity does not apply in the case  
at bar. The first prong of the test is met, but not the second.  
A provincial statute of general application, such as s. 44 
of the WHSCA, cannot have the effect of indirectly regu-
lating an issue of maritime negligence law, which is at the 
core of the federal power over navigation and shipping. 
By altering the range of claimants who may make use 
of the statutory maritime negligence action pro vided 
by s. 6(2) of the MLA, s. 44 of the WHSCA trenches on  
the core of the federal power over navigation and ship-
ping. However, s. 44 of the WHSCA does not impair the  
exercise of the federal power over navigation and 
shipping. It may affect the exercise of that federal power, 
however, this level of intrusion is insufficient to trigger 
interjurisdictional immunity. The intrusion of s. 44 is not 
significant or serious when one considers the breadth 
of the federal power over navigation and shipping, the  
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s’applique la doctrine de l’exclusivité des compétences. 
L’empiétement causé par l’art. 44 ne saurait être considéré 
important ou grave si l’on tient compte de l’étendue de la 
compétence fédérale sur la navigation et les bâtiments ou 
navires, de l’absence de répercussions sur l’uniformité 
du droit maritime canadien et de l’application de longue 
date des régimes d’indemnisation des accidents du travail 
dans le secteur maritime.


Suivant l’interprétation qu’il convient de donner à la  
LRMM, la doctrine de la prépondérance fédérale ne 
s’appli que pas non plus à la présente affaire. Selon cette 
doctrine, lorsque les effets d’une loi provinciale sont 
incompatibles avec une loi fédérale, la seconde doit 
prévaloir et la loi provinciale être déclarée inopérante 
dans la mesure de l’incompatibilité. La doctrine de la 
prépondérance fédérale s’applique lorsqu’il existe une 
incompatibilité entre un texte de loi fédéral valide et un  
texte de loi provincial lui aussi valide, mais non en cas  
d’incompatibilité entre une règle de common law et  
une loi provinciale valide. L’incompatibilité peut résul ter 
de deux formes différentes de conflit : le conflit d’appli-
cation, à savoir lorsque l’observation d’une loi entraîne 
la violation de l’autre; et l’entrave à la réalisation d’un 
objectif fédéral. La norme d’invalidation d’une loi pro-
vinciale au motif qu’elle entrave la réalisation d’un 
objectif fédéral est élevée.


Le paragraphe 6(2) de la LRMM confère une cause 
d’action aux personnes à la charge d’une personne qui,  
en raison de la faute ou de la négligence d’autrui, a perdu  
la vie dans un accident de navigation assujetti au droit 
maritime canadien. Cependant, le par. 6(2) ne fait pas  
obstacle à l’application de régimes provinciaux d’indem-
nisation des accidents du travail. La WHSCA et la LRMM 
peuvent coexister sans conflit. Le paragraphe  6(2) de 
la LRMM précise que les personnes à charge peuvent 
intenter une action « dans des circonstances qui, si le 
décès n’en était pas résulté, [.  .  .] auraient donné [à la 
victime] le droit de réclamer des dommages-intérêts ». 
Ce texte tend à indiquer qu’il existe des situations où 
une personne à charge n’est pas autorisée à intenter 
une action en vertu du par. 6(2) de la LRMM. C’est le 
cas lorsqu’une disposition législative — tel l’art. 44 de 
la WHSCA — interdit les poursuites au motif qu’une 
indemnité a déjà été versée au titre d’un régime 
d’indemnisation des accidents du travail. L’interdiction 
légale de poursuites prévue à l’art.  44 de la WHSCA 
exclut l’indemnisation des accidents du travail du champ 
d’application du régime de la responsabilité délictuelle, 
régime dont fait partie la LRMM. Dans ces circonstances, 
un travailleur décédé dont les personnes à charge ont 


absence of impact on the uniformity of Canadian mari-
time law, and the historical application of workers’ com-
pensation schemes in the maritime context.


The doctrine of federal paramountcy does not apply in 
this case either, under a proper interpretation of the MLA. 
According to this doctrine, when the operational effects 
of provincial legislation are incompatible with federal 
legislation, the federal legislation must prevail and the 
provincial legislation is rendered inoperative to the extent 
of the incompatibility. Federal paramountcy applies where  
there is an inconsistency between a valid federal legis-
lative enactment and a valid provincial legislative enact-
ment, but not between a common law rule and a valid  
provincial law. Inconsistency can arise from two differ-
ent forms of conflict: the operational conflict, when 
compliance with one statute means a violation of the 
other statute, and the frustration of federal purpose. The 
standard for invalidating provincial legislation on the 
basis of frustration of federal purpose is high.


Section 6(2) of the MLA provides a cause of action to  
the dependants of a person who dies by the fault or neg-
ligence of others in a maritime law context that is to be 
adjudicated under Canadian maritime law. However, it  
makes room for the operation of provincial workers’ com -
pensation schemes. The WHSCA and the MLA can operate  
side by side without conflict. Section 6(2) of the MLA 
provides that a dependant may bring a claim “under cir-
cumstances that would have entitled the person, if not 
deceased, to recover damages”. This language suggests 
that there are situations where a dependant is not allowed 
to bring an action pursuant to s. 6(2) of the MLA. Such a 
situation occurs where a statutory provision, such as s. 44 
of the WHSCA, prohibits litigation because compensation 
has already been awarded under a workers’ compensation 
scheme. The statutory bar in s. 44 of the WHSCA removes 
compensation for workplace injury from the tort system, 
of which the MLA is a part. As such, for the purposes of 
s. 6(2) of the MLA, a deceased worker whose dependants 
are entitled to compensation under the WHSCA is a 
person who died under circumstances that would not 
have entitled the worker to recover damages if he or she 
had lived. The WHSCA, which establishes a no-fault 
regime to compensate for workplace-related injury, does 
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droit à une indemnité sous le régime de la WHSCA 
constitue, pour l’application du par. 6(2) de la LRMM, 
une personne ayant perdu la vie dans des circonstances 
qui ne lui auraient pas donné le droit de réclamer des 
dommages-intérêts si elle avait survécu. La WHSCA, 
qui établit un régime d’indemnisation sans égard à la 
responsabilité pour les accidents du travail, n’entrave pas 
la réalisation de l’objectif du par. 6(2) de la LRMM qui 
a été édicté en vue d’élargir la catégorie des personnes 
admises à intenter une action en négligence fondée sur 
le droit maritime. La WHSCA instaure tout simplement 
un régime d’indemnisation distinct du droit de la res-
ponsabilité délictuelle.
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not frustrate the purpose of s. 6(2) of the MLA, which 
was enacted to expand the range of claimants who could 
start an action in maritime negligence law. The WHSCA 
simply provides for a different regime for compensation 
that is distinct and separate from tort.
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No one appeared for the intervener the Attorney 
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The judgment of the Court was delivered by


leBel and Karakatsanis JJ. —


I. Introduction and Overview


[1] The sea took the lives of two fishermen off the 
coast of Newfoundland and Labrador. Their estates 
sought compensation in tort from parties allegedly 
responsible for their death. This appeal raises the 
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fondée sur la responsabilité délictuelle. Le pré sent 
pourvoi soulève la question de savoir si l’interdic-
tion légale de poursuites prévue à l’art.  44 de la  
loi intitulée Workplace Health, Safety and Compen‑
sation Act, R.S.N.L. 1990, ch. W-11 (« WHSCA »),  
s’applique et fait obstacle à l’introduction d’une 
action en négligence en vertu du par.  6(2) de la 
Loi sur la responsabilité en matière maritime, L.C.  
2001, ch. 6 (« LRMM »). Les veuves et les enfants à 
la charge des pêcheurs décédés ont intenté une telle 
action après avoir reçu les indemnités pour accident 
du travail payables au titre de la WHSCA.


[2] La Cour d’appel, à la majorité, a conclu que  
l’interdiction légale de poursuites prévue à l’art. 44  
de la WHSCA était inapplicable en raison de la doc-
trine de l’exclusivité des compétences et inopérante 
par application de la doctrine de la prépondérance 
des lois fédérales ou prépondérance fédérale.


[3] Nous sommes d’avis d’accueillir le pourvoi. 
L’article 44 de la WHSCA s’applique et il est à la 
fois applicable et opérant sur le plan constitution-
nel. L’action en négligence doit donc être rejetée.


II. Contexte factuel


[4] Deux frères, Joseph et David Ryan (les 
« frères Ryan »), ont tragiquement perdu la vie le 
19 septembre 2004, lorsque leur bateau, le Ryan’s  
Commander, a chaviré au retour d’une expé di-
tion de pêche au large des côtes de Terre-Neuve- 
et-Labrador. Les veuves et les enfants à la charge 
des frères Ryan (les «  successions Ryan  ») ont  
demandé et reçu des indemnités au titre de la WHSCA.


[5] S’appuyant sur la LRMM, les successions Ryan  
ont également intenté, en 2006, une action contre 
Universal Marine Limited (« Universal Marine »), 
Marine Services International Limited (« Marine 
Services ») et David Porter, un employé de cette 
dernière, leur reprochant d’avoir fait montre de 
négligence dans la conception et la construction du  
Ryan’s Commander, que les frères Ryan avaient 
com mandé en 2003. L’action visait également le 
procureur général du Canada, pour le motif qu’il y 
aurait eu négligence de la part de Transports Canada 
dans l’inspection du bateau. Les successions Ryan 


issue of whether the statutory bar of action in s. 44 
of the Workplace Health, Safety and Compensation 
Act, R.S.N.L. 1990, c. W-11 (“WHSCA”), applies 
and bars a negligence action initiated under 
s.  6(2) of the Marine Liability Act, S.C. 2001,  
c. 6 (“MLA”). The widows and dependants of the 
de ceased fishermen commenced the action after 
having received compensation under the WHSCA.


[2] The majority of the Court of Appeal found 
that the statutory bar in s. 44 of the WHSCA was 
inapplicable due to interjurisdictional immunity and 
inoperative by virtue of federal paramountcy.


[3] We would allow the appeal. Section 44 of the  
WHSCA applies and it is both constitutionally 
applic able and operative. The negligence action is 
therefore dismissed.


II. Background Facts


[4] Joseph and David Ryan (the “Ryan brothers”) 
tragically died on September 19, 2004, when their 
ship, the Ryan’s Commander, capsized while re-
turning from a fishing expedition off the coast of 
Newfoundland and Labrador. Their widows and 
dependants (the “Ryan Estates”) applied for and 
received compensation under the WHSCA.


[5] Proceeding under the MLA, the Ryan Estates  
also commenced an action in 2006 against Univer-
sal Marine Limited (“Universal Marine”), Marine 
Services International Limited (“Marine Services”) 
and its employee David Porter, alleging negli-
gence in the design and construction of the Ryan’s 
Commander, which had been commissioned by 
the Ryan brothers in 2003. The action was also 
brought against the Attorney General of Canada, 
alleging negligence in the inspection of the vessel 
by Transport Canada. If the negligence action were 
to succeed, the Ryan Estates have indicated that 
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ont indiqué que, si leur action en négligence était  
accueillie, la Workplace Health, Safety and Com-
pensation Commission (la « Commission ») solli-
citerait le remboursement des indemnités qu’elles 
ont reçues en application de la WHSCA.


[6] Marine Services et M. Porter ont demandé à 
la Commission, en vertu de l’art. 46 de la WHSCA, 
de décider si l’action des successions Ryan tom bait 
sous le coup de l’interdiction légale de pour suites 
prévue à l’art. 44 de cette même loi. La Commission 
a conclu que cette disposition avait pour effet de 
prohiber l’action. Selon elle, la WHSCA s’appli-
quait, parce que les frères Ryan avaient perdu 
la vie dans l’exercice de leurs fonctions, et parce 
que Universal Marine, Marine Services et le pro-
cureur général du Canada sont des [TRAducTION] 
« employeurs » et David Porter un « travailleur » au 
sens de l’art. 2 de cette loi. La Commission a statué 
que les doctrines constitutionnelles de l’exclusivité 
des compétences et de la prépondérance fédérale ne 
s’appliquaient pas.


III. Historique des procédures judiciaires


A. Cour suprême de Terre‑Neuve‑et‑Labrador — 
Section de première instance (le juge Hall), 
2009 NLTD 120, 289 Nfld. & P.E.I.R. 198


[7] À l’issue d’un contrôle judiciaire, le juge Hall 
a infirmé la décision de la Commission. Il a statué 
que la WHSCA était, de par son caractère véritable, 
un régime d’assurance. Il a également jugé que la 
responsabilité en matière maritime relevait de la 
compétence exclusive du gouvernement fédéral sur  
« [l]a navigation et les bâtiments ou navires » prévue 
au par. 91(10) de la Loi constitutionnelle de 1867. 
De l’avis du juge Hall, le droit de présenter une 
réclamation sous le régime de la LRMM constitue 
une caractéristique essentielle de cette compétence 
fédérale.


[8] Le juge Hall a conclu que la doctrine de 
l’exclu sivité des compétences s’appliquait. Selon 
lui, l’interdiction légale de poursuites édictée à 
l’art.  44 de la WHSCA porte atteinte au droit de 
présenter une réclamation en vertu de la LRMM, 


the Workplace Health, Safety and Compensation 
Commission (the “Commission”) would seek re-
pay ment of the compensation received by the Ryan 
Estates under the WHSCA.


[6] Marine Services and Mr. Porter applied to 
the Commission under s. 46 of the WHSCA for a 
determination of whether the Ryan Estates’ action 
is prohibited by virtue of the statutory bar in s. 44  
of the WHSCA. The Commission held that the 
action was statute barred by s. 44. According to the 
Commission, the WHSCA applied because the Ryan 
brothers had died in the course of their employment, 
and Universal Marine, Marine Services, and the 
Attorney General of Canada were “employers” and 
David Porter was a “worker” within the meaning of 
s. 2 of the WHSCA. The Commission concluded that 
the constitutional doctrines of interjurisdictional 
immunity and federal paramountcy did not apply.


III. Judicial History


A. Supreme Court of Newfoundland and Labrador 
— Trial Division (Hall J.), 2009 NLTD 120, 
289 Nfld. & P.E.I.R. 198


[7] On judicial review, Hall J. overturned the 
decision of the Commission. He determined that 
the WHSCA is, in pith and substance, an insurance 
scheme. He also held that liability in the marine 
context falls within the exclusive federal jurisdic-
tion over “Navigation and Shipping” under s. 91(10)  
of the Constitution Act, 1867. He found that the  
right to make a claim under the MLA is a core fea-
ture of that federal power.


[8] Hall J. held that interjurisdictional immunity 
applied. In his opinion, the statutory bar in s. 44 
of the WHSCA impaired the right to make a claim 
under the MLA, which belongs to the core of the 
federal power over navigation and shipping. He 
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qui est au cœur de la compétence fédérale sur la 
navigation et les bâtiments ou navires. Il a donc 
jugé que l’art. 44 devait recevoir une interprétation 
atténuée, qui ne fasse pas obstacle à l’action intro-
duite par les successions Ryan.


[9] Le juge Hall a également conclu à l’application 
de la doctrine de la prépondérance fédérale, au 
motif que les successions Ryan ne pouvaient se 
conformer à la fois à la LRMM et à la WHSCA. Ce 
conflit commandait donc une interprétation atténuée 
de l’art. 44, de façon que l’action des successions 
Ryan puisse suivre son cours. Par ailleurs, lors de  
l’audience tenue dans le cadre de ce contrôle judi-
ciaire, les parties ont reconnu que le procureur 
général du Canada n’était pas un employeur au sens 
de la WHSCA.


B. Cour suprême de Terre‑Neuve‑et‑Labrador — 
Cour d’appel (le juge en chef Green et les juges 
Welsh et Rowe), 2011 NLCA 42, 308 Nfld. & 
P.E.I.R. 1


[10]  La Cour d’appel, à la majorité, a confirmé 
le jugement de première instance. Elle a souligné  
que le Parlement et la législature ont choisi d’éta blir 
[TRAducTION] «  deux régimes légaux fondamen-
talement différents en matière d’indemnisation 
des blessures et décès, et [que] ces deux régimes 
semblent se chevaucher en cas de demandes 
décou lant de blessures subies en milieu de travail 
maritime  » (par.  54). La majorité a également 
souligné que la LRMM prévoit une approche fondée 
sur la faute, alors que la WHSCA institue un régime 
d’assurance sans égard à la responsabilité.


[11]  Les juges majoritaires ont statué que la 
WHSCA résulte de l’exercice valide par la province 
de son pouvoir de légiférer en matière de propriété 
et de droits civils prévu au par.  92(13) de la Loi 
constitutionnelle de 1867. Cependant, ils ont conclu 
que la doctrine de l’exclusivité des compétences 
s’applique, étant donné que l’art. 44 de la WHSCA 
empiète sur les règles de droit maritime relatives à 
la négligence, qui font partie du contenu essentiel 


therefore concluded that s. 44 must be read down so 
as not to bar the action initiated by the Ryan Estates.


[9] Hall J. also determined that federal para-
mountcy applied because the Ryan Estates could not 
comply with both the MLA and the WHSCA. This  
conflict required that s. 44 of the WHSCA be read 
down to allow the action of the Ryan Estates to pro-
ceed. At the judicial review hearing, the parties agreed  
that the Attorney General of Canada was not an 
employer under the WHSCA.


B. Supreme Court of Newfoundland and Labrador 
— Court of Appeal (Green C.J.N.L. and Welsh 
and Rowe JJ.A.), 2011 NLCA 42, 308 Nfld. & 
P.E.I.R. 1


[10]  The majority of the Court of Appeal upheld 
the trial judgment. It noted that Parliament and 
the legislature chose to enact “two fundamentally 
different legal regimes dealing with compensation 
for injury and death, and [that] these two regimes 
appear to overlap in their application to claims aris-
ing out of workplace injuries in a marine environ-
ment” (para. 54). It also noted that the MLA adopts 
a fault-based approach, whereas the WHSCA estab-
lishes a no-fault insurance scheme.


[11]  The majority held that the WHSCA is a valid 
exercise of the provincial power over property and  
civil rights under s. 92(13) of the Constitution Act,  
1867. However, interjurisdictional immunity 
applied because s. 44 of the WHSCA trenches on  
maritime negligence law, which sits at the core of  
the federal power over navigation and shipping:  
Ordon Estate v. Grail, [1998] 3 S.C.R. 437. Since  
s. 44 of the WHSCA purports to bar an action based 
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de la compétence fédérale sur la navigation et les 
bâtiments ou navires : Succession Ordon c. Grail, 
[1998] 3 R.C.S. 437. Comme l’art. 44 de la WHSCA 
vise à faire obstacle à l’introduction d’une action 
fondée sur ces règles, il porte atteinte au contenu 
essentiel de cette compétence fédérale.


[12]  Les juges de la majorité ont aussi conclu à 
l’application de la doctrine de la prépondérance 
fédérale. Il existe, ont-ils expliqué, un conflit 
d’application entre la LRMM et la WHSCA, car, dans 
les cas où l’auteur d’une demande d’indemnisation 
en matière maritime est assujetti à la WHSCA, ce 
demandeur pourrait intenter une action en vertu de 
la LRMM. Selon les juges majoritaires, on ne saurait 
raisonnablement considérer que les mots figurant 
au par. 6(2) de la LRMM (« circonstances qui, si 
le décès n’en était pas résulté, lui auraient donné 
le droit de réclamer des dommages-intérêts ») ont 
pour effet de permettre qu’une loi provinciale sur 
les accidents du travail détermine la portée du droit 
de recourir au régime fédéral de responsabilité 
délictuelle en matière maritime. De plus, même s’il 
était possible de se conformer aux deux textes de 
loi, l’application de l’art. 44 entrave la réalisation 
de l’objectif de la LRMM en privant les personnes 
à la charge d’une personne ayant perdu la vie dans 
un accident de navigation de la possibilité de se 
prévaloir du régime fédéral.


[13]  Pour sa part, la juge Welsh, dissidente, a con-
clu que la doctrine de la prépondérance fédérale 
ne s’appliquait pas. Il n’existe, selon elle, aucun 
conflit d’application entre le par. 6(2) de la LRMM 
et l’art. 44 de la WHSCA. À son avis, bien que la 
seconde disposition supprime le droit du défunt 
d’intenter une poursuite en dommages-intérêts, la 
première indique simplement que les personnes à 
charge « peuvent » intenter une action « dans des 
circonstances » où le défunt aurait été autorisé à le 
faire. Elle a expliqué qu’une interprétation libérale 
de la LRMM permet à ces personnes d’intenter 
une action, sauf si, eu égard aux circonstances, un 
motif établi par la loi interdit d’intenter une action 
en dommages-intérêts. Or, un tel motif existe en 
l’espèce, car le droit à indemnisation prévu par 
le régime de la WHSCA fait obstacle au droit du 
défunt d’ester en justice. Cette interprétation permet 


on maritime negligence law, it impairs the core of 
that federal power.


[12]  The majority also concluded that federal 
para mountcy applied. It explained that an oper-
ational conflict arose between the MLA and the 
WHSCA because a maritime claimant who is subject 
to the WHSCA could bring an action under the MLA. 
The majority held that the words “circumstances 
that would have entitled the person, if not deceased, 
to recover damages” in s. 6(2) of the MLA cannot 
reasonably be interpreted as allowing provincial 
workers’ compensation legislation to determine the 
scope of the right to access the federal maritime 
tort regime. Even if dual compliance was possible, 
the operation of s. 44 frustrated the purpose of the 
MLA by denying access to the federal maritime tort 
regime to the dependants of persons who die in 
maritime incidents.


[13]  In dissent, Welsh J.A. concluded that federal 
paramountcy did not apply. She was of the view 
that no operational conflict arose between s. 6(2) of 
the MLA and s. 44 of the WHSCA. In her opinion, 
while the latter takes away the right of the deceased 
person to sue to recover damages, the former simply  
says that the dependants “may” start an action “under  
circumstances” where the deceased would have 
been entitled to do so. She explained that a liberal 
interpretation of the MLA allows for dependants of 
a deceased person to start an action unless, in the 
circumstances, an action to recover damages is not 
available for a statutory reason. Such a statutory rea-
son exists in this case, as the entitlement to compen-
sa tion under the WHSCA precludes the deceased’s  
entitlement to sue. This interpretation permits com-
pliance with both statutes. Furthermore, she was 
of the view that the fact that s. 44 of the WHSCA 
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aux intéressés de se conformer aux deux lois. Par 
ailleurs, le fait que l’art. 44 de la WHSCA restreigne 
la portée du droit conféré au par. 6(2) de la LRMM 
ne suffit pas, selon la juge, pour établir l’existence 
d’une entrave à la réalisation d’un objectif fédéral.


[14]  La juge Welsh a ajouté que la doctrine de 
l’exclusivité des compétences ne s’applique pas, 
parce que l’art. 44 de la WHSCA n’empiète pas sur 
le contenu essentiel de la compétence fédérale sur la 
navigation et les bâtiments ou navires. Elle a statué 
que la WHSCA constitue un régime d’indemni-
sation des accidents du travail qui ne s’attache pas 
aux ques tions de négligence. Pour cette raison, le 
raison nement à la base de l’arrêt de notre Cour dans 
l’affaire Ordon — à savoir que les règles de droit 
maritime relatives à la négligence représentent un 
élément essentiel de la compétence fédérale sur la  
navigation et les bâtiments ou navires — ne s’appli-
que pas aux lois sur les accidents du travail.


IV. Analyse


A. Questions en litige


[15]  Le présent pourvoi soulève deux aspects. 
Premièrement, l’art. 44 de la WHSCA s’applique-t-il 
eu égard aux faits de l’espèce? Deuxièmement, si 
l’art. 44 s’applique, est-il, sur le plan constitutionnel, 
applicable et opérant? Relativement au deuxième 
aspect, la Juge en chef a formulé deux questions 
constitutionnelles :


1. Est-ce que l’art.  44 de la loi intitulée Workplace 
Health, Safety and Compensation Act, R.S.N.L. 
1990, ch. W-11, est inopérant du point de vue con-
stitutionnel, en raison de la doctrine de la prépon-
dérance des lois fédérales, à l’égard des actions en 
négligence fondées sur le droit maritime fédéral qui  
sont présentées en vertu de l’art. 6 de la Loi sur la  
responsabilité en matière maritime, L.C. 2001, ch. 6?


2. Est-ce que l’art.  44 de la loi intitulée Workplace 
Health, Safety and Compensation Act, R.S.N.L. 
1990, ch.  W-11, est inapplicable du point de vue  
con stitutionnel, en raison de la doctrine de l’exclu-
sivité des compétences, à l’égard des actions en 
négligence fondées sur le droit maritime fédéral qui  
sont présentées en vertu de l’art. 6 de la Loi sur la 
res ponsabilité en matière maritime, L.C. 2001, ch. 6?


restricts the scope of the right granted under s. 6(2)  
of the MLA is not sufficient to establish the frustra-
tion of a federal purpose.


[14]  Welsh J.A. also held that interjurisdictional 
immunity did not apply because s. 44 of the WHSCA 
does not trench on the core of the federal power over 
navigation and shipping. She determined that the 
WHSCA is a workers’ compensation scheme which 
does not engage issues of negligence. As such, the 
rationale underlying this Court’s determination in 
Ordon, i.e. that maritime negligence law is a core 
element of federal jurisdiction over navigation and 
shipping, does not apply to workers’ compensation 
legislation.


IV. Analysis


A. Issues


[15]  In this appeal, two issues must be addressed. 
First, does s. 44 of the WHSCA apply on the facts  
of this case? Second, if s. 44 applies, is it constitu-
tionally applicable and operative? Regarding the 
second issue, the Chief Justice formulated two con-
stitutional questions:


1. Is s. 44 of the Workplace Health, Safety and Com‑
pensation Act, R.S.N.L. 1990, c. W-11, constitu-
tionally inoperative in respect of federal maritime 
negligence claims made pursuant to s.  6 of the 
Marine Liability Act, S.C. 2001, c. 6, by reason of 
the doctrine of federal paramountcy?


2. Is s.  44 of the Workplace Health, Safety and 
Compensation Act, R.S.N.L. 1990, c. W-11, con-
stitutionally inapplicable to federal maritime neg-
ligence claims made pursuant to s. 6 of the Marine 
Liability Act, S.C. 2001, c. 6, by reason of the doc-
trine of interjurisdictional immunity?
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B. Dispositions législatives pertinentes


[16]  Deux dispositions législatives sont perti nentes 
en l’espèce : l’art. 44 de la WHSCA et le par. 6(2)  
de la LRMM. L’article 44 de la WHSCA est rédigé 
ainsi :


[TRAducTION]


 44. (1) Le droit à l’indemnité prévue par la présente 
loi remplace les droits et droits d’action, d’origine légis-
lative ou autre, qu’ont le travailleur ou les personnes à sa 
charge contre un employeur ou un travailleur en raison de 
blessures à l’égard desquelles une indemnité est payable 
ou que subit le travailleur dans le cours de ses fonctions.


 (2) Le travailleur, son représentant personnel, les 
personnes à sa charge et son employeur ne disposent 
d’aucun droit d’action pour cause de blessures contre 
un employeur ou un travailleur de ce dernier, sauf si les 
blessures sont survenues autrement que dans le cours 
des activités habituelles ou accessoires menées dans 
l’industrie à laquelle participe l’employeur.


 (3) Aucune action ne peut être intentée pour obtenir 
l’indemnité prévue par la présente loi. Les demandes 
d’indemnité sont tranchées par la Commission.


[17]  Le paragraphe 6(2) de la LRMM est rédigé 
comme suit :


 6. . . .


 (2) Lorsqu’une personne décède par suite de la faute 
ou de la négligence d’autrui dans des circonstances qui, 
si le décès n’en était pas résulté, lui auraient donné le 
droit de réclamer des dommages-intérêts, les personnes à 
sa charge peuvent saisir le tribunal compétent d’une telle 
réclamation.


C. Thèses des parties


 (1) Application de l’art. 44 de la WHSCA


[18]  La première étape consiste à interpréter la 
WHSCA et à délimiter son champ d’application. Bien  
que seules les successions Ryan traitent de cet 
aspect dans leur mémoire, il a toutefois été débattu 
en profondeur lors de l’audience. Les appelants 
soutiennent que l’art. 44 de la WHSCA s’applique 


B. Relevant Legislative Provisions


[16]  Two legislative provisions are relevant to this 
appeal: s. 44 of the WHSCA and s. 6(2) of the MLA. 
Section 44 of the WHSCA provides as follows:


 44. (1) The right to compensation provided by this 
Act is instead of rights and rights of action, statutory or 
otherwise, to which a worker or his or her dependents 
are entitled against an employer or a worker because of 
an injury in respect of which compensation is payable or 
which arises in the course of the worker’s employment.


 (2) A worker, his or her personal representative, his 
or her dependents or the employer of the worker has no 
right of action in respect of an injury against an employer 
or against a worker of that employer unless the injury 
occurred otherwise than in the conduct of the operations 
usual in or incidental to the industry carried on by the 
employer.


 (3) An action does not lie for the recovery of com-
pensation under this Act and claims for compensation 
shall be determined by the commission.


[17]  Section 6(2) of the MLA provides as follows:


 6. . . .


 (2) If a person dies by the fault or neglect of another 
under circumstances that would have entitled the person, 
if not deceased, to recover damages, the dependants of 
the deceased person may maintain an action in a court 
of competent jurisdiction for their loss resulting from the 
death against the person from whom the deceased person 
would have been entitled to recover.


C. Positions of the Parties


 (1) Application of Section 44 of the WHSCA


[18]  The first issue is the interpretation of the 
WHSCA and the determination of its scope of appli-
cation. Only the Ryan Estates address this issue in  
their factum before this Court. However, the issue  
was discussed at length at the hearing. The appel-
lants submit that s. 44 of the WHSCA applies and 
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et rend irrecevable l’action introduite par les suc-
cessions Ryan pour les motifs exprimés par la 
Commission  : les appelants sont assujettis à la 
WHSCA, les frères Ryan ont été blessés dans le 
cours de leurs fonctions et il s’agit de « blessures 
[. . .] survenues [.  .  .] dans le cours des activités 
habituelles ou accessoires menées dans l’industrie 
à laquelle participe » Marine Services. Quant aux 
successions Ryan, elles répondent que l’art.  44 
ne s’applique pas, parce que les frères Ryan ne 
travaillaient pas pour Marine Services au moment 
de l’accident ayant entraîné leur décès. Enfin, le 
procureur général du Canada n’a présenté aucune 
observation sur ce point.


 (2) Applicabilité et opérabilité de l’art. 44 de la 
WHSCA sur le plan constitutionnel


 (i) Exclusivité des compétences


[19]  Tenant pour acquis que l’art. 44 s’applique, les 
parties se penchent ensuite sur le deuxième aspect, à 
savoir l’applicabilité et l’opérabilité de l’art. 44 sur 
le plan constitutionnel. Les appelants soutiennent 
que la doctrine de l’exclusivité des compétences ne 
s’applique pas. L’interdiction légale de poursuites 
prévue par la WHSCA s’applique uniquement aux  
employeurs et aux travailleurs de la province con-
cernée. Elle ne rompt pas l’uniformité du droit mari-
time canadien. Le droit canadien reconnaît depuis  
longtemps l’application des lois provinciales aux 
accidents du travail dans le domaine maritime. La  
Cour d’appel aurait commis une erreur dans son  
application de l’arrêt Ordon de notre Cour. En 
effet, cet arrêt a établi que les règles de droit mari-
time relatives à la négligence appartiennent au 
contenu essentiel de la compétence fédérale sur la 
navigation et les bâtiments ou navires, et qu’il est 
inacceptable, sur le plan constitutionnel, qu’une loi  
provinciale de portée générale réglemente indirec-
tement des questions touchant ces règles de droit. 
Toutefois, contrairement à l’affaire Ordon, il est 
question en l’espèce de la nature des droits civils 
entre employeurs et travailleurs provinciaux. La  
compétence fédérale sur la navigation et les bâti-
ments ou navires n’est pas en cause et ne devrait pas  
faire obstacle à l’application des régimes provin-
ciaux d’indemnisation des accidents du travail dans 
les industries maritimes.


bars the action initiated by the Ryan Estates for the 
reasons stated by the Commission: the appellants 
are subject to the WHSCA, the Ryan brothers were 
injured in the course of their employment, and “the 
injury occurred . . . in the conduct of the operations 
usual in or incidental to the industry carried on by” 
Marine Services. The Ryan Estates respond that s. 44  
does not apply because the Ryan brothers were not  
employed by Marine Services at the time of the 
accident that caused their death. The Attorney Gen-
eral of Canada made no submissions on this issue.


 (2) Constitutional Applicability and Operability 
of Section 44 of the WHSCA


 (i) Interjurisdictional Immunity


[19]  Assuming that s. 44 applies, the parties then  
address the second issue: the constitutional applic-
ability and operability of s.  44. The appellants 
sub mit that the doctrine of interjurisdictional 
immun ity is not engaged. The statutory bar in the 
WHSCA applies only to employers and workers in  
one province. It does not impair the uniformity of 
Canadian maritime law. Canadian law has long 
rec ognized the application of provincial workers’ 
compensation legislation in the maritime context. 
The Court of Appeal erred in its application of this  
Court’s decision in Ordon. The judgment of our Court  
held that maritime negligence law is at the core of  
the federal power over navigation and shipping and  
that it is constitutionally impermissible for a prov-
incial statute of general application to indirectly 
regulate maritime negligence law issues. But, 
unlike Ordon, this case concerns the nature of the 
civil rights as between provincial employers and 
workers. Federal jurisdiction over navigation and 
shipping is not engaged and should not preclude 
the operation of provincial workers’ compensation 
schemes in maritime industries.
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[20]  Les successions Ryan prétendent au contraire 
que la doctrine de l’exclusivité des compétences 
s’applique. Selon elles, les règles de droit maritime  
relatives à la négligence font partie du contenu 
essentiel de la compétence fédérale sur la navi-
gation et les bâtiments ou navires, et la WHSCA 
réglemente indirectement ces règles en éliminant 
la possibilité reconnue par la loi d’intenter une 
action fondée sur cette négligence. L’élimination du 
droit d’action prévu par le par. 6(2) de la LRMM 
porte sérieusement atteinte à ce contenu essentiel 
et déclenche l’application de la doctrine de 
l’exclusivité des compétences.


[21]  Le procureur général du Canada affirme lui  
aussi que la doctrine de l’exclusivité des compé-
tences s’applique. Les règles de droit maritime 
rela  tives à la négligence, qui font partie du contenu  
essentiel de la compétence fédérale sur la navi-
gation et les bâtiments ou navires, comprennent 
les règles établissant qui peut être indemnisé en 
cas de décès et blessures découlant d’un accident 
de navigation. L’interdiction légale de poursuites 
prévue par l’art. 44 de la WHSCA a pour effet de 
neutraliser le droit des personnes à charge d’intenter 
des poursuites en application du par.  6(2) de la 
LRMM en cas de décès causé par la faute d’autrui. 
Il n’existe pas de forme plus grave d’atteinte au 
contenu essentiel de la compétence fédérale.


 (ii) Prépondérance fédérale


[22]  Les parties traitent aussi de l’autre question 
d’ordre constitutionnel, soit celle de l’application de  
la doctrine de la prépondérance fédérale. Les appel-
ants soutiennent que cette doctrine ne s’applique 
pas. Selon eux, il n’existe aucun conflit d’application 
entre les lois fédérale et provinciale en cause, vu 
l’absence de droit d’intenter une action en vertu 
du par. 6(2) de la LRMM lorsque le décès survient 
« dans des circonstances » où la victime n’auraient 
pas le droit de réclamer des dommages-intérêts 
suivant le régime général de responsabilité (par 
exemple dans les cas où, comme en l’espèce, un 
régime provincial d’indemnisation des accidents du 
travail fait obstacle aux poursuites). Qui plus est, le 
fait que la loi provinciale limite la portée du droit 
prévu au par.  6(2) de la LRMM n’entrave pas la 
réalisation d’un objectif fédéral.


[20]  The Ryan Estates say that the doctrine of 
interjurisdictional immunity is triggered. Maritime 
negligence law belongs to the core of the federal 
competence over navigation and shipping. The 
WHSCA indirectly regulates maritime negligence 
law by eliminating recourse to a statutory maritime 
negligence action. Eliminating access to the right of 
the action provided by s. 6(2) of the MLA seriously 
impairs this core and triggers the application of the 
doctrine of interjurisdictional immunity.


[21]  The Attorney General of Canada also submits 
that interjurisdictional immunity applies. Maritime 
negligence law, which is part of the core of federal 
jurisdiction over navigation and shipping, includes 
the rules relating to who can be compensated for 
death and injury resulting from a maritime accident. 
The statutory bar in s. 44 of the WHSCA sterilizes 
the right of dependants to sue for wrongful death 
pursuant to s. 6(2) of the MLA. There is no higher 
form of impairment.


 (ii) Federal Paramountcy


[22]  The parties also address the other constitu-
tional issue, the application of the doctrine of fed eral 
paramountcy. The appellants argue that para mountcy 
does not apply. The federal and provincial statutes 
can operate together without conflict because there 
is no right to make a claim pursuant to s. 6(2) of the 
MLA where a fatality occurs “under circumstances” 
that deny to the deceased person the right to 
recover damages under the general liability regime 
(for example where, as here, litigation is barred 
by a provincial workers’ compensation scheme).  
Moreover, the fact that the provincial statute limits 
the scope of the right under s. 6(2) of the MLA does 
not frustrate a federal purpose.
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[23]  Les successions Ryan prétendent au con-
traire que la doctrine de la prépondérance fédérale 
s’applique. D’abord, il y a conflit d’application si  
l’art. 44 de la WHSCA a pour effet d’interdire l’intro-
duction d’une action contre un employeur assujetti 
au régime. Ensuite, d’ajouter les successions Ryan,  
en éliminant la possibilité de recourir à la LRMM,  
cette disposition entrave la réalisation de l’objectif 
fédéral consistant à réglementer les actions en 
res ponsabilité maritime. L’application de cette 
inter dic tion législative provinciale aurait des 
réper cussions considérables sur les actions en 
respon sabilité fondées sur la LRMM. Ainsi, en 
rai son de la protection que lui confère la loi pro-
vinciale, un « employeur » pourrait dans certains 
cas échapper à la responsabilité au regard du droit 
fédéral en matière maritime.


[24]  Le procureur général du Canada partage 
le point de vue des successions Ryan. Le para-
graphe 6(2) de la LRMM permet aux personnes à 
la charge de marins ayant péri en mer d’avoir accès 
au régime fédéral de responsabilité délictuelle 
en matière maritime. Le Parlement a décidé que  
ces personnes peuvent intenter l’action en respon-
sabilité maritime qu’aurait pu intenter la victime 
si elle n’avait pas perdu la vie. Or, l’interdiction 
établie par la loi provinciale les prive de cette 
cause d’action. Selon le procureur général, les 
deux lois sont diamétralement opposées; l’une 
neutralise l’autre. De plus, la loi provinciale entrave 
la réalisation de l’objectif fédéral qui consiste, 
d’une part, à créer une cause d’action en faveur des 
personnes à charge pour qu’elles puissent décider 
du régime d’indemnisation auquel elles préfèrent 
recourir à la suite d’un décès causé par la faute 
d’autrui dans le domaine maritime, et, d’autre part, 
à assurer à l’échelle nationale l’uniformité des 
règles de droit maritime relatives à la négligence.


 (3) Intervenants


[25]  Sont intervenus au présent pourvoi les procu-
reurs généraux de l’Ontario, de la Nouvelle-Écosse,  
de la Colombie-Britannique et de Terre-Neuve- 
et-Labrador, la Workplace Health, Safety and  
Compensation Commission de Terre-Neuve-et- 
Labrador, ainsi que la Workers’ Compensation 
Board de la Colombie-Britannique. Collectivement, 


[23]  The Ryan Estates submit that paramountcy 
applies. First, an operational conflict exists if s. 44 
of the WHSCA bars an action against any employer 
that is subject to the scheme. Then, the Ryan Estates 
say that the provision frustrates the federal purpose 
of regulating marine liability claims by eliminat-
ing recourse to the MLA. The application of that 
provincial bar would have far-reaching implications 
for liability claims under the MLA. An “employer” 
would not be subject to federal marine liability in 
certain instances because of the protection granted 
to it under provincial law.


[24]  The Attorney General of Canada agrees with 
the Ryan Estates. Section 6(2) of the MLA is the 
gateway to the federal maritime tort regime for 
de pendants of seamen who die at sea. Parliament 
determined that dependants can maintain any mari-
time liability action that would have been available 
to the deceased person. The statutory bar in the pro-
vincial statute denies them that cause of action. The  
two laws are diametrically opposed; the one extin-
guishes the other. Moreover, the provincial law frus-
trates the federal purpose of creating a cause of action  
that allows dependants to choose their pre ferred 
method of obtaining compensation after a wrongful 
death in the maritime context and main taining 
national uniformity in maritime negligence law.


 (3) Interveners


[25]  The interveners are the Attorneys General 
of Ontario, Nova Scotia, British Columbia and 
Newfoundland and Labrador, the Newfoundland 
and Labrador Workplace Health, Safety and Com-
pensation Commission, and the Workers’ Compen-
sation Board of British Columbia. Collectively, the 
interveners agree with the appellants that s. 44 of 
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les intervenants sont d’accord avec les appelants 
pour dire que l’art.  44 de la WHSCA s’applique 
et qu’il n’entraîne pas l’application de la doctrine 
de la prépondérance fédérale ou de la doctrine de 
l’exclusivité des compétences.


D. Nature des régimes d’indemnisation des 
accidents du travail


[26]  Le professeur Peter Hogg a su décrire de 
manière concise la nature et le fonctionnement 
géné raux des régimes d’indemnisation des acci-
dents du travail :


 [TRAducTION] Les régimes d’indemnisation des acci-
dents du travail sont des régimes d’assurance publics  
pourvoyant à l’indemnisation des travailleurs qui se  
blessent accidentellement dans le cours de leurs fonc-
tions. Ces régimes sont financés par les primes que sont  
tenus par la loi de verser les employeurs, et ils sont admi-
nistrés par un organisme public habituellement appelé 
commission des accidents du travail. Les indemnités 
prévues sont payables à l’égard de tous les accidents du 
travail (et, de nos jours, généralement certaines mala-
dies professionnelles sont habituellement assurées 
aussi), peu importe qu’il y ait eu ou non négligence de 
la part de l’employeur. Dans l’ensemble des provinces et 
territoires, l’action en négligence de la common law a été 
abolie en matière d’accidents du travail, le régime prévu 
par la loi étant par conséquent devenu l’unique source 
d’indemnisation.


(P. W. Hogg, Constitutional Law of Canada (5e éd. 
suppl.), vol. 1, p. 33-9)


[27]  En règle générale, les régimes provinciaux 
d’indemnisation des accidents du travail protègent 
les personnes qui occupent un emploi dans la 
province concernée, et ce, même si l’accident du 
travail survient à l’extérieur de celle-ci : Workmen’s 
Compensation Board c. Canadian Pacific Railway 
Co., [1920] A.C. 184 (C.P.) («  Canadian Pacific 
Railway »). Les aspects de ces régimes qui touchent 
à l’indemnisation s’appliquent aux entreprises 
fédérales exerçant leurs activités dans la province, 
mais non les aspects qui touchent à la santé et à la 
sécurité au travail : Bell Canada c. Québec (Com‑
mission de la santé et de la sécurité du travail), 
[1988] 1 R.C.S. 749, p.  763, et Tessier Ltée c. 
Québec (Commission de la santé et de la sécurité du 
travail), 2012 CSC 23, [2012] 2 R.C.S. 3, par. 5-6.


the WHSCA applies and that the provision engages 
neither federal paramountcy nor interjurisdictional 
immunity.


D. Nature of Workers’ Compensation Schemes


[26]  Professor Peter Hogg concisely describes the  
general nature and operation of workers’ compen-
sation schemes:


 Workers’ compensation is a public insurance plan that 
provides compensation for workers injured by accident 
in the course of their employment. It is financed by pre-
miums paid by employers under compulsion of law, and 
it is administered by a public agency, usually called a 
Workers’ Compensation Board. The benefits are payable 
for all work-related accidents (and some occupational 
diseases are now usually covered as well) regardless of 
whether or not there was negligence on the part of the 
employer. In all provinces and territories, the common 
law action for negligence has been abolished for work-
related injuries, leaving the statutory scheme as the 
exclusive source of compensation.


(P. W. Hogg, Constitutional Law of Canada (5th ed. 
Supp.), vol. 1, at p. 33-9)


[27]  Provincial workers’ compensation schemes 
generally cover persons employed in the relevant 
province, even if a workplace accident occurs out side 
of the province: Workmen’s Compensation Board  
v. Canadian Pacific Railway Co., [1920] A.C. 184  
(P.C.) (“Canadian Pacific Railway”). The compen-
satory elements of these schemes apply to federal 
undertakings operating within the province, but the 
occupational health and safety elements do not: Bell 
Canada v. Quebec (Commission de la santé et de la 
sécurité du travail), [1988] 1 S.C.R. 749, at p. 763, 
and Tessier Ltée v. Quebec (Commission de la santé 
et de la sécurité du travail), 2012 SCC 23, [2012] 2 
S.C.R. 3, at paras. 5-6.
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[28]  Les régimes canadiens d’indemnisation des  
accidents du travail tirent leur origine d’un rapport 
établi par Sir William Ralph Meredith, ancien juge 
en chef de l’Ontario. Celui-ci s’était vu confier, en  
1910, le mandat d’étudier différentes solutions en  
la matière et de recommander un régime pour 
l’Onta rio. En 1914, la province a adopté la pro po-
sition de ce dernier d’indemniser « les travailleurs  
blessés au moyen d’une caisse des accidents gérée  
par l’État, dont les fonds seraient perçus auprès de  
l’industrie », puis les autres provinces ont suivi  :  
Hogg, p. 33-9; Pasiechnyk c. Saskatchewan (Workers’  
Compensation Board), [1997] 2 R.C.S. 890, par. 24.


[29]  L’élément central de la proposition de Sir 
Meredith résidait dans ce qu’on en est venu à 
appeler le « compromis historique » : les travailleurs 
«  perdraient leur cause d’action contre leur 
employeur, mais obtiendraient une indemnité qui ne 
dépendrait ni de la responsabilité de l’employeur ni 
de sa capacité de payer », alors que les employeurs 
seraient tenus de contribuer à un fonds commun, 
« mais [.  .  .] échapp[eraient] à une responsabilité 
potentiellement écrasante » : Pasiechnyk, par. 25.


[30]  Ce «  compromis historique  » garantit aux 
travailleurs (ou aux personnes à leur charge) une 
indemnisation en temps opportun, tout en réduisant 
la responsabilité des employeurs. Dans l’affaire 
Pasiechnyk, le juge Sopinka a décrit ce compromis 
comme une caractéristique nécessaire et cruciale 
d’un régime d’indemnisation des accidents du 
travail (par. 26). Voir aussi Reference re : Workers’ 
Compensation Act, 1983 (Nfld.), ss. 32, 34 (1987), 
44 D.L.R. (4th) 501 (C.A.T.-N.).


[31]  La WHSCA est le régime d’indemnisation 
des accidents du travail applicable à Terre-Neuve- 
et-Labrador. Elle permet aux travailleurs et aux 
personnes à leur charge d’être indemnisés, sans 
égard à la responsabilité, en cas d’accident du travail; 
elle impose en effet l’indemnisation automatique, 
sans obligation d’établir la faute de l’employeur. La 
WHSCA remplace par le versement d’une indem nité 
l’action en responsabilité délictuelle pour négli-
gence. En ce sens, elle constitue un régime distinct du  
droit de la responsabilité délictuelle. Quant à l’art. 44  
de cette loi, il établit l’interdiction légale de pour-
suites qui est au cœur du « compromis historique ».


[28]  Workers’ compensation schemes in Canada 
are rooted in a report by the Honourable Sir William 
Ralph Meredith, former Chief Justice of Ontario, 
who was appointed in 1910 to study approaches to 
workers’ compensation and to recommend a scheme  
for Ontario. In 1914, Ontario adopted his proposal 
to compensate “injured workers through an acci-
dent fund collected from industry and under the  
management of the state”, and the other provinces 
followed: Hogg, at p. 33-9; Pasiechnyk v. Saskatch‑
ewan (Workers’ Compensation Board), [1997]  
2 S.C.R. 890, at para. 24.


[29]  The central element of Sir Meredith’s pro-
posal was what has come to be called the “historic 
trade-off”: workers “lost their cause of action against 
their employers but gained compensation that  
depends neither on the fault of the employer nor 
its ability to pay”, while employers had to contrib-
ute to a common fund “but gained freedom from  
potentially crippling liability”: Pasiechnyk, at para. 25.


[30]  This “historic trade-off” provides timely and  
guaranteed compensation for workers (or their 
dependants) and reduces liability for employers. In 
Pasiechnyk, Sopinka J. described it as a necessary and 
central feature to a workers’ compensation scheme  
(para. 26). See also Reference re: Workers’ Compen‑
sation Act, 1983 (Nfld.), ss. 32, 34 (1987), 44 D.L.R. 
(4th) 501 (Nfld. C.A.).


[31]  The WHSCA is a workers’ compensation 
scheme in Newfoundland and Labrador providing 
no-fault compensation to workers and their depend-
ants arising from workplace accidents; it mandates 
automatic compensation without the need to 
estab lish fault on the part of the employer. The 
WHSCA replaces the tort action for negligence with 
compensation. As such, it is distinct from tort law. 
Section 44 of the WHSCA provides for the statutory 
bar that is at the heart of the “historic trade-off”.
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[32]  Les régimes d’indemnisation des accidents 
du travail, qui concernent le droit du travail et le droit 
des assurances, relèvent du pouvoir des provinces de 
légiférer sur la propriété et les droits civils prévu au 
par. 92(13) de la Loi constitutionnelle de 1867 : voir 
Canadian Pacific Railway; Commission du salaire 
minimum c. Bell Telephone Co. of Canada, [1966] 
R.C.S. 767; Bell Canada; Alltrans Express Ltd. c. 
Colombie‑Britannique (Workers’ Compensation 
Board), [1988]  1  R.C.S.  897; et Husky Oil Ope‑
rations Ltd. c. Ministre du Revenu national, [1995]  
3 R.C.S. 453, par. 117, le juge Iacobucci, dissident. 
Dans Canadian Pacific Railway, le Conseil privé 
a affirmé ce qui suit relativement à la Workmen’s 
Compensation Act, R.S.B.C. 1916, ch.  77, de la 
Colombie-Britannique (p. 191) :


[TRAducTION] L’esprit de la loi n’est pas d’empiéter sur 
des droits à l’extérieur de la province. Il s’agit essen-
tiellement d’un régime conférant un droit civil dans la 
province.


[33]  Le législateur fédéral a lui aussi instauré deux  
régimes d’indemnisation des accidents du travail 
fondés sur le modèle proposé par Sir Meredith : la 
Loi sur l’indemnisation des agents de l’État, L.R.C.  
1985, ch. G-5 (« LIAÉ  »), et la Loi sur l’indem‑
ni sation des marins marchands, L.R.C. 1985, 
ch. M-6 (« LIMM »). La première de ces lois a été 
adoptée par le Parlement en vertu de sa compé tence 
exclusive à l’égard des fonctionnaires fédéraux 
prévue au par. 91(8) de la Loi constitutionnelle de 
1867 : Procureur général du Canada c. St. Hubert 
Base Teachers’ Association, [1983] 1 R.C.S. 498; 
Société canadienne des postes c. Commission 
d’appel en matière de lésions professionnelles, 
[1999] R.J.Q. 957 (C.A.), p.  962-963; et Société 
canadienne des postes c. Commission de la santé et 
de la sécurité du travail, [1996] R.J.Q. 873 (C.A.), 
p. 876. La deuxième loi a été édictée dans l’exercice 
de la compétence fédérale sur la navigation et les 
bâtiments ou navires. Nous analyserons brièvement 
ces deux lois pour bien faire ressortir ce qu’elles ont 
en commun avec la WHSCA.


[34]  La LIAÉ s’applique à tout agent du gouver-
nement fédéral, à l’exception des membres de la 
force régulière des Forces canadiennes ou de la 


[32]  Workers’ compensation schemes, which 
con cern employment and insurance law, fall within 
provincial jurisdiction over property and civil rights 
as provided by s. 92(13) of the Constitution Act, 1867:  
see Canadian Pacific Railway; Commission du 
salaire minimum v. Bell Telephone Co. of Canada, 
[1966] S.C.R. 767; Bell Canada; Alltrans Express 
Ltd. v. British Columbia (Workers’ Compensation 
Board), [1988] 1 S.C.R. 897; and Husky Oil 
Operations Ltd. v. Minister of National Revenue, 
[1995] 3 S.C.R. 453, at para. 117, per Iacobucci J.,  
dissenting. In Canadian Pacific Railway, the 
Privy Council said the following about the British 
Columbia Workmen’s Compensation Act, R.S.B.C. 
1916, c. 77 (p. 191):


The scheme of the Act is not one for interfering with 
rights outside the Province. It is in substance a scheme 
for securing a civil right within the Province.


[33]  Parliament has also adopted two workers’ 
compensation schemes based on the Meredith 
model: the Government Employees Compensa‑
tion Act, R.S.C. 1985, c. G-5 (“GECA”), and the 
Merchant Seamen Compensation Act, R.S.C. 1985, 
c. M-6 (“MSCA”). The first statute was adopted pur-
suant to Parliament’s exclusive jurisdiction over 
federal employees under s. 91(8) of the Constitution 
Act, 1867: Attorney General of Canada v. St. 
Hubert Base Teachers’ Association, [1983] 1 S.C.R. 
498; Société canadienne des postes v. Commission 
d’appel en matière de lésions professionnelles, 
[1999] R.J.Q. 957 (C.A.), at pp. 962-63; and Société 
canadienne des postes v. Commission de la santé et 
de la sécurité du travail, [1996] R.J.Q. 873 (C.A.), 
at p.  876. The second statute was an exercise of 
Parliament’s jurisdiction over navigation and 
shipping. We will briefly review those two statutes 
to highlight the similarities between them and the 
WHSCA.


[34]  The GECA applies to individuals working 
in any capacity for the federal government with the 
exception of the regular members of the Canadian 
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Gendarmerie royale du Canada : art. 2 (« agents de 
l’État ») et par. 3(1). En vertu de l’art. 12, l’agent 
de l’État ou les personnes à sa charge qui, par suite 
d’un accident du travail, ont droit à l’indemnité 
prévue par la LIAÉ « ne peuvent exercer d[e] recours 
contre Sa Majesté ou un fonctionnaire, préposé ou 
mandataire de celle-ci pour cet accident ». Suivant 
le par. 9(1), si l’accident dont a été victime un agent 
de l’État ouvre droit pour lui ou les personnes à sa 
charge « à un recours contre un tiers », l’agent ou 
ces personnes peuvent soit demander l’indemnité 
prévue, soit « exercer le recours contre le tiers » (le  
par. 45(1) de la WHSCA accorde des choix sembla-
bles à ceux prévus au par. 9(1) de la LIAÉ).


[35]  Tout comme la WHSCA, la LIAÉ constitue 
un régime d’indemnisation sans égard à la respon-
sabilité applicable en cas de blessure ou de décès 
survenant en cours d’emploi. L’interdiction d’enga-
ger des poursuites contre Sa Majesté — l’employeur 
des agents visés par la LIAÉ — représente un aspect 
fondamental de ce régime.


[36]  L’autre loi, la LIMM, s’applique aux marins 
effectuant un voyage de cabotage ou un voyage  
de long cours. La définition de « marin » exclut les  
pêcheurs, les pilotes et les apprentis pilotes. Un 
«  employeur  » au sens de cette loi s’entend de 
« [t]oute personne ayant un marin à son service en  
vertu d’un contrat de louage d’ouvrage ou d’appren-
tissage, écrit ou verbal, exprès ou implicite  »  : 
par.  2(1). La LIMM ne s’applique pas lorsqu’un 
marin « a [le] droit [. . .] de demander l’indemnité 
prévue par la [LIAÉ] ou par une loi provinciale sur 
les accidents du travail » : al. 5a).


[37]  La LIMM diffère sur un point de la LIAÉ 
et des régimes provinciaux d’indemnisation des 
accidents du travail comme la WHSCA. Dans le cas 
de la WHSCA, les employeurs doivent verser les 
contributions établies dans un fonds d’assurance 
collectif (un tel fonds n’existe pas sous le régime 
de la LIAÉ parce que Sa Majesté est le seul 
employeur), alors qu’aux termes du par. 30(1) de la 
LIMM, les employeurs doivent « se protéger à l’aide 


Forces or the Royal Canadian Mounted Police: ss. 2  
(“employee”) and 3(1). Section  12 provides that  
where an accident happens to an employee in the  
course of his or her employment under circum-
stances that entitle the employee or his or her depend-
ants to compensation under the GECA, neither the  
employee nor the dependants “has any claim against 
Her Majesty, or any officer, servant or agent of Her 
Majesty”. Section 9(1) says that where an accident 
happens to an employee in the course of his or her 
employment under circumstances that entitle the 
employee or the dependants “to an action against a  
person other than Her Majesty”, the employee or 
the dependants may elect between compensation 
under the GECA or “may claim against that other 
person” (s. 45(1) of the WHSCA provides similar 
election rights to s. 9(1) of the GECA).


[35]  Like the WHSCA, the GECA is a no-fault 
regime that provides for compensation in case of  
injury or death caused during employment. A cen-
tral feature of that no-fault regime is the bar on 
claims against Her Majesty, which is the employer 
for employees covered by the GECA.


[36]  The other statute, the MSCA, applies to sea-
men engaged in home-trade and foreign voyages. 
The definition of “seaman” excludes fishers, pilots, 
and apprenticed pilots: s.  2(1). An “employer” 
under the MSCA “includes every person having any  
seaman in his service under a contract of hiring or  
apprenticeship, written or oral, express or implied”:  
s. 2(1). The MSCA does not apply and no compen-
sation is payable under it where a seaman is 
“entitled to claim compensation under the [GECA] 
or under any provincial workers’ compensation 
law”: s. 5(a).


[37]  In one respect, the MSCA differs from the 
GECA or provincial workers’ compensation regimes 
such as the WHSCA. Whereas, in the case of the 
WHSCA, employers must contribute to a collective 
insurance fund based on assessment (there is no 
such fund for the GECA as Her Majesty is the only 
employer), s. 30(1) of the MSCA requires employers 
to “cover by insurance or other means satisfactory 
to the [Merchant Seaman Compensation] Board the 
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d’une assurance ou d’un autre moyen, suffisant 
aux yeux de la Commission [d’indemnisation des 
marins marchands], contre les risques afférents à 
l’indemnisation prévue par la présente loi ». Dans 
ce dernier cas, les employeurs ne contribuent pas à 
un fonds commun d’assurance, mais doivent néan-
moins contracter une assurance.


[38]  Sur d’autres points, la LIMM ressemble aux 
autres régimes d’indemnisation des accidents du 
travail : l’employeur doit verser l’indemnité, qu’il 
ait ou non commis une faute (art. 8), et le droit à  
l’indemnité tient lieu de tous droits d’action (art. 13).  
En conséquence, tout comme c’est le cas pour la 
LIAÉ et les régimes provinciaux d’indemnisation 
des accidents du travail, le compromis historique 
fondé sur le paiement d’une indemnité en rempla-
cement du droit de poursuivre représente un aspect 
central de la LIMM. Cette dernière autorise elle 
aussi les marins à demander une indemnité ou à  
intenter une action, mais uniquement contre un tiers,  
c’est-à-dire une « personne autre que ses compa-
gnons de travail, son employeur, les serviteurs ou 
les mandataires de son employeur »  : par.  24(1). 
Cependant, « [u]n marin qui a droit à l’indemnité 
prévue par la [LIMM] ne possède, ou les personnes à 
sa charge ne possèdent, aucun droit d’action contre 
un employeur assujetti à la [LIMM] » : par. 24(5).


[39]  Cet examen de la LIAÉ et de la LIMM fait 
bien ressortir leurs similarités avec la WHSCA et 
leur qualité de régimes d’assurance sans égard à la  
responsabilité en matière d’accidents du travail. 
Malgré certaines différences, toutes ces lois pour-
voient au paiement d’une indemnité en rempla-
cement du droit d’action; il s’agit du compromis 
historique au cœur des régimes d’indemnisation des 
accidents du travail fondés sur le modèle proposé 
par Sir Meredith. En établissant de tels régimes 
sans égard à la responsabilité, ces lois se distinguent 
des régimes d’indemnisation de responsabilité 
délictuelle et n’interagissent pas avec ceux-ci.


E. Application de l’art. 44 de la WHSCA


[40]  Avant d’amorcer l’analyse constitutionnelle 
visant à déterminer si l’art.  44 de la WHSCA est 


risks of compensation arising under this Act”. Such 
employers do not contribute to a shared insurance 
fund, but they must nonetheless obtain insurance.


[38]  In other respects, the MSCA is similar to other 
workers’ compensation schemes: the employer 
must pay compensation on a no-fault basis (s. 8) 
and the right to compensation is in lieu of all rights 
of action of a seaman or his dependants against the 
employer (s. 13). Therefore, the historic trade-off 
of compensation in lieu of a right to sue is, like for 
the GECA and provincial workers’ compensation 
schemes, at the heart of the MSCA. The MSCA also 
allows seamen to claim compensation under it or to 
bring an action against a third party, i.e. a “person 
other than his co-employees, his employer, the 
servants or mandataries of his employer”: s. 24(1). 
However, “[n]o seaman entitled to compensation 
under [the MSCA] or the dependants of the seaman 
have a right of action against an employer who is 
subject to [the MSCA]”: s. 24(5).


[39]  The above review of the GECA and the MSCA  
highlights their similarities with the WHSCA and 
their nature as no-fault insurance schemes for 
workplace-related injury. Despite some differences, 
all of these statutes provide compensation in lieu  
of the right to bring an action; this is the historic trade-
off at the heart of the Meredith model of workers’  
compensation schemes. By establishing no-fault 
schemes for workplace-related injuries, these stat-
utes are distinct from and do not interact with any 
tort regimes.


E. Application of Section 44 of the WHSCA


[40]  Before engaging in a constitutional analysis 
of whether s. 44 of the WHSCA is applicable and 
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applicable et opérant, il nous faut d’abord décider 
si les faits de l’espèce entraînent son application. 
Les successions Ryan soutiennent que l’art. 44 ne 
s’applique pas, étant donné que les frères Ryan ne 
travaillaient pas pour Marine Services au moment 
de l’accident ayant causé leur décès. Nous ne 
sommes pas de cet avis. Selon nous, l’art. 44 de la 
WHSCA s’applique eu égard aux faits de l’espèce. 
Par conséquent, la situation soulève des questions 
d’ordre constitutionnel qu’il faut résoudre.


[41]  Il n’existait pas de relation d’emploi directe 
entre Marine Services et les frères Ryan au moment  
de l’accident au cours duquel ces derniers sont  
décé dés. Cependant, l’interdiction légale de pour-
suites prévue à l’art. 44 de la WHSCA ne bénéficie 
pas seulement à un «  employeur  » qui se trouve 
dans une relation d’emploi directe avec le travail-
leur blessé. Tout employeur contribuant au régime  
(et tout travailleur d’un tel employeur) bénéficie 
de l’interdiction légale de poursuites, pourvu que  
le travailleur ait été blessé dans le cours de ses 
fonctions et que les blessures soient [TRAducTION] 
«  survenues [.  .  .] dans le cours des activités 
habituelles ou accessoires menées dans l’industrie 
à laquelle participe l’employeur ». La Commission 
fixe et perçoit les contributions au fonds d’indem-
nisation que doivent obligatoirement verser tous  
les employeurs assujettis à la WHSCA  : art.  97 
et 99. Sauf exclusion prévue par règlement, la  
WHSCA s’applique aux employeurs « participant 
directement ou indirectement, à une industrie dans 
la province » : par. 38(1) (le terme « employeur » 
est également défini à l’al. 2(j) de la WHSCA).


[42]  Les parties ne contestent pas les conclusions 
suivantes de la Commission  : a)  les frères Ryan 
ont été blessés dans le cours de leurs fonctions 
au sens de la WHSCA; b) Marine Services est un 
«  employeur  » au sens de la WHSCA; c)  David 
Porter est un « travailleur » au sens de cette même loi.


[43]  Le différend porte sur la question de savoir  
si les blessures ayant entraîné la mort des frères 
Ryan sont [TRAducTION] « survenues autrement que  
dans le cours des activités habituelles ou acces-
soires menées dans l’industrie à laquelle participe 


operative, we must first determine if the facts of this 
case give rise to its application. The Ryan Estates 
submit that s. 44 does not apply because the Ryan 
brothers were not employed by Marine Services 
when the accident that caused their death occurred. 
We disagree. We are of the view that s. 44 of the 
WHSCA applies on the facts of this case. As a result, 
constitutional issues arise and must be resolved.


[41]  A direct employment relationship did 
not exist between the Ryan brothers and Marine 
Services at the time of the accident that led to 
their death. However, the statutory bar in s. 44 of 
the WHSCA does not only benefit an “employer” 
in a direct employment relationship with the 
injured worker. Any employer that contributes to 
the scheme (and any worker of such an employer) 
benefits from the statutory bar, as long as the worker 
was injured in the course of his or her employment 
and the injury “occurred . . . in the conduct of the 
operations usual in or incidental to the industry 
carried on by the employer”. The Commission 
as sesses, levies, and collects contribution to the 
injury fund from employers that are subject to the 
WHSCA, all of whom are obligated to contribute:  
ss. 97 and 99. Unless excluded by regulation, the 
WHSCA applies to employers “engaged in, about 
or in connection with an industry in the province”:  
s. 38(1) (“employer” is also defined in s. 2(j) of the 
WHSCA).


[42]  The parties do not dispute the Commission’s 
findings that (a) the Ryan brothers were injured in 
the course of employment within the meaning of 
the WHSCA; (b) Marine Services is an “employer” 
under the WHSCA; and (c) David Porter is a 
“worker” under the WHSCA.


[43]  The dispute is whether the injury that led to  
the Ryan brothers’ death “occurred otherwise than  
in the conduct of the operations usual in or inci-
dental to the industry carried on by the em ployer”  
as stated in s. 44(2). The answer to this question 
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l’employeur », aux termes du par. 44(2). La réponse 
à cette question permettra de déterminer si l’art. 44 
de la WHSCA s’applique en l’espèce.


[44]  Devant la Commission, Marine Services a  
soutenu qu’elle exerçait [TRAducTION] « des acti-
vités liées à l’industrie de la pêche  », ainsi que 
« des activités d’expertise-conseil dans le domaine 
maritime, des activités d’architecture navale et des 
activités de conception de navires », et que, au cours 
de la période pertinente, David Porter travaillait 
chez elle à la conception du bateau (d.a., p. 17). La  
Commission a retenu ces observations dans ses 
conclusions de fait (p. 28-29). Quant à la question 
de savoir si le décès des frères Ryan [TRAducTION] 
« était survenu  [. . .] dans le cours des activités 
habituelles ou accessoires menées dans l’industrie 
à laquelle participe l’employeur », la Commission a 
conclu que c’était clairement le cas (p. 29).


[45]  Le présent pourvoi découle du contrôle judi-
ciaire de la décision de la Commission. Il convient  
de faire montre de déférence envers la conclusion 
qu’a tirée celle-ci et suivant laquelle les blessures 
ayant entraîné la mort des frères Ryan sont sur-
venues [TRAducTION] « dans le cours des activités 
habituelles ou accessoires menées dans l’industrie 
à laquelle participe  » Marine Services. Il s’agit 
d’une question mixte de fait et de droit à laquelle la 
Commission a répondu en appréciant la preuve et en 
interprétant sa loi constitutive. De plus, l’art. 19 de la 
WHSCA contient une clause privative. À la lumière 
de ces facteurs, la norme de la décision raisonnable 
s’applique : Dunsmuir c. Nouveau‑Brunswick, 2008 
CSC 9, [2008] 1 R.C.S. 190, par. 52-55. Eu égard 
à cette norme, la conclusion de la Commission ne 
devrait pas être modifiée.


[46]  En conséquence, l’art.  44 de la WHSCA 
s’applique à la présente espèce et, s’il est applicable 
et opérant sur le plan constitutionnel, il fait obsta-
cle à l’action introduite par les successions Ryan  
contre les appelants. Nous allons maintenant exa-
miner les questions constitutionnelles que soulève 
l’application de l’art. 44.


determines whether s. 44 of the WHSCA applies to 
this case.


[44]  At the Commission, Marine Services sub-
mitted that it was engaged “in operations connected 
to the fishing industry”, “in the business of marine 
consulting, naval architecture, and vessel design”, 
and that David Porter was, at the relevant time, em-
ployed by it to design the vessel (A.R., at p. 17). The  
Commission agreed with these submissions in its 
find ings of fact (pp.  28-29). On the question of 
whether the death of the Ryan brothers “occurred . . .  
in the conduct of the operations usual in or inci-
dental to the industry carried on by the employer”, 
the Commission found that it clearly occurred in 
such a manner (p. 29).


[45]  This appeal is from a judicial review of the 
Commission’s decision. The Commission’s finding 
that the injury that led to the death of the Ryan 
brothers occurred “in the conduct of the operations 
usual in or incidental to the industry carried on” 
by Marine Services is entitled to deference. It is a 
question of mixed fact and law that the Commission 
answered by assessing the evidence and interpreting 
its home statute. Moreover, s.  19 of the WHSCA 
contains a privative clause. In light of these factors, 
the standard of reasonableness applies: Dunsmuir  
v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190,  
at paras. 52-55. On this standard, the Commission’s 
finding should not be disturbed.


[46]  Therefore, s. 44 of the WHSCA applies to this  
case and, if constitutionally applicable and opera-
tive, bars the action initiated by the Ryan Estates 
against the appellants. We must now turn to the consti-
tutional questions raised by the application of s. 44.
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F. Questions constitutionnelles


[47]  La difficulté d’ordre constitutionnel que pose  
la présente affaire consiste à décider si une inter-
diction légale de poursuites prévue par un régime 
provincial d’indemnisation des accidents du tra vail 
peut empêcher une personne visée par cette inter-
diction d’intenter une action en négligence en vertu 
d’une loi fédérale relative à la négligence en droit 
maritime. En l’espèce, le différend constitutionnel 
concerne donc le partage des compétences établi 
par la Loi constitutionnelle de 1867 entre le fédéral 
et les provinces.


[48]  La résolution d’un tel différend requiert 
d’abord et avant tout l’analyse du « caractère véri-
table » du texte de loi contesté : Banque canadienne 
de l’Ouest c. Alberta, 2007 CSC 22, [2007] 2 
R.C.S. 3, par. 25. Une telle analyse « consiste dans 
une recherche sur la nature véritable de la loi en 
question afin d’identifier la “matière” sur laquelle 
elle porte essentiellement »  : Banque canadienne 
de l’Ouest, par. 26. Deux aspects de la loi ou de 
la disposition contestée sont alors analysés  : le 
but visé par le législateur qui l’a adoptée et l’effet 
juridique de la loi ou de la disposition en question : 
Banque canadienne de l’Ouest, par. 27. Toutefois, 
comme la validité de la WHSCA n’est pas contestée 
en l’espèce (ni celle de la LRMM d’ailleurs), il n’est 
pas nécessaire de procéder à une analyse exhaustive 
de son caractère véritable.


[49]  Au terme de l’analyse du caractère véritable, 
le tribunal ne doit généralement considérer la doc-
trine de l’exclusivité des compétences que s’il 
exi ste des « décisions antérieures préconisant son  
application à l’objet du litige » : Banque canadienne 
de l’Ouest, par.  78. Cette doctrine «  reste d’une 
application restreinte, et [. . .] devrait, en général, 
être limitée aux situations déjà traitées dans la juris-
prudence » : Banque canadienne de l’Ouest, par. 77. 
Vu l’arrêt Ordon de notre Cour, il faut se demander 
si l’exclusivité des compétences s’applique. Après 
avoir effectué cette analyse, nous nous interrogerons 
sur l’applicabilité de la prépondérance fédérale. 
Pour les motifs qui suivent, nous concluons que 
ni la doctrine de l’exclusivité des compétences ni 


F. Constitutional Questions


[47]  The constitutional issue is whether a statu-
tory bar of action in a provincial workers’ com-
pensation scheme can preclude a person to whom 
the bar applies from bringing a negligence action 
that is provided for by a federal maritime negligence 
statute. The constitutional dispute in this appeal, 
therefore, concerns the division of powers between 
the federal and provincial governments under the 
Constitution Act, 1867.


[48]  The first step in the resolution of a consti-
tutional issue involving the division of powers is  
an analysis of the “pith and substance” of the im-
pugned legislation: Canadian Western Bank v. 
Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3, at 
para.  25. The analysis of the pith and substance 
consists of “an inquiry into the true nature of the 
law in question for the purpose of identifying the 
‘matter’ to which it essentially relates”: Canadian 
Western Bank, at para. 26. Two aspects of the law or  
of the impugned provision are analyzed: the pur-
pose of the enacting body in adopting it, and the  
legal effect of the law or provision: Canadian 
Western Bank, at para. 27. In this case, the validity 
of the WHSCA (and of the MLA for that matter) is 
not contested and a full pith and substance analysis 
is not required.


[49]  At the end of a pith and substance analysis, 
a court should generally consider interjurisdic-
tional immunity only if there is “prior case law fa -
vouring its application to the subject matter at hand”:  
Canadian Western Bank, at para. 78. The doctrine 
“is of limited application and should in general 
be reserved for situations already covered by 
precedent”: Canadian Western Bank, at para.  77. 
In view of this Court’s decision in Ordon, we must 
consider whether interjurisdictional immunity 
applies. After conducting that analysis, we will pro-
ceed to the determination of whether federal para-
mountcy applies. For the reasons that follow, we 
conclude that neither interjurisdictional immunity 
nor federal paramountcy applies in this case and 
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celle de la prépondérance fédérale ne s’appliquent 
en l’espèce, et que l’art. 44 de la WHSCA est donc 
applicable et opérant sur le plan constitutionnel.


 (1) Exclusivité des compétences


[50]  L’exclusivité des compétences vise à proté-
ger le «  contenu minimum élémentaire et irré-
duc tible  » ou contenu essentiel des «  catégories 
exclusives de sujets » établies par les art. 91 et 92  
de la Loi constitutionnelle de 1867 : Bell Canada,  
p. 839. La Cour a analysé la doctrine de l’exclu-
sivité des compétences dans l’arrêt Banque cana‑
dienne de l’Ouest et, plus tard, dans Québec 
(Procureur général) c. Canadian Owners and 
Pilots Association, 2010 CSC 39, [2010] 2 R.C.S. 
536 (« COPA  »). Cette doctrine est appliquée de 
manière limitée aujourd’hui : Banque canadienne 
de l’Ouest, par. 33-34. Dans l’arrêt General Motors 
of Canada Ltd. c. City National Leasing, [1989] 1 
R.C.S. 641, le juge en chef Dickson a déclaré que 
le courant dominant en matière d’interprétation 
constitutionnelle — courant qui privilégie, lorsque 
c’est possible, l’application des lois édictées 
par les deux ordres de gouvernement — milite 
contre l’application de la doctrine de l’exclusivité 
des compétences. Une application large de cette 
doctrine irait à l’encontre d’une conception souple  
et pragmatique du fédéralisme. Comme nous 
l’avons indiqué précédemment, la doctrine de 
l’exclusivité des compétences « reste d’une appli-
cation restreinte, et [.  .  .] devrait, en général, être  
limitée aux situations déjà traitées dans la juris-
prudence » : Banque canadienne de l’Ouest, par. 77.


[51]  Il existe de la jurisprudence préconisant 
l’appli cation de la doctrine de l’exclusivité des 
com pétences à l’objet du présent pourvoi. Dans 
l’affaire Ordon, la Cour s’est penchée sur des 
actions en négligence découlant de deux accidents 
de navigation de plaisance ayant entraîné des décès 
et des blessures. Comme ces accidents étaient 
survenus dans des eaux navigables, la Loi sur 
la marine marchande du Canada, L.R.C. 1985, 
ch. S-9, s’appliquait. Les demandeurs invoquaient 
toutefois des lois ontariennes qui permettaient 
a)  l’introduction d’actions en négligence par les 


that s.  44 of the WHSCA is thus constitutionally 
applicable and operative.


 (1) Interjurisdictional Immunity


[50]  Interjurisdictional immunity exists to protect 
the “basic, minimum and unassailable content” 
or the core of the “exclusive classes of subject” 
cre ated by ss. 91 and 92 of the Constitution Act, 
1867: Bell Canada, at p. 839. This Court discussed 
interjurisdictional immunity in Canadian Western 
Bank and later in Quebec (Attorney General) v. 
Canadian Owners and Pilots Association, 2010 
SCC 39, [2010] 2 S.C.R. 536 (“COPA”). The doc-
trine has a limited application today: Canadian 
Western Bank, at paras. 33-34. In General Motors 
of Canada Ltd. v. City National Leasing, [1989] 1 
S.C.R. 641, Dickson C.J. stated that the dominant 
tide of constitutional interpretation, which favours, 
where possible, the operation of statutes enacted 
by both levels of government, militates against 
interjurisdictional immunity. A broad application 
of the doctrine is inconsistent with a flexible and  
pragmatic approach to federalism. As stated ear-
lier, interjurisdictional immunity “is of limited 
application and should in general be reserved for 
situations already covered by precedent”: Canadian 
Western Bank, at para. 77.


[51]  There is prior case law favouring the appli-
cation of interjurisdictional immunity to the sub ject 
matter of this appeal. In Ordon, this Court con-
sidered negligence claims related to two boating 
accidents that resulted in death and injury. Since 
the accidents occurred in navigable waters, the 
Canada Shipping Act, R.S.C. 1985, c. S-9, applied. 
However, the plaintiffs relied on Ontario statutes 
permitting (a) negligence claims to be brought by 
sib lings of a deceased or injured victim; (b) the 
recovery of damages for the loss of guidance, care 
and companionship of a deceased or injured victim; 
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frères et sœurs de la personne tuée ou blessée, 
b) l’obtention de dommages-intérêts pour perte de  
conseils, de soins et de compagnie de la personne  
tuée ou blessée et c) la répartition des dommages- 
intérêts en cas de négligence contributive, soit 
autant de possibilités que ne leur offrait pas la Loi 
sur la marine marchande du Canada.


[52]  La Cour a conclu alors que les règles de droit 
maritime relatives à la négligence font partie du con-
tenu essentiel de la compétence fédérale sur « [l]a  
navigation et les bâtiments ou navires » prévue au 
par. 91(10) de la Loi constitutionnelle de 1867, et 
que l’exclusivité des compétences s’applique si une 
loi provinciale de portée générale a pour effet de 
réglementer indirectement une question touchant 
ces règles. Les juges Iacobucci et Major ont formulé 
les observations suivantes, aux par. 84-85 :


Les règles relatives à la négligence du droit maritime 
sont un élément du contenu essentiel de la compétence 
du Parlement sur le droit maritime. L’établissement de 
la norme applicable, des éléments et des conditions en 
matière de responsabilité pour négligence des navires 
ou des personnes qui en répondent est depuis longtemps 
un aspect essentiel du droit maritime, et l’attribution au 
fédéral de la compétence exclusive sur la navigation et 
les expéditions par eau visait sans aucun doute à exclure 
la compétence provinciale sur les règles relatives à la 
négligence, entre autres matières maritimes. Comme 
nous le verrons plus loin, de solides raisons militent en 
faveur de l’uniformité des règles relatives à la négligence 
en droit maritime canadien. De plus, les règles et prin-
cipes spéciaux applicables en matière d’amirauté régis-
sent la question de la négligence sur les eaux d’une 
façon particulière, s’attachant à la « bonne navigation » 
et à d’autres questions proprement maritimes. Les règles 
relatives à la négligence du droit maritime peuvent être  
considérées comme une partie intégrante de ce qui cons-
titue la « spécificité fédérale » du droit maritime, pour 
reprendre l’expression employée par le juge Beetz dans 
Bell Canada, précité, à la p. 762.


 À notre avis, lorsque l’application d’une loi pro-
vinciale de portée générale a pour effet de réglementer 
indirectement une question touchant les règles relatives 
à la négligence du droit maritime, il y a intrusion dans le 
contenu essentiel irréductible du droit maritime fédéral,  
ce qui est inacceptable sur le plan constitutionnel. [. . .]  
Dans le cadre d’une action intentée à la suite d’une 


and (c) apportionment of damages in cases of con-
tributory negligence, as these options were not avail-
able under the Canada Shipping Act.


[52]  This Court concluded that maritime negli-
gence law is part of the core of the federal power  
over “Navigation and Shipping” under s.  91(10)  
of the Constitution Act, 1867, and that inter-
jurisdictional immunity will apply if a provincial 
statute of general application has the effect of in-
directly regulating a maritime negligence law issue. 
Iacobucci and Major JJ. stated the following, at 
paras. 84-85:


Maritime negligence law is a core element of Parliament’s 
jurisdiction over maritime law. The determination of the 
standard, elements, and terms of liability for negligence 
between vessels or those responsible for vessels has long  
been an essential aspect of maritime law, and the assign-
ment of exclusive federal jurisdiction over navigation 
and shipping was undoubtedly intended to preclude pro-
vincial jurisdiction over maritime negligence law, among  
other maritime matters. As discussed below, there are 
strong reasons to desire uniformity in Canadian maritime 
negligence law. Moreover, the specialized rules and 
principles of admiralty law deal with negligence on the  
waters in a unique manner, focussing on concerns of “good  
seamanship” and other peculiarly maritime issues. 
Maritime negligence law may be understood, in the words 
of Beetz J. in Bell Canada v. Quebec, supra, at p. 762, as 
part of that which makes maritime law “specifically of 
federal jurisdiction”.


 In our opinion, where the application of a provincial 
statute of general application would have the effect of 
regulating indirectly an issue of maritime negligence 
law, this is an intrusion upon the unassailable core of 
federal maritime law and as such is constitutionally 
impermissible. . . . In the context of an action arising 
from a collision between boats or some other accident, 


20
13


 S
C


C
 4


4 
(C


an
LI


I)







80 [2013] 3 S.C.R.mARINe seRvIces  v.  RyAN esTATe    LeBel and Karakatsanis JJ.


collision entre embarcations ou d’un autre accident, les 
règles relatives à la négligence du droit maritime com-
prennent notamment les points suivants: l’éventail des 
demandeurs éventuels, la portée des dommages-intérêts 
qui peuvent être obtenus et l’existence d’un régime de  
partage de la responsabilité selon la faute. La loi pro-
vinciale de portée générale qui régit de telles questions 
dans le cadre des compétences légitimes de la province 
ne saurait être invoquée dans une action pour négligence 
fondée sur le droit maritime et doit faire l’objet d’une 
interprétation atténuée.


[53]  Tout comme dans l’arrêt Ordon, l’une des 
parties au présent pourvoi s’appuie sur une loi pro-
vinciale dans le cadre d’une action fondée sur la 
négli gence en matière maritime.


[54]  Dans l’arrêt COPA, par. 27, la juge en chef 
McLachlin a énoncé une méthode d’analyse à deux  
volets à laquelle il doit être satisfait pour que s’appli-
que la doctrine de l’exclusivité des compétences :


 La première étape consiste à déterminer si la loi 
provinciale — l’art.  26 de la Loi — empiète sur le 
« cœur » d’une compétence fédérale. Si c’est le cas, la  
deuxième étape consiste à déterminer si cette loi pro-
vinciale a, sur l’exercice de la compétence fédérale 
protégée, un effet suffisamment grave pour entraîner 
l’application de la doctrine de la compétence exclusive. 
[En italique dans l’original.]


[55]  Par conséquent, il faut d’abord se demander 
si la loi contestée empiète sur le cœur d’un chef 
de compétence énuméré à l’art. 91 ou 92 de la Loi  
constitutionnelle de 1867. À cette étape-ci, la juris-
prudence constitue un guide utile pour bien cerner  
le cœur d’un chef de compétence : Banque cana‑
dienne de l’Ouest, par. 77; COPA, par. 36.


[56]  Deuxièmement, si la loi contestée empiète 
sur le cœur d’un chef de compétence, il faut déter-
miner si cet empiétement est suffisamment grave. 
Pour que s’applique la doctrine de l’exclusivité des 
compétences, la loi contestée ne doit pas simplement 
«  toucher  » le cœur d’une compétence, elle doit 
l’« entraver » : « . . . la première [notion] ne suppose 
pas de conséquences fâcheuses, contrairement à la 
seconde » (Banque canadienne de l’Ouest, par. 48). 
Dans cet arrêt, les juges majoritaires ont formulé les 
explications suivantes, au par. 48 :


maritime negligence law encompasses the following 
issues, among others: the range of possible claimants, 
the scope of available damages, and the availability of a 
regime of apportionment of liability according to fault. 
A provincial statute of general application dealing with 
such matters within the scope of the province’s legitimate 
powers cannot apply to a maritime law negligence action, 
and must be read down to achieve this end.


[53]  Like Ordon, the present appeal involves the 
reliance by one of the parties on provincial law in 
relation to a maritime negligence action.


[54]  In COPA, at para. 27, McLachlin C.J. enun-
ciated a two-pronged test that must be met to trigger 
the application of the doctrine of interjurisdic tional 
immunity:


 The first step is to determine whether the provincial 
law — s.  26 of the Act — trenches on the protected 
“core” of a federal competence. If it does, the second 
step is to determine whether the provincial law’s effect on 
the exercise of the protected federal power is sufficiently 
serious to invoke the doctrine of interjurisdictional 
immunity. [Emphasis in original.]


[55]  Therefore, we must first consider whether the 
impugned legislation trenches on the core of a head 
of power listed in ss. 91 or 92 of the Constitution 
Act, 1867. Here, the jurisprudence serves as a use-
ful guide to identify the core of a head of power:  
Canadian Western Bank, at para.  77; COPA, at 
para. 36.


[56]  Then, if the impugned legislation trenches 
on the core of a head of power, we must determine 
whether the encroachment is sufficiently serious. 
Rather than just “affect” the core, the impugned 
legislation must “impair” it for interjurisdictional 
immunity to apply: “. . . the former does not imply 
any adverse consequence whereas the latter does” 
(Canadian Western Bank, at para. 48). In that case, 
the majority explained, at para. 48:
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C’est lorsque l’effet préjudiciable d’une loi adoptée par 
un ordre de gouvernement s’intensifie en passant de  
« toucher » à « entraver » (sans nécessairement « stéri-
liser » ou « paralyser ») que le « contenu essentiel » de la  
compétence de l’autre ordre de gouvernement (ou l’élé-
ment vital ou essentiel d’une entreprise établie par lui) 
est menacé, et pas avant.


Abondant dans le même sens, la juge en chef 
McLachlin a affirmé, dans COPA, que le terme 
« entrave » est plus fort que « toucher », car en « cette  
époque de fédéralisme coopératif souple, l’appli-
cation de la doctrine de l’exclusivité des compé-
tences exige un empiétement important ou grave 
sur l’exercice » d’un chef de compétence : par. 45.


[57]  Lorsque la doctrine de l’exclusivité des 
compétences s’applique, la loi contestée n’est pas  
invalidée; elle est [TRAducTION] « tout simplement 
inapplicable à la question excédant la compétence 
législative conférée », et on lui attribue une inter-
prétation atténuée pour en restreindre l’application : 
Hogg, p. 15-28 (en italique dans l’original).


[58]  Les successions Ryan soutiennent (argument 
auquel ont fait droit les juges majoritaires de la 
Cour d’appel) que la doctrine de l’exclusivité des 
compétences s’applique, pour le motif que l’art. 44 
de la WHSCA prive les successions Ryan du droit  
que leur confère le par.  6(2) de la LRMM, lequel 
constitue un énoncé législatif des règles de droit 
relatives à la négligence en matière maritime. Ils 
ajoutent que, dans l’affaire Ordon, notre Cour a 
décidé que ces règles sont au cœur de la compétence 
fédérale sur la navigation et les bâtiments ou navires.


[59]  Les règles de droit relatives à la négligence 
en matière maritime font effectivement partie du 
cœur de la compétence fédérale sur la navigation 
et les bâtiments ou navires : Ordon, par. 84. Une loi 
provinciale d’application générale ne doit pas avoir 
pour effet de réglementer indirectement un aspect de 
ces règles, par exemple l’éventail des demandeurs 
éventuels dans une action en négligence en matière 
maritime : Ordon, par. 85. L’article 44 de la WHSCA,  
une loi provinciale d’application générale, empêche 
les successions Ryan de se prévaloir du droit 
d’action en négligence en matière maritime que leur 
reconnaît le par. 6(2) de la LRMM. En modifiant 


It is when the adverse impact of a law adopted by one 
level of government increases in severity from “affecting” 
to “impairing” (without necessarily “sterilizing” or 
“paralyzing”) that the “core” competence of the other 
level of government (or the vital or essential part of an 
undertaking it duly constitutes) is placed in jeopardy, and 
not before.


To the same effect, McLachlin C.J. stated in 
COPA that “[i]mpairment” is a higher standard 
than “affects”, as in “an era of cooperative, flex-
ible federalism, application of the doctrine of inter-
jurisdictional immunity requires a significant or  
serious intrusion on the exercise” of a head of 
power: para. 45.


[57]  When interjurisdictional immunity applies, 
the impugned law is not rendered invalid; it is 
“simply inapplicable to the extra-jurisdictional 
matter”, and it is read down to limit the scope of its  
application: Hogg, at p. 15-28 (emphasis in original).


[58]  The Ryan Estates contend (and the major ity of 
the Court of Appeal agreed) that interjuris dictional 
immunity applies because s.  44 of the WHSCA 
eliminates the Ryan Estates’ access to s.  6(2)  
of the MLA, a statutory expression of maritime 
negligence law. They add that this Court decided in 
Ordon that maritime negligence law is at the core 
of the federal power over navigation and shipping.


[59]  Maritime negligence law is indeed at the 
core of the federal power over navigation and ship-
ping: Ordon, at para. 84. A provincial statute of gen-
eral application cannot have the effect of indirectly 
regulating an issue of maritime negligence law, such 
as the range of possible claimants in a mari time 
negligence action: Ordon, at para. 85. Section 44  
of the WHSCA, a provincial statute of general 
application, precludes the Ryan Estates from 
making use of the maritime negligence action pro-
vided by s. 6(2) of the MLA. By altering the range 
of claimants who may make use of this statutory 
maritime negligence action, s. 44 of the WHSCA 
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ainsi l’éventail des demandeurs susceptibles d’exer-
cer ce droit d’action conféré par la loi, l’art. 44 de 
la WHSCA empiète sur le cœur de la compétence 
fédérale en matière de navigation et de bâtiments ou 
navires. Par conséquent, il est satisfait au premier 
volet de l’analyse.


[60]  Cependant, nous concluons que le second 
volet de l’analyse n’est pas respecté, puisque l’art. 44  
de la WHSCA n’entrave pas l’exercice de la compé-
tence fédérale sur la navigation et les bâtiments 
ou navires. Dans l’arrêt COPA, la juge en chef 
McLachlin a défini ainsi le terme « entrave », au 
par. 45 :


[Ce terme] suppose une incidence qui non seulement 
touche le cœur de la compétence fédérale, mais le touche  
d’une façon qui porte à la compétence fédérale une 
atteinte grave ou importante. Dans cette époque de fédé-
ralisme coopératif souple, l’application de la doctrine 
de l’exclusivité des compétences exige un empiétement 
important ou grave sur l’exercice de la compétence fédé-
rale. Il n’est pas nécessaire que l’empiétement paralyse la 
compétence, mais il doit être grave.


[61]  Le pouvoir exclusif du Parlement de légi-
férer sur la navigation et les bâtiments ou navires 
est vaste  : Queddy River Driving Boom Co. c. 
Davidson (1883), 10 R.C.S. 222; et Montreal City 
c. Montreal Harbour Commissioners, [1926] A.C. 
299 (C.P.). Il « englobe les aspects de la navigation 
et des bâtiments ou navires qui se rapportent à 
des objets nationaux exigeant une réglementation 
uniforme dans tout le pays, sans égard à leur 
portée territoriale » (Tessier, par. 22), et s’étend au 
« droit maritime, qui établit le cadre des relations 
juridiques découlant des activités propres à la 
navi gation et aux bâtiments ou navires  » et «  à 
l’infrastruc ture des activités liées à la navigation et 
aux bâtiments et navires » : Colombie‑Britannique 
(Procureur général) c. Lafarge Canada Inc., 2007 
CSC 23, [2007] 2 R.C.S. 86, par. 62.


[62]  Bien que l’art.  44 de la WHSCA ait pour 
effet de réglementer un aspect des règles de droit 
relatives à la négligence en matière maritime, il  
n’altère pas l’uniformité du droit maritime cana-
dien, ni ne limite le pouvoir du Parlement de 


trenches on the core of the federal power over 
navigation and shipping. The first prong of the test 
is therefore met.


[60]  However, we conclude that the second prong 
of the test is not met as s. 44 of the WHSCA does 
not impair the exercise of the federal power over 
navigation and shipping. At para.  45 of COPA, 
McLachlin C.J. described impairment as suggesting


an impact that not only affects the core federal power, 
but does so in a way that seriously or significantly tram-
mels the federal power. In an era of cooperative, flexible 
federalism, application of the doctrine of interjuris dic-
tional immunity requires a significant or serious intrusion 
on the exercise of the federal power. It need not paralyze 
it, but it must be serious.


[61]  Parliament’s exclusive legislative jurisdic-
tion over navigation and shipping is broad: Queddy 
River Driving Boom Co. v. Davidson (1883), 10  
S.C.R. 222; and Montreal City v. Montreal 
Harbour Commissioners, [1926] A.C. 299 (P.C.). It  
“encompasses those aspects of navigation and 
ship ping that engage national concerns which 
must be uniformly regulated across the country, 
regardless of their territorial scope” (Tessier, at  
para. 22), and includes “maritime law which estab -
lishes the framework of legal relationships arising  
out of navigation and shipping activities” and 
“the infrastructure of navigation and shipping 
activities”: British Columbia (Attorney General) 
v. Lafarge Canada Inc., 2007 SCC 23, [2007] 2 
S.C.R. 86, at para. 62.


[62]  Although s. 44 of the WHSCA has the effect 
of regulating a maritime negligence law issue, it 
neither alters the uniformity of Canadian maritime 
law nor restricts Parliament’s ability to determine 
who may possess a cause of action under the MLA. 
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déci der qui dispose d’une cause d’action sous le 
régime de la LRMM. Même s’il leur est impossible 
d’intenter une action en négligence en matière 
mari time en vertu du par.  6(2) de la LRMM, les 
parties se trouvant dans la situation des successions 
Ryan obtiennent néanmoins une indemnité pour 
les accidents les touchant (quoique d’une source 
différente et par l’entremise d’un autre mécanisme).


[63]  Le fait que l’art. 44 de la WHSCA n’entrave 
pas l’exercice de la compétence fédérale sur la navi-
gation et les bâtiments ou navires ressort égale-
ment de l’application quasi centenaire des régimes 
d’indem nisation des accidents du travail au secteur 
maritime, soit depuis l’arrêt rendu en 1919 par le  
Conseil privé dans l’affaire Canadian Pacific Rail‑
way. Voir également Sincennes‑McNaughton Lines,  
Ltd. c. Bruneau, [1924] R.C.S. 168; Bonavista Cold  
Storage Co. c. Walters (1959), 20 D.L.R. (2d) 744  
(C. de l’Éch.); Paré c. Rail & Water Terminal (Quebec)  
Inc., [1978] 1 C.F. 23 (1re inst.); et Laboucane c. 
Brooks, 2003 BCSC 1247, 17 B.C.L.R. (4th) 20.


[64]  Nous reconnaissons que, dans l’arrêt Ordon, 
notre Cour a jugé que la doctrine de l’exclusivité 
des compétences s’applique lorsqu’une loi provin-
ciale d’application générale a pour effet de régle-
menter indirectement un aspect des règles de droit 
relatives à la négligence en matière maritime. 
Toutefois, cet arrêt a précédé les affaires Banque 
canadienne de l’Ouest et COPA, où la Cour a  
précisé l’analyse à deux volets concernant l’exclu-
sivité des compétences et indiqué que l’empiéte-
ment reproché devait non seulement «  toucher  » 
le cœur de la compétence en cause mais « entra-
ver  » l’exercice de celle-ci. Par conséquent, ni 
l’analyse élaborée dans Banque canadienne de 
l’Ouest et COPA, ni le degré d’empiétement requis 
aujourd’hui pour déclencher l’application de la 
doctrine de l’exclusivité des compétences n’ont été 
appliqués dans Ordon : voir Ordon, par. 81. Quoique 
l’art.  44 de la WHSCA puisse toucher l’exercice 
de la compétence fédérale sur la navigation et les 
bâtiments ou navires, ce degré d’empiétement sur 
la compétence fédérale en question ne suffit pas 
pour que s’applique la doctrine de l’exclusivité des 
compétences. L’empiétement causé par l’art.  44 
ne saurait être considéré important ou grave si 


Despite their inability to initiate the maritime neg-
ligence action provided for by s. 6(2) of the MLA, 
parties in the position of the Ryan Estates still re-
ceive compensation for the accident in question 
(albeit through a different mechanism and from a 
different source).


[63]  That s. 44 of the WHSCA does not impair the  
federal power over navigation and shipping is fur-
ther illustrated by the fact that workers’ compen-
sation schemes have been applied to the maritime 
context for nearly a century, starting with the 
Privy Council’s 1919 decision in Canadian Pacific 
Railway. See also Sincennes‑McNaughton Lines, 
Ltd. v. Bruneau, [1924] S.C.R. 168; Bonavista Cold 
Storage Co. v. Walters (1959), 20 D.L.R. (2d) 744 
(Ex. Ct.); Paré v. Rail & Water Terminal (Quebec) 
Inc., [1978] 1 F.C. 23 (T.D.); and Laboucane v. 
Brooks, 2003 BCSC 1247, 17 B.C.L.R. (4th) 20.


[64]  We acknowledge that this Court in Ordon 
held that interjurisdictional immunity applies 
where a provincial statute of general application 
has the effect of indirectly regulating a maritime 
negligence law issue. However, Ordon predates 
Canadian Western Bank and COPA, which 
clarified the two-step test for interjurisdictional 
immunity and set the necessary level of intrusion 
into the relevant core at “impairs” instead of “af-
fects”. Accordingly, Ordon does not apply the two- 
step test for interjurisdictional immunity developed 
in Canadian Western Bank and COPA nor the 
notion of impairment of the federal core which is  
now necessary to trigger the application of inter-
jurisdictional immunity: see Ordon, at para.  81. 
Although s. 44 of the WHSCA may affect the ex-
er cise of the federal power over navigation and 
shipping, this level of intrusion into the federal 
power is insufficient to trigger interjurisdictional 
immunity. The intrusion of s. 44 is not significant 
or serious when one considers the breadth of the 
federal power over navigation and shipping, the 
absence of an impact on the uniformity of Canadian 
maritime law, and the historical application of 
work ers’ compensation schemes in the maritime 
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l’on tient compte de l’étendue de la compétence 
sur la navigation et les bâtiments ou navires, de 
l’absence de répercussions sur l’uniformité du droit 
maritime canadien et de l’application de longue 
date des régimes d’indemnisation des accidents du 
travail dans le secteur maritime. Pour ces raisons, 
l’art.  44 de la WHSCA n’entrave pas l’exercice 
de la compétence fédérale sur la navigation et les 
bâtiments ou navires, et la doctrine de l’exclusivité 
des compétences ne s’applique pas en l’espèce. 
Nous devons maintenant nous pencher sur l’autre 
doctrine invoquée par les successions Ryan, celle 
de la prépondérance fédérale.


 (2) Prépondérance fédérale


[65]  Selon la doctrine de la prépondérance fédé-
rale, « lorsque les effets d’une législation provin-
ciale sont incompatibles avec une législation 
fédérale, la législation fédérale doit prévaloir et 
la législation provinciale être déclarée inopérante 
dans la mesure de l’incompatibilité  »  : Banque 
canadienne de l’Ouest, par. 69. La doctrine s’appli-
que « non seulement dans les cas où la légis lature  
provinciale a légiféré en vertu de son pouvoir acces-
soire d’empiéter dans un domaine de compétence 
fédérale, mais aussi dans les situations où la légis-
lature provinciale agit dans le cadre de ses compé-
tences principales et le Parlement fédéral en vertu 
de ses pouvoirs accessoires » : Banque canadienne 
de l’Ouest, par. 69.


[66]  La doctrine de la prépondérance fédérale 
s’appli que lorsqu’il existe une incompatibilité 
entre un texte de loi fédéral valide et un texte de 
loi provincial lui aussi valide. Par ailleurs, elle ne  
s’applique pas en cas d’incompatibilité entre la 
common law et un texte de loi valide. Il s’agit là  
d’une différence par rapport à la doctrine de 
l’exclu sivité des compétences, laquelle protège le  
contenu essentiel des «  catégories exclusives de  
sujets  » établies par les art.  91 et 92 de la Loi 
constitutionnelle de 1867, et ce, même si le pouvoir 
de légiférer pertinent n’a pas encore été exercé  : 
Banque canadienne de l’Ouest, par.  34. La Juge 
en chef a fait la distinction suivante entre ces deux 
doctrines dans l’arrêt COPA :


context. For these reasons, s.  44 of the WHSCA 
does not impair the federal power over navigation 
and shipping. Interjurisdictional immunity does 
not apply here. We must now consider the doctrine 
of federal paramountcy that the Ryan Estates also 
invoke.


 (2) Federal Paramountcy


[65]  According to the doctrine of federal para-
mountcy, “when the operational effects of provincial 
legislation are incompatible with federal legis-
lation, the federal legislation must prevail and the 
pro vincial legislation is rendered inoperative to the 
extent of the incompatibility”: Canadian Western 
Bank, at para. 69. Federal paramountcy applies “not 
only to cases in which the provincial legislature 
has legislated pursuant to its ancillary power to 
trench on an area of federal jurisdiction, but also to  
situations in which the provincial legislature acts 
within its primary powers, and Parliament pursuant 
to its ancillary powers”: Canadian Western Bank, at 
para. 69.


[66]  Federal paramountcy applies where there 
is an inconsistency between a valid federal legis-
lative enactment and a valid provincial legislative 
enactment. The doctrine does not apply to an incon-
sistency between the common law and a valid  
legislative enactment. This is unlike interjuris-
dictional immunity, which protects the core of the  
“exclusive classes of subject” created by ss. 91 and  
92 of the Constitution Act, 1867 even if the rel-
evant legislative authority has yet to be exer-
cised: Canadian Western Bank, at para.  34. The 
Chief Justice contrasted the two doctrines in COPA:
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 Contrairement à la doctrine de l’exclusivité des com-
pétences, laquelle se rapporte à la portée de la compétence  
fédérale, celle de la prépondérance fédérale se rapporte à 
la façon dont la compétence est exercée. La doctrine de 
la prépondérance est pertinente lorsqu’un conflit oppose 
une loi fédérale à une loi provinciale. [En italique dans 
l’original; par. 62.]


[67]  Dans Bisaillon c. Keable, [1983] 2 R.C.S. 
60, le juge Beetz a estimé que la doctrine de la 
prépondérance fédérale peut s’appliquer en cas 
d’incompatibilité entre une mesure législative 
pro vinciale valide et une règle de common law 
por tant sur un domaine de compétence fédérale. 
Cependant, nous ne connaissons aucune décision 
où la doctrine aurait été appliquée à la common 
law. L’arrêt Bisaillon lui-même était une affaire 
soulevant essentiellement des questions relatives 
à l’exclusivité des compétences. Qui plus est, 
il n’est fait aucune mention dans Bisaillon de 
l’arrêt de principe sur la prépondérance fédérale 
à l’époque : Multiple Access Ltd. c. McCutcheon, 
[1982] 2 R.C.S. 161, dans lequel le juge Dickson 
a déclaré que « la doctrine de la prépondérance 
fédérale s’applique lorsqu’il y a une loi fédérale et 
une loi provinciale qui sont (1) toutes deux valides 
et (2) incompatibles » (p. 168). La jurisprudence 
subséquente de notre Cour a confirmé cet énoncé 
du critère d’application de la doctrine de la 
prépondérance fédérale  : Banque de Montréal c. 
Hall, [1990] 1 R.C.S. 121, p. 151; R. c. Felawka, 
[1993] 4 R.C.S. 199, p. 215-216; Rothmans, Benson 
& Hedges Inc. c. Saskatchewan, 2005 CSC 13, 
[2005] 1 R.C.S. 188, par. 11; Banque canadienne 
de l’Ouest, par. 69; Lafarge Canada Inc., par. 76; 
COPA, par. 62.


[68]  La validité des deux textes de loi en cause 
dans le présent pourvoi n’est pas contestée. La 
ques tion en litige est de savoir si ces textes sont 
incompa tibles. L’incompatibilité entre une loi 
fédérale et une loi provinciale peut résulter de deux 
formes différentes de conflit  : COPA, par. 64. La 
première a été décrite ainsi par le juge Dickson dans 
l’arrêt Multiple Access Ltd., p. 191 :


En principe, il ne semble y avoir aucune raison valable de 
parler de prépondérance et d’exclusion sauf lorsqu’il y a 
un conflit véritable, comme lorsqu’une loi dit « oui » et 


 Unlike interjurisdictional immunity, which is con-
cerned with the scope of the federal power, paramountcy 
deals with the way in which that power is exercised. 
Paramountcy is relevant where there is conflicting fed-
eral and provincial legislation. [Emphasis in original; 
para. 62.]


[67]  In Bisaillon v. Keable, [1983] 2 S.C.R. 60, 
Beetz J. considered that federal paramountcy may  
apply to an inconsistency between a valid pro-
vincial legislative enactment and a rule of the 
common law in a field of federal jurisdiction. But, 
we are aware of no case in which the doctrine was  
applied to common law. Bisaillon itself was a case 
which essentially raised issues of interjurisdic-
tional immunity. Moreover, Bisaillon does not 
include a reference to the leading case on federal 
paramountcy at the time: Multiple Access Ltd. v. 
McCutcheon, [1982] 2 S.C.R. 161, where Dickson J.  
stated that “the doctrine of paramountcy applies 
where there is a federal law and a provincial law  
which are (1) each valid and (2) inconsistent” (p. 168).  
This Court’s subsequent jurisprudence has 
affirmed this formulation of the test for federal 
paramountcy: Bank of Montreal v. Hall, [1990] 1 
S.C.R. 121, at p. 151; R. v. Felawka, [1993] 4 S.C.R.  
199, at pp. 215-16; Rothmans, Benson & Hedges Inc. 
v. Saskatchewan, 2005 SCC 13, [2005] 1 S.C.R. 188,  
at para. 11; Canadian Western Bank, at para. 69; 
Lafarge Canada Inc., at para. 76; COPA, at para. 62.


[68]  The validity of the two legislative enactments 
relevant in this appeal is not disputed. At issue is 
whether they are inconsistent. Inconsistency can 
arise from two different forms of conflict between 
the federal and provincial legislation: COPA, at 
para.  64. The first is described by Dickson J. in 
Multiple Access Ltd., at p. 191, where he stated:


In principle, there would seem to be no good reasons to 
speak of paramountcy and preclusion except where there 
is actual conflict in operation as where one enactment 
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que l’autre dit « non »; « on demande aux mêmes citoyens 
d’accomplir des actes incompatibles »; l’observance de 
l’une entraîne l’inobservance de l’autre.


Lorsque la loi fédérale dit «  oui  » et que la loi 
provinciale dit « non », ou vice versa, l’observation 
d’une loi entraîne la violation de l’autre. C’est 
l’archétype du conflit d’application.


[69]  La deuxième forme de conflit survient lorsque 
la loi provinciale entrave la réalisation de l’objectif 
de la loi fédérale : Banque de Montréal; Law Society 
of British Columbia c. Mangat, 2001  CSC  67, 
[2001] 3 R.C.S. 113; Rothmans, Benson & Hedges 
Inc.; Banque canadienne de l’Ouest, par.  73. Le 
« fait que le législateur fédéral ait légiféré sur une 
matière n’entraîne pas la présomption qu’il a voulu, 
par là, exclure toute possibilité d’intervention 
provinciale sur le sujet » : Banque canadienne de 
l’Ouest, par. 74. Les tribunaux ne doivent pas perdre 
de vue la règle d’interprétation constitutionnelle 
fondamentale selon laquelle « [c]haque fois qu’on 
peut légitimement interpréter une loi fédérale de 
manière qu’elle n’entre pas en conflit avec une loi 
provinciale, il faut appliquer cette interprétation 
de préférence à toute autre qui entraînerait un con-
flit  »  : Banque canadienne de l’Ouest, par.  75, 
citant Procureur général du Canada c. Law Society 
of British Columbia, [1982] 2 R.C.S. 307, p. 356. 
La « norme d’invalidation d’une loi provinciale au 
motif qu’elle entrave la réalisation de l’objet fédéral 
est élevée; une loi fédérale permissive, sans plus, 
ne permettra pas d’établir l’entrave de son objet 
par une loi provinciale qui restreint la portée de la 
permissivité de la loi fédérale » : COPA, par. 66.


[70]  À notre avis, suivant l’interprétation qu’il 
convient de donner à la LRMM, la prépondérance 
fédérale ne s’applique pas en l’espèce.


[71]  Les appelants font valoir (et la juge dissidente 
de la Cour d’appel est d’accord sur ce point) qu’il 
n’existe pas de conflit entre la loi provinciale et la 
loi fédérale, parce que cette dernière ne confère pas 
de droit d’action aux successions Ryan dans les 
circonstances de l’espèce. Aux termes du par. 6(2) 
de la LRMM, les personnes à charge « peuvent » 


says “yes” and the other says “no”; “the same citizens are 
being told to do inconsistent things”; compliance with 
one is defiance of the other.


Where the federal statute says “yes” and the pro-
vincial statute says “no”, or vice versa, compliance 
with one statute means a violation of the other 
statute. It is the archetypical operational conflict.


[69]  The second form of conflict is when the pro-
vincial law frustrates the purpose of the federal 
law: Bank of Montreal; Law Society of British 
Columbia v. Mangat, 2001 SCC 67, [2001] 3 S.C.R. 
113; Rothmans, Benson & Hedges Inc.; Canadian 
Western Bank, at para. 73. The “fact that Parliament 
has legislated in respect of a matter does not lead 
to the presumption that in so doing it intended to 
rule out any possible provincial action in respect 
of that subject”: Canadian Western Bank, at 
para. 74. Courts must not forget the fundamental 
rule of constitutional interpretation: “. . . [w]hen a  
federal statute can be properly interpreted so as 
not to interfere with a provincial statute, such an  
interpretation is to be applied in preference to an-
other applicable construction which would bring 
about a conflict between the two statutes”: Canadian 
Western Bank, at para. 75, citing Attorney General 
of Canada v. Law Society of British Columbia, 
[1982] 2 S.C.R. 307, at p. 356. The “standard for 
invalidating provincial legislation on the basis of 
frustration of federal purpose is high; permissive 
federal legislation, without more, will not establish 
that a federal purpose is frustrated when provincial 
legislation restricts the scope of the federal per-
mission”: COPA, at para. 66.


[70]  We are of the view that federal paramountcy 
does not apply in this case, under a proper inter-
pretation of the MLA.


[71]  The appellants argue (and the dissenting 
Court of Appeal judge agreed) that no conflict arises 
between the provincial and federal statutes because 
the latter does not grant a right of action to the Ryan 
Estates in the circumstances of this case. Under 
s.  6(2) of the MLA, dependants “may” start an 
action only if the person died “under circumstances 
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intenter une action seulement si la victime est décé-
dée « dans des circonstances qui, si le décès n’en  
était pas résulté, lui auraient donné le droit de récla-
mer des dommages-intérêts ».


[72]  À première vue, le par. 6(2) de la LRMM est  
une disposition portant sur la responsabilité déli-
ctuelle. Il concerne les actions en négligence fon-
dées sur le droit maritime canadien. Si on interprète 
cette disposition en corrélation avec celles qui la 
précèdent, il devient évident que son adoption visait 
à combler une lacune du régime de responsabilité 
délictuelle en matière maritime qu’avait relevée la 
Cour dans l’affaire Ordon.


[73]  Historiquement, les dommages-intérêts 
accor dés à la suite d’accidents mortels ne visaient 
que les pertes pécuniaires  : Fatal Accidents Act, 
1846 (U.K.), 9 & 10 Vict., ch. 93; et Ordon, par. 51- 
57 et 98. Dans cet arrêt, la Cour a élargi la portée des 
règles de common law, d’une part pour permettre 
aux personnes à charge des victimes d’accidents 
de navigation mortels d’intenter des actions en 
dommages-intérêts pour perte de conseils, de soins 
et de compagnie, et, d’autre part pour autoriser les 
personnes à charge de personnes ayant seulement 
été blessées dans un accident de navigation, de pré-
senter des demandes de réparation du préjudice 
résultant de leurs blessures : par. 98-103. Aucun de 
ces recours n’était ouvert sous le régime de la Loi 
sur la marine marchande du Canada. Le Parlement 
a codifié ces réformes à l’art.  6 de la LRMM. 
L’article  4 de la LRMM est allé plus loin et a 
élargi la catégorie de personnes à charge admises à 
réclamer des dommages-intérêts en cas d’accidents 
de navigation mortels, afin d’y inclure les frères et 
sœurs, une modification que notre Cour avait refusé 
d’apporter : voir Ordon, par. 106.


[74]  Selon l’art. 5 de la LRMM, la partie 1 de cette 
loi, dans laquelle figure le par. 6(2),


s’applique à toute mesure de redressement demandée 
et à toute réclamation présentée sous le régime du droit 
maritime canadien, au sens de la Loi sur les Cours 
fédérales, ou au titre de toute autre règle de droit canadien 
liée à la navigation et à la marine marchande.


that would have entitled the person, if not deceased, 
to recover damages”.


[72]  On its face, s. 6(2) of the MLA deals with tort.  
It concerns a claim of negligence under Canadian 
maritime law. When read in the context of the pre-
ceding sections of the MLA, it becomes clear that 
the enactment of s. 6(2) was directed at filling a gap 
in the maritime tort regime identified by this Court 
in Ordon.


[73]  Damages in fatal accident claims were his-
torically restricted to pecuniary loss: Fatal Accidents  
Act, 1846 (U.K.), 9 & 10 Vict., c. 93; and Ordon, at 
paras. 51-57 and 98. In Ordon, this Court extended 
the common law to allow maritime fatal accident 
claims brought by dependants to include damages 
for loss of guidance, care and companionship, and  
to allow claims to be brought by dependants of 
per sons injured but not killed in maritime acci-
dents: paras.  98-103. None of these claims were 
available under the Canada Shipping Act. Parlia-
ment codified these reforms in s.  6 of the MLA. 
Section 4 of the MLA went further and expanded the  
class of eligible dependants in maritime accident 
claims to include siblings, a reform which this Court  
refused to make: see Ordon, at para. 106.


[74]  Section 5 of the MLA states that Part 1 of the 
statute, in which s. 6(2) is located,


applies in respect of a claim that is made or a remedy that 
is sought under or by virtue of Canadian maritime law, 
as defined in the Federal Courts Act, or any other law of 
Canada in relation to any matter coming within the class 
of navigation and shipping.
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[75]  Interprété en corrélation avec l’art. 5 de la 
LRMM, le par. 6(2) confère clairement une cause 
d’action aux personnes à la charge d’une personne 
qui, en raison de la faute ou de la négligence d’autrui,  
a perdu la vie dans un accident de navigation assu-
jetti au droit maritime canadien. Cependant, nous 
concluons que, considéré à la lumière du contexte 
législatif dans son ensemble, le par. 6(2) ne fait pas 
obstacle à l’application de régimes provinciaux 
d’indemnisation des accidents du travail.


[76]  À notre avis, la WHSCA et la LRMM peuvent 
coexister sans conflit. D’ailleurs, le par. 6(2) de la 
LRMM précise que les personnes à charge peuvent 
intenter une action « dans des circonstances qui, si 
le décès n’en était pas résulté, [. . .] auraient donné  
[à la victime] le droit de réclamer des dommages- 
intérêts ». À l’instar de la juge Welsh de la Cour 
d’appel, nous estimons que ce texte tend à indiquer 
qu’il existe des situations où une personne à charge 
n’est pas autorisée à intenter une action en vertu 
du par. 6(2) de la LRMM. C’est le cas lorsqu’une 
disposition législative — tel l’art. 44 de la WHSCA  
— interdit les poursuites au motif qu’une indem-
nité a déjà été versée au titre d’un régime d’indem-
nisation des accidents du travail.


[77]  Conformément à la méthode moderne d’inter-
prétation des lois, [TRAducTION] «  il faut lire les 
termes d’une loi dans leur contexte global en suivant 
le sens ordinaire et grammatical qui s’harmonise 
avec l’esprit de la loi, l’objet de la loi et l’intention 
du législateur » : E. A. Driedger, Construction of 
Statutes (2e éd. 1983), p. 87; Bell ExpressVu Limited 
Partnership c. Rex, 2002 CSC 42, [2002] 2 R.C.S. 
559, par. 26. Si l’on applique cette méthode, le texte 
du par. 6(2) est compatible avec l’interdiction légale 
de poursuites prévue à l’art. 44 de la WHSCA. Les 
frères Ryan sont décédés « dans des circonstances » 
qui, «  si le[ur] décès n’en était pas résulté  », ne 
leur auraient pas donné le droit de réclamer des 
dommages-intérêts, car l’art. 44 de la WHSCA se 
serait alors appliqué. Les successions Ryan ont 
touché des indemnités — et sont donc devenues 
assujetties à l’interdiction légale de poursuites 
prévue à l’art. 44 —, pour le motif que les frères 
Ryan ont succombé à des blessures dont ils auraient 
été indemnisés s’ils avaient survécu  : par.  43(1). 


[75]  Read together with s. 5 of the MLA, it is clear  
that s. 6(2) provides a cause of action to the de pend-
ants of a person who dies by the fault or neg ligence 
of others in a maritime context that is to be ad-
judicated under Canadian maritime law. However, 
we conclude that s. 6(2) of the MLA, read in light 
of the broader statutory context, makes room for  
the operation of provincial workers’ compensation 
schemes.


[76]  In our view, the WHSCA and the MLA can 
oper ate side by side without conflict. Indeed, s.  6(2)  
of the MLA provides that a dependant may bring 
a claim “under circumstances that would have en-
titled the person, if not deceased, to recover dam-
ages”. We agree with Welsh J.A. at the Court of 
Appeal that this language suggests that there are 
situ ations where a dependant is not allowed to  
bring an action pursuant to s.  6(2) of the MLA.  
Such a situation occurs where a statutory provision 
— such as s.  44 of the WHSCA — prohibits 
litigation because compensation has already been 
awarded under a workers’ compensation scheme.


[77]  Under the modern approach to statutory in-
terpretation, “the words of an Act are to be read in  
their entire context and in their grammatical and 
ordinary sense harmoniously with the scheme of 
the Act, the object of the Act, and the intention 
of Parliament”: E. A. Driedger, Construction of 
Statutes (2nd ed. 1983), at p. 87; Bell ExpressVu 
Limited Partnership v. Rex, 2002 SCC 42, [2002] 
2 S.C.R. 559, at para.  26. Taking this approach, 
the text of s. 6(2) accommodates the statutory bar 
in s. 44 of the WHSCA. The Ryan brothers’ death 
occurred “under circumstances” that would have 
disentitled them from recovering damages “if not 
deceased” because, had they lived, s.  44 of the 
WHSCA would have applied. The Ryan Estates 
received compensation — and therefore became 
subject to the statutory bar in s. 44 — because the 
Ryan brothers succumbed to an injury for which 
they would have received compensation had they 
lived: s. 43(1) of the WHSCA. If the Ryan brothers 
had received compensation, the statutory bar in 
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S’ils avaient touché des indemnités, l’interdiction 
légale de poursuites prévue à l’art.  44 se serait 
appliquée à eux, et ce, pour les mêmes raisons 
qu’elle s’applique à leurs successions, raisons qu’a 
précisées la Commission. Comme l’art. 44 se serait 
appliqué aux frères Ryan s’ils avaient survécu, les 
personnes à leur charge ne peuvent se prévaloir du 
par. 6(2) de la LRMM. Suivant cette interprétation, 
il n’existe donc aucun conflit entre les deux lois.


[78]  Si les frères Ryan avaient survécu, ni la doc-
trine de l’exclusivité des compétences ni celle de 
la prépondérance fédérale ne s’appliqueraient et 
auraient pour effet de rendre l’interdiction légale 
de poursuites prévue à l’art. 44 de la WHSCA inap-
plicable et inopérante. La première ne s’appli-
querait pas, et ce, pour les mêmes raisons qu’elle ne  
s’applique pas aux circonstances du présent pour-
voi. Comme il a été expliqué plus tôt, la doctrine de 
la prépondérance fédérale s’applique uniquement 
lorsqu’il y a incompatibilité entre deux textes de  
loi valides — l’un fédéral, l’autre provincial. Cette 
doctrine ne s’applique pas en présence d’une 
incom patibilité entre la common law et un texte de  
loi provincial valide. Par conséquent, si les frères  
Ryan avaient survécu et intenté une action en res-
ponsabilité délictuelle pour obtenir des dommages- 
intérêts, la doctrine de la prépondérance fédérale 
ne se serait pas appliquée et n’aurait pas rendu 
inopérante l’interdiction légale de poursuites prévue 
à l’art. 44.


[79]  L’interprétation selon laquelle il y a absence 
de conflit en l’espèce est confirmée par le contexte 
général, l’esprit et l’objet de la LRMM, ainsi que 
par l’intention du législateur. Bien que le Parlement 
ait de toute évidence édicté la LRMM afin d’élargir 
le champ d’application du régime de responsabilité 
délictuelle en matière maritime, deux facteurs 
additionnels démontrent que la LRMM et les régi-
mes d’indemnisation des accidents du travail — 
fédéraux et provinciaux — sont censés s’appliquer 
de manière harmonieuse.


[80]  Premièrement, le fait d’interpréter le par. 6(2)  
de la LRMM de façon à permettre l’application 
de l’art.  44 de la WHSCA constitue une solu-
tion cohé rente avec les deux régimes fédéraux 


s.  44 would have applied to them for the same 
reasons that the Commission concluded it applied 
to the Ryan Estates. The application of s.  44 to 
the Ryan brothers, had they lived, means that their 
dependants have no recourse to s. 6(2) of the MLA. 
On this reading, there is no conflict between the two 
statutes.


[78]  Had the Ryan brothers survived, neither inter-
jurisdictional immunity nor federal paramountcy 
would apply so as to render the statutory bar in  
s. 44 of the WHSCA constitutionally inapplicable 
or inoperative. Interjurisdictional immunity would  
not apply for the same reasons that it does not apply  
to the circumstances of this appeal. As discussed 
earlier, federal paramountcy only applies where 
there is an inconsistency between two valid legis-
lative enactments — one federal and one provincial. 
It does not apply to an inconsistency between the 
common law and a valid provincial legislative en-
actment. Accordingly, if the Ryan brothers had 
survived and sought damages in tort, federal para-
mountcy would not have applied to render the 
statutory bar in s. 44 inoperative.


[79]  An interpretation recognizing the absence 
of conflict between the statutes is borne out by  
the broader context, the scheme and object of the  
MLA and Parliament’s intent. Although it is evi-
dent that Parliament enacted the MLA to expand the  
maritime tort regime, two additional factors dem-
onstrate that the MLA and workers’ compensation 
schemes — federal and provincial — are meant to 
operate harmoniously.


[80]  First, an interpretation of s. 6(2) of the MLA  
that makes room for s. 44 of the WHSCA ensures 
consistency with the two federal workers’ compen-
sation schemes described earlier: the GECA and the 
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d’indemni sation des accidents du travail décrits 
précédemment : la LIAÉ et la LIMM. En effet, les 
personnes à charge d’un agent de l’État visé par la 
LIAÉ ne peuvent poursuivre Sa Majesté en vertu du 
par. 6(2) de la LRMM si l’agent de l’État a perdu 
la vie dans un contexte maritime. De fait, l’art. 12 
de la LIAÉ interdit tout recours contre Sa Majesté. 
De même, les personnes qui sont à la charge d’un 
employé décédé relevant de la LIMM et qui ont en 
conséquence droit à des indemnités sous le régime 
de cette loi ne peuvent intenter de poursuites 
fondées sur le par. 6(2) de la LRMM en raison de 
l’interdiction légale de poursuites prévue à l’art. 13 
de la LIMM.


[81]  Il existe une présomption selon laquelle le 
Parlement n’édicte pas de lois connexes incom-
patibles : Renvoi relatif à la Politique réglemen taire 
de radiodiffusion CRTC 2010‑167 et l’ordonnance 
de radiodiffusion CRTC 2010‑168, 2012 CSC 
68, [2012] 3 R.C.S. 489, par.  38 et 61; 65302 
British Columbia Ltd. c. Canada, [1999] 3 R.C.S. 
804, par.  7. Il serait illogique que le Parlement 
édicte dans la LIAÉ et la LIMM des interdictions 
légales de poursuivre ne faisant pas obstacle à une 
action en négligence fondée sur le par. 6(2) de la 
LRMM. Ces dispositions doivent être interprétées 
de manière harmonieuse. Le paragraphe  6(2) de 
la LRMM — qui autorise les personnes à charge 
d’une personne décédée à intenter une poursuite 
si le décès est survenu «  dans des circonstances 
qui [.  .  .] auraient donné le droit  » à la victime 
de réclamer des dommages-intérêts si elle avait 
survécu, peut coexister avec la LIAÉ et la LIMM, 
sans qu’il y ait incompatibilité, si l’on suppose que  
l’existence d’une interdiction légale de poursuivre  
dans un régime d’indemnisation des accidents 
du travail constitue une circonstance qui aurait  
empêché la victime de réclamer des dommages- 
intérêts si elle n’était pas décédée. Si la Cour 
concluait à l’incompatibilité du par.  6(2) de la 
LRMM avec l’interdiction légale de poursuites pré-
vue à l’art. 44 de la WHSCA, elle se trouverait par 
le fait même à affirmer que le par. 6(2) n’est pas 
non plus compatible avec les interdictions légales 
de poursuites prévues par la LIAÉ et la LIMM. 
Compte tenu de la présomption de cohérence des 
lois fédérales, cela ne saurait être le cas.


MSCA. The dependants of a deceased employee 
covered by the GECA could not sue Her Majesty 
under s. 6(2) of the MLA if the employee’s death 
occurred in a maritime context. Indeed, s.  12 of 
the GECA bars any claim against Her Majesty. 
Likewise, the dependants of a deceased employee 
that falls under the MSCA and are therefore entitled 
to compensation under that Act could not bring a 
claim under s. 6(2) of the MLA due to the statutory 
bar in s. 13 of the MSCA.


[81]  There is a presumption that Parliament does 
not enact related statutes that are inconsistent with 
one another: Reference re Broadcasting Regulatory 
Policy CRTC 2010‑167 and Broadcasting Order 
CRTC 2010‑168, 2012 SCC 68, [2012] 3 S.C.R. 
489, at paras. 38 and 61; 65302 British Columbia 
Ltd. v. Canada, [1999] 3 S.C.R. 804, at para. 7. It  
would be inconsistent for Parliament to enact 
statu tory bars in the GECA and the MSCA that do  
not preclude a negligence action under s. 6(2) of the  
MLA. These provisions must be interpreted har-
moniously. Section 6(2) of the MLA, which allows 
dependants of a deceased person to sue if the death 
occurred “under circumstances that would have 
entitled” the deceased to recover damages if he or 
she had lived, can exist alongside the GECA and 
the MSCA without inconsistency if interpreted to 
mean that the application of a statutory bar in a 
workers’ compensation scheme is a circumstance 
that disentitles the deceased person from being able 
to recover damages. If this Court were to conclude 
that s. 6(2) of the MLA did not accommodate the 
statutory bar in s. 44 of the WHSCA, it would neces-
sarily be saying that s. 6(2) of the MLA also does 
not accommodate the statutory bars in the GECA 
and the MSCA. Based on the presumption of con-
sistency, this cannot be.
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[82]  Deuxièmement, la WHSCA et la LRMM se 
distinguent par leur objet et par leur nature : la pre-
mière permet le versement d’une indemnité d’assu-
rance sans égard à la responsabilité pour des accidents  
du travail, alors que la seconde constitue un régime 
légal de responsabilité délictuelle. Dans Workers’ 
Compensation Appeal Board c. Penney (1980), 
38 N.S.R. (2d) 623 (C.A.), le juge Jones a affirmé 
que [TRAducTION] «  les principes du droit de la 
res ponsabilité délictuelle ne s’appliquent pas aux 
régimes légaux d’indemnisation des accidents du 
travail » (par. 13). Dans Ferneyhough c. Workers’ 
Compensation Appeals Tribunal (N.S.), 2000 NSCA  
121, 189 N.S.R. (2d) 76, le juge Cromwell (main te-
nant juge de notre Cour) a examiné cette affirmation :


 [TRAducTION] Bien sûr, l’un des objectifs des régimes 
d’indemnisation des accidents du travail est d’exclure 
l’indemnisation des accidents du travail et des maladies 
professionnelles du champ d’application du régime de la 
responsabilité délictuelle fondée sur la faute. Des notions 
telles que « faute » et « dommages-intérêts », par ailleurs 
si essentielles au droit de la responsabilité délictuelle, 
ne sont pas compatibles avec les objectifs d’un régime 
d’indemnisation des accidents du travail. C’est dans 
cette optique générale que le juge Jones a affirmé que 
les principes du droit de la responsabilité délictuelle ne  
s’appliquaient pas au régime d’indemnisation des acci-
dents du travail. [par. 15]


Quelques années plus tard, le juge Cromwell a 
déclaré que [TRAducTION]  «  [l]’objectif général 
des lois sur les accidents du travail consiste à sous-
traire les décisions relatives à l’indemnisation de 
ces accidents au champ d’application du régime de  
la responsabilité délictuelle et à l’autorité des tri-
bunaux judiciaires  »  : Nova Scotia (Minister of 
Transportation and Public Works) c. Workers’ 
Compensation Appeals Tribunal, 2005 NSCA 62, 
231 N.S.R. (2d) 390, par. 20.


[83]  La WHSCA exclut l’indemnisation des acci-
dents du travail du champ d’application du régime 
de la responsabilité délictuelle, régime dont fait 
partie la LRMM. Elle réalise cet objectif au moyen 
de l’interdiction légale de poursuites prévue par 
l’art. 44, qui retire aux travailleurs le droit d’intenter 
des poursuites en responsabilité délictuelle. La 
WHSCA est « un régime complet de règlement des  


[82]  Second, the WHSCA and the MLA are dis-
tinct in purpose and nature: the first provides no-
fault insurance benefits for workplace-related 
injury and the second is a statutory tort regime. In 
Workers’ Compensation Appeal Board v. Penney 
(1980), 38 N.S.R. (2d) 623 (C.A.), Jones J.A. stated 
that “the principles of tort law have no application 
to workmen’s compensation legislation” (para. 13). 
In Ferneyhough v. Workers’ Compensation Appeals 
Tribunal (N.S.), 2000 NSCA 121, 189 N.S.R. (2d) 76,  
Cromwell J.A. (as he then was) considered that 
statement:


 Of course, one of the purposes of a workers’ com-
pensation scheme is to take compensation for work 
injury and occupational disease out of the fault based 
tort system. Concepts such as “fault” and “damages”, so 
central to tort law, are not consistent with the purposes  
of the workers’ compensation scheme. It was in this gen-
eral sense that Jones, J.A., stated that tort law principles 
do not apply to the workers’ compensation system. 
[para. 15]


More recently, Cromwell J.A. stated that “[t]he 
overall purpose of workers’ compensation legis lation 
is to take decisions about compensation for work-
place injuries out of the tort system and out of the  
courts”: Nova Scotia (Minister of Transportation and 
Public Works) v. Workers’ Compensation Appeals 
Tribunal, 2005 NSCA 62, 231 N.S.R. (2d) 390,  
at para. 20.


[83]  The WHSCA removes compensation for 
work place injury from the tort system, of which  
the MLA is a part. This is accomplished by the statu-
tory bar in s. 44, which takes away a worker’s right 
to sue in tort. The WHSCA is “a comprehensive 
scheme for resolving workers’ compensation dis-
putes” in Newfoundland and Labrador, “notably 
by barring access to the courts in cases covered 
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différends relatifs à l’indemnisation des acciden-
tés du travail » à Terre-Neuve-et-Labrador, « inter-
disant, notamment, l’accès aux tribunaux judiciaires 
dans les cas visés par la Loi »  : Nouvelle‑Écosse 
(Workers’ Compensation Board) c. Martin, 2003 
CSC 54, [2003] 2 R.C.S. 504, par.  52. Dans ces 
circonstances, un travailleur décédé dont les 
personnes à charge ont droit à une indemnité sous  
le régime de la WHSCA constitue, pour l’applica-
tion du par. 6(2) de la LRMM, une personne ayant 
perdu la vie «  dans des circonstances  » qui ne 
lui auraient pas donné le droit de réclamer des 
dommages-intérêts si elle avait survécu.


[84]  Quant à la question de savoir si la doctrine de 
la prépondérance fédérale s’applique au motif que  
la WHSCA entrave la réalisation d’un objectif 
fédéral, signalons que le par. 6(2) de la LRMM a été 
édicté en vue d’élargir la catégorie des personnes 
admises à intenter une action en négligence fon-
dée sur le droit maritime. La WHSCA, qui établit  
un régime d’indemnisation sans égard à la respon-
sabilité pour les accidents du travail, n’entrave 
pas la réalisation de cet objectif. Elle instaure tout 
simplement un régime d’indemnisation distinct du 
droit de la responsabilité délictuelle. Qui plus est, le 
libellé du par. 6(2) de la LRMM possède un caractère 
permissif; une personne à charge « peu[t] » intenter 
une action. Il n’a pas été satisfait en l’espèce à la 
norme élevée qui est requise pour que s’applique 
la doctrine de la prépondérance en cas d’entrave à 
la réalisation d’un objectif fédéral. En effet, la mise 
en œuvre de l’interdiction légale de poursuites et 
le fait d’assurer l’application cohérente des régi-
mes fédéraux et provinciaux d’indemnisation des 
accidents du travail semblent refléter l’intention 
manifestée depuis longtemps par le Parlement dans 
l’élaboration de ces régimes.


V. Conclusion


[85]  L’article 44 de la WHSCA s’applique eu égard  
aux faits du présent pourvoi. Toutefois, les 
doctrines de l’exclusivité des compétences et de 
la prépondérance fédérale ne s’appliquent pas. 
L’article  44 est donc applicable et opérant. Le 
pourvoi est accueilli. L’article 44 fait obstacle aux 


by the Act”: Nova Scotia (Workers’ Compensation 
Board) v. Martin, 2003 SCC 54, [2003] 2 S.C.R. 
504, at para. 52. As such, for the purposes of s. 6(2) 
of the MLA, a deceased worker whose dependants 
are entitled to compensation under the WHSCA is a 
person who died “under circumstances” that would 
not have entitled the worker to recover damages if 
he or she had lived.


[84]  As to whether federal paramountcy applies 
on the basis of the WHSCA frustrating a federal 
pur pose, s. 6(2) of the MLA was enacted to expand 
the range of claimants who could start an action in  
maritime negligence law. The WHSCA, which 
establishes a no-fault regime to compensate for 
workplace-related injury, does not frustrate that 
purpose. It simply provides for a different regime 
for compensation that is distinct and separate from 
tort. Moreover, the language in s. 6(2) of the MLA 
is permissive; a dependant “may” bring an action. 
The high standard for applying paramountcy on the 
basis of the frustration of a federal purpose is not 
met here. Indeed, applying the statutory bar and 
ensuring a consistent application of the workers’ 
compensation schemes at the federal and provincial 
levels appears to reflect the long-standing intention 
of Parliament through the development of these 
schemes.


V. Conclusion


[85]  Section  44 of the WHSCA applies on the  
facts of this case. Interjurisdictional immunity 
and federal paramountcy do not apply in this case. 
Section 44 of the WHSCA is therefore applicable 
and operative. The appeal is allowed. The Ryan 
Estates’ claims are barred by s. 44 of the WHSCA 
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réclamations des successions Ryan et leur action est 
rejetée. Aucune ordonnance ne sera rendue au sujet 
des dépens.


[86]  Les questions constitutionnelles reçoivent les 
réponses suivantes :


1. Est-ce que l’art.  44 de la loi intitulée Workplace 
Health, Safety and Compensation Act, R.S.N.L. 
1990, ch. W-11, est inopérant du point de vue consti-
tutionnel, en raison de la doctrine de la prépondé-
rance des lois fédérales, à l’égard des actions en 
négligence fondées sur le droit maritime fédéral qui  
sont présentées en vertu de l’art. 6 de la Loi sur la  
responsabilité en matière maritime, L.C. 2001, ch. 6?


Non.


2. Est-ce que l’art.  44 de la loi intitulée Workplace 
Health, Safety and Compensation Act, R.S.N.L. 
1990, ch.  W-11, est inapplicable du point de vue  
constitutionnel, en raison de la doctrine de l’exclu-
sivité des compétences, à l’égard des actions en négli-
gence fondées sur le droit maritime fédéral qui 
sont présentées en vertu de l’art. 6 de la Loi sur la  
responsabilité en matière maritime, L.C. 2001, ch. 6?


Non.


Pourvoi accueilli.


Procureurs des appelants : Goodland O’Flaherty,  
St. John’s.


Procureurs des intimés la Succession de Joseph 
Ryan et autres : Mills Pittman, Clarenville, Terre‑
Neuve‑et‑Labrador; Sack Goldblatt Mitchell, 
Ottawa.


Procureur de l’intimé le procureur général du 
Canada : Procureur général du Canada, Toronto.


Procureur de l’intervenant le procureur général 
de l’Ontario  :  Procureur général de l’Ontario, 
Toronto.


Procureur de l’intervenant le procureur général 
de la Colombie‑Britannique : Procureur général de 
la Colombie‑Britannique, Victoria.


and their action is dismissed. There will be no order 
as to costs.


[86]  The constitutional questions are answered as 
follows:


1. Is s. 44 of the Workplace Health, Safety and Com‑
pensation Act, R.S.N.L. 1990, c. W-11, consti-
tutionally inoperative in respect of federal maritime 
negligence claims made pursuant to s.  6 of the 
Marine Liability Act, S.C. 2001, c. 6, by reason of 
the doctrine of federal paramountcy?


No.


2. Is s. 44 of the Workplace Health, Safety and Com‑
pensation Act, R.S.N.L. 1990, c. W-11, constitu-
tionally inapplicable to federal maritime negligence 
claims made pursuant to s. 6 of the Marine Liability 
Act, S.C. 2001, c. 6, by reason of the doctrine of 
inter jurisdictional immunity?


No.


Appeal allowed.


Solicitors for the appellants: Goodland 
O’Flaherty, St. John’s.


Solicitors for the respondents the Estate of 
Joseph Ryan et al.: Mills Pittman, Clarenville, 
Newfoundland and Labrador; Sack Goldblatt 
Mitchell, Ottawa.


Solicitor for the respondent the Attorney General 
of Canada: Attorney General of Canada, Toronto.


Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto.


Solicitor for the intervener the Attorney General 
of British Columbia: Attorney General of British 
Columbia, Victoria.
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Procureur de l’intervenant le procureur général 
de Terre‑Neuve‑et‑Labrador : Procureur général de 
Terre‑Neuve‑et‑Labrador, St. John’s.


Procureurs de l’intervenante Workplace Health, 
Safety and Compensation Commission : Roebothan, 
McKay & Marshall, St. John’s.


Procureur de l’intervenante Workers’ Com‑
pensation Board de la Colombie‑Britannique  :   
Workers’ Compensation Board, Vancouver.


Solicitor for the intervener the Attorney General 
of Newfoundland and Labrador: Attorney General 
of Newfoundland and Labrador, St. John’s.


Solicitors for the intervener the Work place 
Health, Safety and Compensation Commis‑
sion: Roebothan, McKay & Marshall, St. John’s.


Solicitor for the intervener the Workers’ 
Compensation Board of British Columbia: Workers’ 
Compensation Board, Vancouver.
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Hugh O'Reilly, Amanda Darrach, for Respondent, Morneau Shepell Ltd. (formerly known as Morneau Sobeco Limited
Partnership)
Mark Bailey, Leonard Marsello, William MacLarkey, for Respondent / Intervener, Superintendent of Financial Services
Robert I. Thornton, D.J. Miller, for Intervener, Insolvency Institute of Canada
Steven Barrett, Ethan Poskanzer, for Intervener, Canadian Labour Congress
Kenneth T. Rosenberg, Andrew K. Lokan, Massimo Starnino, for Intervener, Canadian Federation of Pensioners
Éric Vallières, Alexandre Forest, Yoine Goldstein, for Intervener, Canadian Association of Insolvency and Restructuring
Professionals
Mahmud Jamal, Jeremy Dacks, Tony Devir, for Intervener, Canadian Bankers Association


Subject: Insolvency; Estates and Trusts; Family; Property; Corporate and Commercial; Employment; Civil Practice and
Procedure; Constitutional; International


Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History.


Headnote
Bankruptcy and insolvency --- Property of bankrupt — Trust property — Miscellaneous


Pensions — I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd.
was administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, I Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply to wind-up deficiency with
respect to executive plan — As result of application of doctrine of federal paramountcy, DIP charge superseded deemed
trust.


Bankruptcy and insolvency --- Property of bankrupt — Pension funds


Trusts — I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd.
was administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, I Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply to wind-up deficiency with
respect to executive plan — As result of application of doctrine of federal paramountcy, DIP charge superseded deemed
trust.


Pensions --- Administration of pension plans — Administrators, trustees and custodians — Fiduciary duties —
Miscellaneous


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
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pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — I Ltd.'s fiduciary obligations as plan administrator
conflicted with management decisions that needed to be taken in best interests of corporation — I Ltd. should have taken
steps to ensure that interests of plan members were protected, but did not do so — With respect to salaried plan, I Ltd.
was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by
application of doctrine of federal paramountcy.


Pensions --- Administration of pension plans — Administrators, trustees and custodians — Fiduciary duties —
Liabilities for breach


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — I Ltd.'s fiduciary obligations as plan administrator
conflicted with management decisions that needed to be taken in best interests of corporation — I Ltd. should have taken
steps to ensure that interests of plan members were protected, but did not do so — Constructive trust remedy was not
available, as required condition was not met — With respect to salaried plan, I Ltd. was deemed to hold in trust amount
necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by application of doctrine of federal
paramountcy.


Pensions --- Administration of pension plans — Administrators, trustees and custodians — Miscellaneous


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — I Ltd.'s fiduciary obligations as plan administrator
conflicted with management decisions that needed to be taken in best interests of corporation — I Ltd. should have taken
steps to ensure that interests of plan members were protected, but did not do so — With respect to salaried plan, I Ltd.
was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by
application of doctrine of federal paramountcy.


Bankruptcy and insolvency --- Practice and procedure in courts — Appeals — Miscellaneous


Collateral attack doctrine — I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was
sought — I Ltd. was administrator of two registered pension plans — Salaried plan was in process of being wound up
when Companies' Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up —
Amended initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting
them priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed
trust equal to unfunded pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan
members' appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency
— I Ltd., monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — It could not be argued
that plan members were barred from defending their interests by collateral attack doctrine — Argument that plan members
should have appealed amended initial order authorizing DIP charge, and were precluded from subsequently arguing that
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their claim ranked in priority to that of DIP lenders, was not convincing — With respect to salaried plan, I Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by application
of doctrine of federal paramountcy.


Bankruptcy and insolvency --- Administration of estate — Sale of assets — Miscellaneous


Distribution of proceeds — I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was
sought — I Ltd. was administrator of two registered pension plans — Salaried plan was in process of being wound up
when Companies' Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up —
Amended initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting
them priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed
trust equal to unfunded pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan
members' appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency
— I Ltd., monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried
plan, I Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply
to wind-up deficiency with respect to executive plan — As result of application of doctrine of federal paramountcy, DIP
charge superseded deemed trust.


Personal property security --- Priority of security interest — Security interests versus other interests — Under
provincial law — Statutory and deemed trusts


Companies' Creditors Arrangement Act — I Ltd. was part of group of companies that became insolvent — Bankruptcy
protection was sought — I Ltd. was administrator of two registered pension plans — Salaried plan was in process of being
wound up when Companies' Creditors Arrangement Act proceedings began — Executive plan was closed but not wound
up — Amended initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and
granting them priority over all other creditors — Pension plan members brought unsuccessful motions for declaration
that deemed trust equal to unfunded pension liability was enforceable against proceeds of sale of assets of I Ltd. — In
allowing plan members' appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each
plan's deficiency — I Ltd., monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — With
respect to salaried plan, I Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency — Deemed
trust did not apply to wind-up deficiency with respect to executive plan — As result of application of doctrine of federal
paramountcy, DIP charge superseded deemed trust.


Bankruptcy and insolvency --- Priorities of claims — Preferred claims — Wages and salaries of employees —
Creation of statutory trust


Pension plans — I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I
Ltd. was administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them priority over all
other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court of
Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd., monitor, secured
creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, I Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency — Deemed trust did not apply to wind-up deficiency with
respect to executive plan — As result of application of doctrine of federal paramountcy, DIP charge superseded deemed
trust.


Bankruptcy and insolvency --- Bankruptcy and insolvency jurisdiction — Constitutional jurisdiction of Federal
government and provinces — Paramountcy of Federal legislation


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
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Creditors Arrangement Act ("CCAA") proceedings began — Executive plan was closed but not wound up — Amended
initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them
priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust
equal to unfunded pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members'
appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd.,
monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, I
Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust
by application of doctrine of federal paramountcy — Federal and provincial laws were inconsistent, as they gave rise to
different, and conflicting, orders of priority — Section 30(7) of Personal Property Security Act required part of proceeds
from asset sale to be paid to plan's administrator before other secured creditors were paid — However, amended initial
order provided that DIP charge ranked in priority to all other security interests, trusts, liens, charges and encumbrances,
statutory or otherwise — This court-ordered priority based on CCAA had same effect as statutory priority.


Estates and trusts --- Trusts — Constructive trust — Gains by fiduciaries


Breach of fiduciary duty — I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was
sought — I Ltd. was administrator of two registered pension plans — Salaried plan was in process of being wound up when
Companies' Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended
initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them
priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust
equal to unfunded pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members'
appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd.,
monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — I Ltd.'s fiduciary obligations
as plan administrator conflicted with management decisions that needed to be taken in best interests of corporation — I
Ltd. should have taken steps to ensure that interests of plan members were protected, but did not do so — Constructive
trust remedy was not available, as required condition was not met — With respect to salaried plan, I Ltd. was deemed
to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust by application
of doctrine of federal paramountcy.


Constitutional law --- Distribution of legislative powers — Relation between federal and provincial powers —
Paramountcy of federal legislation — Miscellaneous


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act ("CCAA") proceedings began — Executive plan was closed but not wound up — Amended
initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession ("DIP") lenders and granting them
priority over all other creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust
equal to unfunded pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members'
appeal, Court of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — I Ltd.,
monitor, secured creditor, and trustee in bankruptcy appealed order — Appeal allowed — With respect to salaried plan, I
Ltd. was deemed to hold in trust amount necessary to satisfy wind-up deficiency, but DIP charge superseded deemed trust
by application of doctrine of federal paramountcy — Federal and provincial laws were inconsistent, as they gave rise to
different, and conflicting, orders of priority — Section 30(7) of Personal Property Security Act required part of proceeds
from asset sale to be paid to plan's administrator before other secured creditors were paid — However, amended initial
order provided that DIP charge ranked in priority to all other security interests, trusts, liens, charges and encumbrances,
statutory or otherwise — This court-ordered priority based on CCAA had same effect as statutory priority.


Bankruptcy and insolvency --- Practice and procedure in courts — Costs — Miscellaneous


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
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was obtained, authorizing I Ltd. to borrow from debtor-in-possession lenders and granting them priority over all other
creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court
of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — Court also issued
costs endorsement that approved payment of costs of executive plan's members from that plan's fund, but declined to order
payment of costs to union from fund of salaried plan — I Ltd., monitor, secured creditor, and trustee in bankruptcy appealed
order, and union appealed costs endorsement — Appeal from order allowed; appeal from costs endorsement dismissed;
Court of Appeal's orders with respect to costs of that appeal set aside, and all parties to bear their own costs in Court of
Appeal and present appeal — There was no error in principle in Court of Appeal's refusal to order union costs to be paid
out of pension fund, particularly in light of disposition of present appeal — Union's submissions as to costs were largely
based on inaccurate reading of Court of Appeal's costs endorsement.


Pensions --- Practice in pension actions — Costs


I Ltd. was part of group of companies that became insolvent — Bankruptcy protection was sought — I Ltd. was
administrator of two registered pension plans — Salaried plan was in process of being wound up when Companies'
Creditors Arrangement Act proceedings began — Executive plan was closed but not wound up — Amended initial order
was obtained, authorizing I Ltd. to borrow from debtor-in-possession lenders and granting them priority over all other
creditors — Pension plan members brought unsuccessful motions for declaration that deemed trust equal to unfunded
pension liability was enforceable against proceeds of sale of assets of I Ltd. — In allowing plan members' appeal, Court
of Appeal ordered distribution from reserve fund in order to pay amount of each plan's deficiency — Court also issued
costs endorsement that approved payment of costs of executive plan's members from that plan's fund, but declined to order
payment of costs to union from fund of salaried plan — I Ltd., monitor, secured creditor, and trustee in bankruptcy appealed
order, and union appealed costs endorsement — Appeal from order allowed; appeal from costs endorsement dismissed;
Court of Appeal's orders with respect to costs of that appeal set aside, and all parties to bear their own costs in Court of
Appeal and present appeal — There was no error in principle in Court of Appeal's refusal to order union costs to be paid
out of pension fund, particularly in light of disposition of present appeal — Union's submissions as to costs were largely
based on inaccurate reading of Court of Appeal's costs endorsement.


Pensions --- Payment of pension — Bankruptcy or insolvency of employer — Registered plans


Deficiency in plans' funding.


Pensions --- Administration of pension plans — Valuation and funding of plans — Deficiency


Insolvency of employer.


Civil practice and procedure --- Costs — Costs of appeals — Miscellaneous


Faillite et insolvabilité --- Biens du failli — Biens détenus en fiducie — Divers


Régimes de retraite — I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection
offertes en matière de faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime
des salariés était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les
créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé
— Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et
accordant à ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue
d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée
d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants,
la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd.,
le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire pour
combler le déficit de liquidation — Fiducie présumée ne s'appliquait pas à un déficit de liquidation relativement au régime
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des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la sûreté accordée aux prêteurs
DE avait priorité sur la fiducie présumée.


Faillite et insolvabilité --- Biens du failli — Fonds de pension


Fiducies — I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en
matière de faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés
était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers
des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé —
Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et
accordant à ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue
d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée
d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants,
la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd.,
le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire pour
combler le déficit de liquidation — Fiducie présumée ne s'appliquait pas à un déficit de liquidation relativement au régime
des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la sûreté accordée aux prêteurs
DE avait priorité sur la fiducie présumée.


Régimes de retraite --- Administration des régimes de retraite — Administrateurs, fiduciaires et dépositaires —
Obligations fiduciaires — Divers


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de faillite
ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers des compagnies ont été
engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance initiale modifiée a
été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et accordant à ces derniers une priorité
sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir un jugement déclaratoire
portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd., le contrôleur, un créancier
garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi accueilli — Il y avait un conflit
entre les obligations fiduciaires qui incombaient à I Ltd. en sa qualité d'administrateur des régimes et les décisions de
gestion qu'elle devait prendre dans le meilleur intérêt de la société — I Ltd. aurait dû prendre des mesures pour assurer la
protection des intérêts des participants au régime, mais ne l'a pas fait — En ce qui concernait le régime des salariés, I Ltd.
était présumée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation, mais en raison de la doctrine
de la prépondérance fédérale, la sûreté accordée aux prêteurs DE avait priorité sur la fiducie présumée.


Régimes de retraite --- Administration des régimes de retraite — Administrateurs, fiduciaires et dépositaires —
Obligations fiduciaires — Responsabilité découlant de la violation


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de faillite
ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers des compagnies ont été
engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance initiale modifiée a
été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et accordant à ces derniers une priorité
sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir un jugement déclaratoire
portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd., le contrôleur, un créancier
garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi accueilli — Il y avait un conflit
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entre les obligations fiduciaires qui incombaient à I Ltd. en sa qualité d'administrateur des régimes et les décisions de
gestion qu'elle devait prendre dans le meilleur intérêt de la société — I Ltd. aurait dû prendre des mesures pour assurer la
protection des intérêts des participants au régime, mais ne l'a pas fait — Exigences permettant de reconnaître l'application
d'une fiducie par interprétation à titre de mesure réparatrice n'étaient pas satisfaites — En ce qui concernait le régime des
salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation, mais en raison
de la doctrine de la prépondérance fédérale, la sûreté accordée aux prêteurs DE avait priorité sur la fiducie présumée.


Régimes de retraite --- Administration des régimes de retraite — Administrateurs, fiduciaires et dépositaires —
Divers


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de faillite
ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers des compagnies ont été
engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance initiale modifiée a
été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et accordant à ces derniers une priorité
sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir un jugement déclaratoire
portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd., le contrôleur, un créancier
garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi accueilli — Il y avait un conflit
entre les obligations fiduciaires qui incombaient à I Ltd. en sa qualité d'administrateur des régimes et les décisions de
gestion qu'elle devait prendre dans le meilleur intérêt de la société — I Ltd. aurait dû prendre des mesures pour assurer la
protection des intérêts des participants au régime, mais ne l'a pas fait — En ce qui concernait le régime des salariés, I Ltd.
était présumée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation, mais en raison de la doctrine
de la prépondérance fédérale, la sûreté accordée aux prêteurs DE avait priorité sur la fiducie présumée.


Faillite et insolvabilité --- Procédure devant les tribunaux — Appels — Divers


Règle interdisant les contestations indirectes — I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable —
Mesures de protection offertes en matière de faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite
enregistrés — Régime des salariés était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les
arrangements avec les créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants,
mais il n'était pas liquidé — Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au
débiteur-exploitant (« DE ») et accordant à ces derniers une priorité sur tous les autres créanciers — Participants des
régimes ont déposé des requêtes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs
de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En
accueillant l'appel interjeté par les participants, la Cour d'appel a ordonné de combler le déficit de chacun des régimes par
prélèvement sur le fonds de réserve — I Ltd., le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi
à l'encontre de l'ordonnance — Pourvoi accueilli — On ne pouvait pas affirmer que les participants au régme ne pouvaient
pas défendre leurs intérêts en raison de la règle interdisant les contestations indirectes — Prétention selon laquelle les
participants auraient dû interjeter appel de l'ordonnance initiale modifiée autorisant la charge DE et qu'ils ne devaient pas
être admis à prétendre plus tard que leur créance avait priorité sur celle des prêteurs DE n'était pas convaincante — En
ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire pour combler le
déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la sûreté accordée aux prêteurs DE avait
priorité sur la fiducie présumée.


Faillite et insolvabilité --- Administration de l'actif — Vente des actifs — Divers


Partage du produit de la vente — I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de
protection offertes en matière de faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés
— Régime des salariés était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements
avec les créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était
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pas liquidé — Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant
(« DE ») et accordant à ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé
des requêtes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé
d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel
interjeté par les participants, la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur le
fonds de réserve — I Ltd., le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de
l'ordonnance — Pourvoi accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le
montant nécessaire pour combler le déficit de liquidation — Fiducie présumée ne s'appliquait pas à un déficit de liquidation
relativement au régime des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la sûreté
accordée aux prêteurs DE avait priorité sur la fiducie présumée.


Sûretés mobilières --- Ordre de priorité de la sûreté — Sûreté par rapport à d'autres intérêts — En vertu de la
législation provinciale — Fiducies d'origine législative et présumées


Loi sur les arrangements avec les créanciers des compagnies — I Ltd. faisait partie d'un groupe de sociétés qui est devenu
insolvable — Mesures de protection offertes en matière de faillite ont été déclenchées — I Ltd. administrait deux régimes
de retraite enregistrés — Régime des salariés était en cours de liquidation lorsque les procédures sous le régime de la
Loi sur les arrangements avec les créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de
participants, mais il n'était pas liquidé — Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux
prêteurs au débiteur-exploitant (« DE ») et accordant à ces derniers une priorité sur tous les autres créanciers — Participants
des régimes ont déposé des requêtes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs
de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En
accueillant l'appel interjeté par les participants, la Cour d'appel a ordonné de combler le déficit de chacun des régimes par
prélèvement sur le fonds de réserve — I Ltd., le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi
à l'encontre de l'ordonnance — Pourvoi accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée
détenir en fiducie le montant nécessaire pour combler le déficit de liquidation — Fiducie présumée ne s'appliquait pas à un
déficit de liquidation relativement au régime des cadres — Application de la doctrine de la prépondérance fédérale faisait
en sorte que la sûreté accordée aux prêteurs DE avait priorité sur la fiducie présumée.


Faillite et insolvabilité --- Priorité des créances — Réclamations privilégiées — Traitements et salaires des employés
— Création d'une fiducie par la loi


Régimes de retraite — I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection
offertes en matière de faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime
des salariés était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les
créanciers des compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé
— Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et
accordant à ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue
d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée
d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants,
la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd.,
le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire pour
combler le déficit de liquidation — Fiducie présumée ne s'appliquait pas à un déficit de liquidation relativement au régime
des cadres — Application de la doctrine de la prépondérance fédérale faisait en sorte que la sûreté accordée aux prêteurs
DE avait priorité sur la fiducie présumée.


Faillite et insolvabilité --- Compétence en matière de faillite et d'insolvabilité — Compétence constitutionnelle du
gouvernement fédéral et des provinces — Prépondérance de la compétence fédérale


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de
faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours
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de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers de compagnies («
LACC ») ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance
initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et accordant à ces
derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir
un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un
montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la
Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd.,
le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire
pour combler le déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la sûreté accordée aux
prêteurs DE avait priorité sur la fiducie présumée — Dispositions fédérales et provinciales étaient inconciliables, car elles
produisaient des ordres de priorité différents et conflictuels — Article 30(7) de la Loi sur les sûretés mobilières exigeait
qu'une partie du produit de la vente soit versée à l'administrateur du régime de retraite par priorité sur les paiements aux
autres créanciers garantis — Or, l'ordonnance initiale amendée prévoyait que la sûreté accordée aux prêteurs DE prenait
rang devant toutes les autres sûretés, y compris les fiducies, privilèges, charges et grèvements, d'origine législative ou autre
— Cette priorité d'origine judiciaire fondée sur la LACC avait le même effet qu'une priorité d'origine législative.


Successions et fiducies --- Fiducies — Fiducie par interprétation — Profits des fiduciaires


Manquement à l'obligation fiduciaire — I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures
de protection offertes en matière de faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés
— Régime des salariés était en cours de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements
avec les créanciers de compagnies ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était
pas liquidé — Ordonnance initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant
(« DE ») et accordant à ces derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé
des requêtes en vue d'obtenir un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé
d'une fiducie présumée d'un montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel
interjeté par les participants, la Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur
le fonds de réserve — I Ltd., le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre
de l'ordonnance — Pourvoi accueilli — Il y avait un conflit entre les obligations fiduciaires qui incombaient à I Ltd. en sa
qualité d'administrateur des régimes et les décisions de gestion qu'elle devait prendre dans le meilleur intérêt de la société
— I Ltd. aurait dû prendre des mesures pour assurer la protection des intérêts des participants au régime, mais ne l'a pas fait
— Exigences permettant de reconnaître l'application d'une fiducie par interprétation à titre de mesure réparatrice n'étaient
pas satisfaites — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire
pour combler le déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la sûreté accordée aux
prêteurs DE avait priorité sur la fiducie présumée.


Droit constitutionnel --- Partage des compétences législatives — Rapport entre les compétences fédérales et
compétences provinciales — Prépondérance des lois fédérales — Divers


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de
faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours
de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers de compagnies («
LACC ») ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance
initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et accordant à ces
derniers une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir
un jugement déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un
montant équivalent au passif non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la
Cour d'appel a ordonné de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — I Ltd.,
le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance — Pourvoi
accueilli — En ce qui concernait le régime des salariés, I Ltd. était présumée détenir en fiducie le montant nécessaire
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pour combler le déficit de liquidation, mais en raison de la doctrine de la prépondérance fédérale, la sûreté accordée aux
prêteurs DE avait priorité sur la fiducie présumée — Dispositions fédérales et provinciales étaient inconciliables, car elles
produisaient des ordres de priorité différents et conflictuels — Article 30(7) de la Loi sur les sûretés mobilières exigeait
qu'une partie du produit de la vente soit versée à l'administrateur du régime de retraite par priorité sur les paiements aux
autres créanciers garantis — Or, l'ordonnance initiale amendée prévoyait que la sûreté accordée aux prêteurs DE prenait
rang devant toutes les autres sûretés, y compris les fiducies, privilèges, charges et grèvements, d'origine législative ou autre
— Cette priorité d'origine judiciaire fondée sur la LACC avait le même effet qu'une priorité d'origine législative.


Faillite et insolvabilité --- Procédure devant les tribunaux — Frais — Divers


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de faillite
ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours de
liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers de compagnies ont été
engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance initiale modifiée
a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant et accordant à ces derniers une priorité sur
tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir un jugement déclaratoire
portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent au passif
non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la Cour d'appel a ordonné de
combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — Cour a également rendu une décision
concernant les frais qui approuvait le paiement des dépens des participants au régime des cadres sur leur caisse de retraite,
mais a refusé d'ordonner que les dépens du syndicat soient acquittés sur la caisse de retraite du régime des salariés — I
Ltd., le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance, et le
syndicat a interjeté appel à l'encontre de la décision concernant les frais — Pourvoi à l'encontre de l'ordonnance accueilli;
pourvoi à l'encontre de l'adjudication des dépens rejeté; ordonnances de la Cour d'appel relatives aux dépens afférents aux
appels interjetés devant elle annulées, et il a été ordonné que chacune des parties paie ses propres dépens devant la Cour
d'appel et devant la Cour suprême du Canada — Décision de la Cour d'appel de refuser d'ordonner que les frais du syndicat
soient acquittés sur la caisse de retraite n'était entachée d'aucune erreur de principe, surtout considérant l'issue du présent
pourvoi — Prétentions du syndicat relativement aux frais reposaient en grande partie sur une interprétation erronée de la
décision de la Cour d'appel concernant les frais.


Régimes de retraite --- Procédure dans le cadre d'actions concernant des régimes de retraite — Frais


I Ltd. faisait partie d'un groupe de sociétés qui est devenu insolvable — Mesures de protection offertes en matière de
faillite ont été déclenchées — I Ltd. administrait deux régimes de retraite enregistrés — Régime des salariés était en cours
de liquidation lorsque les procédures sous le régime de la Loi sur les arrangements avec les créanciers de compagnies («
LACC ») ont été engagées — Régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé — Ordonnance
initiale modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant et accordant à ces derniers
une priorité sur tous les autres créanciers — Participants des régimes ont déposé des requêtes en vue d'obtenir un jugement
déclaratoire portant que le produit de la vente des actifs de I Ltd. était grevé d'une fiducie présumée d'un montant équivalent
au passif non capitalisé au titre des pensions — En accueillant l'appel interjeté par les participants, la Cour d'appel a
ordonné de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve — Cour a également rendu une
décision concernant les frais qui approuvait le paiement des dépens des participants au régime des cadres sur leur caisse de
retraite mais a refusé d'ordonner que les dépens du syndicat soient acquittés sur la caisse de retraite du régime des salariés
— I Ltd., le contrôleur, un créancier garanti et le syndic de faillite ont formé un pourvoi à l'encontre de l'ordonnance, et le
syndicat a interjeté appel à l'encontre de la décision concernant les frais — Pourvoi à l'encontre de l'ordonnance accueilli;
pourvoi à l'encontre de l'adjudication des dépens rejeté; ordonnances de la Cour d'appel relatives aux dépens afférents aux
appels interjetés devant elle annulées, et il a été ordonné que chacune des parties paie ses propres dépens devant la Cour
d'appel et devant la Cour suprême du Canada — Décision de la Cour d'appel de refuser d'ordonner que les frais du syndicat
soient acquittés sur la caisse de retraite n'était entachée d'aucune erreur de principe, surtout considérant l'issue du présent
pourvoi — Prétentions du syndicat relativement aux frais reposaient en grande partie sur une interprétation erronée de la
décision de la Cour d'appel concernant les frais.
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Régimes de retraite --- Paiement de la rente — Faillite ou insolvabilité de l'employeur — Régimes enregistrés


Déficit dans le financement des régimes.


Régimes de retraite --- Administration des régimes de retraite — Évaluation et financement des régimes — Déficit


Insolvabilité de l'employeur.


Procédure civile --- Frais — Frais d'appel — Divers


I Ltd. was a Canadian subsidiary of I Corp. U.S. The I Ltd. group became insolvent. I Corp. U.S. sought bankruptcy
protection. I Ltd. obtained a stay under the Companies' Creditors Arrangement Act ("CCAA"). I Ltd. was the administrator
of two registered pension plans. The salaried plan was in the process of being wound up when the CCAA proceedings
began. The executive plan was closed but not wound up. Protection under the CCAA was obtained, and both plans faced
funding deficiencies. An amended initial order was obtained, authorizing I Ltd. to borrow from debtor-in-possession
("DIP") lenders and granting them priority over all other creditors. I Ltd. sold its assets. Plan members brought motions for
a declaration that a deemed trust equal in amount to the unfunded pension liability was enforceable against the proceeds
of sale.


In dismissing the motions, the court found that the deemed trust did not apply to the wind-up deficiencies, because the
associated payments were not "due" or "accruing due" as of the date of the wind-up. The court found that the executive
plan did not have a wind-up deficiency, since it had not yet been wound up. The plan members appealed successfully. The
Court of Appeal found that the deemed trust created by s. 57(4) of the Pension Benefits Act ("PBA") applied to all amounts
due with respect to plan wind-up deficiencies. The Court of Appeal found that executive plan members had a claim arising
from I Ltd.'s breach of fiduciary obligations in failing to adequately protect plan members' interests. The Court of Appeal
found that imposing a constructive trust over the reserved fund in favour of plan members was an appropriate remedy. The
Court of Appeal found that the deemed trust had priority over the DIP charge because the issue of federal paramountcy
had not been raised when the amended initial order was issued, and that I Ltd. had stated that it intended to comply with
any deemed trust requirements. The Court of appeal ordered the court-appointed monitor to make a distribution from the
reserve fund in order to pay the amount of each plan's deficiency. It also issued a costs endorsement that approved payment
of the costs of the executive plan's members from that plan's fund, but declined to order the payment of costs to the union
from the fund of the salaried plan. I Ltd., the monitor, a secured creditor, and I Corp. U.S.'s trustee in bankruptcy appealed
the main order, and the union appealed the costs endorsement.


Held: The appeal of the main order was allowed, and the union's appeal of the costs endorsement was dismissed. The
Court of Appeal's orders with respect to the costs of appeal before that court were set aside, and it was ordered that all
parties bear their own costs in the Court of Appeal and in the Supreme Court of Canada.


Per Deschamps J. (Moldaver J. concurring): The Court of Appeal correctly held with respect to the salaried plan, which
had been wound up, that I Ltd. was deemed to hold in trust the amount necessary to satisfy the wind-up deficiency. The
relevant provisions, legislative history and purpose were all consistent with inclusion of the wind-up deficiency in the
protection afforded to members with respect to employer contributions upon the wind up of their pension plan. The deemed
trust did not apply to the employer's wind-up deficiency with respect to the executive plan. Unlike s. 57(3) of the PBA,
which provides that the deemed trust protecting employer contributions exists while a plan is ongoing, s. 57(4) provides
that the wind-up deemed trust comes into existence only when the plan is wound up.


As a result of the application of the doctrine of federal paramountcy, the DIP charge superseded the deemed trust. Subject
to the application of the rules on the admissibility of new evidence, the doctrine of paramountcy could be raised even if it
was not invoked in an initial proceeding. The federal and provincial laws in this case were inconsistent, as they gave rise
to different, and conflicting, orders of priority. Section 30(7) of the (provincial) Personal Property Security Act required a
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part of the proceeds from the sale to be paid to the plan's administrator before other secured creditors were paid. However,
the amended initial order provided that the DIP charge ranked in priority to all other security interests, trusts, liens, charges
and encumbrances, statutory or otherwise. This court-ordered priority based on the (federal) CCAA had the same effect
as a statutory priority.


I Ltd.'s fiduciary obligations as plan administrator conflicted with management decisions that needed to be taken in the
best interests of the corporation. The fact that I Ltd., as plan administrator, might have to claim accrued contributions from
itself meant that it would have to simultaneously adopt conflicting positions on whether contributions had accrued as of
the date of liquidation and whether a deemed trust had arisen in respect of wind-up deficiencies. This was indicative of a
clear conflict between I Ltd.'s interests and those of the plan members. I Ltd. should have taken steps to ensure that the
interests of the plan members were protected, but did not do so. On the contrary, it contested the position that the plan
members advanced.


It could not be argued that the plan members were barred from defending their interests by the collateral attack doctrine.
The argument that the plan members should have appealed the amended initial order authorizing the DIP charge, and were
precluded from subsequently arguing that their claim ranked in priority to that of the DIP lenders, was not convincing.
Among other things, the plan members did not receive notice of the motion to approve the DIP financing.


Even though I Ltd. breached its fiduciary duty to notify the plan members of the motion that resulted in the amended
initial order, their claim remained subordinate to that of I Corp. U.S. (subrogated, as I Corp. U.S. was, to the DIP lenders'
priority). In terms of an equitable remedy, there was no evidence that the lenders committed a wrong or that they engaged in
inequitable conduct. The constructive trust remedy was not available, because proprietary remedies are generally awarded
only with respect to property that is directly related to a wrong or that can be traced to such property. There was agreement
with Cromwell J. that this condition was not met. It was unreasonable for the Court of Appeal to re-order the priorities in
this case. It was difficult to see what gains the plan members would have secured had they received notice of the motion
that resulted in the amended initial order. The plan members were allowed to fully argue their case.


There was agreement with Cromwell J. on the appeal from the costs endorsement.


Per Cromwell J. (concurring in the result) (McLachlin C.J.C., Rothstein J. concurring): The deemed trust did not apply
to the disputed funds. The Court of Appeal erred in finding that the s. 57(4) (PBA) deemed trust applied to the wind-up
deficiency. There could be no deemed trust for the executive plan, because the plan had not been wound up at the relevant
date. At issue was the salaried plan. The most plausible grammatical and ordinary sense of the words "accrued to the date
of the wind-up" was that the amounts referred to were precisely ascertained immediately before the effective date of the
plan's wind-up. The wind-up deficiency only arose upon wind-up and it was neither ascertained nor ascertainable on the
date fixed for wind-up. The broader statutory context reinforced this view: the language of the deemed trusts in s. 57(3)
and (4) was virtually exactly repeated in s. 75(1)(a), suggesting that both deemed trusts referred to the liability on wind-
up referred to in s. 75(1)(a) and not to the further and distinct wind-up deficiency liability created under s. 75(1)(b). The
legislative evolution and history of these provisions showed that the legislature never intended to include the wind-up
deficiency in a statutory deemed trust. There was disagreement with Deschamps J.'s position that the wind-up deficiency
could be said to have accrued to the date of wind-up.


The corporation failed in its duty to the plan beneficiaries as their administrator, and the beneficiaries ought to have
been afforded more procedural protections in the CCAA proceedings. The Court of Appeal took too expansive a view
of the fiduciary duties owed by I Ltd. as plan administrator. The only breach of fiduciary duty occurred when, upon
insolvency, I Ltd.'s corporate interests were in obvious conflict with its fiduciary duty as plan administrator to ensure that
all contributions were made to the plans when due. The breach was not in failing to avoid this conflict — the conflict itself
was unavoidable. The breach was in failing to address the conflict to ensure that the plan beneficiaries had the opportunity
to have representation in the CCAA proceedings as if there were independent plan administrators.
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The Court of Appeal erred in using the equitable remedy of constructive trust to defeat the super priority ordered by the
CCAA judge. The Court of Appeal erred in principle in finding that the asset in this case resulted from the breach of
fiduciary duty such that it would be unjust for the party in breach to retain it. I Ltd.'s failure to meaningfully address
conflicts of interest that arose during the CCAA proceedings did not result in any such asset. Imposing a constructive trust
was wholly disproportionate to I Ltd.'s breach of fiduciary duty.


Although there was disagreement with Deschamps J. with respect to the scope of the s. 57(4) deemed trust, there was
agreement that if there was a deemed trust in this case, it would have been superseded by the DIP loan because of the
operation of the doctrine of federal paramountcy.


The union's submissions as to costs were largely based on an inaccurate reading of the Court of Appeal's costs endorsement.
The Court of Appeal did not require the consent of plan beneficiaries as a prerequisite to ordering payment of costs from
the fund. It was not correct to suggest that the costs endorsement would restrict recovery of beneficiary costs to instances
when there is a surplus in the pension trust fund or preclude financing of beneficiary action when a fund was in deficit. The
costs endorsement did not lay down a rule that a union representing pension beneficiaries cannot recover costs from the
fund because the union itself is not a beneficiary. The litigation raised novel points of law with all of the uncertainty and
risk inherent in such an undertaking. The failure of that litigation left no basis to impose the costs consequences of taking
the risk on all of the plan members of an already underfunded plan. The union's apparent premise that if the executive plan
members had their costs paid out of the fund, so too should the salaried plan members, was not an accurate statement of the
order made with respect to the executive plan. The Court of Appeal did not apply what the union referred to as the "costs
payment test" to the executive plan because the costs order was the product of an agreement and did not order payment of
costs out of the fund as a whole. In the case of the union request, there was no such agreement and no such limitation of
risk to the supporters of the litigation. There was no error in principle in the Court of Appeal's refusal to order the union
costs to be paid out of the pension fund, particularly in light of the disposition of the present appeal.


Per LeBel J. (dissenting) (Abella J. concurring): There was agreement that no deemed trust could arise under s. 57(4) of
the PBA in the case of the executive plan because that plan had not been wound up when the CCAA proceedings were
initiated. In the case of the salaried plan, there was agreement with Deschamps J. that a deemed trust arose in respect of
the wind-up deficiency, but also that the DIP super-priority prevailed because of the federal paramountcy doctrine.


However, the remedy of a constructive trust was available and it was appropriate to impose it in the circumstances of this
case. A view different from that of the majority in the present decision was taken with regard to the nature and extent of the
fiduciary duties of an employer who elects to act as administrator of a pension plan governed by the PBA. This dual status
did not entitle the employer to greater leniency in the determination and exercise of its fiduciary duties or excuse wrongful
actions. I Ltd. not only neglected its obligations towards the beneficiaries, but took a course of action that was actively
inimical to their interests. The seriousness of these breaches amply justified the decision of the Court of Appeal to impose
a constructive trust. The conditions that generally justify the imposition of a constructive trust were met. The imposition
of the trust did not disregard the different corporate personalities of I Ltd. and I Corp. U.S. It properly acknowledged the
close relationship between the two companies, the second in effect controlling the first. This relationship needed to be
taken into consideration.


I Ltd. était une filiale canadienne de la société I É.-U. Le groupe I Ltd. est devenu insolvable. I É.-U. s'est placée sous la
protection des règles applicables en matière de faillite. I Ltd. a obtenu une ordonnance de suspension sous le régime de
la Loi sur les arrangements avec les créanciers des compagnies (« LACC »). I Ltd. administrait deux régimes de retraite
enregistrés. Le régime des salariés était en cours de liquidation lorsque les procédures sous le régime de la LACC ont
été engagées. Le régime des cadres n'acceptait plus de participants, mais il n'était pas liquidé. La protection du régime de
la LACC a été accordée, et les deux régimes de retraite accusaient un déficit de capitalisation. Une ordonnance initiale
modifiée a été rendue autorisant I Ltd. à emprunter aux prêteurs au débiteur-exploitant (« DE ») et accordant à ces derniers
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une priorité sur tous les autres créanciers. I Ltd. a vendu tous ses actifs. Les participants des régimes ont déposé des requêtes
en vue d'obtenir un jugement déclaratoire portant que le produit de la vente était grevé d'une fiducie présumée d'un montant
équivalent au passif non capitalisé au titre des pensions.


En rejetant les requêtes, le tribunal a conclu que la fiducie présumée ne s'appliquait pas aux déficits de liquidation parce
que les paiements afférents n'étaient pas [TRADUCTION] « échus » ou « à échoir » à la date de la liquidation. Le tribunal a
conclu que l'on ne pouvait pas parler de déficit de liquidation relativement au régime des cadres puisqu'il n'était pas encore
liquidé. Les participants des régimes ont interjeté appel avec succès. La Cour d'appel a conclu que la fiducie présumée
créée à l'art. 57(4) de la Loi sur les régimes de retraite (« LRR ») s'appliquait à toutes les sommes dues au titre des déficits
de liquidation des régimes. La Cour d'appel a conclu que les participants au régime des cadres pouvaient faire valoir une
réclamation contre I Ltd. pour manquement à son obligation fiduciaire de protéger adéquatement leurs intérêts. La Cour
d'appel a jugé que d'imposer une fiducie par interprétation grevant le fonds de réserve au profit des participants était une
réparation appropriée. La Cour d'appel a conclu que la fiducie présumée avait priorité sur la charge DE parce que la question
de la prépondérance fédérale n'avait pas été invoquée lorsque l'ordonnance initiale modifiée a été rendue et qu'I Ltd. avait
déclaré qu'elle allait se conformer à toutes les exigences d'une fiducie présumée. La Cour d'appel a ordonné au contrôleur
désigné par le tribunal de combler le déficit de chacun des régimes par prélèvement sur le fonds de réserve. Dans sa
décision relative à l'adjudication des dépens, elle a également approuvé le paiement des dépens des participants au régime
des cadres sur leur caisse de retraite, mais elle a refusé d'ordonner que les dépens du syndicat soient acquittés sur la caisse
de retraite du régime des salariés. I Ltd., le contrôleur, un créancier garanti et le syndic de faillite d'I É.-U. ont formé un
pourvoi à l'encontre de l'ordonnance principale et le syndicat a formé un pourvoi à l'encontre de l'adjudication des dépens.


Arrêt: Le pourvoi à l'encontre de l'ordonnance principale a été accueillie et le pourvoi du syndicat à l'encontre de
l'adjudication des dépens a été rejeté. Les ordonnances de la Cour d'appel relatives aux dépens afférents aux appels interjetés
devant elle ont été annulées et il a été ordonné que chacune des parties paie ses propres dépens devant la Cour d'appel et
devant la Cour suprême du Canada.


Deschamps, J. (Moldaver, J., souscrivant à son opinion) : C'était à bon droit que la Cour d'appel a jugé qu'I Ltd. était
présumée détenir en fiducie le montant nécessaire pour combler le déficit de liquidation du régime des salariés, dont la
liquidation avait pris effet. Le texte, l'historique législatif et l'objet des dispositions pertinentes concordaient tous avec
l'inclusion du déficit de liquidation dans la protection offerte aux participants à l'égard des cotisations de l'employeur à la
liquidation des régimes. La fiducie présumée ne s'appliquait pas au déficit de liquidation de l'employeur relativement au
régime des cadres. Contrairement à l'art. 57(3) de la LRR, selon lequel la fiducie présumée protégeant les cotisations de
l'employeur existe pendant que le régime est en vigueur, l'art. 57(4) prévoit que la fiducie présumée en cas de liquidation
ne prend naissance qu'à la liquidation du régime.


L'application de la doctrine de la prépondérance fédérale donnait à la charge DE priorité sur la fiducie présumée. Sous
réserve de l'application des règles régissant l'admissibilité de nouveaux éléments de preuve, la doctrine de la prépondérance
fédérale pouvait être soulevée même si elle n'avait pas été invoquée dans une procédure initiale. En l'espèce, les dispositions
fédérales et provinciales étaient inconciliables, car elles produisaient des ordres de priorité différents et conflictuels.
L'article 30(7) de la Loi sur les sûretés mobilières (provinciale) exigeait qu'une partie du produit de la vente soit versée à
l'administrateur du régime de retraite par priorité sur les paiements aux autres créanciers garantis. Toutefois, l'ordonnance
initiale modifiée accordait à la charge DE priorité sur toutes les autres sûretés, y compris les fiducies, privilèges, charges et
grèvements, d'origine législative ou autre. Cette priorité d'origine judiciaire fondée sur la LACC (fédérale) avait le même
effet qu'une priorité d'origine législative.


Il y avait un conflit entre les obligations fiduciaires qui incombaient à I Ltd. en sa qualité d'administrateur des régimes
et les décisions de gestion qu'elle devait prendre dans le meilleur intérêt de la société. Le fait qu'I Ltd. pouvait, en sa
qualité d'administrateur des régimes de retraite, avoir à se réclamer à elle-même les cotisations accumulées l'amènerait à
devoir adopter simultanément des positions opposées quant à savoir si des cotisations s'étaient accumulées à la date de
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la liquidation et si les déficits de capitalisation étaient protégés par une fiducie présumée. Cet exemple démontrait qu'il
existait manifestement un conflit entre les intérêts d'I Ltd. et ceux des participants au régime. I Ltd. aurait dû prendre des
mesures pour assurer la protection des intérêts des participants au régime, mais ne l'a pas fait. Elle a, au contraire, contesté
la position défendue par les participants au régime.


La règle interdisant les contestations indirectes ne pouvait donc être invoquée pour empêcher les participants de défendre
leurs intérêts. La prétention selon laquelle les participants auraient dû interjeter appel de l'ordonnance initiale modifiée
autorisant la charge DE et qu'ils ne devaient pas être admis à prétendre plus tard que leur créance avait priorité sur celle
des prêteurs DE n'était pas convaincante. Entre autres choses, les participants n'ont pas reçu avis de la requête demandant
au tribunal d'autoriser le financement DE.


Bien qu'I Ltd. ait manqué à son obligation fiduciaire d'informer les participants de la requête en modification de
l'ordonnance initiale, leur créance demeurait subordonnée à celle d'I É.-U. (I É.-U. étant subrogée aux prêteurs DE en
conséquence de la priorité). À propos d'une réparation en equity, la preuve ne révélait aucune inconduite ni injustice de
la part des prêteurs. La fiducie par interprétation n'était pas une réparation que l'on pouvait imposer, car la réparation
de la nature d'un droit de propriété n'était généralement accordée qu'à l'égard d'un bien ayant un lien direct avec un acte
fautif ou d'un bien qui pouvait être rattaché à un tel bien. On partageait l'avis du juge Cromwell que cette condition n'était
pas remplie. Il était déraisonnable pour la Cour d'appel de modifier l'ordre de priorité en l'espèce. Il était difficile de voir
comment les participants auraient pu améliorer leur position même s'ils avaient reçu avis de la requête en modification de
l'ordonnance initiale. Les participants ont pu faire valoir pleinement leur position.


On convenait avec le juge Cromwell au sujet de l'adjudication des dépens.


Cromwell, J. (souscrivant au résultat des juges majoritaires) (McLachlin, J.C.C., Rothstein, J., souscrivant à son opinion) :
La fiducie présumée ne visait pas les fonds en cause. La Cour d'appel a commis une erreur en concluant que la fiducie
présumée prévue à l'art. 57(4) de la LRR s'appliquait au déficit de liquidation. Il ne pouvait y avoir de fiducie présumée
au bénéfice du régime des cadres, car celui-ci n'avait pas encore été liquidé à la date considérée. Le litige ne portait que
sur le régime des salariés. Suivant son sens ordinaire et grammatical le plus plausible, l'expression « accumulées à la date
de la liquidation » renvoyait aux sommes déterminées de façon précise immédiatement avant la date de prise d'effet de
la liquidation du régime. Le déficit de liquidation n'était constaté qu'à l'issue de la liquidation, et il n'était ni déterminé
ni déterminable à la date de liquidation prévue. Le contexte législatif général confortait ce point de vue. Le texte de l'art.
57(3) et (4) qui dispose qu'il y a fiducie présumée est repris presque en tous points à l'art. 75(1)a), ce qui permettait de
conclure que, dans les deux cas de fiducie présumée, le législateur renvoyait à l'obligation qui existait à la liquidation
suivant l'art. 75(1)a) et non à celle, supplémentaire et distincte, qui était liée au déficit de liquidation et qui découlait de l'art.
75(1)b). L'évolution et l'historique de ces dispositions laissaient croire que le législateur n'a jamais voulu que le déficit de
liquidation fasse l'objet d'une fiducie présumée d'origine législative. On ne partageait pas l'opinion de la juge Deschamps
selon laquelle on pouvait considérer que le déficit de liquidation était accumulé à la date de la liquidation.


La société a manqué à ses obligations d'administrateur des régimes, et les bénéficiaires auraient dû obtenir de meilleures
garanties procédurales dans le cadre de la procédure fondée sur la LACC. La Cour d'appel a conféré une portée excessive
aux obligations fiduciaires d'I Ltd. en tant qu'administrateur des régimes. I Ltd. a seulement manqué à son obligation
fiduciaire lorsque, une fois devenue insolvable, ses intérêts sont clairement entrés en conflit avec son obligation fiduciaire
d'administrateur d'assurer le versement aux régimes de toutes les cotisations devenues exigibles. Son manquement résidait
dans l'omission non pas d'éviter ce conflit, qui était en soi inévitable, mais de pallier le problème en veillant à ce que
les bénéficiaires des régimes puissent être représentés dans le cadre de la procédure fondée sur la LACC comme si
l'administrateur des régimes avait été indépendant.


La Cour d'appel a eu tort de recourir à la fiducie par interprétation, une réparation en equity, pour écarter la superpriorité
accordée par le tribunal saisi sur le fondement de la LACC. La Cour d'appel a commis une erreur de principe lorsqu'elle
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a conclu que l'actif convoité résultait du manquement à l'obligation fiduciaire, de sorte qu'il serait injuste que la partie
fautive se l'approprie. L'omission d'I Ltd. de véritablement pallier les conflits d'intérêts auxquels donnait lieu la procédure
fondée sur la LACC n'a pas donné lieu à un tel actif. L'imposition d'une fiducie par interprétation était clairement une
mesure disproportionnée par rapport au manquement d'I Ltd. à son obligation fiduciaire.


Bien que l'on ne partageait pas l'opinion de la juge Deschamps concernant la portée de la fiducie présumée prévue à l'art.
57(4), on s'accordait avec elle pour affirmer que si l'on devait conclure à l'existence d'une fiducie présumée dans le présent
dossier, elle devait prendre rang avant la créance DE en application de la doctrine de la prépondérance fédérale.


Les prétentions du syndicat au sujet des frais reposaient en grande partie sur une interprétation erronée de la décision de
la Cour d'appel à cet égard. La Cour d'appel ne considérait pas que le consentement des bénéficiaires du régime était une
condition préalable au paiement des dépens à partir de la caisse de retraite. Il était erroné de laisser entendre que la décision
relative aux dépens faisait en sorte que les bénéficiaires ne pouvaient être indemnisés des dépens que lorsqu'il existait un
surplus dans la caisse de retraite en fiducie ou qu'ils ne pouvaient financer l'exercice d'un recours lorsque la caisse était
déficitaire. La décision de la Cour d'appel relativement aux frais n'établissait pas la règle qu'un syndicat représentant les
bénéficiaires d'une caisse de retraite ne pouvait être indemnisé de ses dépens par la caisse de retraite parce qu'il n'était pas
lui-même bénéficiaire. Comme l'instance engagée en l'espèce portait sur des points de droit nouveaux, il était entendu que
son issue était incertaine. L'échec du recours ne saurait justifier que tous les participants d'un régime déjà sous-capitalisé
subissent les conséquences pécuniaires du risque couru. L'argument du syndicat reposait apparemment sur la prémisse que
les participants du régime des salariés devraient obtenir paiement de leurs dépens à partir de leur caisse de retraite puisque
c'est ce à quoi les participants au régime des cadres avaient droit. Or, telle n'était pas la teneur exacte de l'ordonnance
de la Cour d'appel relative au régime des cadres. La Cour d'appel n'appliquait pas au régime des cadres le critère qui,
selon le syndicat, vaudrait pour le paiement des dépens, car l'ordonnance relative aux dépens découlait d'un accord et
elle ne prévoyait pas le paiement des dépens par prélèvement sur la caisse de retraite dans sa globalité. S'agissant de la
demande du syndicat, nul accord n'était intervenu au même effet, et ce n'était pas seulement les participants derrière le
recours qui s'exposaient au risque lié à l'issue de celui-ci. Il n'y avait aucune erreur de principe dans le refus de la Cour
d'appel d'ordonner que les dépens du syndicat soient payés à partir de la caisse de retraite, étant donné surtout l'issue du
présent appel.


LeBel, J. (dissident) (Abella, J., souscrivant à son opinion) : On s'accordait à dire que le régime des cadres ne pouvait être
protégé par aucune fiducie présumée résultant de l'application de l'art. 57(4) de la LRR, puisque ce régime n'avait pas été
liquidé lorsque la procédure fondée sur la LACC a été enclenchée. On partageait l'opinion de la juge Deschamps, laquelle
reconnaissait l'existence d'une fiducie présumée dans le cas du déficit de liquidation du régime des salariés mais aussi que
la créance des prêteurs DE avait priorité sur toutes les autres créances, par application du principe de la prépondérance
fédérale.


Toutefois, la fiducie par interprétation pouvait s'appliquer aux présentes circonstances et devrait être imposée en l'espèce.
On a adopté un point de vue différent de celui des juges majoritaires en ce qui a trait à la nature et la portée des obligations
fiduciaires d'un employeur qui choisit d'administrer un régime de retraite régi par la LRR. Sa double fonction n'autorisait
pas l'employeur à faire preuve de laxisme dans la définition et l'exercice de ses obligations fiduciaires, ni ne justifiait ses
actes répréhensibles. I Ltd. a non seulement manqué à ses obligations envers les bénéficiaires, mais a adopté en fait une
démarche qui allait à l'encontre de leurs intérêts. La gravité de ces manquements justifiait amplement la décision de la
Cour d'appel d'imposer une fiducie par interprétation. Les conditions qui justifient généralement l'imposition d'une fiducie
par interprétation étaient satisfaites. En imposant la fiducie, la Cour n'a pas négligé le fait qu'I Ltd. et I É.-U. constituaient
des personnes morales distinctes. Elle a tenu compte à juste titre de leurs rapports étroits, la seconde contrôlant dans les
faits la première. Il fallait prendre ces rapports en compte.
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AbitibiBowater Inc., Re (2009), 2009 QCCS 6459, 2009 CarswellQue 14194 (C.S. Que.) — considered


Algoma Steel Inc., Re (2001), 25 C.B.R. (4th) 194, 147 O.A.C. 291, 2001 CarswellOnt 1742 (Ont. C.A.) — referred to


B. (K.L.) v. British Columbia (2003), 2003 CarswellBC 2405, 2003 CarswellBC 2406, 2003 SCC 51, 309 N.R. 306,
[2003] 2 S.C.R. 403, 18 B.C.L.R. (4th) 1, 44 R.F.L. (5th) 245, 187 B.C.A.C. 42, 307 W.A.C. 42, 38 C.P.C. (5th)
199, [2003] R.R.A. 1065, 230 D.L.R. (4th) 513, [2003] 11 W.W.R. 203, 19 C.C.L.T. (3d) 66, 2004 C.L.L.C. 210-014
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Bell ExpressVu Ltd. Partnership v. Rex (2002), 212 D.L.R. (4th) 1, 287 N.R. 248, [2002] 5 W.W.R. 1, 166 B.C.A.C.
1, 271 W.A.C. 1, 18 C.P.R. (4th) 289, 100 B.C.L.R. (3d) 1, 2002 SCC 42, 2002 CarswellBC 851, 2002 CarswellBC
852, 93 C.R.R. (2d) 189, [2002] 2 S.C.R. 559 (S.C.C.) — followed


Burke v. Hudson's Bay Co. (2008), 2008 C.E.B. & P.G.R. 8294, 40 E.T.R. (3d) 157, 236 O.A.C. 140, 67 C.C.P.B. 1,
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Burke v. Hudson's Bay Co. (2010), 406 N.R. 109, 324 D.L.R. (4th) 498, 2010 SCC 34, 2010 CarswellOnt 7450,
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Canada (Attorney General) v. Mowat (2011), 93 C.C.E.L. (3d) 1, D.T.E. 2011T-708, 337 D.L.R. (4th) 385, 26 Admin.
L.R. (5th) 1, 2011 CarswellNat 4190, 2011 CarswellNat 4191, 2011 SCC 53, 422 N.R. 248, (sub nom. C.H.R.C.
v. Canada (A.G.)) 2011 C.L.L.C. 230-043, (sub nom. Canada (Canadian Human Rights Commission) v. Canada
(Attorney General)) [2011] 3 S.C.R. 471 (S.C.C.) — considered


Canadian Pacific Ltd. v. Ontario (Minister of Revenue) (1998), (sub nom. Canadian Pacific Ltd. v. M.N.R.) 41 O.R.
(3d) 606, 99 D.T.C. 5286, [2000] 2 C.T.C. 331, 1998 CarswellOnt 3537, 114 O.A.C. 217 (Ont. C.A.) — referred to


Donkin v. Bugoy (1985), 1985 CarswellSask 869, [1985] 2 S.C.R. 85, [1985] 6 W.W.R. 97, 21 D.L.R. (4th) 327, 61
N.R. 172, 44 Sask. R. 178, 20 E.T.R. 225, 47 R.F.L. (2d) 113, 1985 CarswellSask 213 (S.C.C.) — considered


Elder Advocates of Alberta Society v. Alberta (2011), [2011] 6 W.W.R. 191, 81 C.C.L.T. (3d) 1, 416 N.R. 198, 331
D.L.R. (4th) 257, 499 A.R. 345, 514 W.A.C. 345, (sub nom. Alberta v. Elder Advocates of Alberta Society) [2011]
2 S.C.R. 261, 2011 CarswellAlta 763, 2011 CarswellAlta 764, 2011 SCC 24, 2 C.P.C. (7th) 1, 41 Alta. L.R. (5th)
1 (S.C.C.) — considered


First Leaside Wealth Management Inc., Re (2012), 2012 CarswellOnt 2559, 2012 ONSC 1299 (Ont. S.C.J.
[Commercial List]) — referred to


Hamilton v. Open Window Bakery Ltd. (2003), 2004 SCC 9, 316 N.R. 265, 235 D.L.R. (4th) 193, 2003 CarswellOnt
5591, 2003 CarswellOnt 5592, 2004 C.L.L.C. 210-025, 184 O.A.C. 209, [2004] 1 S.C.R. 303, 70 O.R. (3d) 255 (note),
40 B.L.R. (3d) 1 (S.C.C.) — followed
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Indalex Ltd., Re (2009), 2009 CarswellOnt 1998, 52 C.B.R. (5th) 61 (Ont. S.C.J. [Commercial List]) — referred to


Indalex Ltd., Re (2009), 2009 CarswellOnt 4263 (Ont. S.C.J.) — referred to


Indalex Ltd., Re (2009), 2009 CarswellOnt 4262, 79 C.C.P.B. 101 (Ont. S.C.J. [Commercial List]) — referred to


International Corona Resources Ltd. v. LAC Minerals Ltd. (1989), 44 B.L.R. 1, 35 E.T.R. 1, (sub nom. LAC Minerals
Ltd. v. International Corona Resources Ltd.) 69 O.R. (2d) 287, (sub nom. LAC Minerals Ltd. v. International Corona
Resources Ltd.) 61 D.L.R. (4th) 14, 101 N.R. 239, 36 O.A.C. 57, (sub nom. LAC Minerals Ltd. v. International
Corona Resources Ltd.) [1989] 2 S.C.R. 574, 6 R.P.R. (2d) 1, (sub nom. LAC Minerals Ltd. v. International Corona
Resources Ltd.) 26 C.P.R. (3d) 97, 1989 CarswellOnt 126, 1989 CarswellOnt 965 (S.C.C.) — followed


Kerry (Canada) Inc. v. Ontario (Superintendent of Financial Services) (2009), 2009 CarswellOnt 4494, 2009
CarswellOnt 4495, 2009 SCC 39, (sub nom. Nolan v. Ontario (Superintendent of Financial Services)) 253 O.A.C.
256, 49 E.T.R. (3d) 159, 76 C.C.E.L. (3d) 55, 76 C.C.P.B. 1, (sub nom. Kerry (Canada) Inc. v. DCA Employees
Pension Committee) 102 O.R. (3d) 319, (sub nom. Nolan v. Kerry (Canada) Inc.) [2009] 2 S.C.R. 678, (sub nom.
Nolan v. Ontario (Superintendent of Financial Services)) 391 N.R. 234, 92 Admin. L.R. (4th) 203, (sub nom. DCA
Employees Pension Committee v. Ontario (Superintendent of Financial Services)) 309 D.L.R. (4th) 513 (S.C.C.) —
followed


Marine Drive Properties Ltd., Re (2009), 2009 BCSC 145, 2009 CarswellBC 285, 52 C.B.R. (5th) 47 (B.C. S.C.)
— considered


Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services) (2004), 45 B.L.R. (3d) 161, 41 C.C.P.B.
106, 2004 C.E.B. & P.G.R. 8112, 242 D.L.R. (4th) 193, 324 N.R. 259, 189 O.A.C. 201, 17 Admin. L.R. (4th) 1,
[2004] 3 S.C.R. 152, 75 O.R. (3d) 479 (note), 2004 CarswellOnt 3172, 2004 CarswellOnt 3173, 2004 SCC 54 (S.C.C.)
— considered


Nortel Networks Corp., Re (2009), 53 C.B.R. (5th) 196, 75 C.C.P.B. 206, 2009 CarswellOnt 3028 (Ont. S.C.J.
[Commercial List]) — referred to


Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1990 CarswellOnt 139, 1 C.B.R. (3d) 101, (sub nom. Elan
Corp. v. Comiskey) 1 O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — considered


Ontario Hydro-Electric Power Commission v. Albright (1922), 1922 CarswellOnt 134, 64 S.C.R. 306, [1923] 2 D.L.R.
578 (S.C.C.) — considered


Perez v. Galambos (2009), 97 B.C.L.R. (4th) 1, [2009] 12 W.W.R. 193, (sub nom. Galambos v. Perez) [2009] 3
S.C.R. 247, 394 N.R. 209, 70 C.C.L.T. (3d) 167, 312 D.L.R. (4th) 220, 276 B.C.A.C. 272, 468 W.A.C. 272, 2009
CarswellBC 2787, 2009 CarswellBC 2788, 2009 SCC 48 (S.C.C.) — referred to


Peter v. Beblow (1993), [1993] 3 W.W.R. 337, 23 B.C.A.C. 81, 39 W.A.C. 81, 101 D.L.R. (4th) 621, [1993] 1 S.C.R.
980, 150 N.R. 1, 48 E.T.R. 1, 77 B.C.L.R. (2d) 1, 44 R.F.L. (3d) 329, [1993] R.D.F. 369, 1993 CarswellBC 44, 1993
CarswellBC 1258 (S.C.C.) — followed
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R. v. Neil (2002), 317 A.R. 73, 284 W.A.C. 73, 168 C.C.C. (3d) 321, 6 Alta. L.R. (4th) 1, 6 C.R. (6th) 1, [2002] 3
S.C.R. 631, 2002 CarswellAlta 1301, 2002 CarswellAlta 1302, 2002 SCC 70, (sub nom. Neil v. R.) 218 D.L.R. (4th)
671, [2003] 2 W.W.R. 591, 294 N.R. 201 (S.C.C.) — followed


Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 625, 6 C.B.R. (4th) 314, 96 O.T.C. 272 (Ont. Gen. Div.
[Commercial List]) — referred to


Ryan v. Moore (2005), 254 D.L.R. (4th) 1, 334 N.R. 355, [2005] 2 S.C.R. 53, 2005 SCC 38, 2005 CarswellNfld 157,
2005 CarswellNfld 158, 247 Nfld. & P.E.I.R. 286, 735 A.P.R. 286, 25 C.C.L.I. (4th) 1, 32 C.C.L.T. (3d) 1, [2005]
R.R.A. 694, 18 E.T.R. (3d) 163 (S.C.C.) — considered


Sharbern Holding Inc. v. Vancouver Airport Centre Ltd. (2011), 5 R.P.R. (5th) 1, 331 D.L.R. (4th) 1, 416 N.R. 1, 18
B.C.L.R. (5th) 1, [2011] 2 S.C.R. 175, 306 B.C.A.C. 1, 316 W.A.C. 1, 2011 SCC 23, 2011 CarswellBC 1102, 2011
CarswellBC 1103, [2011] 7 W.W.R. 1, 81 B.L.R. (4th) 1, 82 C.C.L.T. (3d) 1 (S.C.C.) — referred to


Soulos v. Korkontzilas (1997), [1997] 2 S.C.R. 217, 212 N.R. 1, 1997 CarswellOnt 1490, 1997 CarswellOnt 1489,
9 R.P.R. (3d) 1, 46 C.B.R. (3d) 1, 17 E.T.R. (2d) 89, 32 O.R. (3d) 716 (headnote only), 146 D.L.R. (4th) 214, 100
O.A.C. 241 (S.C.C.) — considered


Ted Leroy Trucking Ltd., Re (2010), (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, 12 B.C.L.R. (5th) 1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 G.T.C. 2006 (Eng.),
(sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Leroy (Ted) Trucking Ltd.,
Re) 503 W.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, 2010 SCC 60, 2010 CarswellBC 3419,
2010 CarswellBC 3420, 409 N.R. 201, (sub nom. Ted LeRoy Trucking Ltd., Re) 326 D.L.R. (4th) 577, 72 C.B.R.
(5th) 170, [2011] 2 W.W.R. 383 (S.C.C.) — considered


Timminco Ltd., Re (2012), 2012 ONSC 506, 95 C.C.P.B. 48, 2012 CarswellOnt 1263, 85 C.B.R. (5th) 169 (Ont.
S.C.J. [Commercial List]) — considered


3464920 Canada Inc. v. Strother (2007), (sub nom. Strother v. 3464920 Canada Inc.) 2007 D.T.C. 5273 (Eng.), (sub
nom. Strother v. 3464920 Canada Inc.) 2007 D.T.C. 5301 (Fr.), 363 N.R. 123, [2007] 2 S.C.R. 177, [2007] 7 W.W.R.
381, [2007] 4 C.T.C. 172, 29 B.L.R. (4th) 175, 399 W.A.C. 108, 241 B.C.A.C. 108, 281 D.L.R. (4th) 640, 2007 SCC
24, 2007 CarswellBC 1201, 2007 CarswellBC 1202, 67 B.C.L.R. (4th) 1, 48 C.C.L.T. (3d) 1 (S.C.C.) — followed


Cases considered by LeBel J. (dissenting):


Canson Enterprises Ltd. v. Boughton & Co. (1991), [1992] 1 W.W.R. 245, 9 C.C.L.T. (2d) 1, 39 C.P.R. (3d) 449,
131 N.R. 321, 85 D.L.R. (4th) 129, 61 B.C.L.R. (2d) 1, 6 B.C.A.C. 1, 13 W.A.C. 1, [1991] 3 S.C.R. 534, 43 E.T.R.
201, 1991 CarswellBC 269, 1991 CarswellBC 925 (S.C.C.) — considered in a minority or dissenting opinion


Elder Advocates of Alberta Society v. Alberta (2011), [2011] 6 W.W.R. 191, 81 C.C.L.T. (3d) 1, 416 N.R. 198, 331
D.L.R. (4th) 257, 499 A.R. 345, 514 W.A.C. 345, (sub nom. Alberta v. Elder Advocates of Alberta Society) [2011]
2 S.C.R. 261, 2011 CarswellAlta 763, 2011 CarswellAlta 764, 2011 SCC 24, 2 C.P.C. (7th) 1, 41 Alta. L.R. (5th) 1
(S.C.C.) — considered in a minority or dissenting opinion


Perez v. Galambos (2009), 97 B.C.L.R. (4th) 1, [2009] 12 W.W.R. 193, (sub nom. Galambos v. Perez) [2009] 3
S.C.R. 247, 394 N.R. 209, 70 C.C.L.T. (3d) 167, 312 D.L.R. (4th) 220, 276 B.C.A.C. 272, 468 W.A.C. 272, 2009
CarswellBC 2787, 2009 CarswellBC 2788, 2009 SCC 48 (S.C.C.) — considered in a minority or dissenting opinion
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Royal Oak Mines Inc., Re (1999), 1999 CarswellOnt 792, 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]) —
refered to in a minority or dissenting opinion


Soulos v. Korkontzilas (1997), [1997] 2 S.C.R. 217, 212 N.R. 1, 1997 CarswellOnt 1490, 1997 CarswellOnt 1489,
9 R.P.R. (3d) 1, 46 C.B.R. (3d) 1, 17 E.T.R. (2d) 89, 32 O.R. (3d) 716 (headnote only), 146 D.L.R. (4th) 214, 100
O.A.C. 241 (S.C.C.) — considered in a minority or dissenting opinion


Statutes considered by Deschamps J.:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to


Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act, the Wage Earner Protection Program Act
and chapter 47 of the Statutes of Canada, 2005, Act to amend the, S.C. 2007, c. 36


Generally — referred to


Bankruptcy Code, 11 U.S.C.
Chapter 7 — referred to


Chapter 11 — referred to


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to


s. 2(1) "secured creditor" — considered


Pension Benefits Act, 1965, S.O. 1965, c. 96
s. 22(2) — considered


s. 23a [en. 1973, c. 113, s. 6] — considered


Pension Benefits Act, 1987, S.O. 1987, c. 35
Generally — referred to


Pension Benefits Act, R.S.O. 1980, c. 373
s. 23(4)(a) [en. 1983, c. 2, s. 3] — considered


s. 23(4)(b) [en. 1983, c. 2, s. 3] — considered


Pension Benefits Act, R.S.O. 1990, c. P.8
Generally — referred to


s. 1(1) "administrator" — considered


s. 8(1)(a) — considered


s. 22(4) — considered


s. 56(1) — considered
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s. 56(2) — considered


s. 57(3) — considered


s. 57(4) — considered


s. 59 — considered


s. 69(1) — considered


s. 69(1)(d) — considered


s. 75(1)(a) — considered


s. 75(1)(b) — considered


s. 75(1)(b)(i) — considered


s. 75(1)(b)(ii) — considered


s. 75(1)(b)(iii) — considered


Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80
Generally — referred to


Personal Property Security Act, R.S.O. 1990, c. P.10
s. 30(7) — considered


Statutes considered by Cromwell J.:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to


Bankruptcy Code, 11 U.S.C.
Chapter 11 — referred to


Canada Business Corporations Act, R.S.C. 1985, c. C-44
s. 122(1)(a) — referred to


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to


s. 11(1) — considered


Pension Benefits Act, 1965, S.O. 1965, c. 96
s. 23a(1) [en. 1973, c. 113, s. 6] — considered


s. 23a(3) [en. 1973, c. 113, s. 6] — considered


Pension Benefits Act, 1987, S.O. 1987, c. 35
Generally — referred to
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s. 23(4)(a) — considered


s. 23(4)(b) — considered
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Generally — referred to


s. 22(4) — considered


s. 57(4) — considered


Regulations considered by Deschamps J.:


Pension Benefits Act, R.S.O. 1990, c. P.8
General, R.R.O. 1990, Reg. 909


s. 31 — considered


Regulations considered by Cromwell J.:


Pension Benefits Act, R.S.O. 1990, c. P.8
General, R.R.O. 1990, Reg. 909


s. 4(4) ¶ 3 — considered


s. 5(1)(b) — considered


s. 5(1)(e) — considered


s. 29 — referred to


s. 31 — considered


s. 31(2) — considered


Authorities considered:


Arnold, Brian J., Timing and Income Taxation: The Principles of Income Measurement for Tax Purposes (Toronto:
Canadian Tax Foundation, 1983)


Black's Law Dictionary, 9th ed. (St. Paul, Minn.: Thomson Reuters, 2009)


Canada, Senate, Standing Committee on Banking, Trade and Commerce, Debtors and Creditors Sharing the Burden: A
Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act (Ottawa: Senate, 2003)


Canadian Institute of Chartered Accountants, CICA Handbook — Accounting, Part II, Accounting Standards for Private
Enterprises (Toronto: The Institute, 2012)


Driedger, Elmer A.., Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983)


Dukelow, Daphne A., The Dictionary of Canadian Law, 4th ed. (Toronto: Carswell, 2011)


Hogg, Peter W., Joanne E. Magee and Jinyan Li, Principles of Canadian Income Tax Law, 7th ed. (Toronto: Carswell,
2010)


Jackson, Georgina R. and Janis Sarra., "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory
Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters", in Janis P. Sarra, ed., Annual Review
of Insolvency Law, 2007 (Toronto: Carswell, 2008)
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Kaplan, Ari N., Pension Law (Toronto: Irwin Law, 2006)


The Mercer Pension Manual, vol. 1, ed. by William M. Mercer Ltd. (Toronto: Carswell, 1989) (looseleaf)


Ontario, Legislative Assembly, Legislature of Ontario Debates: Official Report (Hansard), No. 99, 2nd Sess., 32nd Parl.,
July 7, 1982


Sarra, Janis P., Rescue! The Companies' Creditors Arrangement Act (Toronto: Carswell, 2007)


Waters' Law of Trusts in Canada, 3rd ed., by Donovan W.M. Waters, Mark R. Gillen and Lionel D. Smith, eds. (Toronto:
Carswell, 2005)


Words and phrases considered:


amount of money equal to employer contributions accrued to the date of the wind up but not yet due under the
plan or regulations


[Per Deschamps J. (Moldaver J. concurring):] Since both the amount with respect to payments (s. 75(1)(a)) [Pension
Benefits Act, R.S.O. 1990, c. P.8] and the one ascertained by subtracting the assets from the liabilities accrued as of the
date of the wind up (s. 75(1)(b)) are to be paid upon wind up as employer contributions, they are both included in the
ordinary meaning of the words of s. 57(4) of the PBA: "amount of money equal to employer contributions accrued to the
date of the wind up but not yet due under the plan or regulations". . . .


. . . . .


[A] contribution has "accrued" when the liabilities are completely constituted, even if the payment itself will not fall due
until a later date. If this principle is applied to the facts of this case, the liabilities related to contributions to the fund
allocated for payment of the pension benefits contemplated in s. 75(1)(b) are completely constituted at the time of the wind
up, because no pension entitlements arise after that date. In other words, no new liabilities accrue at the time of or after
the wind up. Even the portion of the contributions that is related to the elections plan members may make upon wind up
has "accrued to the date of the wind up", because it is based on rights employees earned before the wind-up date.


The fact that the precise amount of the contribution is not determined as of the time of the wind up does not make it a
contingent contribution that cannot have accrued for accounting purposes (Canadian Pacific Ltd. v. Ontario (Minister of
Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.), at p. 621). The use of the word "accrued" does not limit liabilities to amounts
that can be determined with precision. As a result, the words "contributions accrued" can encompass the contributions
mandated by s. 75(1)(b) of the PBA.


accrued to the date of the wind up


[Per Cromwell J. (concurring in the result) (McLachlin C.J.C. and Rothstein J. concurring):] [T]he most plausible
grammatical and ordinary sense of the words "accrued to the date of the wind up" is that the amounts referred to are
precisely ascertained immediately before the effective date of the plan's wind-up. The wind-up deficiency only arises upon
wind-up and it is neither ascertained nor ascertainable on the date fixed for wind-up. . . . the broader statutory context
reinforces this view: the language of the deemed trusts in s. 57(3) and (4) [Pension Benefits Act, R.S.O. 1990, c. P.8] is
virtually exactly repeated in s. 75(1)(a), suggesting that both deemed trusts refer to the liability on wind-up referred to
in s. 75(1)(a) and not to the further and distinct wind-up deficiency liability created under s. 75(1)(b). . . . the legislative
evolution and history of these provisions show, in my view, that the legislature never intended to include the wind-up
deficiency in a statutory deemed trust.


. . . . .
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In my view, the most plausible grammatical and ordinary sense of the phrase "accrued to the date of the wind up" in s.
57(4) is that it refers to the sums that are ascertained immediately before the effective wind-up date of the plan.


In the context of s. 57(4), the grammatical and ordinary sense of the term "accrued" is that the amount of the obligation
is "fully constituted" and "ascertained" although it may not yet be payable. The amount of the wind-up deficiency is not
fully constituted or ascertained (or even ascertainable) before or even on the date fixed for wind up and therefore cannot
fall under s. 57(4).


Of course, the meaning of the word "accrued" may vary with context. In general, when the term "accrued" is used in relation
to legal rights, its common meaning is that the right has become fully constituted even though the monetary implications
of its enforcement are not yet known or knowable. Thus, we speak of the "accrual" of a cause of action in tort when all
of the elements of the cause of action come into existence, even though the extent of the damage may well not be known
or knowable at that time: see, e.g., Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53 (S.C.C.). However, when the term
is used in relation to a sum of money, it will generally refer to an amount that is at the present time either quantified or
exactly quantifiable but which may or may not be due.


. . . . .


In other contexts, an amount which has accrued may not yet be due. For example, we speak of "accrued interest" meaning
a precise, quantified amount of interest that has been earned but may not yet be payable. The term "accrual" is used in
the same way in "accrual accounting". In accrual method accounting, "transactions that give rise to revenue or costs are
recognized in the accounts when they are earned and incurred respectively": B. J. Arnold, Timing and Income Taxation: The
Principles of Income Measurement for Tax Purposes (1983), at p. 44. Revenue is earned when the recipient "substantially
completes performance of everything he or she is required to do as long as the amount due is ascertainable and there is
no uncertainty about its collection": P. W. Hogg, J. E. Magee and J. Li, Principles of Canadian Income Tax Law (7th ed.,
2010), at s. 6.5(b); see also Canadian Institute of Chartered Accountants, CICA Handbook — Accounting, Part II, s. 1000,
at paras. 41-44. In this context, the amount must be ascertained at the time of accrual.


. . . . .


I turn next to the ordinary and grammatical sense of the words "to the date of the wind up" in s. 57(4). In my view, these
words indicate that only those contributions that accrue before the date of wind up, and not those amounts the liability for
which arises only on the day of wind up — that is, the wind-up deficiency — are included.


Where the legislature intends to include the date of wind up, it has used suitable language to effect that purpose. For
example, the English version of a provision amending the PBA in 2010 (c. 24, s. 21(2)), s. 68(2)(c), indicates which trade
unions are entitled to notice of the wind up:


(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator shall
give written notice of the intended wind up to,


. . . . .


(c) each trade union that represents members of the pension plan or that, on the date of the wind up, represented the
members, former members or retired members of the pension plan;


In contrast to the phrase "to the date of wind up", "on the date of wind up" clearly includes the date of wind up. (The
French version does not indicate a different intention.) Similarly, s. 70(6), which formed part of the PBA until 2012 (rep.
S.O. 2010, c. 9, s. 52(5)), read as follows:
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(6) On the partial wind up of a pension plan, members, former members and other persons entitled to benefits under the
pension plan shall have rights and benefits that are not less than the rights and benefits they would have on a full wind up
of the pension plan on the effective date of the partial wind up.


The words "on the effective date of the partial wind up" indicate that the members are entitled to those benefits from
the date of the partial wind up, in the sense that members can claim their benefits beginning on the date of the wind up
itself. This is how the legislature expresses itself when it wants to speak of a period of time including a specific date. By
comparison, "to the date of the wind up" is devoid of language that would include the actual date of wind up.


To sum up with respect to the ordinary and grammatical meaning of the phrase "accrued to the date of the wind up",
the most plausible ordinary and grammatical meaning is that such amounts are fully constituted and precisely ascertained
immediately before the date fixed as the date of wind up. Thus, according to the ordinary and grammatical meaning of the
words, the wind-up deficiency obligation set out in s. 75(1)(b) has not "accrued to the date of the wind up" as required by
s. 57(4). Moreover, the liability for the wind-up deficiency arises where a pension plan is wound up (s. 75(1)(b)) and so
it cannot be a liability that "accrued to the date of the wind up" (s. 57(4)).


fiduciary relationship


[Per LeBel J. (dissenting) (Abella J. concurring):] A fiduciary relationship is a relationship, grounded in fact and law,
between a vulnerable beneficiary and a fiduciary who holds and may exercise power over the beneficiary in situations
recognized by law.


Termes et locutions cités:


montant égal aux cotisations de l'employeur qui sont accumulées à la date de la liquidation, mais qui ne sont pas
encore dues aux termes du régime ou des règlements


[Deschamps, J. (Moldaver, J., souscrivant à son opinion):] Puisque le montant des paiements (al. 75(1)a) [Loi sur les
régimes de retraite, L.R.O. 1990, ch. P.8] et le montant établi en soustrayant l'actif du passif accumulé à la date de la
liquidation (al. 75(1)b)) doivent tous les deux être versés à la liquidation à titre de cotisations de l'employeur, ils entrent tous
les deux dans le sens ordinaire des mots employés au par. 57(4) de la LRR: montant égal aux cotisations de l'employeur qui
sont accumulées à la date de la liquidation, mais qui ne sont pas encore dues aux termes du régime ou des règlements ». . . .


. . . . .


[U]ne cotisation est « accumulée » lorsque le passif est entièrement constitué, même si le paiement lui-même ne devient
exigible que plus tard. Cela signifie en l'espèce que le passif au titre des cotisations à la caisse destinée au paiement des
prestations de retraite visées à l'al. 75(1)b) est entièrement constitué lorsque la liquidation a lieu, parce qu'aucun droit
au titre de la pension ne prend naissance après cette date. Autrement dit, aucun passif ne s'accumule pendant ni après
la liquidation. Même la portion des cotisations afférente aux options que les participants peuvent exercer lorsqu'il y a
liquidation est « accumulé[e] à la date de la liquidation » parce qu'elle est fondée sur des droits que les employés ont acquis
avant la date de la liquidation.


Le fait que le montant précis des cotisations n'est pas établi au moment de la liquidation ne confère pas aux cotisations un
caractère éventuel qui ferait en sorte qu'elles ne seraient pas accumulées d'un point de vue comptable (Canadian Pacific
Ltd. c. M.N.R. (1998), 41 O.R. (3d) 606 (C.A.), p. 621). L'emploi du mot « accumulé » ne limite pas le passif aux seuls
montants qui peuvent être établis avec précision. On peut donc considérer que le passif « accumulé » englobe les cotisations
exigées au par. 75(1)b) de la LRR.


accumulées à la date de la liquidation
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[Cromwell, J. (souscrivant au résultat des juges majoritaires) (McLachlin, J.C.C., Rothstein, J., souscrivant à son opinion):]
[S]uivant son sens ordinaire et grammatical le plus plausible, l'expression « accumulées à la date de la liquidation »
renvoie aux sommes déterminées de façon précise immédiatement avant la date de prise d'effet de la liquidation du régime.
Le déficit de liquidation n'est constaté qu'à l'issue de la liquidation, et il n'est ni déterminé ni déterminable à la date de
liquidation prévue. . . . [L]e contexte législatif général me conforte dans ce point de vue. Le texte des par. 57(3) et (4) [Loi
sur les régimes de retraite, L.R.O. 1990, ch. P.8] qui dispose qu'il y a fiducie réputée est repris presque en tous points à
l'al. 75(1)a), ce qui permet de conclure que, dans les deux cas de fiducie réputée, le législateur renvoie à l'obligation qui
existe à la liquidation suivant l'al. 75(1)a) et non à celle, supplémentaire et distincte, qui est liée au déficit de liquidation et
qui découle de l'al. 75(1)b). . . . [I]l appert à mon sens de l'évolution et de l'historique de ces dispositions que le législateur
n'a jamais voulu que le déficit de liquidation fasse l'objet d'une fiducie réputée d'origine législative.


. . . . .


À mon avis, suivant son sens ordinaire et grammatical le plus plausible, l'expression « accumulées à la date de la liquidation
» employée au par. 57(4) renvoie aux sommes déterminées immédiatement avant la date de prise d'effet de la liquidation
du régime.


Dans le contexte du par. 57(4), le sens ordinaire et grammatical d'« accumulées » veut que l'obligation soit « entièrement
constituée » et que son montant soit « déterminé », même si elle peut ne pas être encore payable. Le déficit de liquidation
n'est pas entièrement constitué ni son montant déterminé (ou déterminable) avant la date prévue pour la liquidation, ou le
jour même, et ne peut donc pas être visé au par. 57(4).


Certes, le sens du terme « accumulées » [et plus encore celui de son équivalent anglais « accrued »] peut varier selon le
contexte. En général, lorsque ce terme est employé de pair avec des droits légaux, son sens courant veut que le droit soit
entièrement constitué, même si les répercussions financières de son exécution ne sont pas encore connues et ne peuvent
l'être. Ainsi, en responsabilité délictuelle, on parle d'accumulation (au sens d'acquisition ou de naissance) de la cause
d'action lorsque tous ses éléments sont réunis, même lorsque l'étendue du préjudice n'est pas encore connue ou ne peut l'être
(voir, p. ex., Ryan c. Moore, 2005 CSC 38, [2005] 2 R.C.S. 53 (S.C.C.). Toutefois, lorsque le terme qualifie une somme,
il renvoie généralement à un élément dont la valeur est actuellement mesurée ou mesurable, mais qui peut ou non être dû.


. . . . .


Dans d'autres cas, la somme qui s'est accumulée [en anglais, « accrued »] peut ne pas être encore exigible. Par exemple, on
parle d'« intérêts accumulés » [« accrued interests »] au sens du montant précis des intérêts qui sont courus, mais qui ne sont
pas encore exigibles. En anglais, accrual est utilisé dans le même sens dans l'expression « accrual accounting » (en français,
comptabilité d'exercice). Suivant cette méthode, les [traduction] « opérations qui génèrent des revenus ou occasionnent des
dépenses sont comptabilisées lorsque les revenus sont gagnés ou que les dépenses sont engagées » (B. J. Arnold, Timing
and Income Taxation: The Principles of Income Measurement for Tax Purposes (1983), à la p. 44). Le revenu est gagné
lorsque le bénéficiaire [traduction] « a essentiellement accompli tout ce qu'il devait accomplir, à condition que la somme
due puisse être déterminée et que sa perception ne fasse l'objet d'aucune incertitude » (P. W. Hogg, J. E. Magee et J. Li,
Principles of Canadian Income Tax Law (7e éd. 2010), à l'al. 6.5b); voir également le Manuel de l'Institut canadien des
comptables agréés, Manuel de l'ICCA - Comptabilité, partie II, ch. 1000, aux par. 41 à 44). La somme en cause doit alors
être déterminée au moment où le droit de la toucher est acquis [« accrued »].


. . . . .


J'examine maintenant le sens ordinaire et grammatical des mots « à la date de la liquidation » (en anglais, « to the date
of the wind up ») employés au par. 57(4). À mon avis, cette expression fait en sorte que seules sont visées les cotisations
accumulées avant la date de la liquidation, et non les sommes qui font l'objet d'une obligation qui ne prend naissance que
le jour de la liquidation (en anglais, « on the date of the wind up ») et qui correspondent au déficit de liquidation.
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Si l'intention du législateur avait été d'englober la date de la liquidation, il aurait employé le libellé voulu. Par exemple, l'al.
68(2)c) de la LRR, modifié en 2010 (ch. 24, par. 21(2)), précise dans sa version anglaise quels syndicats doivent recevoir
avis de la liquidation:


(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator shall
give written notice of the intended wind up to,


. . . . .


(c) each trade union that represents members of the pension plan or that, on the date of the wind up [à la date de la
liquidation], represented the members, former members or retired members of the pension plan;


Contrairement à la formule « to the date of wind up », l'expression « on the date of wind up » englobe clairement la date
de la liquidation. (La version française ne se prête pas à une autre interprétation.) De même, le par. 70(6), qui figurait dans
la LRR jusqu'en 2012 (abr. L.O. 2010, ch. 9, par. 52(5)), énonce ce qui suit:


(6) À la liquidation partielle d'un régime de retraite, les participants, les anciens participants et les autres personnes qui
ont droit à des prestations en vertu du régime de retraite ont des droits et prestations qui ne sont pas inférieurs aux droits
et prestations qu'ils auraient à la liquidation totale du régime de retraite à la date de prise d'effet de la liquidation partielle
[on the effective date of the partial wind up].


Il appert de l'expression anglaise « on the effective date of the partial wind up » que les participants ont droit aux prestations
à compter de la date de la liquidation partielle, c'est-à-dire qu'ils peuvent les réclamer à compter de la liquidation elle-
même. Le législateur s'exprime ainsi lorsqu'il veut qu'une période englobe une date précise. À l'opposé, lorsqu'il dit en
anglais « to the date of the wind up » (en français, à la date de la liquidation), il n'entend pas englober la date où survient
la liquidation.


Bref, le sens ordinaire et grammatical le plus plausible d'« accumulées à la date [to the date] de la liquidation » veut
que soient visées les sommes entièrement constituées et déterminées immédiatement avant la date prévue de liquidation.
Ainsi, l'obligation liée au déficit de liquidation visé à l'al. 75(1)b) n'est donc pas « accumul[é] à la date [to the date] de la
liquidation » comme l'exige le par. 57(4). De plus, comme cette obligation naît lorsque le régime de retraite est liquidé (al.
75(1)b)), son objet ne peut donc pas être « accumul[é] à la date de la liquidation » (par. 57(4)).


relation fiduciaire


[LeBel, J. (dissident) (Abella, J., souscrivant à son opinion):] Une relation fiduciaire s'entend de la relation factuelle et
juridique entre un bénéficiaire vulnérable et un fiduciaire qui détient et peut exercer un pouvoir sur le bénéficiaire dans
les situations prévues par la loi.


APPEAL by company, monitor, secured creditor, and trustee in bankruptcy from judgment reported at Indalex Ltd., Re (2011),
89 C.C.P.B. 39, 276 O.A.C. 347, 331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 75 C.B.R. (5th) 19, 104 O.R. (3d) 641, 2011
C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.), ordering distribution from reserve fund to pay
amount of pension plan deficiencies; APPEAL by union from judgment reported at Indalex Ltd., Re (2011), 81 C.B.R. (5th)
165, 92 C.C.P.B. 277, 2011 ONCA 578, 2011 CarswellOnt 9077 (Ont. C.A.), issuing costs endorsement.


POURVOI formé par une société, un contrôleur, un créancier garanti et un syndic de faillite à l'encontre d'une décision publiée
à Indalex Ltd., Re (2011), 89 C.C.P.B. 39, 276 O.A.C. 347, 331 D.L.R. (4th) 352, 17 P.P.S.A.C. (3d) 194, 75 C.B.R. (5th)
19, 104 O.R. (3d) 641, 2011 C.E.B. & P.G.R. 8433, 2011 ONCA 265, 2011 CarswellOnt 2458 (Ont. C.A.), ayant ordonné
de combler le déficit des régimes par prélèvement sur le fonds de réserve; POURVOI formé par un syndicat à l'encontre d'un
jugement publié à Indalex Ltd., Re (2011), 81 C.B.R. (5th) 165, 92 C.C.P.B. 277, 2011 ONCA 578, 2011 CarswellOnt 9077
(Ont. C.A.), ayant adjugé les dépens.
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Deschamps J.:


1      Insolvency can trigger catastrophic consequences. Often, large claims of ordinary creditors are left unpaid. In insolvency
situations, the promise of defined benefits made to employees during their employment is put at risk. These appeals illustrate
the materialization of such a risk. Although the employer in this case breached a fiduciary duty, the harm suffered by the
pension plans' beneficiaries results not from that breach, but from the employer's insolvency. For the following reasons, I would
allow the appeals of the appellants Sun Indalex Finance, LLC; George L. Miller, Indalex U.S.'s trustee in bankruptcy and FTI
Consulting Canada ULC.


2      To improve the prospect of pensioners receiving their full benefits after a pension plan is wound up, the Ontario legislature
has protected contributions to the pension fund that have accrued but are not yet due at the time of the wind up by providing
for a deemed trust that supersedes all other provincial priorities over certain assets of the plan sponsor (s. 57(4) of the Pension
Benefits Act, R.S.O. 1990, c. P.8 ("PBA"), and s. 30(7) of the Personal Property Security Act, R.S.O. 1990, c. P.10 ("PPSA")).
The parties disagree on the scope of the deemed trust. In my view, the relevant provisions and the context lead to the conclusion
that it extends to contributions the employer must make to ensure that the pension fund is sufficient to cover liabilities upon
wind up. In the instant case, however, the deemed trust is superseded by the security granted to the creditor that loaned money
to the employer, Indalex Limited ("Indalex"), during the insolvency proceedings. In addition, although the employer, as plan
administrator, may have put itself in a position of conflict of interest by failing to give the plan's members proper notice of
a motion requesting financing of its operations during a restructuring process, there was no realistic possibility that, had the
members received notice and had the CCAA court found that they were secured creditors, it would have ordered the priorities
differently. Consequently, it would not be appropriate to order an equitable remedy such as the constructive trust ordered by
the Court of Appeal.


I. Facts


3      Indalex is a wholly owned Canadian subsidiary of a U.S. company, Indalex Holding Corp. ("Indalex U.S."). Indalex and
its related companies formed a corporate group (the "Indalex Group") that manufactured aluminum extrusions. The U.S. and
Canadian operations were closely linked.


4      In 2009, a combination of high commodity prices and the economic recession's impact on the end-user market for aluminum
extrusions plunged the Indalex Group into insolvency. On March 20, 2009, Indalex U.S. filed for Chapter 11 bankruptcy
protection in Delaware. On April 3, 2009, Indalex applied for a stay under the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 ("CCAA"), and Morawetz J. granted the stay in an initial order. He also appointed FTI Consulting Canada ULC
(the "Monitor") to act as monitor.


5      At that time, Indalex was the administrator of two registered pension plans. One was for its salaried employees (the
"Salaried Plan"), the other for its executives (the "Executive Plan"). Members of the Salaried Plan included seven employees
for whom the United Steelworkers ("USW") acted as bargaining agent. The Salaried Plan was in the process of being wound up
when the CCAA proceedings began. The effective date of the wind up was December 31, 2006. The Executive Plan had been
closed but not wound up. Overall, the deficiencies of the pension plans' funds concern 49 persons (members of the Salaried
Plan and the Executive Plan are referred to collectively as the "Plan Members").


6      Pursuant to the initial order made by Morawetz J. on April 3, 2009, Indalex obtained protection under the CCAA. Both plans
faced funding deficiencies when Indalex filed for the CCAA stay. The wind-up deficiency of the Salaried Plan was estimated at
$1.8 million as of December 31, 2008. The funding deficiency of the Executive Plan was estimated at $3.0 million on a wind-
up basis as of January 1, 2008.


7      From the beginning of the insolvency proceedings, the Indalex Group's reorganization strategy was to sell both Indalex and
Indalex U.S. as a going concern while they were under CCAA and Chapter 11 protection. To this end, Indalex and Indalex U.S.
sought to enter into a common agreement for debtor-in-possession ("DIP") financing under which the two companies could
draw from joint credit facilities and would guarantee each other's liabilities.
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8      Indalex's financial distress threatened the interests of all the Plan Members. If the reorganization failed and Indalex were
liquidated under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"), they would not have recovered any of their
claims against Indalex for the underfunded pension liabilities, because the priority created by the provincial statute would not
be recognized under the federal legislation: Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453
(S.C.C.). Although the priority was not rendered ineffective by the CCAA, the Plan Members' position was uncertain.


9      The Indalex Group solicited terms from a variety of possible DIP lenders. In the end, it negotiated an agreement with
a syndicate consisting of the pre-filing senior secured creditors. On April 8, 2009, the CCAA court issued an Amended and
Restated Initial Order ("Amended Initial Order") authorizing Indalex to borrow US$24.4 million from the DIP lenders and
grant them priority over all other creditors ("DIP charge") in that amount. In his endorsement of the order, Morawetz J. made a
finding that Indalex would be unable to achieve a going-concern solution without DIP financing. Such financing was necessary
to support Indalex's business until the sale could be completed.


10      The Plan Members did not participate in the initial proceedings. The initial stay had been granted ex parte. The CCAA
judge ordered Indalex to serve a copy of the stay order on every creditor owed $5,000 or more within 10 days of the initial
order of April 3. As of April 8, when the motion to amend the initial order was heard, none of the Executive Plan's members
had been served with that order; nor did any of them receive notice of the motion to amend it. The USW did receive short
notice, but chose not to attend. Morawetz J. authorized Indalex to proceed on the basis of an abridged time for service. The
Plan Members were given notice of all subsequent proceedings. None of the Plan Members appealed the Amended Initial Order
to contest the DIP charge.


11      On June 12, 2009, Indalex applied for authorization to increase the DIP loan amount to US$29.5 million. At the hearing,
the Executive Plan's members initially opposed the motion, seeking to reserve their rights. After it was confirmed that the
motion was merely to increase the amount of the DIP charge (without changing the terms of the loan), they withdrew their
opposition and the court granted the motion.


12      On April 22, 2009, the court extended the stay of proceedings and approved a marketing process for the sale of Indalex's
assets. The Plan Members did not oppose the application to approve the marketing process. Under the approved bidding
procedure, the Indalex Group solicited a wide variety of potential buyers.


13      Indalex received a bid from SAPA Holding AB ("SAPA"). It was for approximately US$30 million, and SAPA did
not assume responsibility for the pension plans' wind-up deficiencies. According to the Monitor's estimate, the liquidation
value of Indalex's assets was US$44.7 million. Indalex brought an application for an order approving a bidding procedure for
a competitive auction and deeming SAPA's bid to be a qualifying bid. The Executive Plan's members opposed the application,
expressing concern that the pension liabilities would not be assumed. Morawetz J. nevertheless issued the order on July 2, 2009;
in it, he approved the bidding procedure for sale, noting that the Executive Plan's members could raise their objections at the
time of approval of the final bid.


14      The bidding procedure did not trigger any competing bids. On July 20, 2009, Indalex and Indalex U.S. brought motions
before their respective courts to approve the sale of substantially all their assets under the terms of SAPA's bid. Indalex also
moved for approval of an interim distribution of the sale proceeds to the DIP lenders. The Plan Members opposed Indalex's
motion. First, they argued that it was estimated that a forced liquidation would produce greater proceeds than SAPA's bid.
Second, they contended that their claims had priority over that of the DIP lenders because the unfunded pension liabilities were
subject to a statutory deemed trust under the PBA. They also contended that Indalex had breached its fiduciary obligations by
failing to meet its obligations as a plan administrator throughout the insolvency proceedings.


15      The court dismissed the Plan Members' first objection, holding that there was no evidence supporting the argument that
a forced liquidation would be more beneficial to suppliers, customers and the 950 employees. It approved the sale on July 20,
2009. The order in which it did so directed the Monitor to make a distribution to the DIP lenders. With respect to the second
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objection, however, Campbell J. ordered the Monitor to hold a reserve in an amount to be determined by the Monitor, leaving
the Plan Members' arguments based on their right to the proceeds of the sale open for determination at a later date.


16      The sale to SAPA closed on July 31, 2009. The Monitor collected $30.9 million in proceeds. It distributed US$17 million
to the DIP lenders, paid certain fees, withheld a portion to cover various costs and retained $6.75 million in reserve pending
determination of the Plan Members' rights. At the closing, Indalex owed US$27 million to the DIP lenders. The payment of US
$17 million left a US$10 million shortfall in the amount owed to these lenders. The DIP lenders called on Indalex U.S. to cover
this shortfall under the guarantee contained in the DIP lending agreement. Indalex U.S. paid the amount of the shortfall. Since
Indalex U.S. was, as a term of the guarantee, subrogated to the DIP lenders' priority, it became the highest ranking creditor of
Indalex, with a claim for US$10 million.


17      Following the sale of Indalex's assets, its directors resigned. Indalex U.S., a part of Indalex Group, took over the
management of Indalex, whose assets were limited to the sale proceeds held by the Monitor. A Unanimous Shareholder
Declaration was executed on August 12, 2009; in it, Mr. Keith Cooper was appointed to manage Indalex's affairs. Mr. Cooper
was an employee of FTI Consulting Inc.


18      In accordance with the right reserved by the court on July 20, 2009, the Plan Members brought motions on August
28, 2009 for a declaration that a deemed trust equal in amount to the unfunded pension liability was enforceable against the
proceeds of the sale. They contended that they had priority over the secured creditors pursuant to s. 57(4) of the PBA and s.
30(7) of the PPSA. Indalex, in turn, brought a motion for an assignment in bankruptcy to secure the priority regime it argued
for in opposing the Plan Members' motions.


19      On October 14, 2009, while judgment was pending, Indalex U.S. converted the Chapter 11 restructuring proceeding in the
U.S. into a Chapter 7 liquidation proceeding. On November 5, 2009, the Superintendent of Financial Services ("Superintendent")
appointed the actuarial firm of Morneau Sobeco Limited Partnership ("Morneau") to replace Indalex as administrator of the
plans.


20      On February 18, 2010, Campbell J. dismissed the Plan Members' motions, concluding that the deemed trust did not
apply to the wind-up deficiencies, because the associated payments were not "due" or "accruing due" as of the date of the wind
up. He found that the Executive Plan did not have a wind-up deficiency, since it had not yet been wound up. He thus found
it unnecessary to rule on Indalex's motion for an assignment in bankruptcy (2010 ONSC 1114, 79 C.C.P.B. 301 (Ont. S.C.J.
[Commercial List])). The Plan Members appealed the dismissal of their motions.


21      The Ontario Court of Appeal allowed the Plan Members' appeals. It found that the deemed trust created by s. 57(4) of the
PBA applies to all amounts due with respect to plan wind-up deficiencies. Although the court noted that it was likely that no
deemed trust existed for the Executive Plan on the plain meaning of the provision, it declined to address this question, because
it found that the Executive Plan's members had a claim arising from Indalex's breach of its fiduciary obligations in failing to
adequately protect the Plan Members' interests (2011 ONCA 265, 104 O.R. (3d) 641 (Ont. C.A.)).


22      The Court of Appeal concluded that a constructive trust was an appropriate remedy for Indalex's breach of its fiduciary
obligations. The court was of the view that this remedy did not harm the DIP lenders, but affected only Indalex U.S. It imposed
a constructive trust over the reserved fund in favour of the Plan Members. Turning to the question of distribution, it also found
that the deemed trust had priority over the DIP charge because the issue of federal paramountcy had not been raised when the
Amended Initial Order was issued, and that Indalex had stated that it intended to comply with any deemed trust requirements.
The Court of Appeal found that there was nothing in the record to suggest that not applying the paramountcy doctrine would
frustrate Indalex's ability to restructure.


23      The Court of Appeal ordered the Monitor to make a distribution from the reserve fund in order to pay the amount of
each plan's deficiency. It also issued a costs endorsement that approved payment of the costs of the Executive Plan's members
from that plan's fund, but declined to order the payment of costs to the USW from the fund of the Salaried Plan (2011 ONCA
578, 81 C.B.R. (5th) 165 (Ont. C.A.)).



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2021399422&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2025084558&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026134293&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026134293&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

Andrea!!!

Highlight







Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733


2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 35


24      The Monitor, together with Sun Indalex, a secured creditor of Indalex U.S., and George L. Miller, Indalex U.S.'s trustee
in bankruptcy, appeals the Court of Appeal's order. Both the Superintendent and Morneau support the Plan Members' position
as respondents. A number of stakeholders are also participating in the appeals to this Court. In addition, USW appeals the costs
endorsement. As I agree with my colleague Cromwell J. on the appeal from the costs endorsement, I will not deal with it in
these reasons.


II. Issues


25      The appeals raise four issues:


1. Does the deemed trust provided for in s. 57(4) of the PBA apply to wind-up deficiencies?


2. If so, does the deemed trust supersede the DIP charge?


3. Did Indalex have any fiduciary obligations to the Plan Members when making decisions in the context of the insolvency
proceedings?


4. Did the Court of Appeal properly exercise its discretion in imposing a constructive trust to remedy the breaches of
fiduciary duties?


III. Analysis


A. Does the Deemed Trust Provided for in Section 57(4) of the PBA Apply to Windup Deficiencies?


26      The first issue is whether the statutory deemed trust provided for in s. 57(4) of the PBA extends to wind-up deficiencies.
This question is one of statutory interpretation, which requires examination of both the wording and context of the relevant
provisions of the PBA. Section 57(4) of the PBA affords protection to members of a pension plan with respect to their employer's
contributions upon wind up of the plan. The provision reads:


57. . . .


(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions to the pension
fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to employer
contributions accrued to the date of the wind up but not yet due under the plan or regulations.


27      The most obvious interpretation is that where a plan is wound up, this provision protects all contributions that have accrued
but are not yet due. The words used appear to include the contribution the employer is to make where a plan being wound
up is in a deficit position. This quite straightforward interpretation, which is consistent with both the historical broadening of
the protection and the remedial purpose of the provision, is being challenged on the basis of a narrow definition of the word
"accrued". I do not find that this argument justifies limiting the protection afforded to plan members by the Ontario legislature.


28      The PBA sets out the rules for the operation of funded contributory defined benefit pension plans in Ontario. In an ongoing
plan, an employer must pay into a fund all contributions it withholds from its employees' salaries. In addition, while the plan is
ongoing, the employer must make two kinds of payments. One relates to current service contributions — the employer's own
regular contributions to the pension fund as required by the plan. The other ensures that the fund is sufficient to meet the plan's
liabilities. The employees' interest in having the contributions made while the plan is ongoing is protected by a deemed trust
provided for in s. 57(3) of the PBA.


29      The PBA also establishes a comprehensive scheme for winding up a pension plan. Section 75(1)(a) imposes on the
employer the obligation to "pay" an amount equal to the total of all "payments" that are due or that have accrued and have not
been paid into the fund. In addition, s. 75(1)(b) sets out a formula for calculating the amount that must be paid to ensure that
the fund is sufficient to cover all liabilities upon wind up. Within six months after the effective date of the wind up, the plan
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administrator must file a wind-up report that lists the plan's assets and liabilities as of the date of the wind up. If the wind-
up report shows an actuarial deficit, the employer must make wind-up deficiency payments. Consequently, s. 75(1)(a) and (b)
jointly determine the amount of the contributions owed when a plan is wound up.


30      It is common ground that the contributions provided for in s. 75(1)(a) are covered by the wind-up deemed trust. The
only question is whether it also applies to the deficiency payments required by s. 75(1)(b). I would answer this question in the
affirmative in view of the provision's wording, context and purpose.


31      It is readily apparent that the wind-up deemed trust provision (s. 57(4) PBA) does not place an express limit on the
"employer contributions accrued to the date of the wind up but not yet due", and I find no reason to exclude contributions paid
under s. 75(1)(b). Section 75(1)(a) explicitly refers to "an amount equal to the total of all payments" that have accrued, even
those that were not yet due as of the date of the wind up, whereas s. 75(1)(b) contemplates an "amount" that is calculated on
the basis of the value of assets and of liabilities that have accrued when the plan is wound up. Section 75(1) reads as follows:


75. (1) Where a pension plan is wound up, the employer shall pay into the pension fund,


(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and


(b) an amount equal to the amount by which,


(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Superintendent declares that the Guarantee Fund applies to the pension plan,


(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and


(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,


exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.


32      Since both the amount with respect to payments (s. 75(1)(a)) and the one ascertained by subtracting the assets from the
liabilities accrued as of the date of the wind up (s. 75(1)(b)) are to be paid upon wind up as employer contributions, they are
both included in the ordinary meaning of the words of s. 57(4) of the PBA: "amount of money equal to employer contributions
accrued to the date of the wind up but not yet due under the plan or regulations". As I mentioned above, this reasoning is
challenged in respect of s. 75(1)(b), not of s. 75(1)(a).


33      The appellant Sun Indalex argues that since the deficiency is not finally quantified until well after the effective date of
the wind up, the liability of the employer cannot be said to have accrued. The Monitor adds that the payments the employer
must make to satisfy its wind-up obligations may change over the five-year period within which s. 31 of the PBA Regulations,
R.R.O. 1990, Reg. 909, requires that they be made. These parties illustrate their argument by referring to what occurred to the
Salaried Plan's fund in the case at bar. In 2007-8, Indalex paid down the vast majority of the $1.6 million wind-up deficiency
associated with the Salaried Plan as estimated in 2006. By the end of 2008, however, this deficiency had risen back up to $1.8
million as a result of a decline in the fund's asset value. According to this argument, the amount could not have accrued as of
the date of the wind up, because it could not be calculated with certainty.


34      Unlike my colleague Cromwell J., I find this argument unconvincing. I instead agree with the Court of Appeal on this
point. The wind-up deemed trust concerns "employer contributions accrued to the date of the wind up but not yet due under the
plan or regulations". Since the employees cease to accumulate entitlements when the plan is wound up, the entitlements that
are used to calculate the contributions have all been accumulated before the wind-up date. Thus the liabilities of the employer
are complete — have accrued — before the wind up. The distinction between my approach and the one Cromwell J. takes is
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that he requires that it be possible to perform the calculation before the date of the wind up, whereas I am of the view that the
time when the calculation is actually made is not relevant as long as the liabilities are assessed as of the date of the wind up.
The date at which the liabilities are reported or the employer's option to spread its contributions as allowed by the regulations
does not change the legal nature of the contributions.


35      In Ontario Hydro-Electric Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.), Duff J. considered the meaning
of the word "accrued" in interpreting the scope of a covenant. He found that


the word "accrued" according to well recognized usage has, as applied to rights or liabilities the meaning simply of
completely constituted — and it may have this meaning although it appears from the context that the right completely
constituted or the liability completely constituted is one which is only exercisable or enforceable in futuro — a debt for
example which is debitum in praesenti solvendum in futuro.


[Emphasis added; pp. 312-13.]


36      Thus, a contribution has "accrued" when the liabilities are completely constituted, even if the payment itself will not
fall due until a later date. If this principle is applied to the facts of this case, the liabilities related to contributions to the fund
allocated for payment of the pension benefits contemplated in s. 75(1)(b) are completely constituted at the time of the wind up,
because no pension entitlements arise after that date. In other words, no new liabilities accrue at the time of or after the wind
up. Even the portion of the contributions that is related to the elections plan members may make upon wind up has "accrued to
the date of the wind up", because it is based on rights employees earned before the wind-up date.


37      The fact that the precise amount of the contribution is not determined as of the time of the wind up does not make
it a contingent contribution that cannot have accrued for accounting purposes (Canadian Pacific Ltd. v. Ontario (Minister of
Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.), at p. 621). The use of the word "accrued" does not limit liabilities to amounts
that can be determined with precision. As a result, the words "contributions accrued" can encompass the contributions mandated
by s. 75(1)(b) of the PBA.


38      The legislative history supports my conclusion that wind-up deficiency contributions are protected by the deemed trust
provision. The Ontario legislature has consistently expanded the protection afforded in respect of pension plan contributions.
I cannot therefore accept an interpretation that would represent a drawback from the protection extended to employees. I will
not reproduce the relevant provisions, since my colleague Cromwell J. quotes them.


39      The original statute provided solely for the employer's obligation to pay all amounts required to be paid to meet the test for
solvency (The Pension Benefits Act, 1965, S.O. 1965, c. 96, s. 22(2)), but the legislature subsequently afforded employees the
protection of a deemed trust on the employer's assets in an amount equal to the sums withheld from employees as contributions
and sums due from the employer as service contributions (s. 23a, added by The Pension Benefits Amendment Act, 1973, S.O.
1973, c. 113, s. 6). In a later version, it protected not only contributions that were due, but also those that had accrued, with the
amounts being calculated as if the plan had been wound up (The Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80).


40      Whereas all employer contributions were originally covered by a single provision, the legislature crafted a separate
provision in 1980 that specifically imposed on the employer the obligation to fund the wind-up deficiency. At the time, it was
clear from the words used in the provision that the amount related to the wind-up deficiency was excluded from the deemed trust
protection (The Pension Benefits Amendment Act, 1980). In 1983, the legislature made a distinction between the deemed trust
for ongoing employer contributions and the one for certain payments to be made upon wind up (ss. 23(4)(a) and 23(4)(b), added
by Pension Benefits Amendment Act, 1983, S.O. 1983, c. 2, s. 3). In that version, the wind-up deficiency payments were still
excluded from the deemed trust. However, the legislature once again made changes to the protection in 1987. The 1987 version
is, in substance, the one that applies in the case at bar. In the Pension Benefits Act, 1987, S.O. 1987, c. 35, a specific wind-
up deemed trust was maintained, but the wind up deficiency payments were no longer excluded from it, because the limitation
that had been imposed until then with respect to payments that were due or had accrued while the plan was ongoing had been
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eliminated. My comments to the effect that the previous versions excluded the wind-up deficiency payments do not therefore
apply to the 1987 statute, since it was materially different.


41      Whereas it is clear from the 1983 amendments that the deemed trust provided for in s. 23(4)(b) was intended to include
only current service costs and special payments, this is less clear from the subsequent versions of the PBA. To give meaning to
the 1987 amendment, I have to conclude that the words refer to a deemed trust in respect of all "employer contributions accrued
to the date of the wind up but not yet due under the plan or regulations".


42      The employer's liability upon wind up is now set out in a single section which elegantly parallels the wind-up deemed trust
provision. It can be seen from the legislative history that the protection has expanded from (1) only the service contributions
that were due, to (2) amounts payable calculated as if the plan had been wound up, to (3) amounts that were due and had accrued
upon wind up but excluding the wind-up deficiency payments, to (4) all amounts due and accrued upon wind up.


43      Therefore, in my view, the legislative history leads to the conclusion that adopting a narrow interpretation that would
dissociate the employer's payment provided for in s. 75(1)(b) of the PBA from the one provided for in s. 75(1)(a) would be
contrary to the Ontario legislature's trend toward broadening the protection. Since the provision respecting wind-up payments
sets out the amounts that are owed upon wind up, I see no historical, legal or logical reason to conclude that the wind-up deemed
trust provision does not encompass all of them.


44      Thus, I am of the view that the words and context of s. 57(4) lend themselves easily to an interpretation that includes the
wind-up deficiency payments, and I find additional support for this in the purpose of the provision. The deemed trust provision is
a remedial one. Its purpose is to protect the interests of plan members. This purpose militates against adopting the limited scope
proposed by Indalex and some of the interveners. In the case of competing priorities between creditors, the remedial purpose
favours an approach that includes all wind-up payments in the value of the deemed trust in order to achieve a broad protection.


45      In sum, the relevant provisions, the legislative history and the purpose are all consistent with inclusion of the wind-
up deficiency in the protection afforded to members with respect to employer contributions upon the wind up of their pension
plan. I therefore find that the Court of Appeal correctly held with respect to the Salaried Plan, which had been wound up as of
December 31, 2006, that Indalex was deemed to hold in trust the amount necessary to satisfy the wind-up deficiency.


46      The situation is different with respect to the Executive Plan. Unlike s. 57(3), which provides that the deemed trust
protecting employer contributions exists while a plan is ongoing, s. 57(4) provides that the wind-up deemed trust comes into
existence only when the plan is wound up. This is a choice made by the Ontario legislature. I would not interfere with it. Thus,
the deemed trust entitlement arises only once the condition precedent of the plan being wound up has been fulfilled. This is true
even if it is certain that the plan will be wound up in the future. At the time of the sale, the Executive Plan was in the process
of being, but had not yet been, wound up. Consequently, the deemed trust provision does not apply to the employer's wind-
up deficiency payments in respect of that plan.


47      The Court of Appeal declined to decide whether a deemed trust arose in relation to the Executive Plan, stating that it
was unnecessary to decide this issue. However, the court expressed concern that a reasoning that deprived the Executive Plan's
members of the benefit of a deemed trust would mean that a company under CCAA protection could avoid the priority of the
PBA deemed trust simply by not winding up an underfunded pension plan. The fear was that Indalex could have relied on its
own inaction to avoid the consequences that flow from a wind up. I am not convinced that the Court of Appeal's concern has
any impact on the question whether a deemed trust exists, and I doubt that an employer could avoid the consequences of such
a security interest simply by refusing to wind up a pension plan. The Superintendent may take a number of steps, including
ordering the wind up of a pension plan under s. 69(1) of the PBA in a variety of circumstances (see s. 69(1)(d), PBA). The
Superintendent did not choose to order that the plan be wound up in this case.


B. Does the Deemed Trust Supersede the DIP Charge?


48      The finding that the interests of the Salaried Plan's members in all the employer's wind-up contributions to the Salaried
Plan are protected by a deemed trust does not mean that part of the money reserved by the Monitor from the sale proceeds must
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be remitted to the Salaried Plan's fund. This will be the case only if the provincial priorities provided for in s. 30(7) of the PPSA
ensure that the claim of the Salaried Plan's members has priority over the DIP charge. Section 30(7) reads as follows:


(7) A security interest in an account or inventory and its proceeds is subordinate to the interest of a person who is the
beneficiary of a deemed trust arising under the Employment Standards Act or under the Pension Benefits Act.


The effect of s. 30(7) is to enable the Salaried Plan's members to recover from the reserve fund, insofar as it relates to an account
or inventory and its proceeds in Ontario, ahead of all other secured creditors.


49      The Appellants argue that any provincial deemed trust is subordinate to the DIP charge authorized by the CCAA order.
They put forward two central arguments to support their contention. First, they submit that the PBA deemed trust does not
apply in CCAA proceedings because the relevant priorities are those of the federal insolvency scheme, which do not include
provincial deemed trusts. Second, they argue that by virtue of the doctrine of federal paramountcy the DIP charge supersedes
the PBA deemed trust.


50      The Appellants' first argument would expand the holding of Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3 S.C.R.
379 (S.C.C.), so as to apply federal bankruptcy priorities to CCAA proceedings, with the effect that claims would be treated
similarly under the CCAA and the BIA. In Century Services, the Court noted that there are points at which the two schemes
converge:


Another point of convergence of the CCAA and the BIA relates to priorities. Because the CCAA is silent about what happens
if reorganization fails, the BIA scheme of liquidation and distribution necessarily supplies the backdrop for what will
happen if a CCAA reorganization is ultimately unsuccessful. [para. 23]


51      In order to avoid a race to liquidation under the BIA, courts will favour an interpretation of the CCAA that affords creditors
analogous entitlements. Yet this does not mean that courts may read bankruptcy priorities into the CCAA at will. Provincial
legislation defines the priorities to which creditors are entitled until that legislation is ousted by Parliament. Parliament did not
expressly apply all bankruptcy priorities either to CCAA proceedings or to proposals under the BIA. Although the creditors of
a corporation that is attempting to reorganize may bargain in the shadow of their bankruptcy entitlements, those entitlements
remain only shadows until bankruptcy occurs. At the outset of the insolvency proceedings, Indalex opted for a process governed
by the CCAA, leaving no doubt that although it wanted to protect its employees' jobs, it would not survive as their employer.
This was not a case in which a failed arrangement forced a company into liquidation under the BIA. Indalex achieved the goal
it was pursuing. It chose to sell its assets under the CCAA, not the BIA.


52      The provincial deemed trust under the PBA continues to apply in CCAA proceedings, subject to the doctrine of federal
paramountcy (Crystalline Investments Ltd. v. Domgroup Ltd., 2004 SCC 3, [2004] 1 S.C.R. 60 (S.C.C.), at para. 43). The Court
of Appeal therefore did not err in finding that at the end of a CCAA liquidation proceeding, priorities may be determined by
the PPSA's scheme rather than the federal scheme set out in the BIA.


53      The Appellants' second argument is that an order granting priority to the plan's members on the basis of the deemed trust
provided for by the Ontario legislature would be unconstitutional in that it would conflict with the order granting priority to
the DIP lenders that was made under the CCAA. They argue that the doctrine of paramountcy resolves this conflict, as it would
render the provincial law inoperative to the extent that it is incompatible with the federal law.


54      There is a preliminary question that must be addressed before determining whether the doctrine of paramountcy applies in
this context. This question arises because the Court of Appeal found that although the CCAA court had the power to authorize a
DIP charge that would supersede the deemed trust, the order in this case did not have such an effect because paramountcy had
not been invoked. As a result, the priority of the deemed trust over secured creditors by virtue of s. 30(7) of the PPSA remained
in effect, and the Plan Members' claim ranked in priority to the claim of the DIP lenders established in the CCAA order.


55      With respect, I cannot accept this approach to the doctrine of federal paramountcy. This doctrine resolves conflicts in the
application of overlapping valid provincial and federal legislation (Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2
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S.C.R. 3 (S.C.C.), at paras. 32 and 69). Paramountcy is a question of law. As a result, subject to the application of the rules on
the admissibility of new evidence, it can be raised even if it was not invoked in an initial proceeding.


56      A party relying on paramountcy must "demonstrate that the federal and provincial laws are in fact incompatible by
establishing either that it is impossible to comply with both laws or that to apply the provincial law would frustrate the purpose
of the federal law" (Canadian Western Bank, at para. 75). This Court has in fact applied the doctrine of paramountcy in the
area of bankruptcy and insolvency to come to the conclusion that a provincial legislature cannot, through measures such as a
deemed trust, affect priorities granted under federal legislation (Husky Oil).


57      None of the parties question the validity of either the federal provision that enables a CCAA court to make an order
authorizing a DIP charge or the provincial provision that establishes the priority of the deemed trust. However, in considering
whether the CCAA court has, in exercising its discretion to assess a claim, validly affected a provincial priority, the reviewing
court should remind itself of the rule of interpretation stated in Canada (Attorney General) v. Law Society (British Columbia),
[1982] 2 S.C.R. 307 (S.C.C.) (at p. 356), and reproduced in Canadian Western Bank (at para. 75):


When a federal statute can be properly interpreted so as not to interfere with a provincial statute, such an interpretation is
to be applied in preference to another applicable construction which would bring about a conflict between the two statutes.


58      In the instant case, the CCAA judge, in authorizing the DIP charge, did not consider the fact that the Salaried Plan's members
had a claim that was protected by a deemed trust, nor did he explicitly note that ordinary creditors, such as the Executive Plan's
members, had not received notice of the DIP loan motion. However, he did consider factors that were relevant to the remedial
objective of the CCAA and found that Indalex had in fact demonstrated that the CCAA's purpose would be frustrated without
the DIP charge. It will be helpful to quote the reasons he gave on April 17, 2009 in authorizing the DIP charge ( (2009), 52
C.B.R. (5th) 61 (Ont. S.C.J. [Commercial List])):


(a) the Applicants are in need of the additional financing in order to support operations during the period of a going
concern restructuring;


(b) there is a benefit to the breathing space that would be afforded by the DIP Financing that will permit the Applicants
to identify a going concern solution;


(c) there is no other alternative available to the Applicants for a going concern solution;


(d) a stand-alone solution is impractical given the integrated nature of the business of Indalex Canada and Indalex U.S.;


(e) given the collateral base of Indalex U.S., the Monitor is satisfied that it is unlikely that the Post-Filing Guarantee
with respect to the U.S. Additional Advances will ever be called and the Monitor is also satisfied that the benefits to
stakeholders far outweighs the risk associated with this aspect of the Post-Filing Guarantee;


(f) the benefit to stakeholders and creditors of the DIP Financing outweighs any potential prejudice to unsecured
creditors that may arise as a result of the granting of super-priority secured financing against the assets of the
Applicants;


(g) the Pre-Filing Security has been reviewed by counsel to the Monitor and it appears that the unsecured creditors of
the Canadian debtors will be in no worse position as a result of the Post-Filing Guarantee than they were otherwise,
prior to the CCAA filing, as a result of the limitation of the Canadian guarantee set forth in the draft Amended and
Restated Initial Order ...; and


(h) the balancing of the prejudice weighs in favour of the approval of the DIP Financing. [para. 9]


59      Given that there was no alternative for a going-concern solution, it is difficult to accept the Court of Appeal's sweeping
intimation that the DIP lenders would have accepted that their claim ranked below claims resulting from the deemed trust. There
is no evidence in the record that gives credence to this suggestion. Not only is it contradicted by the CCAA judge's findings
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of fact, but case after case has shown that "the priming of the DIP facility is a key aspect of the debtor's ability to attempt a
workout" (J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p. 97). The harsh reality is that lending is
governed by the commercial imperatives of the lenders, not by the interests of the plan members or the policy considerations that
lead provincial governments to legislate in favour of pension fund beneficiaries. The reasons given by Morawetz J. in response
to the first attempt of the Executive Plan's members to reserve their rights on June 12, 2009 are instructive. He indicated that
any uncertainty as to whether the lenders would withhold advances or whether they would have priority if advances were made
did "not represent a positive development". He found that, in the absence of any alternative, the relief sought was "necessary
and appropriate" (2009 CanLII 37906 [2009 CarswellOnt 4263 (Ont. S.C.J.)], at paras. 7 and 8).


60      In this case, compliance with the provincial law necessarily entails defiance of the order made under federal law. On
the one hand, s. 30(7) of the PPSA required a part of the proceeds from the sale related to assets described in the provincial
statute to be paid to the plan's administrator before other secured creditors were paid. On the other hand, the Amended Initial
Order provided that the DIP charge ranked in priority to "all other security interests, trusts, liens, charges and encumbrances,
statutory or otherwise" (para. 45). Granting priority to the DIP lenders subordinates the claims of other stakeholders, including
the Plan Members. This court-ordered priority based on the CCAA has the same effect as a statutory priority. The federal and
provincial laws are inconsistent, as they give rise to different, and conflicting, orders of priority. As a result of the application
of the doctrine of federal paramountcy, the DIP charge supersedes the deemed trust.


C. Did Indalex Have Fiduciary Obligations to the Plan Members?


61      The fact that the DIP financing charge supersedes the deemed trust or that the interests of the Executive Plan's members
are not protected by the deemed trust does not mean that Plan Members have no right to receive money out of the reserve fund.
What remains to be considered is whether an equitable remedy, which could override all priorities, can and should be granted
for a breach by Indalex of a fiduciary duty.


62      The first stage of a fiduciary duty analysis is to determine whether and when fiduciary obligations arise. The Court has
recognized that there are circumstances in which a pension plan administrator has fiduciary obligations to plan members both
at common law and under statute (Burke v. Hudson's Bay Co., 2010 SCC 34, [2010] 2 S.C.R. 273 (S.C.C.), at para. 41). It is
clear that the indicia of a fiduciary relationship attach in this case between the Plan Members and Indalex as plan administrator.
Sun Indalex and the Monitor do not dispute this proposition.


63      However, Sun Indalex and the Monitor argue that the employer has a fiduciary duty only when it acts as plan administrator
— when it is wearing its administrator's "hat". They contend that, outside the plan administration context, when directors make
decisions in the best interests of the corporation, the employer is wearing solely its "corporate hat". On this view, decisions
made by the employer in its corporate capacity are not burdened by the corporation's fiduciary obligations to its pension plan
members and, consequently, cannot be found to conflict with plan members' interests. This is not the correct approach to take
in determining the scope of the fiduciary obligations of an employer acting as plan administrator.


64      Only persons or entities authorized by the PBA can act as plan administrators (ss. 1(1) and 8(1)(a)). The employer is
one of them. A corporate employer that chooses to act as plan administrator accepts the fiduciary obligations attached to that
function. Since the directors of a corporation also have a fiduciary duty to the corporation, the fact that the corporate employer
can act as administrator of a pension plan means that s. 8(1)(a) of the PBA is based on the assumption that not all decisions taken
by directors in managing a corporation will result in conflict with the corporation's duties to the plan's members. However,
the corporate employer must be prepared to resolve conflicts where they arise. Reorganization proceedings place considerable
burdens on any debtor, but these burdens do not release an employer that acts as plan administrator from its fiduciary obligations.


65      Section 22(4) of the PBA explicitly provides that a plan administrator must not permit its own interest to conflict with
its duties in respect of the pension fund. Thus, where an employer's own interests do not converge with those of the plan's
members, it must ask itself whether there is a potential conflict and, if so, what can be done to resolve the conflict. Where
interests do conflict, I do not find the two hats metaphor helpful. The solution is not to determine whether a given decision
can be classified as being related to either the management of the corporation or the administration of the pension plan. The
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employer may well take a sound management decision, and yet do something that harms the interests of the plan's members.
An employer acting as a plan administrator is not permitted to disregard its fiduciary obligations to plan members and favour
the competing interests of the corporation on the basis that it is wearing a "corporate hat". What is important is to consider the
consequences of the decision, not its nature.


66      When the interests the employer seeks to advance on behalf of the corporation conflict with interests the employer has a
duty to preserve as plan administrator, a solution must be found to ensure that the plan members' interests are taken care of. This
may mean that the corporation puts the members on notice, or that it finds a replacement administrator, appoints representative
counsel or finds some other means to resolve the conflict. The solution has to fit the problem, and the same solution may not
be appropriate in every case.


67      In the instant case, Indalex's fiduciary obligations as plan administrator did in fact conflict with management decisions that
needed to be taken in the best interests of the corporation. Indalex had a number of responsibilities as plan administrator. For
example, s. 56(1) of the PBA required it to ensure that contributions were paid when due. Section 56(2) required that it notify
the Superintendent if contributions were not paid when due. It was also up to Indalex under s. 59 to commence proceedings
to obtain payment of contributions that were due but not paid. Indalex, as an employer, paid all the contributions that were
due. However, its insolvency put contributions that had accrued to the date of the wind up at risk. In an insolvency context, the
administrator's claim for contributions that have accrued is a provable claim.


68      In the context of this case, the fact that Indalex, as plan administrator, might have to claim accrued contributions from
itself means that it would have to simultaneously adopt conflicting positions on whether contributions had accrued as of the
date of liquidation and whether a deemed trust had arisen in respect of wind-up deficiencies. This is indicative of a clear conflict
between Indalex's interests and those of the Plan Members. As soon as it saw, or ought to have seen, a potential for conflict,
Indalex should have taken steps to ensure that the interests of the Plan Members were protected. It did not do so. On the contrary,
it contested the position the Plan Members advanced. At the very least, Indalex breached its duty to avoid conflicts of interest
(s. 22(4), PBA).


69      Since the Plan Members seek an equitable remedy, it is important to identify the point at which Indalex should have
moved to ensure that their interests were safeguarded. Before doing so, I would stress that factual contexts are needed to analyse
conflicts between interests, and that it is neither necessary nor useful to attempt to map out all the situations in which conflicts
may arise.


70      As I mentioned above, insolvency puts the employer's contributions at risk. This does not mean that the decision to
commence insolvency proceedings entails on its own a breach of a fiduciary obligation. The commencement of insolvency
proceedings in this case on April 3, 2009 in an emergency situation was explained by Timothy R. J. Stubbs, the then-president
of Indalex. The company was in default to its lender, it faced legal proceedings for unpaid bills, it had received a termination
notice effective April 6 from its insurers, and suppliers had stopped supplying on credit. These circumstances called for urgent
action by Indalex lest a creditor start bankruptcy proceedings and in so doing jeopardize ongoing operations and jobs. Several
facts lead me to conclude that the stay sought in this case did not, in and of itself, put Indalex in a conflict of interest.


71      First, a stay operates only to freeze the parties' rights. In most cases, stays are obtained ex parte. One of the reasons for
refraining from giving notice of the initial stay motion is to avert a situation in which creditors race to court to secure benefits
that they would not enjoy in insolvency. Subjecting as many creditors as possible to a single process is seen as a way to treat all
of them more equitably. In this context, plan members are placed on the same footing as the other creditors and have no special
entitlement to notice. Second, one of the conclusions of the order Indalex sought was that it was to be served on all creditors,
with a few exceptions, within 10 days. The notice allowed any interested party to apply to vary the order. Third, Indalex was
permitted to pay all pension benefits. Although the order excluded special solvency payments, no ruling was made at that point
on the merits of the creditors' competing claims, and a stay gave the Plan Members the possibility of presenting their arguments
on the deemed trust rather than losing it altogether as a result of a bankruptcy proceeding, which was the alternative.
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72      Whereas the stay itself did not put Indalex in a conflict of interest, the proceedings that followed had adverse consequences.
On April 8, 2009, Indalex brought a motion to amend and restate the initial order in order to apply for DIP financing. This
motion had been foreseen. Mr. Stubbs had mentioned in the affidavit he signed in support of the initial order that the lenders
had agreed to extend their financing, but that Indalex would be in need of authorization in order to secure financing to continue
its operations. However, the initial order had not yet been served on the Plan Members as of April 8. Short notice of the motion
was given to the USW rather than to all the individual Plan Members, but the USW did not appear. The Plan Members were
quite simply not represented on the motion to amend the initial stay order requesting authorization to grant the DIP charge.


73      In seeking to have a court approve a form of financing by which one creditor was granted priority over all other creditors,
Indalex was asking the CCAA court to override the Plan Members' priority. This was a case in which Indalex's directors permitted
the corporation's best interests to be put ahead of those of the Plan Members. The directors may have fulfilled their fiduciary
duty to Indalex, but they placed Indalex in the position of failing to fulfil its obligations as plan administrator. The corporation's
interest was to seek the best possible avenue to survive in an insolvency context. The pursuit of this interest was not compatible
with the plan administrator's duty to the Plan Members to ensure that all contributions were paid into the funds. In the context
of this case, the plan administrator's duty to the Plan Members meant, in particular, that it should at least have given them the
opportunity to present their arguments. This duty meant, at the very least, that they were entitled to reasonable notice of the
DIP financing motion. The terms of that motion, presented without appropriate notice, conflicted with the interests of the Plan
Members. Because Indalex supported the motion asking that a priority be granted to its lender, it could not at the same time
argue for a priority based on the deemed trust.


74      The Court of Appeal found a number of other breaches. I agree with Cromwell J. that none of the subsequent proceedings
had a negative impact on the Plan Members' rights. The events that occurred, in particular the second DIP financing motion and
the sale process, were predictable and, in a way, typical of reorganizations. Notice was given in all cases. The Plan Members
were represented by able counsel. More importantly, the court ordered that funds be reserved and that a full hearing be held
to argue the issues.


75      The Monitor and George Miller, Indalex U.S.'s trustee in bankruptcy, argue that the Plan Members should have appealed
the Amended Initial Order authorizing the DIP charge, and were precluded from subsequently arguing that their claim ranked
in priority to that of the DIP lenders. They take the position that the collateral attack doctrine bars the Plan Members from
challenging the DIP financing order. This argument is not convincing. The Plan Members did not receive notice of the motion to
approve the DIP financing. Counsel for the Executive Plan's members presented the argument of that plan's members at the first
opportunity and repeated it each time he had an occasion to do so. The only time he withdrew their opposition was at the hearing
of the motion for authorization to increase the DIP loan amount after being told that the only purpose of the motion was to
increase the amount of the authorized loan. The CCAA judge set a hearing date for the very purpose of presenting the arguments
that Indalex, as plan administrator, could have presented when it requested the amendment to the initial order. It cannot now
be argued, therefore, that the Plan Members are barred from defending their interests by the collateral attack doctrine.


D. Would an Equitable Remedy Be Appropriate in the Circumstances?


76      The definition of "secured creditor" in s. 2 of the CCAA includes a trust in respect of the debtor's property. The Amended
Initial Order (at para. 45) provided that the DIP lenders' claims ranked in priority to all trusts, "statutory or otherwise". Indalex
U.S. was subrogated to the DIP lenders' claim by operation of the guarantee in the DIP lending agreement.


77      Counsel for the Executive Plan's members argues that the doctrine of equitable subordination should apply to subordinate
Indalex U.S.'s subrogated claim to those of the Plan Members. This Court discussed the doctrine of equitable subordination in
Canada Deposit Insurance Corp. v. Canadian Commercial Bank, [1992] 3 S.C.R. 558 (S.C.C.), but did not endorse it, leaving
it for future determination (p. 609). I do not need to endorse it here either. Suffice to say that there is no evidence that the
lenders committed a wrong or that they engaged in inequitable conduct, and no party has contested the validity of Indalex U.S.'s
payment of the US$10 million shortfall.
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78      This leaves the constructive trust remedy ordered by the Court of Appeal. It is settled law that proprietary remedies are
generally awarded only with respect to property that is directly related to a wrong or that can be traced to such property. I agree
with my colleague Cromwell J. that this condition is not met in the case at bar. I adopt his reasoning on this issue.


79      Moreover, I am of the view that it was unreasonable for the Court of Appeal to reorder the priorities in this case. The
breach of fiduciary duty identified in this case is, in substance, the lack of notice. Since the Plan Members were allowed to fully
argue their case at a hearing specifically held to adjudicate their rights, the CCAA court was in a position to fully appreciate
the parties' positions.


80      It is difficult to see what gains the Plan Members would have secured had they received notice of the motion that resulted
in the Amended Initial Order. The CCAA judge made it clear, and his finding is supported by logic, that there was no alternative
to the DIP loan that would allow for the sale of the assets on a going-concern basis. The Plan Members presented no evidence to
the contrary. They rely on conjecture alone. The Plan Members invoke other cases in which notice was given to plan members
and in which the members were able to fully argue their positions. However, in none of those cases were plan members able to
secure any additional benefits. Furthermore, the Plan Members were allowed to fully argue their case. As a result, even though
Indalex breached its fiduciary duty to notify the Plan Members of the motion that resulted in the Amended Initial Order, their
claim remains subordinate to that of Indalex U.S.


IV. Conclusion


81      There are good reasons for giving special protection to members of pension plans in insolvency proceedings. Parliament
considered doing so before enacting the most recent amendments to the CCAA, but chose not to (An Act to amend the Bankruptcy
and Insolvency Act, the Companies' Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of
the Statutes of Canada, 2005, S.C. 2007, c. 36, in force September 18, 2009, SI/2009-68; see also Bill C-501, An Act to amend
the Bankruptcy and Insolvency Act and other Acts (pension protection), 3rd Sess., 40th Parl., March 24, 2010 (subsequently
amended by the Standing Committee on Industry, Science and Technology, March 1, 2011)). A report of the Standing Senate
Committee on Banking, Trade and Commerce gave the following reasons for this choice:


Although the Committee recognizes the vulnerability of current pensioners, we do not believe that changes to the BIA
regarding pension claims should be made at this time. Current pensioners can also access retirement benefits from the
Canada/Quebec Pension Plan, and the Old Age Security and Guaranteed Income Supplement programs, and may have
private savings and Registered Retirement Savings Plans that can provide income for them in retirement. The desire
expressed by some of our witnesses for greater protection for pensioners and for employees currently participating in an
occupational pension plan must be balanced against the interests of others. As we noted earlier, insolvency — at its essence
— is characterized by insufficient assets to satisfy everyone, and choices must be made.


The Committee believes that granting the pension protection sought by some of the witnesses would be sufficiently unfair
to other stakeholders that we cannot recommend the changes requested. For example, we feel that super priority status
could unnecessarily reduce the moneys available for distribution to creditors. In turn, credit availability and the cost of
credit could be negatively affected, and all those seeking credit in Canada would be disadvantaged. Debtors and Creditors
Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act
(2003), at p. 98; see also p. 88.)


82      In an insolvency process, a CCAA court must consider the employer's fiduciary obligations to plan members as their
plan administrator. It must grant a remedy where appropriate. However, courts should not use equity to do what they wish
Parliament had done through legislation.


83      In view of the fact that the Plan Members were successful on the deemed trust and fiduciary duty issues, I would not
order costs against them either in the Court of Appeal or in this Court.
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84      I would therefore allow the main appeals without costs in this Court, set aside the orders made by the Court of Appeal,
except with respect to orders contained in paras. 9 and 10 of the judgment of the Court of Appeal in the former executive
members' appeal and restore the orders of Campbell J. dated February 18, 2010. I would dismiss USW's costs appeal without
costs.


Cromwell J.:


I. Introduction


85      When a business becomes insolvent, many interests are at risk. Creditors may not be able to recover their debts, investors
may lose their investments and employees may lose their jobs. If the business is the sponsor of an employee pension plan, the
benefits promised by the plan are not immune from that risk. The circumstances leading to these appeals show how that risk
can materialize. Pension plans and creditors find themselves in a zero-sum game with not enough money to go around. At a
very general level, this case raises the issue of how the law balances the interests of pension plan beneficiaries with those of
other creditors.


86      Indalex Limited, the sponsor and administrator of employee pension plans, became insolvent and sought protection from its
creditors under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). Although all current contributions
were up to date, the company's pension plans did not have sufficient assets to fulfill the pension promises made to their members.
In a series of court-sanctioned steps, which were judged to be in the best interests of all stakeholders, the company borrowed a
great deal of money to allow it to continue to operate. The parties injecting the operating money were given a super priority over
the claims by other creditors. When the business was sold, thereby preserving hundreds of jobs, there was a shortfall between
the sale proceeds and the debt. The pension plan beneficiaries thus found themselves in a dispute about the priority of their
claims. The appellant, Sun Indalex Finance LLC, claimed it had priority by virtue of the super priority granted in the CCAA
proceedings. The trustee in bankruptcy of the U.S. Debtors (George Miller) and the Monitor (FTI Consulting) joined in the
appeal. The plan beneficiaries claimed that they had priority by virtue of a statutory deemed trust under the Pension Benefits
Act, R.S.O. 1990, c. P.8 ("PBA"), and a constructive trust arising from the company's alleged breaches of fiduciary duty.


87      The Ontario Court of Appeal sided with the plan beneficiaries and Sun Indalex, the trustee in bankruptcy and the Monitor
all appeal. The specific legal points in issue are:


A. Did the Court of Appeal err in finding that the statutory deemed trust provided for in s. 57(4) of the PBA applied to
the salaried plan's wind-up deficiency?


B. Did the Court of Appeal err in finding that Indalex breached the fiduciary duties it owed to the pension plan beneficiaries
as the plans' administrator and in imposing a constructive trust as a remedy?


C. Did the Court of Appeal err in concluding that the super priority granted in the CCAA proceedings did not have priority
by virtue of the doctrine of federal paramountcy?


D. Did the Court of Appeal err in its cost endorsement respecting the United Steelworkers ("USW")?


88      My view is that the deemed trust does not apply to the disputed funds, and even if it did, the super priority would override
it. I conclude that the corporation failed in its duty to the plan beneficiaries as their administrator and that the beneficiaries
ought to have been afforded more procedural protections in the CCAA proceedings. However, I also conclude that the Court
of Appeal erred in using the equitable remedy of a constructive trust to defeat the super priority ordered by the CCAA judge.
I would therefore allow the main appeals.


II. Facts and Proceedings Below


A. Overview
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89      These appeals concern claims by pension fund members for amounts owed to them by the plans' sponsor and administrator
which became insolvent.


90      Indalex Limited is the parent company of three non-operating Canadian companies. I will refer to both Indalex Limited
individually and to the group of companies collectively as "Indalex", unless the context requires further clarity. Indalex Limited
is the wholly owned subsidiary of its U.S. parent, Indalex Holding Corp. which owned and conducted related operations in the
U.S. through its U.S. subsidiaries which I will refer to as the "U.S. debtors".


91      In late March and early April of 2009, Indalex and the U.S. debtors were insolvent and sought protection from their
creditors, the former under the Canadian CCAA, and the latter under the United States Bankruptcy Code, 11 U.S.C., Chapter
11. The dispute giving rise to these appeals concern the priority granted to lenders in the CCAA process for funds advanced to
Indalex and whether that priority overrides the claims of two of Indalex's pension plans for funds owed to them.


92      Indalex was the sponsor and administrator of two registered pension plans relevant to these proceedings, one for salaried
employees and the other for executive employees. At the time of seeking CCAA protection, the salaried plan was being wound
up (with a wind-up date of December 31, 2006) and was estimated to have a wind-up deficiency (as of the end of 2007) of
roughly $2.252 million. The executive plan, while it was not being wound up, had been closed to new members since 2005. It
was estimated to have a deficiency of roughly $2.996 million on wind up. At the time the CCAA proceedings were started, all
regular current service contributions had been made to both plans.


93      Shortly after Indalex received CCAA protection, the CCAA judge authorized the company to enter into debtor in possession
("DIP") financing in order to allow it to continue to operate. The court granted the DIP lenders, a syndicate of banks, a "super
priority" over "all other security interests, trusts, liens, charges and encumbrances, statutory or otherwise": initial order, at para.
35 (joint A.R., vol. I, at pp. 123-24). Repayment of these amounts was guaranteed by the U.S. debtors.


94      Ultimately, with the approval of the CCAA court, Indalex sold its business; the purchaser did not assume pension liabilities.
A reserve fund was established by the CCAA Monitor to answer any outstanding claims. The proceeds of the sale were not
sufficient to pay back the DIP lenders and so the U.S. debtors, as guarantors, paid the shortfall and stepped into the shoes of
the DIP lenders in terms of priority.


95      The appellant Sun Indalex is a pre-CCAA secured creditor of both Indalex and the U.S. debtors. It claims the reserve fund
on the basis that the US$10.75 million paid by the guarantors would otherwise have been available to Sun Indalex as a secured
creditor of the U.S. debtors in the U.S. bankruptcy proceedings. The respondent plan beneficiaries claim the reserve fund on
the basis that they have a wind-up deficiency which is covered by a deemed trust created by s. 57(4) of the PBA. This deemed
trust includes "an amount of money equal to employer contributions accrued to the date of the wind up but not yet due under
the plan or regulations" (s. 57(4)). They also claim the reserve fund on the basis of a constructive trust arising from Indalex's
failure to live up to its fiduciary duties as plan administrator.


96      The reserve fund is not sufficient to pay back both Sun Indalex and the pension plans and so the main question on the
main appeals is which of the creditors is entitled to priority for their respective claims.


97      The judge at first instance rejected the plan beneficiaries' deemed trust arguments and held that, with respect to the
wind-up deficiency, the plan beneficiaries were unsecured creditors, ranking behind those benefitting from the "super priority"
and secured creditors (2010 ONSC 1114, 79 C.C.P.B. 301 (Ont. S.C.J. [Commercial List])). The Court of Appeal reversed
this ruling and held that pension plan deficiencies were subject to deemed and constructive trusts which had priority over the
DIP financing and over other secured creditors (2011 ONCA 265, 104 O.R. (3d) 641 (Ont. C.A.)). Sun Indalex, the trustee in
bankruptcy and the Monitor appeal.


B. Indalex's CCAA Proceedings


(1) The Initial Order (Joint A.R., vol. I, at p. 112)
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98      As noted earlier, Indalex was in financial trouble and, on April 3, 2009, sought and obtained protection from its creditors
under the CCAA. The order (which I will refer to as the initial order) also contained directions for service on creditors and others:
paras. 39-41. The order also contained a so-called "comeback clause" allowing any interested party to apply for a variation of
the order, provided that that party served notice on any other party likely to be affected by any such variation: para. 46. It is
common ground that the plan beneficiaries did not receive notice of the application for the initial order but the CCAA court
nevertheless approved the method of and time for service. Full particulars of the deficiencies in the pension plans were before
the court in the motion material and the initial order addressed payment of the employer's current service pension contributions.


(2) The DIP Order (Joint A.R., vol. I, at p. 129)


99      On April 8, 2009, in what I will refer to as the DIP order, the CCAA judge, Morawetz J., authorized Indalex to borrow
funds pursuant to a DIP credit agreement. The judge ordered among many other things, the following:


• He approved abridged notice: para. 1;


• He allowed Indalex to continue making current service contributions to the pension plans, but not special payments:
paras. 7(a) and 9(b);


• He barred all proceedings against Indalex, except by consent of Indalex and the Monitor or leave of the court, until May
1, 2009: para. 15;


• He granted the DIP lenders a so-called super priority:


THIS COURT ORDERS that each of the Administration Charge, the Directors' Charge and the DIP Lenders Charge
(all as constituted and defined herein) shall constitute a charge on the Property and such Charges shall rank in
priority to all other security interests, trust, liens, charges and encumbrances, statutory or otherwise (collectively,
"Encumbrances") in favour of any Person. [Emphasis added; para. 45.]


• He required Indalex to send notice of the order to all known creditors, other than employees and creditors to which Indalex
owed less than $5,000 and stated that Indalex and the Monitor were "at liberty" to serve the Initial Order to interested
parties: paras. 49-50.


100      In his endorsement for the DIP order, Morawetz J. found that "there is no other alternative available to the Applicants
[Indalex] for a going concern solution" and that DIP financing was necessary: (2009), 52 C.B.R. (5th) 61 (Ont. S.C.J.
[Commercial List]), at para. 9(c). He noted that the Monitor in its report was of the view that approval of the DIP agreement
was both necessary and in the best interests of Indalex and its stakeholders, including its creditors, employees, suppliers and
customers: paras. 14-16.


101      The USW, which represented some of the members of the salaried plan, was served with notice of the motion that led
to the DIP order, but did not appear. Morawetz J. specifically ordered as follows with regard to service:


THIS COURT ORDERS that the time for service of the Notice of Application and the Application Record is hereby
abridged so that this Application is properly returnable today and hereby dispenses with further service thereof. [DIP order,
at para. 1]


(3) The DIP Extension Order (Joint A.R., vol. I, at p. 156)


102      On June 12, 2009, Morawetz J. heard and granted an application by Indalex to allow them to borrow approximately $5
million more from the DIP lenders, thus raising the allowed total to US$29.5 million.


103      Counsel for the former executives received the motion material the night before. Counsel for USW was also served with
notice. At the motion, the former executives (along with second priority secured noteholders) sought to "reserve their rights
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with respect to the relief sought": 2009 CanLII 37906 [2009 CarswellOnt 4263 (Ont. S.C.J.)], at para. 4. Morawetz J. wrote
that any "reservation of rights" would create uncertainty for the DIP lenders with regard to priority, and may prevent them from
extending further advances. Moreover, the parties had presented no alternative to increased DIP financing, which was both
"necessary and appropriate" and would, it was to be hoped, "improve the position of the stakeholders": paras. 5-9.


(4) The Bidding Order ((2009), 79 C.C.P.B. 101 (Ont. S.C.J. [Commercial List]))


104      On July 2, 2009, Indalex brought a motion for approval of proposed bidding procedures for Indalex's assets. Morawetz J.
decided that a stalking horse bid by SAPA Holding AB ("SAPA") for Indalex's assets could count as a qualifying bid. Counsel on
behalf of the members of the executive plan appeared, with the concern that "their position and views have not been considered
in this process": para. 8. In his decision, Morawetz J. decided that these arguments could be dealt with later, at a sale approval
motion: para. 10. The judge said:


The position facing the retirees is unfortunate. The retirees are currently not receiving what they bargained for. However,
reality cannot be ignored and the nature of the Applicants' insolvency is such that there are insufficient assets to meet
its liabilities. The retirees are not alone in this respect. The objective of these proceedings is to achieve the best possible
outcome for the stakeholders.


[Emphasis added; para. 9.]


(5) The Sale Approval Order (Joint A.R., vol. I, at p. 166)


105      On July 20, 2009, Indalex brought two motions before Campbell J.


106      The first motion sought approval for the sale of Indalex's assets as a going concern to SAPA. SAPA was not to assume
any pension liabilities. Campbell J. granted an order approving this sale.


107      The second motion sought approval for an interim distribution of the sale proceeds to the DIP lenders. Counsel on behalf
of the executive plan members and the USW, representing some of the salaried employees, objected to the planned distribution
of the sale proceeds on grounds that a statutory deemed trust applied to the deficiencies in their plans and that Indalex had
breached fiduciary duties that it owed to them. Campbell J. ordered the Monitor to pay the DIP agent from the sale proceeds, but
also ordered the Monitor to set up a reserve fund in an amount sufficient to answer, among other things, the claims of the plan
beneficiaries pending resolution of those matters. Campbell J. ordered that the U.S. debtors be subrogated to the DIP lenders
to the extent that the U.S. debtors were required under the guarantee to satisfy the DIP lenders' claims: para. 14.


(6) The Sale and Distribution of Funds


108      SAPA bought Indalex's assets on July 31, 2009. Taking the reserve fund into account, the sale did not produce sufficient
funds to repay the DIP lenders in full and so the U.S. debtors paid US$10,751,247 as guarantor to the DIP lenders: C.A. reasons,
at para. 65.


(7) The Order Under Appeal


109      On August 28, 2009, Campbell J. heard claims by the USW (appearing on behalf of some members of the salaried plan)
and counsel appearing on behalf of the executive plan members that the wind-up deficiency was subject to a deemed trust. He
rejected these claims in a written decision on February 18, 2010. He decided that the s. 57(4) PBA deemed trust did not apply
to wind-up deficiencies. The executive plan had not been wound up, and therefore there was no wind-up deficiency to be the
subject of the deemed trust. As for the salaried plan, Campbell J. held that the windup deficiency was not an obligation that had
"accrued to the date of the wind up" and as a result did not fall within the terms of the s. 57(4) deemed trust.


110      Indalex had asked for the stay granted under the initial order to be lifted so that it could assign itself into bankruptcy.
Because he did not find a deemed trust, Campbell J. did not feel that he needed to decide on the motion to lift the stay.
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(8) The Decision of the Ontario Court of Appeal


111      The Ontario Court of Appeal allowed an appeal from the decision of Campbell J.


112      Writing for a unanimous panel, Gillese J.A. decided that the s. 57(4) deemed trust is applicable to wind-up deficiencies.
She took the view that s. 57(4)'s reference to "employer contributions accrued to the date of the wind up but not yet due" included
all amounts that the employer owed on the wind-up of its pension plan: para. 101. In particular, she concluded that the deemed
trust applied to the wind-up deficiency in the salaried plan. Gillese J.A. declined, however, to decide whether the deemed trust
also applied to deficiencies in the executive plan, which had not been wound up by the relevant date: paras. 110-12. A decision
on this latter point was unnecessary given her finding on the applicability of a constructive trust in this case.


113      Gillese J.A. found that the super priority provided for in the DIP order did not trump the deemed trust over the
salaried plan's wind-up deficiency. Morawetz J. had not "invoked" the issue of paramountcy or made an explicit finding that the
requirements of federal law required that the provincially created deemed trust must be overridden: paras. 178-79. Gillese J.A.
also took the view that this Court's decision in Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3 S.C.R. 379 (S.C.C.), did not
mean that provincially created priorities that would be ineffective under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
("BIA"), were also ineffective under the CCAA: paras. 185-96. The deemed trust therefore ranked ahead of the DIP security.


114      In addition to her findings regarding deemed trusts, Gillese J.A. granted the plan beneficiaries a constructive trust over
the amount of the reserve fund on the ground that Indalex, as pension plan administrator, had breached fiduciary duties that it
owed to the plan beneficiaries during the CCAA proceedings.


115      She held that as a plan administrator who was also an employer, Indalex had fiduciary duties both to the plan beneficiaries
and to the corporation: para. 129. In her view, Indalex was subject to both sets of duties throughout the CCAA proceedings and
it had breached its duties to the plan beneficiaries in several ways. While Indalex had the right to initiate CCAA proceedings,
this action made the plan beneficiaries vulnerable and therefore triggered its fiduciary obligations as plan administrator: paras.
132-33. Gillese J.A. enumerated the many ways in which she thought Indalex subsequently failed as plan administrator: it did
nothing in the CCAA proceedings to fund the deficit in the underfunded plans; it applied for CCAA protection without notice to
the beneficiaries; it obtained DIP financing on the condition that DIP lenders be granted a super priority over "statutory trusts";
it obtained this financing without notice to the plan beneficiaries; it sold its assets knowing the purchaser was not taking over the
plans; and it attempted to enter into voluntary bankruptcy, which would defeat any deemed trust claims the beneficiaries might
have asserted: para. 139. Gillese J.A. also noted that throughout the CCAA proceedings Indalex was in a conflict of interest
because it was acting for both the corporation and the beneficiaries.


116      Indalex's failure to live up to its fiduciary duties meant that the plan beneficiaries were entitled to a constructive trust
over the amount of the reserve fund: para. 204. Since the beneficiaries had been wronged by Indalex, and the U.S. debtors were
not, with respect to Indalex, an "arm's length innocent third party" the appropriate response was to grant the beneficiaries a
constructive trust: para. 204. Her conclusion on this point applied equally to the salaried and executive plans.


III. Analysis


A. First Issue: Did the Court of Appeal Err in Finding That the Deemed Statutory Trust Provided for in Section 57(4) of
the PBA Applied to the Salaried Plan's Wind-up Deficiency?


(1) Introduction


117      The main issue addressed here concerns whether the statutory deemed trust provided for in s. 57(4) of the PBA applies
to wind-up deficiencies, the payment of which is provided for in s. 75(1)(b).


118      The deemed trust created by s. 57(4) applies to "employer contributions accrued to the date of the wind-up but not yet
due under the plan or regulations". Thus, to be subject to the deemed trust, the pension plan must be wound up and the amounts
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in question must meet three requirements. They must be (1) "employer contributions", (2) "accrued to the date of the wind-up"
and (3) "not yet due". A wind-up deficiency arises "[w]here a pension plan is wound up": s. 75(1). I agree with my colleagues
that there can be no deemed trust for the executive plan, because that plan had not been wound up at the relevant date. What
follows, therefore, is relevant only to the salaried plan.


119      The wind-up deficiency payments are "employer contributions" which are "not yet due" as of the date of wind-up within
the meaning of the PBA. The main issue before us, therefore, boils down to the narrow interpretative question of whether the
wind-up deficiency described in s. 75(1)(b) is "accrued to the date of the windup".


120      Campbell J. at first instance found that it was not, while the Court of Appeal reached the opposite conclusion. In essence,
the Court of Appeal reasoned that the deemed trust in s. 57(4) "applies to all employer contributions that are required to be
made pursuant to s. 75", that is, to "all amounts owed by the employer on the wind-up of its pension plan": para. 101.


121      I respectfully disagree with the Court of Appeal's conclusion for three main reasons. First, the most plausible grammatical
and ordinary sense of the words "accrued to the date of the wind up" is that the amounts referred to are precisely ascertained
immediately before the effective date of the plan's wind-up. The wind-up deficiency only arises upon wind-up and it is neither
ascertained nor ascertainable on the date fixed for wind-up. Second, the broader statutory context reinforces this view: the
language of the deemed trusts in s. 57(3) and (4) is virtually exactly repeated in s. 75(1)(a), suggesting that both deemed trusts
refer to the liability on wind-up referred to in s. 75(1)(a) and not to the further and distinct wind-up deficiency liability created
under s. 75(1)(b). Finally, the legislative evolution and history of these provisions show, in my view, that the legislature never
intended to include the wind-up deficiency in a statutory deemed trust.


122      Before turning to the precise interpretative issue, it will be helpful to provide some context about the employer's wind-
up obligations and the deemed trust provisions that are the subject of this dispute.


(2) Employer Obligations on Wind Up


123      A "wind up" means that the plan is terminated and the plan assets are distributed: see PBA, s. 1(1), definition of "wind up".
The employer's liability on wind-up consists of two main components. The first is provided for in s. 75(1)(a) and includes "an
amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are due or that have accrued
and that have not been paid into the pension fund". This liability applies to contributions that were due as at the wind-up date
but does not include payments required by s. 75(1)(b) that arise as a result of the wind up: A. N. Kaplan, Pension Law (2006), at
pp. 541-42. This second liability is known as the wind-up deficiency amount. The employer must pay all additional sums to the
extent that the assets of the pension fund are insufficient to cover the value of all immediately vested and accelerated benefits
and grow-in benefits: Kaplan, at p. 542. Without going into detail, there are certain statutory benefits that may arise only on
wind-up, such as certain benefit enhancements and the potential for acceleration of pension entitlements. Thus, wind-up will
usually result in additional employer liabilities over and above those arising from the obligation to pay all benefits provided for
in the plan itself: see, e.g., ss. 73 and 74; Kaplan, at p. 542. As the Court of Appeal concluded, the payments provided for under
s. 75(1)(a) are those which the employer had to make while the plan was ongoing, while s. 75(1)(b) refers to the employer's
obligation to make up for any wind-up deficiency: paras. 90-91.


124      For convenience, the provision as it then stood is set out here.


75. (1) Where a pension plan is wound up in whole or in part, the employer shall pay into the pension fund,


(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and


(b) an amount equal to the amount by which,


(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Superintendent declares that the Guarantee Fund applies to the pension plan,
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(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and


(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,


exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.


125      While a wind up is effective as of a fixed date, a wind up is nonetheless best thought of not simply as a moment or a
single event, but as a process. It begins by a triggering event and continues until all of the plan assets have been distributed. To
oversimplify somewhat, the wind-up process involves the following components.


126      The assets and liabilities of the plan as of the wind-up date must be determined. As noted earlier, the precise extent
of the liability, while fixed as of that date, will not be ascertained or ascertainable on that date. The extent of the liability may
depend on choices open to plan beneficiaries under the plan and on the exercise by them of certain statutory rights beyond the
options that would otherwise have been available under the plan itself. The plan members must be notified of the wind-up and
have their entitlements and options set out for them and given an opportunity to make their choices. The plan administrator
must file a wind-up report which includes a statement of the plan's assets and liabilities, the benefits payable under the terms
of the plan, and the method of allocating and distributing the assets including the priorities for the payment of benefits: PBA,
s. 70(1), and R.R.O. 1990, Reg. 909, s. 29 (the "PBA Regulations").


127      Benefits to members may take the form of "cash refunds, immediate or deferred annuities, transfers to registered
retirement saving plans, [etc.] ... In principle, the value of these benefits is the present value of the benefits accrued to the date
of plan termination": The Mercer Pension Manual (loose-leaf), vol. 1, at p. 10-41. That present value is an actuarial calculation
performed on the basis of various assumptions including assumptions about investment return, mortality and so forth.


128      If, when the assets and liabilities are calculated, the assets are insufficient to satisfy the liabilities, the employer (i.e. the
plan sponsor) must make up for any wind-up deficiency: PBA, s. 75(1)(b). An employer can elect to space these payments out
over the course of five years: PBA Regulations, s. 31(2). Because these payments are based on the extent to which there is a
deficit between assets in the pension plan and the benefits owed to beneficiaries, their amount varies with the market and other
assumed elements of the calculation over the course of the permitted five years.


129      To take the salaried plan as an example, at the time of wind-up, all regular current service contributions had been
made: C.A. reasons, at para. 33. The wind-up deficiency was initially estimated to be $1,655,200. Indalex made special wind-
up payments of $709,013 in 2007 and $875,313 in 2008, but as of December 31, 2008, the wind-up deficiency was $1,795,600
— i.e. higher than it had been two years before, notwithstanding that payments of roughly $1.6 million had been made: C.A.
reasons, at para. 32. Indalex made another payment of $601,000 in April 2009: C.A. reasons, at para. 32.


(3) The Deemed Trust Provisions


130      The PBA contains provisions whose purpose is to exempt money owing to a pension plan, and which is held or owing
by the employer, from being seized or attached by the employer's other creditors: Kaplan, at p. 395. This is accomplished by
creating a "deemed trust" with respect to certain pension contributions such that these amounts are held by the employer in
trust for the employees or pension beneficiaries.


131      There are two deemed trusts that we must examine here, one relating to employer contributions that are due but have
not been paid and another relating to employer contributions accrued but not due. This second deemed trust is the one in issue
here, but it is important to understand how the two fit together.
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132      The deemed trust relating to employer contributions "due and not paid" is found in s. 57(3). The PBA and PBA regulations
contain many provisions relating to contributions required by employers, the due dates for which are specified. Briefly, the
required contributions are these.


133      When a pension is ongoing, employers need to make regular current service cost contributions. These are made monthly,
within 30 days after the month to which they relate: PBA Regulations, s. 4(4)3. There are also special payments, which relate to
deficiencies between a pension plan's assets and liabilities. There are "going-concern" deficiencies and "solvency" deficiencies,
the distinction between which is unimportant for the purposes of these appeals. A plan administrator must regularly file actuarial
reports, which may disclose deficiencies: PBA Regulations, s. 14. Where there is a going-concern deficiency the employer
must make equal monthly payments over a 15-year period to rectify it: PBA Regulations, s. 5(1)(b). Where there is a solvency
deficiency, the employer must make equal monthly payments over a five-year period to rectify it: PBA Regulations, s. 5(1)(e).
Once these regular or special payments become due but have not been paid, they are subject to the s. 57(3) deemed trust.


134      I turn next to the s. 57(4) deemed trust, which gives rise to the question before us. The subsection provides that "[w]here
a pension plan is wound up ... an employer who is required to pay contributions to the pension fund shall be deemed to hold
in trust for the beneficiaries of the pension plan an amount of money equal to employer contributions accrued to the date of
the wind up but not yet due under the plan or regulations."


135      When a pension plan is wound up there will be an interrupted monthly payment period, which is sometimes referred
to as the stub period. During this stub period regular and special liabilities will have accrued but not yet become due. Section
58(1) provides that money that an employer is required to pay "accrues on a daily basis". Because the amounts referred to in s.
57(4) are not yet due, they are not covered by the s. 57(3) deemed trust, which applies only to payments that are due. The two
provisions, then, operate in tandem to create a trust over an employer's unfulfilled obligations, which are "due and not paid" as
well as those which have "accrued to the date of the wind up but [are] not yet due".


(4) The Interpretative Approach


136      The issue we confront is one of statutory interpretation and the well-settled approach is that "the words of an Act
are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act,
the object of the Act, and the intention of Parliament": E. A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87; Bell
ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.), at para. 26. Taking this approach it is clear
to me that the sponsor's obligation to pay a wind-up deficiency is not covered by the statutory deemed trust provided for in
s. 57(4) of the PBA. In my view, the deficiency neither "accrued", nor did it arise within the period referred to by the words
"to the date of the wind up".


(a) Grammatical and Ordinary Sense of the Words "Accrued" and "to the Date of the Wind Up"


137      The Court of Appeal failed to take sufficient account of the ordinary and grammatical meaning of the text of the
provisions. It held that "the deemed trust in s. 57(4) applies to all employer contributions that are required to be made pursuant
to s. 75": para. 101 (emphasis added). However, the plain words of the section show that this conclusion is erroneous. Section
75(1)(a) refers to liability for employer contributions that "are due ... and that have not been paid". These amounts are thus
not included in the s. 57(4) deemed trust, because it addresses only amounts that have "accrued to the date of the wind up but
[are] not yet due". Amounts "due" are covered by the s. 57(3) deemed trust and not, as the Court of Appeal concluded by the
deemed trust created by s. 57(4). The Court of Appeal therefore erred in finding, in effect, that amounts which "are due" could
be included in a deemed trust covering amounts "not yet due".


138      In my view, the most plausible grammatical and ordinary sense of the phrase "accrued to the date of the wind up" in s.
57(4) is that it refers to the sums that are ascertained immediately before the effective wind-up date of the plan.


139      In the context of s. 57(4), the grammatical and ordinary sense of the term "accrued" is that the amount of the obligation
is "fully constituted" and "ascertained" although it may not yet be payable. The amount of the wind-up deficiency is not fully
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constituted or ascertained (or even ascertainable) before or even on the date fixed for wind up and therefore cannot fall under
s. 57(4).


140      Of course, the meaning of the word "accrued" may vary with context. In general, when the term "accrued" is used in
relation to legal rights, its common meaning is that the right has become fully constituted even though the monetary implications
of its enforcement are not yet known or knowable. Thus, we speak of the "accrual" of a cause of action in tort when all of the
elements of the cause of action come into existence, even though the extent of the damage may well not be known or knowable
at that time: see, e.g., Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53 (S.C.C.). However, when the term is used in relation
to a sum of money, it will generally refer to an amount that is at the present time either quantified or exactly quantifiable but
which may or may not be due.


141      In some contexts, a liability is said to accrue when it becomes due. An accrued liability is said to be "properly chargeable"
or "owing on a given day" or "completely constituted": see, e.g., Black's Law Dictionary (9th ed. 2009), at p. 997, "accrued
liability"; D.A. Dukelow, The Dictionary of Canadian Law (4th ed. 2011), at p. 13, "accrued liability"; Ontario Hydro-Electric
Power Commission v. Albright (1922), 64 S.C.R. 306 (S.C.C.).


142      In other contexts, an amount which has accrued may not yet be due. For example, we speak of "accrued interest" meaning
a precise, quantified amount of interest that has been earned but may not yet be payable. The term "accrual" is used in the same
way in "accrual accounting". In accrual method accounting, "transactions that give rise to revenue or costs are recognized in the
accounts when they are earned and incurred respectively": B. J. Arnold, Timing and Income Taxation: The Principles of Income
Measurement for Tax Purposes (1983), at p. 44. Revenue is earned when the recipient "substantially completes performance of
everything he or she is required to do as long as the amount due is ascertainable and there is no uncertainty about its collection":
P. W. Hogg, J. E. Magee and J. Li, Principles of Canadian Income Tax Law (7th ed., 2010), at s. 6.5(b); see also Canadian
Institute of Chartered Accountants, CICA Handbook — Accounting, Part II, s. 1000, at paras. 41-44. In this context, the amount
must be ascertained at the time of accrual.


143      The Hydro-Electric Power Commission case offers a helpful definition of the word "accrued" in this sense. On a sale of
shares, the vendor undertook to provide on completion "a sum estimated by him to be equal to sinking fund payments [on the
bonds and debentures] which shall have accrued but shall not be due at the time for completion": p. 344 (emphasis added). The
bonds and debentures required the company to pay on July 1 of each year a fixed sum for each electrical horsepower sold and
paid for during the preceding calendar year. A dispute arose as to what amounts were payable in this respect on completion.
Duff J. held that in this context accrued meant "completely constituted", referring to this as a "well recognized usage": p. 312.
He went on:


Where ... a lump sum is made payable on a specified date and where, having regard to the purposes of the payment or to
the terms of the instrument, this sum must be considered to be made up of an accumulation of sums in respect of which the
right to receive payment is completely constituted before the date fixed for payment, then it is quite within the settled usage
of lawyers to describe each of such accumulated parts as a sum accrued or accrued due before the date of payment: p. 316.


Thus, at every point at which a liability to pay a fixed sum arose under the terms of the contract, that liability accrued. It
was fully constituted even though not yet due because the obligation to make the payment was in the future. In reaching this
conclusion, Duff J. noted that the bonds and debentures used the word "accrued" in contrast to "due" and that this strengthened
the interpretation of "accrued" as an obligation fully constituted but not yet payable. Similarly in s. 57(4), the word "accrued"
is used in contrast to the word "due".


144      Given my understanding of the ordinary meaning of the word "accrued", I must respectfully disagree with my colleague,
Justice Deschamps' position that the wind-up deficiency can be said to have "accrued" to the date of wind up. In her view,
"[s]ince the employees cease to accumulate entitlements when the plan is wound up, the entitlements that are used to calculate
the contributions have all been accumulated before the wind-up date" (para. 34) and "no new liabilities accrue at the time of
or after the wind up" (para. 36). My colleague maintains that "[t]he fact that the precise amount of the contribution is not



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006766131&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1922019180&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)





Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733


2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 54


determined as of the time of the wind up does not make it a contingent contribution that cannot have accrued for accounting
purposes" (para. 37 referring to Canadian Pacific Ltd. v. Ontario (Minister of Revenue) (1998), 41 O.R. (3d) 606 (Ont. C.A.)).


145      I cannot agree that no new liability accrues on or after the wind up. As discussed in more detail earlier, the wind-up
deficiency in s. 75(1)(b) is made up of the difference between the plan's assets and liabilities calculated as of the date of wind up.
On wind up, the PBA accords statutory entitlements and protections to employees that would not otherwise be available: Kaplan,
at p. 532. Wind up therefore gives rise to new liabilities. In particular, on wind up, and only on wind up, plan beneficiaries
are entitled, under s. 74, to make elections regarding the payment of their benefits. The plan's liabilities cannot be determined
until those elections are made. Contrary to what my colleague Justice Deschamps suggests, the extent of the wind-up deficiency
depends on employee rights that arise only upon wind up and with respect to which employees make elections only after wind up.


146      Moreover, the wind-up deficiency will vary after wind up because the amount of money necessary to provide for the
payment of the plan sponsor's liabilities will vary with the market. Section 31 of the PBA Regulations allows s. 75 payments
to be spaced out over the course of five years. As we have seen, the amount of the wind-up deficiency will fluctuate over this
period (I set out earlier how this amount in fact fluctuated markedly in the case of the salaried plan in issue here). Thus, while
estimates are periodically made and reported after the wind up to determine how much the employer needs to pay, the precise
amount of the wind-up deficiency is not ascertained or ascertainable on the date of the wind up.


147      I turn next to the ordinary and grammatical sense of the words "to the date of the wind up" in s. 57(4). In my view,
these words indicate that only those contributions that accrue before the date of wind up, and not those amounts the liability for
which arises only on the day of wind up — that is, the wind-up deficiency — are included.


148      Where the legislature intends to include the date of wind up, it has used suitable language to effect that purpose. For
example, the English version of a provision amending the PBA in 2010 (c. 24, s. 21(2)), s. 68(2)(c), indicates which trade unions
are entitled to notice of the wind up:


(2) If the employer or the administrator, as the case may be, intends to wind up the pension plan, the administrator shall
give written notice of the intended wind up to,


. . . . .


(c) each trade union that represents members of the pension plan or that, on the date of the wind up, represented the
members, former members or retired members of the pension plan;


In contrast to the phrase "to the date of wind up", "on the date of wind up" clearly includes the date of wind up. (The French
version does not indicate a different intention.) Similarly, s. 70(6), which formed part of the PBA until 2012 (rep. S.O. 2010,
c. 9, s. 52(5)), read as follows:


(6) On the partial wind up of a pension plan, members, former members and other persons entitled to benefits under the
pension plan shall have rights and benefits that are not less than the rights and benefits they would have on a full wind up
of the pension plan on the effective date of the partial wind up.


The words "on the effective date of the partial wind up" indicate that the members are entitled to those benefits from the date
of the partial wind up, in the sense that members can claim their benefits beginning on the date of the wind up itself. This is
how the legislature expresses itself when it wants to speak of a period of time including a specific date. By comparison, "to the
date of the wind up" is devoid of language that would include the actual date of wind up. This conclusion is further supported
by the structure of the PBA and its legislative history and evolution, to which I will turn shortly.


149      To sum up with respect to the ordinary and grammatical meaning of the phrase "accrued to the date of the wind
up", the most plausible ordinary and grammatical meaning is that such amounts are fully constituted and precisely ascertained
immediately before the date fixed as the date of wind up. Thus, according to the ordinary and grammatical meaning of the
words, the wind-up deficiency obligation set out in s. 75(1)(b) has not "accrued to the date of the wind up" as required by s.
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57(4). Moreover, the liability for the wind-up deficiency arises where a pension plan is wound up (s. 75(1)(b)) and so it cannot
be a liability that "accrued to the date of the wind up" (s. 57(4)).


(b) The Scheme of the Act


150      As discussed earlier, s. 57 establishes deemed trusts over funds which must be contributed to a pension plan, including
the one in s. 57(4), which is at issue here. It is helpful to consider these deemed trusts in the context of the obligations to
pay funds which give rise to them. Specifically, the relationship between the deemed trust provisions in s. 57(3) and (4), on
one hand, and s. 75(1), which sets out liabilities on wind up on the other. According to my colleague Justice Deschamps, s.
75(1) "elegantly parallels the wind-up deemed trust provision" (para. 42) such that the deemed trusts must include the wind-up
deficiency. I disagree. In my view, the deemed trusts parallel only s. 75(1)(a), which does not relate to the wind-up deficiency.
The correspondence between the deemed trusts and s. 75(1)(a), and the absence of any such correspondence with s. 75(1)(b),
makes it clear that the wind-up deficiency is not covered by the deemed trust provisions.


151      I would recall here the difference between the deemed trusts created by s. 57(3) and (4). While a plan is ongoing, there
may be payments which the employer is required to, but has failed to make. The s. 57(3) trust applies to these payments because
they are "due and not paid". When a plan is wound up, however, there will be payments that are outstanding in the sense that
they are fully constituted, but not yet due. This occurs with respect to the so-called stub period referred to earlier. During this
stub period, regular and special liabilities will accrue on a daily basis, as provided for in s. 58(1), but may not be due at the time
of wind up. While s. 57(3) cannot apply to these payments because they are not yet due, the deemed trust under s. 57(4) applies
to these payments because liability for them has "accrued to the date of the wind up" and they are "not yet due".


152      The important point is how these two deemed trust provisions relate to the wind-up liabilities as described in ss. 75(1)
(a) and 75(1)(b). The two paragraphs refer to sums of money that are different in kind: while s. 75(1)(a) refers to liabilities that
accrue before wind up and that are created elsewhere in the Act, s. 75(1)(b) creates a completely new liability that comes into
existence only once the plan is wound up. There is no dispute, as I understand it, that these two paragraphs refer to different
liabilities and that it is the liability described in s. 75(1)(b) that is the wind-up deficiency in issue here. The parties do not dispute
that s. 75(1)(a) does not include wind-up deficiency payments.


153      It is striking how closely the text of s. 75(1)(a) — which does not relate to the wind-up deficiency — tracks the language
of the deemed trust provisions in s. 57(3) and (4). As noted, s. 57(3) deals with "employer contributions due and not paid", while
s. 57(4) deals with "employer contributions accrued to the date of the wind up but not yet due." Section 75(1)(a) includes both
of these types of employer contributions. It refers to "payments that ... are due ... and that have not been paid" (i.e. subject to the
deemed trust under s. 57(3)) or that have "accrued and that have not been paid" (i.e. subject to the deemed trust under s. 57(4) to
the extent that these payments accrued to the date of wind up). This very close tracking of the language between s. 57(3) and (4)
on the one hand and s. 75(1)(a) on the other, and the absence of any correspondence between the language of these deemed trust
provisions with s. 75(1)(b), suggests that the s. 57(3) and (4) deemed trusts refer to the liability described in s. 75(1)(a) and not
to the wind-up deficiency created by s. 75(1)(b). It is difficult to understand why, if the intention had been for s. 57(4) to capture
the windup deficiency liability under s. 75(1)(b), the legislature would have so closely tracked the language of s. 75(1)(a) alone
in creating the deemed trusts. Thus, in my respectful view, the elegant parallel to which my colleague, Justice Deschamps refers
exists only between the deemed trust and s. 75(1)(a), and not between the deemed trust and the wind-up deficiency.


154      I conclude that the scheme of the PBA reinforces my conclusion that the ordinary grammatical sense of the words in s.
57(4) does not extend to the wind-up deficiency provided for in s. 75(1)(b).


(c) Legislative History and Evolution


155      Legislative history and evolution may form an important part of the overall context within which a provision should be
interpreted. Legislative evolution refers to the various formulations of the provision while legislative history refers to evidence
about the provision's conception, preparation and enactment: see, e.g., Canada (Attorney General) v. Mowat, 2011 SCC 53,
[2011] 3 S.C.R. 471 (S.C.C.), at para. 43.
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156      Both the legislative evolution and history of the PBA show that it was never the legislature's intention to include the
wind-up deficiency in the deemed trust. The evolution and history of the PBA are rather intricate and sometimes difficult to
follow so I will review them briefly here before delving into a more detailed analysis.


157      The deemed trust was first introduced into the PBA in 1973. At that time, it covered employee contributions held by
the employer and employer contributions that were due but not paid. In 1980, the PBA was amended so that the deemed trust
was expanded to include employer contributions whether they were due or not. Also, new provisions were added allowing for
employee elections and requiring additional payments by the employer where a plan was wound up. The 1980 amendments
gave rise to confusion on two fronts: first, it was unclear whether the payments that were required on wind up were subject
to the deemed trust; second, it was unclear whether a lien over some employer contributions covered the same amount as the
deemed trust. In 1983, both these points were clarified. The sections were reworded and rearranged to make it clear that the
wind-up deficiency was distinct from the amounts covered by the deemed trust, and that the lien and the deemed trust covered
the same amount. A statement by the responsible Minister in 1982 confirms that the deemed trusts were never intended to cover
the wind-up deficiency.


158      My colleague, Justice Deschamps maintains that this history suggests an evolution in the intention of the legislature
from protecting "only the service contributions that were due ... to all amounts due and accrued upon wind up" (para. 42). I
respectfully disagree. In my view, the history and evolution of the PBA leading up to and including 1983 show that the legislature
never intended to include the windup deficiency in the deemed trust. Moreover, legislative evolution after 1983 confirms that
this intention did not change.


(i) The Pension Benefits Amendment Act, 1973, S.O. 1973, c. 113


159      So far as I can determine, statutory deemed trusts were first introduced into the PBA by The Pension Benefits Amendment
Act, 1973, S.O. 1973, c. 113, s. 6. Those amendments created deemed trusts over two amounts: employee pension contributions
received by employers (s. 23a(1), similar to the deemed trust in the current s. 57(1)) and employer contributions that had fallen
due under the plan (s. 23a(3), similar to the current s. 57(3) deemed trust for employer contributions "due and not paid"). The
full text of these provisions and those referred to below, up to the current version of the 1990 Act, are found in the Appendix.


(ii) The Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80


160      Ontario undertook significant pension reform leading to The Pension Benefits Amendment Act, 1980, S.O. 1980, c. 80;
see Kaplan at pp. 54-56. I will concentrate on the deemed trust provisions and how they related to the liabilities on wind up
and, for ease of reference, I will refer to the sections as they were renumbered in the 1980 consolidation: R.S.O. 1980, c. 373.
The 1980 legislation expanded the deemed trust relating to employer contributions. Although far from clear, the new provisions
appear to have created a deemed trust and lien over the employer contributions whether otherwise payable or not and calculated
as if the plan had been wound up on the relevant date.


161      It was unclear after the reforms of 1980 whether the deemed trust applied to all employer contributions that arose on wind
up. According to s. 23(4), on any given date, the trust extended to an amount to be determined "as if the plan had been wound
up on that date". However, the provisions of the 1980 version of the Act did not explicitly state what such a calculation would
include. Under s. 21(2) of the 1980 statute, the employer was obligated to pay on wind up "all amounts that would otherwise
have been required to be paid to meet the tests for solvency ..., up to the date of such termination or winding up". Under s. 32,
however, the employer had to make a payment on wind up that was to be "[i]n addition" to that due under s. 21(2). Whether
the legislature intended that the trust should cover this latter payment was left unclear.


162      It was also unclear whether the lien applied to a different amount than was subject to the deemed trust. According to s.
23(3), "the members have a lien upon the assets of the employer in such amount that in the ordinary course of business would be
entered into the books of account whether so entered or not". This comes in the middle of two portions of the provision which
explicitly refer to the deemed trust, but it is not clear whether the legislature intended to refer to the same amount throughout
the provision.







Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733


2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 57


(iii) The Pension Benefits Amendment Act, 1983, S.O. 1983, c. 2


163      The 1983 amendments substantially clarified the scope of the deemed trust and lien for employer contributions. They
make clear that neither the deemed trust nor the lien applied to the wind-up deficiency; the responsible Minister confirmed that
this was the intention of the amendments.


164      The new provision was amended by s. 3 of the 1983 amendments and is found in s. 23(4) which provided:


(4) An employer who is required by a pension plan to contribute to the pension plan shall be deemed to hold in trust for
the members of the pension plan an amount of money equal to the total of,


(a) all moneys that the employer is required to pay into the pension plan to meet,


(i) the current service cost, and


(ii) the special payments prescribed by the regulations,


that are due under the pension plan or the regulations and have not been paid into the pension plan; and


(b) where the pension plan is terminated or wound up, any other money that the employer is liable to pay under
clause 21 (2) (a).


Section 21(2)(a) provides that on wind up, the employers must pay an amount equal to the current service cost and the special
payments that "have accrued to and including the date of the termination winding up but, under the terms of the pension plan
or the regulations, are not due on that date"; the provision adds that these amounts shall be deemed to accrue on a daily basis.
These provisions make it clear that the s. 23(4) deemed trust applies only to the special payments and current service costs
that have accrued, on a daily basis, up to and including the date of wind up. The deemed trust clearly does not extend to the
wind-up deficiency.


165      The provision referring to the additional payments required on wind up also makes clear that those payments are not
within the scope of the deemed trust. These additional liabilities were described by s. 32, a provision very similar to s. 75(1)
(b). These amounts are first, the amount guaranteed by the Guarantee Fund and, second, the value of pension benefits vested
under the plan that exceed the value of the assets of the plan. Section 32(2) specifies that these amounts are "in addition to
the amounts that the employer is liable to pay under subsection 21(2)" (which are the payments comparable to the current s.
75(1)(a) payments) and that only the latter fall within the deemed trust. The inevitable conclusion is that, in 1983, the wind-
up deficiency was not included in the scope of the deemed trust.


166      The 1983 amendments also clarified the scope of the lien. They indicated that the scope of the lien was identical to
the scope of the deemed trust. Section 23(5) specified that the lien extended only to the amounts that were deemed to be held
in trust under s. 23(4) (i.e. the current service costs and special payments that had accrued to and including the date of the
wind up but are not yet due).


167      This makes two things clear: that the lien covers the same amounts as the deemed trust, and that neither covers the
wind-up deficiency.


168      A brief, but significant piece of legislative history seems to me to dispel any possible doubt. In speaking at first reading
of the 1983 amendments, the Minister responsible, the Honourable Robert Elgie said this:


The first group of today's amendments makes up the housekeeping changes needed for us to do what we set out to do in
late 1980; that is, to guarantee pension benefits following the windup of a defined pension benefit plan. These amendments
will clarify the ways in which we can attain that goal.
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In Bill 214 [i.e. the 1980 amendments] the employees were given a lien on the employer's assets for employee contributions
to a pension plan collected by the employer, as well as accrued employer contributions....


Unfortunately, this protection has resulted in different legal interpretations on the extent of the lien. An argument has been
advanced that the amount of the lien includes an employer's potential future liability on the windup of a pension plan.
This was never intended and is not necessary to provide the required protection. The amendment to section 23 clarified
the intent of Bill 214. [Emphasis added.]


(Legislature of Ontario Debates: Official Report (Hansard), No. 99, 2nd Sess., 32nd Parl., July 7, 1982, p. 3568)


The 1983 amendments made the scope of the lien correspond precisely to the scope of the deemed trust over the employer's
accrued contributions. It is thus clear from this statement that it was never the legislative intention that either should apply to "an
employer's potential future liability" on wind up (i.e. the wind-up deficiency). In 1983, there is therefore, in my view, virtually
irrefutable evidence of legislative intent to do exactly the opposite of what the Court of Appeal held in this case had been done.


169      Subsequent legislative evolution shows no change in this legislative intent. In fact, subsequent amendments demonstrate
a clear legislative intent to exclude from the deemed trust employer liabilities that arise only upon wind up of the plan.


(iv) Pension Benefits Act, 1987, S.O. 1987, c. 35


170      Amendments to the PBA in 1987 resulted in it being substantially in its current form. With those amendments, the extent
of the deemed trusts was further clarified. The provision in the 1983 version of the Act combined within a single subsection a
deemed trust for employer contributions that were due and not paid (s. 23(4)(a)) and employer contributions that had accrued
to and including the date of wind up but which were not yet due (s. 23(4)(b), referring to s. 21(2)(a)). In the 1987 amendments,
these two trusts were each given their own subsection and their scope was further clarified. Moreover, after the 1987 revision,
one no longer had to refer to a separate provision (formerly s. 21(2)(a)) to determine the scope of the trust covering payments
that were accrued but not yet due. Thus, while the substance of the provisions did not change in 1987, their form was simplified.


171      The new s. 58(3) (which is exactly the same as the current s. 57(3)) replaced the former s. 23(4)(a). This created a trust
for employer contributions due and not paid. Section 58(4) (which is exactly the same as s. 57(4) stood at the time) replaced the
former s. 23(4)(b) and part of s. 21(2)(a) and created a trust that arises on wind up and covers "employer contributions accrued
to the date of the wind up but not yet due".


172      The 1987 amendment also shows that the legislature adverted to the difference between "to the date of the wind up" and
"to and including" the date of wind up and chose the former. This is reflected in a small but significant change in the wording of
the relevant provisions. The former provision, s. 23(4)(b), by referring to s. 21(2)(a) captured current service costs and special
payments that "have accrued to and including the date of the termination or winding up." The new version in s. 58(4) deletes
the words "and including", putting the section in its present form. This deletion, to my way of thinking, reinforces the legislative
intent to exclude from the deemed trust liabilities that arise only on the date of wind up. Respectfully, the legislative record
does not support Deschamps J.'s view that there was a legislative evolution towards a more expanded deemed trust. Quite the
opposite.


173      To sum up, I draw the following conclusions from this review of the legislative evolution and history. The legislation
differentiates between two types of employer liability relevant to this case. The first is the contributions required to cover
current service costs and any other payments that are either due or have accrued on a daily basis up to the relevant time. These
are the payments referred to in the current s. 75(1)(a), that is, payments due or accrued but not paid. The second relates to
additional contributions required when a plan is wound up which I have referred to as the wind-up deficiency. These payments
are addressed in s. 75(1)(b). The legislative history and evolution show that the deemed trusts under s. 57(3) and (4) were
intended to apply only to the former amounts and that it was never the intention that there should be a deemed trust or a lien
with respect to an employer's potential future liabilities that arise once the plan is wound up.
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(d) The Purpose of the Legislation


174      Excluding the wind-up deficiency from the deemed trust is consistent with the broader purposes of the legislation.
Pension legislation aims at important protective purposes. These protective purposes, however, are not pursued at all costs and
are clearly intended to be balanced with other important interests within the context of a carefully calibrated scheme: Monsanto
Canada Inc. v. Ontario (Superintendent of Financial Services), 2004 SCC 54, [2004] 3 S.C.R. 152 (S.C.C.), at paras. 13-14.


175      In this instance, the legislature has created trusts over contributions that were due or accrued to the date of the wind up
in order to protect, to some degree, the rights of pension plan beneficiaries and employees from the claims of the employer's
other creditors. However, there is also good reason to think that the legislature had in mind other competing objectives in not
extending the deemed trust to the wind-up deficiency.


176      First, if there were to be a deemed trust over all employer liabilities that arise when a plan is wound up, much simpler
and clearer words could readily be found to achieve that objective.


177      Second, extending the deemed trust protections to the wind-up deficiency might well be viewed as counter-productive
in the greater scheme of things. A deemed trust of that nature might give rise to considerable uncertainty on the part of
other creditors and potential lenders. This uncertainty might not only complicate creditors' rights, but it might also affect the
availability of funds from lenders. The wind-up liability is potentially large and, while the business is ongoing, the extent of the
liability is unknown and unknowable for up to five years. Its amount may, as the facts of this case disclose, fluctuate dramatically
during this time. A liability of this nature could make it very difficult to assess the creditworthiness of a borrower and make an
appropriate apportionment of payment among creditors extremely difficult.


178      While I agree that the protection of pension plans is an important objective, it is not for this Court to decide the extent to
which that objective will be pursued and at what cost to other interests. In her conclusion, Justice Deschamps notes that although
the protection of pension plans is a worthy objective, courts should not use the law of equity to re-arrange the priorities that
Parliament has established under the CCAA. This is a matter of policy where courts must defer to legislatures (reasons of Justice
Deschamps, at para. 82). In my view, my colleague's comments on this point are equally applicable to the policy decisions
reflected in the text of the PBA. The decision as to the level of protection that should be provided to pension beneficiaries is
one to be left to the Ontario legislature. Faced with the language in the PBA, I would be slow to infer that the broader protective
purpose, with all its potential disadvantages, was intended. In short, the interpretation I would adopt is consistent with a balanced
approach to protection of benefits which the legislature intended.


179      For these reasons, I am of the respectful view that the Court of Appeal erred in finding that the s. 57(4) deemed trust
applied to the wind-up deficiency.


B. Second Issue: Did the Court of Appeal Err in Finding That Indalex Breached the Fiduciary Duties it Owed to the Pension
Beneficiaries as the Plans' Administrator and in Imposing a Constructive Trust as a Remedy?


(1) Introduction


180      The Court of Appeal found that during the CCAA proceedings Indalex breached its fiduciary obligations as administrator
of the pension plans: para. 116. As a remedy, it imposed a remedial constructive trust over the reserve fund, effectively giving
the plan beneficiaries recovery of 100 cents on the dollar in priority to all other creditors, including creditors entitled to the
super priority ordered by the CCAA court.


181      The breaches identified by the Court of Appeal fall into three categories. First, Indalex breached the prohibition against
a fiduciary being in a position of conflict of interest because its interests in dealing with its insolvency conflicted with its duties
as plan administrator to act in the best interests of the plans' members and beneficiaries: para. 142. According to the Court of
Appeal, the simple fact that Indalex found itself in this position of conflict of interest was, of itself, a breach of its fiduciary
duty as plan administrator. Second, Indalex breached its fiduciary duty by applying, without notice to the plans' beneficiaries,
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for CCAA protection: para. 139. Third, Indalex breached its fiduciary duty by seeking and/or obtaining various relief in the
CCAA proceedings including the "super priority" in favour of the DIP lenders, approval of the sale of the business knowing that
no payment would be made to the underfunded plans over the statutory deemed trusts and seeking to be put into bankruptcy
with the intention of defeating the deemed trust claims: para. 139. As a remedy for these breaches of fiduciary duty the court
imposed a constructive trust.


182      In my view, the Court of Appeal took much too expansive a view of the fiduciary duties owed by Indalex as
plan administrator and found breaches where there were none. As I see it, the only breach of fiduciary duty committed by
Indalex occurred when, upon insolvency, Indalex's corporate interests were in obvious conflict with its fiduciary duty as plan
administrator to ensure that all contributions were made to the plans when due. The breach was not in failing to avoid this
conflict — the conflict itself was unavoidable. Its breach was in failing to address the conflict to ensure that the plan beneficiaries
had the opportunity to have representation in the CCAA proceedings as if there were independent plan administrators. I also
conclude that a remedial constructive trust is not available as a remedy for this breach.


183      This part of the appeals requires us to answer two questions which I will address in turn:


(i) What fiduciary duties did Indalex have in its role as plan administrator and did it breach them?


(ii) If so, was imposition of a constructive trust an appropriate remedy?


(2) What Fiduciary Duties did Indalex Have in its Role as Plan Administrator and Did it Breach Those Duties?


(a) Legal Principles


184      The appellants do not dispute that Indalex, in its role of administrator of the plans, had fiduciary duties to the members
of the plan and that when it is acting in that role it can only act in the interests of the plans' beneficiaries. It is not necessary for
present purposes to decide whether a pension plan administrator is a per se or ad hoc fiduciary, although it must surely be rare
that a pension plan administrator would not have fiduciary duties in carrying out that role: Burke v. Hudson's Bay Co., 2010
SCC 34, [2010] 2 S.C.R. 273 (S.C.C.), at para. 41, aff'g 2008 ONCA 394, 67 C.C.P.B. 1 (Ont. C.A.), at para. 55.


185      However, the conclusion that Indalex as plan administrator had fiduciary duties to the plan beneficiaries is the beginning,
not the end of the inquiry. This is because fiduciary duties do not exist at large, but arise from and relate to the specific legal
interests at stake: Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R. 261 (S.C.C.), at para. 31. As
La Forest J. put it in International Corona Resources Ltd. v. LAC Minerals Ltd., [1989] 2 S.C.R. 574 (S.C.C.):


The obligation imposed [on a fiduciary] may vary in its specific substance depending on the relationship ... [N]ot every
legal claim arising out of a relationship with fiduciary incidents will give rise to a claim for breach of fiduciary duty.... It is
only in relation to breaches of the specific obligations imposed because the relationship is one characterized as fiduciary
that a claim for breach of fiduciary duty can be founded.


[Emphasis added; pp. 646-47.]


186      The nature and scope of the fiduciary duty must, therefore, be assessed in the legal framework governing the relationship
out of which the fiduciary duty arises: see, e.g., Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23, [2011]
2 S.C.R. 175 (S.C.C.), at para. 141; Perez v. Galambos, 2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.), at paras. 36-37; B. (K.L.) v.
British Columbia, 2003 SCC 51, [2003] 2 S.C.R. 403 (S.C.C.), at para. 41. So, for example, as a general rule, a fiduciary has a
duty of loyalty including the duty to avoid conflicts of interest: see, e.g., 3464920 Canada Inc. v. Strother, 2007 SCC 24, [2007]
2 S.C.R. 177 (S.C.C.), at para. 35; Lac Minerals, at pp. 646-47. However, this general rule may have to be modified in light of
the legal framework within which a particular fiduciary duty must be exercised. In my respectful view, this is such a case.


(b) The Legal Framework of Indalex's Dual Role as a Plan Administrator and Employer
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187      In order to define the nature and scope of Indalex's role and fiduciary obligations as a plan administrator, we must
examine the legal framework within which the administrator functions. This framework is established primarily by the plan
documents and the relevant provisions of the PBA. It is to these sources, first and foremost, that we look in order to shape the
specific fiduciary duties owed in this context.


188      Turning first to the plan documents, I take the salaried plan as an example. Under it, the company is appointed the plan
administrator: art. 13.01. The term "Company" is defined to mean Indalex Limited and any reference in the plan to actions taken
or discretion to be exercised by the Company means Indalex acting through the board of directors or any person authorized
by the board for the purposes of the plan: art. 2.09. Article 13.01 provides that the "Management Committee of the Board of
Directors of the Company will appoint a Pension and Benefits Committee to act on behalf of the Company in its capacity as
administrator of the Plan. The Pension and Benefits Committee will decide conclusively all matters relating to the operation,
interpretation and application of the Plan." Thus, the Pension and Benefits Committee is to act on behalf of the company and
by virtue of art. 2.09 its acts are considered those of the company. Article 13.02 sets out the duties of the Pension and Benefits
Committee which include the "performance of all administrative functions not performed by the Funding Agent, the Actuary
or any group annuity contract issuer": art. 13.02(1).


189      The plan administrator also has statutory powers and duties by virtue of the PBA. Section 22 lists the general duties of
plan administrators, three of which are particularly relevant to these appeals:


22. (1) [Care, diligence and skill] The administrator of a pension plan shall exercise the care, diligence and skill in the
administration and investment of the pension fund that a person of ordinary prudence would exercise in dealing with the
property of another person.


(2) [Special knowledge and skill] The administrator of a pension plan shall use in the administration of the pension plan and
in the administration and investment of the pension fund all relevant knowledge and skill that the administrator possesses
or, by reason of the administrator's profession, business or calling, ought to possess.


. . . . .


(4) [Conflict of interest] An administrator or, if the administrator is a pension committee or a board of trustees, a member
of the committee or board that is the administrator of a pension plan shall not knowingly permit the administrator's interest
to conflict with the administrator's duties and powers in respect of the pension fund.


190      Not surprisingly, the powers and duties conferred on the administrator by the legislation are administrative in nature.
For the most part they pertain to the internal management of the pension fund and to the relationship among the pension
administrator, the beneficiaries, and the Superintendent of Financial Services ("Superintendent"). The list includes: applying to
the Superintendent for registration of the plan and any amendments to it as well as filing annual information returns: ss. 9, 12
and 20 of the PBA; providing beneficiaries and eligible potential beneficiaries with information and documents: ss. 10(1)12 and
25; ensuring that the plan is administered in accordance with the PBA and its regulations and plan documents: s. 19; notifying
beneficiaries of proposed amendments to the plan that would reduce benefits: s. 26; paying commuted value for pensions: s.
42; and filing wind-up reports if the plan is terminated: s. 70.


191      Of special relevance for this case are two additional provisions. Under s. 56, the administrator has a duty to ensure that
pension payments are made when due and to notify the Superintendent if they are not and, under s. 59, the administrator has
the authority to commence court proceedings when pension payments are not made.


192      The fiduciary duties that employer-administrators owe to plan beneficiaries relate to the statutory and other tasks described
above; these are the "specific legal interests" with respect to which the employer-administrator's fiduciary duties attach.


193      Another important aspect of the legal context for Indalex's fiduciary duties as a plan administrator is that it was acting in
the dual role of an employer-administrator. This dual role is expressly permitted under s. 8(1)(a) of the PBA, but this provision
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creates a situation where a single entity potentially owes two sets of fiduciary duties (one to the corporation and the other to
the plan members).


194      This was the case for Indalex. As an employer-administrator, Indalex acted through its board of directors and so it was
that body which owed fiduciary duties to the plan members. The board of directors also owed a fiduciary duty to the company
to act in its best interests: Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 122(1)(a); BCE Inc., Re, 2008 SCC 69,
[2008] 3 S.C.R. 560 (S.C.C.), at para. 36. In deciding what is in the best interests of the corporation, a board may look to the
interests of shareholders, employees, creditors and others. But where those interests are not aligned or may conflict, it is for the
directors, acting lawfully and through the exercise of business judgment, to decide what is in the overall best interests of the
corporation. Thus, the board of Indalex, as an employer-administrator, could not always act exclusively in the interests of the
plan beneficiaries; it also owed duties to Indalex as a corporation.


(c) Breaches of Fiduciary Duty


195      Against the background of these legal principles, I turn to consider the Court of Appeal's findings in relation to Indalex's
breach of its fiduciary duties as administrator of the plans. As noted, they fall into three categories: being in a conflict of interest
position; taking steps to reduce pension obligations in the CCAA proceedings; and seeking bankruptcy status.


(i) Conflict of Interest


196      The questions here are first what constitutes a conflict of interest or duty between Indalex as business decision-maker
and Indalex as plan administrator and what must be done when a conflict arises?


197      The Court of Appeal in effect concluded that a conflict of interest arises whenever Indalex makes business decisions that
have "the potential to affect the Plans beneficiaries' rights" (para. 132) and that whenever such a conflict of interest arose, the
employer-administrator was immediately in breach of its fiduciary duties to the plan members. Respectfully, this position puts
the matter far too broadly. It cannot be the case that a conflict arises simply because the employer, exercising its management
powers in the best interests of the corporation, does something that has the potential to affect the plan beneficiaries.


198      This conclusion flows inevitably from the statutory context. The existence of apparent conflicts that are inherent in
the two roles being performed by the same party cannot be a breach of fiduciary duty because those conflicts are specifically
authorized by the statute which permits one party to play both roles. As noted earlier, the PBA specifically permits employers
to act as plan administrators (s. 8(1)(a)). Moreover, the broader business interests of the employer corporation and the interests
of pension beneficiaries in getting the promised benefits are almost always at least potentially in conflict. Every important
business decision has the potential to put at risk the solvency of the corporation and therefore its ability to live up to its pension
obligations. The employer, within the limits set out in the plan documents and the legislation generally, has the authority to
amend the plan unilaterally and even to terminate it. These steps may well not serve the best interests of plan beneficiaries.


199      Similarly, the simple existence of the sort of conflicts of interest identified by the Court of Appeal — those inherent in
the employer's exercise of business judgment — cannot of themselves be a breach of the administrator's fiduciary duty. Once
again, that conclusion is inconsistent with the statutory scheme that expressly permits an employer to act as plan administrator.


200      How, then, should we identify conflicts of interest in this context?


201      In R. v. Neil, 2002 SCC 70, [2002] 3 S.C.R. 631 (S.C.C.), Binnie J. referred to the Restatement Third, The Law Governing
Lawyers (2000), at § 121, to explain when a conflict of interest occurs in the context of the lawyer-client relationship: para. 31.
In my view, the same general principle, adapted to the circumstances, applies with respect to employer-administrators. Thus,
a situation of conflict of interest occurs when there is a substantial risk that the employer-administrator's representation of the
plan beneficiaries would be materially and adversely affected by the employer-administrator's duties to the corporation. I would
recall here, however, that the employer-administrator's obligation to represent the plan beneficiaries extends only to those tasks
and duties that I have described above.



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017688742&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017688742&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002515819&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Default)





Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733


2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 63


202      In light of the foregoing, I am of the view that the Court of Appeal erred when it found, in effect that a conflict of interest
arose whenever Indalex was making decisions that "had the potential to affect the Plans beneficiaries' rights": para. 132. The
Court of Appeal expressed both the potential for conflict of interest or duty and the fiduciary duty of the plan administrator
much too broadly.


(ii) Steps in the CCAA Proceedings to Reduce Pension Obligations and Notice of Them


203      The Court of Appeal found that Indalex breached its fiduciary duty simply by commencing CCAA proceedings knowing
that the plans were underfunded and by failing to give the plan beneficiaries notice of the proceedings: para. 139. As I understand
the court's reasons, the decision to commence CCAA proceedings was solely the responsibility of the corporation and not part
of the administration of the pension plan: para. 131. The difficulty which the Court of Appeal saw arose from the potential
of the CCAA proceedings to result in a reduction of the corporation's pension obligations to the prejudice of the beneficiaries:
paras. 131-32.


204      I respectfully disagree. Like Justice Deschamps, I find that seeking an initial order protecting the corporation from
actions by its creditors did not, on its own, give rise to any conflict of interest or duty on the part of Indalex (reasons of Justice
Deschamps, at para. 72).


205      First, it is important to remember that the purpose of CCAA proceedings is not to disadvantage creditors but rather to
try to provide a constructive solution for all stakeholders when a company has become insolvent. As my colleague, Deschamps
J. observed in Century Services, at para. 15:


... the purpose of the CCAA ... is to permit the debtor to continue to carry on business and, where possible, avoid the social
and economic costs of liquidating its assets.


In the same decision, at para. 59, Deschamps J. also quoted with approval the following passage from the reasons of Doherty
J.A. in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57 (dissenting):


The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.


For this reason, I would be very reluctant to find that, simply by virtue of embarking on CCAA proceedings, an employer-
administrator breaches its duties to plan members.


206      Second, the facts of this case do not support the contention that the interests of the plan beneficiaries and the employer
were in conflict with respect to the decision to seek CCAA protection. It cannot seriously be suggested that some other course
would have protected more fully the rights of the plan beneficiaries. The Court of Appeal did not suggest an alternative to
seeking CCAA protection from creditors, nor did any of the parties. Indalex was in serious financial difficulty and its options
were limited: either make a proposal to its creditors (under the CCAA or under the BIA), or go bankrupt. Moreover, the plan
administrator's duty and authority do not extend to ensuring the solvency of the corporation and an independent administrator
could not reasonably expect to be consulted about the plan sponsor's decision to seek CCAA protection. Finally, the application
for CCAA proceedings did not reduce pension obligations other than to temporarily relieve the corporation of making special
payments and it was the only step with any prospect of the pension funds obtaining from the insolvent corporation the money that
would become due. There was thus no conflict of duty or interest between the administrator and the employer when protective
action was taken for the purpose of preserving the status quo for the benefit of all stakeholders.


207      The Court of Appeal also found that it was a breach of fiduciary duty not to give the plan beneficiaries notice of the initial
application for CCAA protection. Again, here, I must join Deschamps J. in disagreeing with the Court of Appeal's conclusion.
Section 11(1) of the CCAA as it stood at the time of the proceedings, provided that parties could commence CCAA proceedings
without giving notice to interested persons:
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11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application is
made under this Act in respect of a company, the court, on the application of any person interested in the matter, may,
subject to this Act, on notice to any other person or without notice as it may see fit, make an order under this section.


208      This provision was renumbered but not substantially changed when the Act was amended in September of 2009 (S.C.
2005, c. 47, s. 128, in force Sept. 18, 2009, SI/2009-68). Although it is not appropriate in every case, CCAA courts have
discretion to make initial orders on an ex parte basis. This may be an appropriate — even necessary — step in order to prevent
"creditors from moving to realize on their claims, essentially a 'stampede to the assets' once creditors learn of the debtor's
financial distress": J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at p. 55 ("Rescue!"); see also Algoma
Steel Inc., Re (2001), 25 C.B.R. (4th) 194 (Ont. C.A.), at para. 7. The respondents did not challenge Morawetz J.'s decision to
exercise his discretion to make an ex parte order in this case.


209      This is not to say, however, that ex parte initial orders will always be required or acceptable. Without attempting to be
exhaustive or to express any final view on these issues, I simply note that there have been at least three ways in which courts
have mitigated the possible negative effect on creditors of making orders without notice to potentially affected parties. First,
courts have been reluctant to grant ex parte orders where the situation of the debtor company is not urgent. In Rescue!, Janis
Sarra explains that courts are increasingly expecting applicants to have given notice before applying for a stay under the CCAA:
p. 55. An example is Marine Drive Properties Ltd., Re, 2009 BCSC 145, 52 C.B.R. (5th) 47 (B.C. S.C.), a case in which Butler
J. held that "[i]nitial applications in CCAA proceedings should not be brought without notice merely because it is an application
under that Act. The material before the court must be sufficient to indicate an emergent situation": para. 27. Second, courts
have included "come-back" clauses in their initial orders so that parties could return to court at a later date to seek to set aside
some or all of the order: Rescue!, at p. 55. Note that such a clause was included in the initial order by Morawetz J.: para. 46.
Finally, courts have limited their initial orders to the issues that need to be resolved immediately and have left other issues to
be resolved after all interested parties have been given notice. Thus, in Timminco Ltd., Re, 2012 ONSC 506, 85 C.B.R. (5th)
169 (Ont. S.C.J. [Commercial List]), Morawetz J. limited the initial CCAA order so that priorities were only granted over the
party that had been given notice. The discussion of suspending special payments or granting creditors priority over pension
beneficiaries was left to a later date, after the parties that would be affected had been given notice. A similar approach was
taken in the case of AbitibiBowater Inc., Re, 2009 QCCS 6459 (C.S. Que.). In his initial CCAA order, Gascon J. put off the
decision regarding the suspension of past service contributions or special payments to the pension plans in question until the
parties likely to be affected could be advised of the applicant's request: para. 7.


210      Failure to give notice of the initial CCAA proceedings was not a breach of fiduciary duty in this case. Indalex's decision
to act as an employer-administrator cannot give the plan beneficiaries any greater benefit than they would have if their plan was
managed by a third party administrator. Had there been a third party administrator in this case, Indalex would not have been
under an obligation to tell the administrator that it was planning to enter CCAA proceedings. The respondents are asking this
Court to give the advantage of Indalex's knowledge as employer to Indalex as the plan administrator in circumstances where
the employer would have been unlikely to disclose the information itself. I am not prepared to blur the line between employers
and administrators in this way.


211      I conclude that Indalex did not breach its fiduciary duty by commencing CCAA proceedings or by not giving notice to
the plan beneficiaries of its intention to seek the initial CCAA order.


212      I turn next to the Court of Appeal's conclusion that seeking and obtaining the DIP orders without notice to the plan
beneficiaries and seeking and obtaining the sale approval order constituted breaches of fiduciary duty.


213      To begin, I agree with the Court of Appeal that "just because the initial decision to commence CCAA proceedings is solely
a corporate one ... does not mean that all subsequent decisions made during the proceedings are also solely corporate ones": para.
132. It was at this point that Indalex's interests as a corporation came into conflict with its duties as a pension plan administrator.
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214      The DIP orders could easily have the effect of making it impossible for Indalex to satisfy its funding obligations to the
plan beneficiaries. When Indalex, through the exercise of business judgment, sought CCAA orders that would or might have
this effect, it was in conflict with its duty as plan administrator to ensure that all contributions were paid when due.


215      I do not think, however, that the simple existence of this conflict of interest and duty, on its own, was a breach of fiduciary
duty in these circumstances. As discussed earlier, the PBA expressly permits an employer to be a pension administrator and the
statutory provisions about conflict of interest must be understood and applied in light of that fact. Moreover, an independent
plan administrator would have no decision-making role with respect to the conduct of CCAA proceedings. So in my view, the
difficulty that arose here was not the existence of the conflict itself, but Indalex's failure to take steps so that the plan beneficiaries
would have the opportunity to have their interests protected in the CCAA proceedings as if the plans were administered by an
independent administrator. In short, the difficulty was not the existence of the conflict, but the failure to address it.


216      Despite Indalex's failure to address its conflict of interest, the plan beneficiaries, through their own efforts, were
represented at subsequent steps in the CCAA proceedings. The effect of Indalex's breach was therefore mitigated, a point which
I will discuss in greater detail when I turn to the issue of the constructive trust.


217      Nevertheless, for the purposes of providing some guidance for future CCAA proceedings, I take this opportunity to
briefly address what an employer-administrator can do to respond to these sorts of conflicts. First and foremost, an employer-
administrator who finds itself in a conflict must bring the conflict to the attention of the CCAA judge. It is not enough to include
the beneficiaries in the list of creditors; the judge must be made aware that the debtor, as an administrator of the plan is, or
may be, in a conflict of interest.


218      Given their expertise and their knowledge of particular cases, CCAA judges are well placed to decide how best to ensure
that the interests of the plan beneficiaries are fully represented in the context of "real-time" litigation under the CCAA. Knowing
of the conflict, a CCAA judge might consider it appropriate to appoint an independent administrator or independent counsel
as amicus curiae on terms appropriate to the particular case. Indeed, there have been cases in which representative counsel
have been appointed to represent tort claimants, clients, pensioners and non-unionized employees in CCAA proceedings on
terms determined by the judge: Rescue!, at p. 278; see, e.g., First Leaside Wealth Management Inc., Re, 2012 ONSC 1299
(Ont. S.C.J. [Commercial List]); Nortel Networks Corp., Re (2009), 75 C.C.P.B. 206 (Ont. S.C.J. [Commercial List]). In other
circumstances, a CCAA judge might find that it is feasible to give notice directly to the pension beneficiaries. In my view,
notice, though desirable, may not always be feasible and decisions on such matters should be left to the judicial discretion of
the CCAA judge. Alternatively, the judge might consider limiting draws on the DIP facility until notice can be given to the
beneficiaries: Royal Oak Mines Inc., Re (1999), 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercial List]), at para. 24. Ultimately,
the appropriate response or combination of responses should be left to the discretion of the CCAA judge in a particular case.
The point, as well expressed by the Court of Appeal, is that the insolvent corporation which is also a pension plan administrator
cannot "simply ignore its obligations as the Plans' administrator once it decided to seek CCAA protection": para. 132.


219      I conclude that the Court of Appeal erred in finding that Indalex breached its fiduciary duties as plan administrator
by taking the various steps it did in the CCAA proceedings. However, I agree with the Court of Appeal that it breached its
fiduciary duty by failing to take steps to ensure that the plan beneficiaries had the opportunity to be as fully represented in those
proceedings as if there had been an independent plan administrator.


(iii) The Bankruptcy Motion


220      At the same time Indalex applied for the sale approval order, it also applied to lift the CCAA stay so that it could
file an assignment into bankruptcy. As Campbell J. put it, this was done "to ensure the priority regime [it] urged as the basis
for resisting the deemed trust": para. 52. The Court of Appeal concluded that this was a breach of Indalex's fiduciary duties
because the motion was brought "with the intention of defeating the deemed trust claims and ensuring that the Reserve Fund
was transferred to [the U.S. debtors]": para. 139. I respectfully disagree.
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221      It was certainly open to Indalex as an employer to bring a motion to voluntarily enter into bankruptcy. A pension plan
administrator has no responsibility or authority in relation to that step. The problem here is not that the motion was brought,
but that Indalex failed to meaningfully address the conflict between its corporate interests and its duties as plan administrator.


222      To sum up, I conclude that Indalex did not breach any fiduciary duty by undertaking CCAA proceedings or seeking
the relief that it did. The breach arose from Indalex's failure to ensure that its pension plan beneficiaries had the opportunity to
have their interests effectively represented in the insolvency proceedings, particularly when Indalex sought the DIP financing
approval, the sale approval and the motion for bankruptcy.


(3) Was Imposing a Constructive Trust Appropriate in This Case?


223      The next issue is whether a remedial constructive trust is, as the Court of Appeal concluded, an appropriate remedy
in response to the breach of fiduciary duty.


224      The Court of Appeal exercised its discretion to impose a constructive trust and its exercise of this discretion is entitled
to deference. Only if the discretion has been exercised on the basis of an erroneous principle should the order be overturned on
appeal: Donkin v. Bugoy, [1985] 2 S.C.R. 85 (S.C.C.), cited in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.), at para.
54, by Sopinka J. (dissenting, but not on this point). In my respectful view, the Court of Appeal's erroneous conclusions about
the scope of a plan administrator's fiduciary duties require us to examine the constructive trust issue anew. Moreover, the Court
of Appeal, in my respectful opinion, erred in principle in finding that the asset in this case resulted from the breach of fiduciary
duty such that it would be unjust for the party in breach to retain it.


225      As noted earlier, the Court of Appeal imposed a constructive trust in favour of the plan beneficiaries with respect to funds
retained in the reserve fund equal to the total amount of the wind-up deficiency for both plans. In other words, upon insolvency
of Indalex, the plan beneficiaries received 100 cents on the dollar as a result of a judicially imposed trust taking priority over
secured creditors, and indeed over other unsecured creditors, assuming there was no deemed trust for the executive plan.


226      I have explained earlier why I take a different view than did the Court of Appeal of Indalex's breach of fiduciary duty. In
light of what I conclude was the breach which could give rise to a remedy, my view is that the constructive trust cannot properly
be imposed in this case and the Court of Appeal erred in principle in exercising its discretion to impose this remedy.


227      I part company with the Court of Appeal with respect to several aspects of its constructive trust analysis; it is far
from clear to me that any of the conditions for imposing a constructive trust were present here. However, I will only address
one of them in detail. As I will explain, a remedial constructive trust for a breach of fiduciary duty is only appropriate if the
wrongdoer's acts give rise to an identifiable asset which it would be unjust for the wrongdoer (or sometimes a third party) to
retain. In my view, Indalex's failure to meaningfully address conflicts of interest that arose during the CCAA proceedings did
not result in any such asset.


228      As the Court of Appeal recognized, the governing authority concerning the remedial constructive trust outside the
domain of unjust enrichment is Soulos. In Soulos, McLachlin J. (as she then was) wrote that a constructive trust may be an
appropriate remedy for breach of fiduciary duty: paras. 19-45. She laid out four requirements that should generally be satisfied
before a constructive trust will be imposed: para. 45. Although, in Soulos, McLachlin J. was careful to indicate that these are
conditions that "generally" must be present, all parties in this case accept that these four conditions must be present before a
remedial constructive trust may be ordered for breach of fiduciary duty. The four conditions are these:


(1) The defendant must have been under an equitable obligation, that is, an obligation of the type that courts of equity
have enforced, in relation to the activities giving rise to the assets in his hands;


(2) The assets in the hands of the defendant must be shown to have resulted from deemed or actual agency activities
of the defendant in breach of his equitable obligation to the plaintiff;
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(3) The plaintiff must show a legitimate reason for seeking a proprietary remedy, either personal or related to the need
to ensure that others like the defendant remain faithful to their duties and;


(4) There must be no factors which would render imposition of a constructive trust unjust in all the circumstances of
the case; e.g., the interests of intervening creditors must be protected. [para. 45]


229      My concern is with respect to the second requirement, that is, whether the breach resulted in an asset in the hands of
Indalex. A constructive trust arises when the law imposes upon a party an obligation to hold specific property for another: D. W.
M. Waters, M. R. Gillen and L. D. Smith, Waters' Law of Trusts in Canada (3rd ed. 2005), at p. 454 ("Waters'"). The purpose
of imposing a constructive trust as a remedy for a breach of duty or unjust enrichment is to prevent parties "from retaining
property which in 'good conscience' they should not be permitted to retain": Soulos, at para. 17. It follows, therefore, that while
the remedial constructive trust may be appropriate in a variety of situations, the wrongdoer's conduct toward the plaintiff must
generally have given rise to assets in the hands of the wrongdoer (or of a third party in some situations) which cannot in justice
and good conscience be retained. That cannot be said here.


230      The Court of Appeal held that this second condition was present because "[t]he assets [i.e. the reserve fund monies]
are directly connected to the process in which Indalex committed its breaches of fiduciary obligation": para. 204. Respectfully,
this conclusion is based on incorrect legal principles. To satisfy this second condition, it must be shown that the breach resulted
in the assets being in Indalex's hands, not simply, as the Court of Appeal thought, that there was a "connection" between the
assets and "the process" in which Indalex breached its fiduciary duty. Recall that in Soulos itself, the defendant's acquisition of
the disputed property was a direct result of his breach of his duty of loyalty to the plaintiff: para. 48. This is not our case. As
the Court observed, in the context of an unjust enrichment claim in Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.), at p. 995;


... for a constructive trust to arise, the plaintiff must establish a direct link to the property which is the subject of the trust
by reason of the plaintiff's contribution.


231      While cases of breach of fiduciary duty are different in important ways from cases of unjust enrichment, La Forest
J. (with Lamer J. concurring on this point) applied a similar standard for proprietary relief in Lac Minerals, a case in which
wrongdoing was the basis for the constructive trust: p. 678, quoted in Waters', at p. 471. His comments demonstrate the high
standard to be met in order for a constructive trust to be awarded:


The constructive trust awards a right in property, but that right can only arise once a right to relief has been established.
In the vast majority of cases a constructive trust will not be the appropriate remedy.... [A] constructive trust should only
be awarded if there is reason to grant to the plaintiff the additional rights that flow from recognition of a right of property.
[p. 678]


232      The relevant breach in this case was the failure of Indalex to meaningfully address the conflicts of interest that arose
in the course of the CCAA proceedings. (The breach that arose with respect to the bankruptcy motion is irrelevant because that
motion was not addressed and therefore could not have given rise to the assets.) The "assets" in issue here are the funds in the
reserve fund which were retained from the proceeds of the sale of Indalex as a going concern. Indalex's breach in this case did
not give rise to the funds which were retained by the Monitor in the reserve fund.


233      Where does the respondents' claim of a procedural breach take them? Taking their position at its highest, it would be that
the DIP approval proceedings and the sale would not have been approved. This position, however, is fatally flawed. Turning
first to the DIP approval, there is no evidence to support the view that, had Indalex addressed its conflict in the DIP approval
process, the DIP financing would have been rejected or granted on different terms. The CCAA judge, being fully aware of the
pension situation, ruled that the DIP financing was "required", that there was "no other alternative available to the Applicants
for a going concern solution", and that "the benefit to stakeholders and creditors of the DIP Financing outweighs any potential
prejudice to unsecured creditors that may arise as a result of the granting of super-priority secured financing": endorsement of
Morawetz J., April 8, 2009, at paras. 6 and 9. In effect, the respondents are claiming funds which arose only because of the
process to which they now object. Taking into account that there was an absence of any evidence that more favourable financing
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terms were available, that the judge's decision was made with full knowledge of the plan beneficiaries' claims, and that he
found that the DIP financing was necessary, the respondents' contention is not only speculative, it also directly contradicts the
conclusions of the CCAA judge.


234      Turning next to the sale approval and the approval of the distribution of the assets, it is clear that the plan beneficiaries had
independent representation but that this did not change the result. Although, perhaps with little thanks to Indalex, the interests
of both plans were fully and ably represented before Campbell J. at the sale approval and interim distribution motions in July
of 2009.


235      The executive plan retirees, through able counsel, objected to the sale on the basis that the liquidation values set out in the
Monitor's seventh report would provide greater return for unsecured creditors. The motions judge dismissed this objection "on
the basis that there was no clear evidence to support the proposition and in any event the transaction as approved did preserve
value for suppliers, customers and preserve approximately 950 jobs": trial reasons of Campbell J., at para. 13 (emphasis added).
Both the executive plan retirees and the USW, which represented some members of the salaried plan, objected to the proposed
distribution of the sale proceeds. In response to this objection, it was agreed that those objections would be heard promptly and
that the Monitor would retain sufficient funds to satisfy the pensioners' claims if they were upheld: trial reasons of Campbell
J., at paras. 14-16.


236      There is no evidence to support the contention that Indalex's breach of its fiduciary duty as pension administrator resulted
in the assets retained in the reserve fund. I therefore conclude that the Court of Appeal erred in law in finding that the second
condition for imposing a constructive trust — i.e. that the assets in the defendant's hands must be shown to have resulted from
the defendant's breaches of duty to the plaintiff — had been established.


237      I would add only two further comments with respect to the constructive trust. A major concern of the Court of Appeal
was that unless a constructive trust were imposed, the reserve funds would end up in the hands of other Indalex entities which
were not operating at arm's length from Indalex. The U.S. debtors claimed the reserve fund because it had paid on its guarantee
of the DIP loans and thereby stepped into the shoes of the DIP lender with respect to priority. Sun Indalex claims in the U.S.
bankruptcy proceedings as a secured creditor of the U.S. debtors. The Court of Appeal put its concern this way: "To permit Sun
Indalex to recover on behalf of [the U.S. debtors] would be to effectively permit the party who breached its fiduciary obligations
to take the benefit of those breaches, to the detriment of those to whom the fiduciary obligations were owed": para. 199.


238      There are two difficulties with this approach, in my respectful view. The U.S. debtors paid real money to honour their
guarantees. Moreover, unless there is a legal basis for ignoring the separate corporate personality of separate corporate entities,
those separate corporate existences must be respected. Neither the parties nor the Court of Appeal advanced such a reason.


239      Finally, I would note that imposing a constructive trust was wholly disproportionate to Indalex's breach of fiduciary duty.
Its breach — the failure to meaningfully address the conflicts of interest that arose during the CCAA process — had no adverse
impact on the plan beneficiaries in the sale approval process which gave rise to the "asset" in issue. Their interests were fully
represented and carefully considered before the sale was approved and the funds distributed. The sale was nonetheless judged
to be in the best interests of the corporation, all things considered. In my respectful view, imposing a $6.75 million penalty on
the other creditors as a remedial response to this breach is so grossly disproportionate to the breach as to be unreasonable.


240      A judicially ordered constructive trust, imposed long after the fact, is a remedy that tends to destabilize the certainty
which is essential for commercial affairs and which is particularly important in financing a workout for an insolvent corporation.
To impose a constructive trust in response to a breach of fiduciary duty to ensure for the plan beneficiaries some procedural
protections that they in fact took advantage of in any case is an unjust response in all of the circumstances.


241      I conclude that a constructive trust is not an appropriate remedy in this case and that the Court of Appeal erred in
principle by imposing it.


C. Third Issue: Did the Court of Appeal Err in Concluding That the Super Priority Granted in the CCAA Proceedings Did
Not Have Priority by Virtue of the Doctrine of Federal Paramountcy?
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242      Although I disagree with my colleague Justice Deschamps with respect to the scope of the s. 57(4) deemed trust, I agree
that if there was a deemed trust in this case, it would be superseded by the DIP loan because of the operation of the doctrine
of federal paramountcy: paras. 48-60.


D. Fourth Issue: Did the Court of Appeal Err in its Cost Endorsement Respecting the USW?


(1) Introduction


243      The disposition of costs in the Court of Appeal was somewhat complex. Although the costs appeal relates only to the
costs of the USW, it is necessary in order to understand their position to set out the costs order below in full.


244      With respect to the costs of the appeal to the Court of Appeal, no order was made for or against the Monitor due to
its prior agreement with the former executives and the USW. However, the court ordered that the former executives and the
USW, as successful parties, were each entitled to costs on a partial indemnity basis fixed at $40,000 inclusive of taxes and
disbursements from Sun Indalex and the U.S. Trustee, payable jointly and severally: costs endorsement, 2011 ONCA 578, 81
C.B.R. (5th) 165 (Ont. C.A.), at para. 7.


245      Morneau Shepell Ltd., the Superintendent, and the former executives reached an agreement with respect to legal fees and
disbursements and the Court of Appeal approved that agreement. The former executives received full indemnity legal fees and
disbursements in the amount of $269,913.78 to be paid from the executive plan attributable to each of the 14 former executives'
accrued pension benefits, allocated among the 14 former executives in relation to their pension entitlement from the executive
plan. In other words, the costs would not be borne by the other three members of the executive plan who did not participate
in the proceedings: C.A. costs endorsement, at para. 2. The costs of the appeal payable by Sun Indalex and the U.S. Trustee
were to be paid into the fund of the executive plan and allocated among the 14 former executives in relation to their pension
entitlement from the executive plan.


246      USW sought an order for payment of its costs from the fund of the salaried plan. However, the Court of Appeal declined
to make such an order because the USW was in a "materially different position" than that of the former executives: costs
endorsement, at para. 3. The latter were beneficiaries to the pension fund (14 of the 17 members of the plan), and they consented
to the payment of costs from their individual benefit entitlements. Those who had not consented would not be affected by the
payment. In contrast, the USW was the bargaining agent (not the beneficiary) for only 7 of the 169 beneficiaries of the salaried
plan, none of whom was given notice of, or consented to, the payment of legal costs from the salaried plan. Moreover, the USW
sought and seeks an order that its costs be paid out of the fund. This request is significantly different than the order made in
favour of the former executives. The former executives explicitly ensured that their choice to pursue the litigation would not put
at risk the pension benefits of those members who did not retain counsel even though of course those members would benefit
in the event the litigation was successful. The USW is not proposing to insulate the 162 members whom it does not represent
from the risk of litigation; it seeks an order requiring all members to share the risk of the litigation even though it represents
only 7 of the 169. The proposition advanced by the USW was thus materially different from that advanced on behalf of the
executive plan and approved by the court.


(2) Standard of Review


247      In Kerry (Canada) Inc. v. Ontario (Superintendent of Financial Services), 2009 SCC 39, [2009] 2 S.C.R. 678 (S.C.C.),
Rothstein J. held that "costs awards are quintessentially discretionary": para. 126. Discretionary costs decisions should only be
set aside on appeal if the court below "has made an error in principle or if the costs award is plainly wrong": Hamilton v. Open
Window Bakery Ltd. (2003), 2004 SCC 9, [2004] 1 S.C.R. 303 (S.C.C.), at para. 27.


(3) Analysis


248      I do not see any basis to interfere with the Court of Appeal's costs endorsement in this case. In my view, the USW's
submissions are largely based on an inaccurate reading of the Court of Appeal's costs endorsement. Contrary to what the USW
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submits, the Court of Appeal did not require the consent of plan beneficiaries as a prerequisite to ordering payment of costs
from the fund. Nor is it correct to suggest that the costs endorsement would "restrict recovery of beneficiary costs to instances
when there is a surplus in the pension trust fund" or "preclude financing of beneficiary action when a fund is in deficit": USW
factum, at paras. 71 and 76. Nor would I read the Court of Appeal's brief costs endorsement as laying down a rule that a union
representing pension beneficiaries cannot recover costs from the fund because the union itself is not a beneficiary.


249      The premise of the USW's appeal appears to be that it was entitled to costs because it met what it refers to in its
submissions as the Costs Payment Test and that if the executive plan members got their costs out of their pension fund, the union
should get its costs out of the salaried employees' pension fund. Respectfully, I do not accept the validity of either premise.


250      The decision whether to award costs from the pension fund remains a discretionary matter. In Nolan, Rothstein J.
surveyed the various factors that courts have taken into account when deciding whether to award a litigant its costs out of a
pension trust. The first broad inquiry considered in Nolan was into whether the litigation concerned the due administration of
the trust. In connection with this inquiry, courts have considered the following factors: (1) whether the litigation was primarily
about the construction of the plan documents; (2) whether it clarified a problematic area of the law; (3) whether it was the only
means of clarifying the parties' rights; (4) whether the claim alleged maladministration; and (5) whether the litigation had no
effect on other beneficiaries of the trust fund: Nolan, at para. 126.


251      The second broad inquiry discussed in Nolan was whether the litigation was ultimately adversarial: para. 127. The
following factors have been considered: (1) whether the litigation included allegations by an unsuccessful party of a breach
of fiduciary duty; (2) whether the litigation only benefited a class of members and would impose costs on other members if
successful; and (3) whether the litigation had any merit.


252      I do not think that it is correct to elevate these two inquiries (which constitute the Costs Payment Test articulated by the
USW) to a test for entitlement to costs in the pension context. The factors set out in Nolan and other cases cited therein are best
understood as highly relevant considerations guiding the exercise of judicial discretion with respect to costs.


253      The litigation undertaken here raised novel points of law with all of the uncertainty and risk inherent in such an
undertaking. The Court of Appeal in essence decided that the USW, representing only 7 of 169 members of the plan, should
not without consultation be able to in effect impose the risks of that litigation on all of the plan members, the vast majority
of whom were not union members. Whatever arguments might be raised against the Court of Appeal's decision in light of the
success of the litigation and the sharing by all plan members of the benefits, the failure of the litigation seems to me to leave
no basis to impose the cost consequences of taking that risk on all of the plan members of an already underfunded plan.


254      The second premise of the USW appeal appears to be that if the executive plan members have their costs paid out of
the fund, so too should the salaried plan members. Respectfully, however, this is not an accurate statement of the order made
with respect to the executive plan.


255      The Court of Appeal's order with respect to the executive plan meant that only the pension fund attributable to those
members of the plan who actually supported the litigation — the vast majority I would add — would contribute to the costs of
the litigation even though all members of the plan would benefit in the case of success. As the Court of Appeal noted:


The individual represented Retirees, who comprise 14 of 17 members of the Executive Plan, have consented to the payment
of costs from their individual benefit entitlements. Those who have not consented will not be affected by the payment.
[Costs endorsement, at para. 3]


256      The Court of Appeal therefore approved an agreement as to costs which did not put at further risk the pension funds
available to satisfy the pension entitlements of those who did not support the litigation. Thus, the Court of Appeal did not apply
what the USW refers to as the Costs Payment Test to the executive plan because the costs order was the product of agreement
and did not order payment of costs out of the fund as a whole.
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257      In the case of the USW request, there was no such agreement and no such limitation of risk to the supporters of the
litigation.


258      I see no error in principle in the Court of Appeal's refusal to order the USW costs to be paid out of the pension fund,
particularly in light of the disposition of the appeal to this Court. I would dismiss the USW costs appeal but without costs.


IV. Disposition


259      I would allow the Sun Indalex, FTI Consulting and George L. Miller appeals and, except as noted below, I would set
aside the orders of the Ontario Court of Appeal and restore the February 18, 2010 orders of Campbell J.


260      With respect to costs, I would set aside the Court of Appeal's orders with respect to the costs of the appeals before that
court and order that all parties bear their own costs in the Court of Appeal and in this Court.


261      I would not disturb paras. 9 and 10 of the order of the Court of Appeal in the former executives' appeal so that the
full indemnity legal fees and disbursements of the former executives in the amount of $269,913.78 shall be paid from the fund
of the executive plan attributable to each of the 14 former executives' accrued pension benefits, and specifically such amounts
shall be allocated among the 14 former executives in relation to their pension entitlement from the executive plan and will not
be borne by the other three members of the executive plan.


262      I would dismiss the USW costs appeal, but without costs.


LeBel J. (dissenting):


I. Introduction


263      The members of two pension plans set up by Indalex Limited ("Indalex") stand to lose half or more of their pension
benefits as a consequence of the insolvency of their employer and of the arrangement approved by the Ontario Superior
Court of Justice under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). The Court of Appeal for
Ontario found that the members were entitled to a remedy. For different and partly conflicting reasons, my colleagues Justices
Deschamps and Cromwell would hold that no remedy is available to them. With all due respect for their opinions, I would
conclude, like the Court of Appeal, that the remedy of a constructive trust is open to them and should be imposed in the
circumstances of this case, for the following reasons.


264      I do not intend to summarize the facts of this case, which were outlined by my colleagues. I will address these facts
as needed in the course of my reasons. Before moving to my areas of disagreement with my colleagues, I will briefly indicate
where and to what extent I agree with them on the relevant legal issues.


265      Like my colleagues, I conclude that no deemed trust could arise under s. 57(4) of the Pension Benefits Act, R.S.O. 1990,
c. P.8 ("PBA"), in the case of the Executive Plan because this plan had not been wound up when the CCAA proceedings were
initiated. In the case of the Salaried Employees Plan, I agree with Deschamps J. that a deemed trust arises in respect of the wind-
up deficiency. But, like her, I accept that the debtor-in-possession ("DIP") super priority prevails by reason of the application
of the federal paramountcy doctrine. I also agree that the costs appeal of the United Steelworkers should be dismissed.


266      But, with respect for the opinions of my colleagues, I take a different view of the nature and extent of the fiduciary
duties of an employer who elects to act as administrator of a pension plan governed by the PBA. This dual status does not
entitle the employer to greater leniency in the determination and exercise of its fiduciary duties or excuse wrongful actions.
On the contrary, as we shall see below, I conclude that Indalex not only neglected its obligations towards the beneficiaries, but
actually took a course of action that was actively inimical to their interests. The seriousness of these breaches amply justified
the decision of the Court of Appeal to impose a constructive trust. To that extent, I propose to uphold the opinion of Gillese
J.A. and the judgment of the Court of Appeal (2011 ONCA 265, 104 O.R. (3d) 641).



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025084558&pubNum=0007352&originatingDoc=Id4ac83f3834d2226e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025084558&pubNum=0007352&originatingDoc=Id4ac83f3834d2226e0440021280d79ee&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Indalex Ltd., Re, 2013 SCC 6, 2013 CarswellOnt 733


2013 SCC 6, 2013 CarswellOnt 733, 2013 CarswellOnt 734, [2013] 1 S.C.R. 271...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 72


II. The Employer as Administrator of a Pension Plan: Its Fiduciary Duties


267      Before entering into an analysis of the obligations of an employer as administrator of a pension plan under the PBA,
it is necessary to consider the position of the beneficiaries. Who are they? At what stage are they in their lives? What are
their vulnerabilities? A fiduciary relationship is a relationship, grounded in fact and law, between a vulnerable beneficiary and
a fiduciary who holds and may exercise power over the beneficiary in situations recognized by law. Any analysis of such a
relationship requires careful consideration of the characteristics of the beneficiary. It ought not stop at the level of a theoretical
and detached approach that fails to address how, very concretely, this relationship works or can be twisted, perverted or abused,
as was the situation in this case.


268      The beneficiaries were in a very vulnerable position relative to Indalex. They did not enjoy the protection that the
existence of an independent administrator might have given them. They had no say and no input in the management of the plans.
The information about the plans and their situation came from Indalex in its dual role as employer and manager of the plans.
Their particular vulnerability arose from their relationship with Indalex, acting both as their employer and as the administrator
of their retirement plans. Their vulnerability was substantially a consequence of that specific relationship (Perez v. Galambos,
2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.), at para. 68, per Cromwell J.). The nature of this relationship had very practical
consequences on their interests. For example, as Gillese J.A. noted in her reasons (at para. 40) the consequences of the decisions
made in the course of management of the plan and during the CCAA proceedings signify that the members of the Executive
Plan stand to lose one-half to two-thirds of their retirement benefits, unless additional money is somehow paid into the plan.
These losses of benefits are, in all probability, permanent in the case of the beneficiaries who have already retired or who
are close to retirement. They deeply affect their lives and expectations. For most of them, what is lost is lost for good. No
arrangement will allow them to get a start on a new life. We should not view the situation of the beneficiaries as regrettable but
unavoidable collateral damage arising out of the ebbs and tides of the economy. In my view, the law should give the members
some protection, as the Court of Appeal intended when it imposed a constructive trust.


269      Indalex was in a conflict of interest from the moment it started to contemplate putting itself under the protection of the
CCAA and proposing an arrangement to its creditors. From the corporate perspective, one could hardly find fault with such a
decision. It was a business decision. But the trouble is that at the same time, Indalex was a fiduciary in relation to the members
and retirees of its pension plans. The "two hats" analogy offers no defence to Indalex. It could not switch off the fiduciary
relationship at will when it conflicted with its business obligations or decisions. Throughout the arrangement process and until
it was replaced by an independent administrator (Morneau Shepell Ltd.) it remained a fiduciary.


270      It is true that the PBA allows an employer to act as an administrator of a pension plan in Ontario. In such cases, the
legislature accepts that conflicts of interest may arise. But, in my opinion, nothing in the PBA allows that the employer qua
administrator will be held to a lower standard or will be subject to duties and obligations that are less stringent than those of
an independent administrator. The employer remains a fiduciary under the statute and at common law (PBA, s. 22(4)). The
employer is under no obligation to assume the burdens of administering the pension plans that it has agreed to set up or that are
the legacy of previous decisions. However, if it decides to do so, a fiduciary relationship is created with the expectation that the
employer will be able to avoid or resolve the conflicts of interest that might arise. If this proves to be impossible, the employer
is still "seized" with fiduciary duties, and cannot ignore them out of hand.


271      Once Indalex had considered the CCAA process and decided to proceed in that manner, it should have been obvious that
such a move would trigger conflicts of interest with the beneficiaries of the pension plans and that these conflicts would become
untenable, as per the terms of s. 22(4) of the PBA. Given the nature of its obligations as administrator and fiduciary, it was
impossible to wear the "two hats". Indalex had to discharge its corporate duties, but at the same time it had to address its fiduciary
obligations to the members and beneficiaries of the plans. I do not fault it for applying under the CCAA, but rather for not
relinquishing its position as administrator of the plans at the time of the application. It even retained this position once it engaged
in the arrangement process. Other conflicts and breaches of fiduciary duties and of fundamental rules of procedural equity in the
Superior Court flowed from this first decision. Moreover, Indalex maintained a strongly adversarial attitude towards the interest
of the beneficiaries throughout the arrangement process, while it was still, at least in form, the administrator of the plans.
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272      The option given to employers to act as administrators of pension plans under the PBA does not constitute a licence
to breach the fiduciary duties that flow from this function. It should not be viewed as an invitation for the courts to whitewash
the consequences of such breaches. The option is predicated on the ability of the employer-administrator to avoid the conflicts
of interests that cause these breaches. An employer deciding to assume the position of administrator cannot claim to be in the
same situation as the Crown when it discharges fiduciary obligations towards certain groups in society under the Constitution
or the law. For those cases, the Crown assumes those duties because it is obligated to do so by virtue of its role, not because
it chooses to do so. In such circumstances, the Crown must often balance conflicting interests and obligations to the broader
society in the discharge of those fiduciary duties (Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011] 2 S.C.R.
261 (S.C.C.), at paras. 37-38). If Indalex found itself in a situation where it had to balance conflicting interests and obligations,
as it essentially argues, it could not retain the position of administrator that it had willingly assumed. The solution was not
to place its function as administrator and its associated fiduciary duties in abeyance. Rather, it had to abandon this role and
diligently transfer its function as manager to an independent administrator.


273      Indalex could apply for protection under the CCAA. But, in so doing, it needed to make arrangements to avoid conflicts of
interests. As nothing was done, the members of the plans were left to play catch up as best they could when the process that put in
place the DIP financing and its super priority was initiated. The process had been launched in such a way that it took significant
time before the beneficiaries could effectively participate in the process. In practice, the United Steelworkers union, which
represented only a small group of the members of the Salaried Employees Plan, acted for them after the start of the procedures.
The members of the Executive Plan hired counsel who appeared for them. But, throughout, there were problems with notices,
delays and the ability to participate in the process. Indeed, during the CCAA proceedings, the Monitor and Indalex seemed to
have been more concerned about keeping the members of the plans out of the process rather than ensuring that their voices could
be heard. Two paragraphs of the submissions to this Court by Morneau Shepell Ltd., the subsequently appointed administrator
of the plan, aptly sums up the behaviour of Indalex and the Monitor towards the beneficiaries, whose representations were
always deemed to be either premature or late:


When counsel for the Retirees again appeared at a motion to approve the bidding procedure, his objections were considered
premature:


In my view, the issues raised by the retirees do not have any impact on the Bidding Procedures. The issues can be
raised by the retirees on any application to approve a transaction — but that is for another day. [ (2009), 79 C.C.P.B.
101 (Ont. S.C.J.), at para. 10, per Morawetz J.]


Only when counsel appeared at the sale approval motion, as directed by the motions judge, were the concerns of the
pension plan beneficiaries heard. At that time, the Appellants complain, the beneficiaries were too late and their motion
constituted a collateral attack on the original DIP Order. However, it cannot be the case that stakeholder groups are too
early, until they are too late. [Factum, at paras. 54-55]


274      I must also mention the failed attempt to assign Indalex in bankruptcy once the sale of its business had been approved.
One of the purposes of this action was essentially to harm the interests of the members of the plans. At the time, Indalex was
still wearing its two hats, at least from a legal perspective. But its duties as a fiduciary were clearly not at the forefront of its
concerns. There were constant conflicts of interest throughout the process. Indalex did not attempt to resolve them; it brushed
them aside. In so acting, it breached its duties as a fiduciary and its statutory obligations under s. 22(4) PBA.


III. Procedural Fairness in CCAA Proceedings


275      The manner in which this matter was conducted in the Superior Court was, at least partially, the result of Indalex
disregarding its fiduciary duties. The procedural issues that arose in that court did not assist in mitigating the consequences
of these breaches. It is true that, in the end, the beneficiaries obtained, or were given, some information pertaining to the
proceedings and that counsel appeared on their behalf at various stages of the proceedings. However, the basic problem is that
the proceedings were not conducted according to the spirit and principles of the Canadian system of civil justice.
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276      I accept that those procedures are often urgent. The situation of a debtor requires quick and efficient action. The turtle-
like pace of some civil litigation would not meet the needs of the application of the CCAA. However, the conduct of proceedings
under this statute is not solely an administrative process. It is also a judicial process conducted according to the tenets of the
adversarial system. The fundamentals of such a system must not be ignored. All interested parties are entitled to a fair procedure
that allows their voices to be raised and heard. It is not an answer to these concerns to say that nothing else could be done,
that no other solution would have been better, that, in substance, hearing the members would have been a waste of time. In all
branches of procedure whether in administrative law, criminal law or civil action, the rights to be informed and to be heard in
some way remain fundamental principles of justice. Those principles retain their place in the CCAA, as some authors and judges
have emphasized (J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at pp. 55-56; Royal Oak Mines Inc.,
Re (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]), at para. 5, per Farley J.). This was not done in this case, as
my colleagues admit, while they downplay the consequences of these procedural flaws and breaches.


IV. Imposing a Constructive Trust


277      In this context, I see no error in the decision of the Court of Appeal to impose a constructive trust (paras. 200-207). It
was a fair decision that met the requirements of justice, under the principles set out by our Court in Canson Enterprises Ltd.
v. Boughton & Co., [1991] 3 S.C.R. 534 (S.C.C.), and in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.). The remedy
of a constructive trust was justified in order to correct the wrong caused by Indalex (Soulos, at para. 36, per McLachlin J. (as
she then was)). The facts of the situation met the four conditions that generally justify the imposition of a constructive trust
(Soulos, at para. 45), as determined by Justice Gillese in her reasons, at paras. 203 and 204: (1) the defendant was under an
equitable obligation in relation to the activities giving rise to the assets in his or her hands; (2) the assets in the hands of the
defendant were shown to have resulted from deemed or actual agency activities of the defendant in breach of his or her equitable
obligation to the plaintiff; (3) the plaintiff has shown a legitimate reason for seeking a proprietary remedy, either personal or
related to the need to ensure that others like the defendants remain faithful to their duties; and (4) there are no factors which
would render imposition of a constructive trust unjust in all the circumstances of the case, such as the protection of the interests
of intervening creditors.


278      In crafting such a remedy, the Court of Appeal was relying on the inherent powers of the courts to craft equitable
remedies, not only in respect of procedural issues, but also of substantive questions. Section 9 of the CCAA is broadly drafted
and does not deprive courts of their power to fill in gaps in the law when this is necessary in order to grant justice to the parties
(G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation,
Discretionary Power and Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law,
2007 (2008), 41, at pp. 78-79).


279      The imposition of the trust did not disregard the different corporate personalities of Indalex and Indalex U.S. It properly
acknowledged the close relationship between the two companies, the second in effect controlling the first. This relationship
could and needed to be taken into consideration in order to determine whether a constructive trust was a proper remedy.


280      For these reasons, I would uphold the imposition of a constructive trust and I would dismiss the appeal with costs to
the respondents.


Order accordingly.


Ordonnance en conséquence.


Appendix


The Pension Benefits Amendment Act, 1973, S.O. 1973, c. 113


6. The said Act is amended by adding thereto the following sections:
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23a. — (1) Any sum received by an employer from an employee pursuant to an arrangement for the payment of
such sum by the employer into a pension plan as the employee's contribution thereto shall be deemed to be held
by the employer in trust for payment of the same after his receipt thereof into the pension plan as the employee's
contribution thereto and the employer shall not appropriate or convert any part thereof to his own use or to any use
not authorized by the trust.


(2) For the purposes of subsection 1, any sum withheld by an employer, whether by payroll deduction or otherwise,
from moneys payable to an employee shall be deemed to be a sum received by the employer from the employee.


(3) Any sum required to be paid into a pension plan by an employer as the employer's contribution to the plan shall,
when due under the plan, be deemed to be held by the employer in trust for payment of the same into the plan in
accordance with the plan and this Act and the regulations as the employer's contribution and the employer shall not
appropriate or convert any part of the amount required to be paid to the fund to his own use or to any use not authorized
by the terms of the pension plan.


Pension Benefits Act, R.S.O. 1980, c. 373


21. . . .


(2) Upon the termination or winding up of a pension plan filed for registration as required by section 17, the employer is
liable to pay all amounts that would otherwise have been required to be paid to meet the tests for solvency prescribed by
the regulations, up to the date of such termination or winding up, to the insurer, administrator or trustee of the pension plan.


. . . . .


23. — (1) Where a sum is received by an employer from an employee under an arrangement for the payment of the sum by
the employer into a pension plan as the employee's contribution thereto, the employer shall be deemed to hold the sum in
trust for the employee until the sum is paid into the pension plan whether or not the sum has in fact been kept separate and
apart by the employer and the employee has a lien upon the assets of the employer for such amount that in the ordinary
course of business would be entered in books of account whether so entered or not.


. . . . .


(3) Where an employer is required to make contributions to a pension plan, he shall be deemed to hold in trust for the
members of the plan an amount calculated in accordance with subsection (4), whether or not,


(a) the employer contributions are payable into the plan under the terms of the plan or this Act; or


(b) the amount has been kept separate and apart by the employer,


and the members have a lien upon the assets of the employer in such amount that in the ordinary course of business would
be entered into the books of account whether so entered or not.


(4) For the purpose of determining the amount deemed to be held in trust under subsection (3) on a specific date, the
calculation shall be made as if the plan had been wound up on that date.


. . . . .


32. In addition to any amounts the employer is liable to pay under subsection 21 (2), where a defined benefit pension plan
is terminated or wound up or the plan is amended so that it is no longer a defined benefit pension plan, the employer is
liable to the plan for the difference between,


(a) the value of the assets of the plan; and
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(b) the value of pension benefits guaranteed under subsection 31 (1) and any other pension benefit vested under the
terms of the plan,


and the employer shall make payments to the insurer, trustee or administrator of the pension plan to fund the amount owing
in such manner as is prescribed by regulation.


Pension Benefits Amendment Act, 1983, S.O. 1983, c. 2


2. Subsection 21 (2) of the said Act is repealed and the following substituted therefor:


(2) Upon the termination or winding up of a registered pension plan, the employer of employees covered by the pension
plan shall pay to the administrator, insurer or trustee of the pension plan,


(a) an amount equal to,


(i) the current service cost, and


(ii) the special payments prescribed by the regulations,


that have accrued to and including the date of the termination or winding up but, under the terms of the pension plan
or the regulations, are not due on that date; and


(b) all other payments that, by the terms of the pension plan or the regulations, are due from the employer to the
pension plan but have not been paid at the date of the termination or winding up.


(2a) For the purposes of clause (2) (a), the current service cost and special payments shall be deemed to accrue on a daily
basis.


3. Section 23 of the said Act is repealed and the following substituted therefor:


23. — (1) Where an employer receives money from an employee under an arrangement that the employer will pay the
money into a pension plan as the employee's contribution to the pension plan, the employer shall be deemed to hold the
money in trust for the employee until the employer pays the money into the pension plan.


(2) For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or otherwise, from
moneys payable to an employee shall be deemed to be money received by the employer from the employee.


(3) The administrator or trustee of the pension plan has a lien and charge upon the assets of the employer in an amount
equal to the amount that is deemed to be held in trust under subsection (1).


(4) An employer who is required by a pension plan to contribute to the pension plan shall be deemed to hold in trust for
the members of the pension plan an amount of money equal to the total of,


(a) all moneys that the employer is required to pay into the pension plan to meet,


(i) the current service cost, and


(ii) the special payments prescribed by the regulations,


that are due under the pension plan or the regulations and have not been paid into the pension plan; and


(b) where the pension plan is terminated or wound up, any other money that the employer is liable to pay under
clause 21 (2) (a).
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(5) The administrator or trustee of the pension plan has a lien and charge upon the assets of the employer in an amount
equal to the amount that is deemed to be held in trust under subsection (4).


(6) Subsections (1) and (4) apply whether or not the moneys mentioned in those subsections are kept separate and apart
from other money.


. . . . .


8. Sections 32 and 33 of the said Act are repealed and the following substituted therefor:


32. — (1) The employer of employees who are members of a defined benefit pension plan that the employer is bound by or
to which the employer is a party and that is partly or wholly wound up shall pay to the administrator, insurer or trustee of
the plan an amount of money equal to the amount by which the value of the pension benefits guaranteed by section 31 plus
the value of the pension benefits vested under the defined benefit pension plan exceeds the value of the assets of the plan
allocated in accordance with the regulations for payment of pension benefits accrued with respect to service in Ontario.


(2) The amount that the employer is required to pay under subsection (1) is in addition to the amounts that the employer
is liable to pay under subsection 21 (2).


(3) The employer shall pay the amount required under subsection (1) to the administrator, insurer or trustee of the defined
benefit pension plan in the manner prescribed by the regulations.


Pension Benefits Act, 1987, S.O. 1987, c. 35


58. — (1) Where an employer receives money from an employee under an arrangement that the employer will pay the
money into a pension fund as the employee's contribution under the pension plan, the employer shall be deemed to hold
the money in trust for the employee until the employer pays the money into the pension fund.


. . . . .


(3) An employer who is required to pay contributions to a pension fund shall be deemed to hold in trust for the beneficiaries
of the pension plan an amount of money equal to the employer contributions due and not paid into the pension fund.


(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions to the pension
fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to employer
contributions accrued to the date of the wind up but not yet due under the plan or regulations.


. . . . .


59. — (1) Money that an employer is required to pay into a pension fund accrues on a daily basis.


(2) Interest on contributions shall be calculated and credited at a rate not less than the prescribed rates and in accordance
with prescribed requirements.


. . . . .


75. — (1) A member in Ontario of a pension plan whose combination of age plus years of continuous employment or
membership in the pension plan equals at least fifty-five, at the effective date of the wind up of the pension plan in whole
or in part, has the right to receive,


(a) a pension in accordance with the terms of the pension plan, if, under the pension plan, the member is eligible for
immediate payment of the pension benefit;


(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,


(i) the normal retirement date under the pension plan, or
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(ii) the date on which the member would be entitled to an unreduced pension under the pension plan if the pension
plan were not wound up and if the member's membership continued to that date; or


(c) a reduced pension in the amount payable under the terms of the pension plan beginning on the date on which the
member would be entitled to the reduced pension under the pension plan if the pension plan were not wound up and
if the member's membership continued to that date.


. . . . .


76. — (1) Where a pension plan is wound up in whole or in part, the employer shall pay into the pension fund,


(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and


(b) an amount equal to the amount by which,


(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Commission declares that the Guarantee Fund applies to the pension plan,


(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and


(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 40 (3) (50 per cent rule) and section 75,


exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.


Pension Benefits Act, R.S.O. 1990, c. P.8


57. (1) [Trust property] Where an employer receives money from an employee under an arrangement that the employer will
pay the money into a pension fund as the employee's contribution under the pension plan, the employer shall be deemed
to hold the money in trust for the employee until the employer pays the money into the pension fund.


(2) [Money withheld] For the purposes of subsection (1), money withheld by an employer, whether by payroll deduction or
otherwise, from money payable to an employee shall be deemed to be money received by the employer from the employee.


(3) [Accrued contributions] An employer who is required to pay contributions to a pension fund shall be deemed to hold
in trust for the beneficiaries of the pension plan an amount of money equal to the employer contributions due and not
paid into the pension fund.


(4) [Wind up] Where a pension plan is wound up in whole or in part, an employer who is required to pay contributions to
the pension fund shall be deemed to hold in trust for the beneficiaries of the pension plan an amount of money equal to
employer contributions accrued to the date of the wind up but not yet due under the plan or regulations.


. . . . .


58. (1) [Accrual] Money that an employer is required to pay into a pension fund accrues on a daily basis.


(2) [Interest] Interest on contributions shall be calculated and credited at a rate not less than the prescribed rates and in
accordance with prescribed requirements.


. . . . .


74. (1) [Activating events] This section applies if a person ceases to be a member of a pension plan on the effective date
of one of the following activating events:
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1. The wind up of a pension plan, if the effective date of the wind up is on or after April 1, 1987.


2. The employer's termination of the member's employment, if the effective date of the termination is on or after July
1, 2012. However, this paragraph does not apply if the termination occurs in any of the circumstances described in
subsection (1.1).


3. The occurrence of such other events as may be prescribed in such circumstances as may be specified by regulation.


(1.1) [Same, termination of employment] Termination of employment is not an activating event if the termination is
a result of wilful misconduct, disobedience or wilful neglect of duty by the member that is not trivial and has not been
condoned by the employer or if the termination occurs in such other circumstances as may be prescribed.


(1.2) [Exceptions, election by certain pension plans] This section does not apply with respect to a jointly sponsored
pension plan or a multi-employer pension plan while an election made under section 74.1 for the plan and its members
is in effect.


(1.3) [Benefit] A member in Ontario of a pension plan whose combination of age plus years of continuous employment
or membership in the pension plan equals at least 55 on the effective date of the activating event has the right to receive,


(a) a pension in accordance with the terms of the pension plan, if, under the pension plan, the member is eligible
for immediate payment of the pension benefit;


(b) a pension in accordance with the terms of the pension plan, beginning at the earlier of,


(i) the normal retirement date under the pension plan, or


(ii) the date on which the member would be entitled to an unreduced pension under the pension plan if the
activating event had not occurred and if the member's membership continued to that date; or


(c) a reduced pension in the amount payable under the terms of the pension plan beginning on the date on which
the member would be entitled to the reduced pension under the pension plan if the activating event had not
occurred and if the member's membership continued to that date.


(2) [Part year] In determining the combination of age plus employment or membership, one-twelfth credit shall be given
for each month of age and for each month of continuous employment or membership on the effective date of the activating
event.


(3) [Member for 10 years] Bridging benefits offered under the pension plan to which a member would be entitled if the
activating event had not occurred and if his or her membership were continued shall be included in calculating the pension
benefit under subsection (1.3) of a person who has at least 10 years of continuous employment with the employer or has
been a member of the pension plan for at least 10 years.


(4) [Prorated bridging benefit] For the purposes of subsection (3), if the bridging benefit offered under the pension plan
is not related to periods of employment or membership in the pension plan, the bridging benefit shall be prorated by the
ratio that the member's actual period of employment bears to the period of employment that the member would have to
the earliest date on which the member would be entitled to payment of pension benefits and a full bridging benefit under
the pension plan if the activating event had not occurred.


(5) [Notice of termination of employment] Membership in a pension plan that is wound up includes the period of notice
of termination of employment required under Part XV of the Employment Standards Act, 2000.
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(6) [Application of subs. (5)] Subsection (5) does not apply for the purpose of calculating the amount of a pension benefit
of a member who is required to make contributions to the pension fund unless the member makes the contributions in
respect of the period of notice of termination of employment.


(7) [Consent of employer] For the purposes of this section, where the consent of an employer is an eligibility requirement
for entitlement to receive an ancillary benefit, the employer shall be deemed to have given the consent.


(7.1) [Consent of administrator, jointly sponsored pension plans] For the purposes of this section, where the consent of
the administrator of a jointly sponsored pension plan is an eligibility requirement for entitlement to receive an ancillary
benefit, the administrator shall be deemed to have given the consent.


(8) [Use in calculating pension benefit] A benefit described in clause (1.3) (a), (b) or (c) for which a member has met all
eligibility requirements under this section shall be included in calculating the member's pension benefit or the commuted
value of the pension benefit.


. . . . .


75. (1) [Liability of employer on wind up] Where a pension plan is wound up, the employer shall pay into the pension fund,


(a) an amount equal to the total of all payments that, under this Act, the regulations and the pension plan, are due or
that have accrued and that have not been paid into the pension fund; and


(b) an amount equal to the amount by which,


(i) the value of the pension benefits under the pension plan that would be guaranteed by the Guarantee Fund under
this Act and the regulations if the Superintendent declares that the Guarantee Fund applies to the pension plan,


(ii) the value of the pension benefits accrued with respect to employment in Ontario vested under the pension
plan, and


(iii) the value of benefits accrued with respect to employment in Ontario resulting from the application of
subsection 39 (3) (50 per cent rule) and section 74,


exceed the value of the assets of the pension fund allocated as prescribed for payment of pension benefits accrued
with respect to employment in Ontario.
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IN THE MATTER of an application for an 
order in the nature of certiorari; 


AND IN THE MATTER of a decision issued 
and dated October 24, 1985, by the Labour 
Relations Board; 


AND IN THE MATTER of the Labour 
Relations Act, R.S.A. 1980, c. L-1.1 as 
amended; 


AND IN THE MATTER of the Rules of 
Court of Alberta 


Marilyn Moysa Appellant 


V. 


The Labour Relations Board Respondent 


and 


The Attorney General of Canada, the 
Attorney General for Ontario, the Attorney 
General for Alberta and the Centre for 
Investigative Journalism Interveners 


INDEXED AS: MOYSA V. ALBERTA (LABOUR RELATIONS 


BOARD) 


File No.: 20513. 


1989: March 20; 1989: June 8. 


Present: Dickson C.J. and Lamer, Wilson, L'Heureux
Dube, Sopinka, Gonthier and Cory JJ. 


ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 


Evidence - Privilege - Press - Journalist refusing 


a 


b 


DANS L' AFFAIRE d'une demande 
d'ordonnance de Ia nature d'un certiorari; 


ET DANS L' AFFAIRE d'une decision de Ia 
Labour Relations Board en date du 24 
octobre 1985; 


ET DANS L' AFFAIRE de Ia Labour 
Relations Act, R.S.A. 1980, chap. L-1.1, et 
modifications; 


ET DANS L' AFFAIRE des Rules of Court of 
Alberta 


Marilyn Moysa Appelante 


c c. 


The Labour Relations Board Intimee 


et 


d Le procureur general du Canada, le procureur 
general de l'Ontario, le procureur general de 
I' Alberta et le Centre for Investigative 
Journalism Intervenants 


e REPERTORIE: MOYSA C. ALBERTA (LABOUR RELATIONS 


BOARD) 


No du greffe: 20513. 


1989: 20 mars; 1989: 8 juin. 


f Presents: Le juge en chef Dickson et les juges Lamer, 
Wilson, L'Heureux-Dub(:, Sopinka, Gonthier et Cory. 


EN APPEL DE LACOUR D'APPEL DE L'ALBERTA 


g 


to testify at a labour relations board hearing - Jour
nalist claiming privilege against the disclosure of com
munications from sources - Whether journalist has a 
privilege at common law or under the Canadian Charter h 
to refuse to answer questions involving her sources -
Canadian Charter of Rights and Freedoms, s. 2(b). 


Preuve - Immunite - Presse - Refus d'une jour
naliste de temoigner a une audience d'une commission 
des relations du travail - Allegation d'immunite per
mettant a Ia journaliste de refuser de divulguer ses 
sources - La journaliste jouit-elle d'une immunite 
reconnue par Ia common law ou par la Charte cana
dienne lui permettant de refuser de repondre a des 
questions concernant ses sources? - Charte canadienne 
des droits et libertes, art. 2b). 


Constitutional law - Charter of Rights - Freedom 
of the press -'- Labour relations board ordering jour
nalist to answer questions involving~ her sources -
Whether compelling journalist to testify violation of s. 
2(b) of the Canadian Charter of Rights and Freedoms. 


A week after the appellant, a journalist, wrote an 
article on the Union organizing campaign at several 


j 


Droit constitutionnel - Charte des droits - Liberte 
de fa presse- Ordonnance d'une commission des rela
tions du travail enjoignant a une journaliste de repon
dre a des questions concernant ses sources - Forcer 
une journaliste a temoigner viole-t-if /'art. 2b) de Ia 
Charte canadienne des droits et libertes? 


Une semaine apn!s Ia parution d.'un article de Ia 
journaliste appelante sur une campagne de syndicalisa-



Andrea!!!

Text Box

Pages 1579-1580
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department stores, the Hudson Bay Co. terminated the 
employment of six employees. The Union alleged that 
the employees were fired because of their organizing 
activities and brought an unfair labour practices claim 
against the Bay. The appellant was summoned to attend 
the Labour Relations Board hearing. The Union pro
posed to ask her whether she had spoken with someone 
at the Bay and, if so, what the details of the conversa
tion were. The appellant objected to being compelled to 
testify alleging that she has a right to protect her 
sources of information on the basis of a qualified privi
lege either at common law or under s. 2(b) of the 
Canadian Charter of Rights and Freedoms. The Board 
held that the appellant had no privilege and ordered her 
to testify. The Alberta Court of Queen's Bench dis
missed appellant's application for certiorari to quash the 
Board's decision and the judgment was affirmed by the 
Court of Appeal. This Court granted appellant's leave to 
appeal and, pursuant to Rule 32 of the Supreme Court 
Rules, the parties submitted the following constitutional 
questions: ( 1) Does requiring a journalist witness to 
disclose communications from a source violates. 2(b) of 
the Charter? (2) Does requiring a journalist witness to 
disclose communications to some other person violate s. 
2(b) of the Charter? and (3) If the answer to either 
questions (I) or (2) is in the affirmative, can compulsive 
disclosure be justified under s. I of the Charter? 


Held: The appeal should be dismissed. 


tion touchant plusieurs magasins a rayons, Ia Compa
gnie de Ia Baie d'Hudson licenciait six employes. Le 
syndicat a. pretendu que Ies employes avaient ete conge
dies pour leurs activites de syndicalisation et il a porte 


a plainte pour pratiques deloyales contre La Baie. L'appe
lante a ete assignee a comparaltre devant Ia Labour 
Relations Board (•Ia Commission>>). Le syndicat enten
dait l'interroger pour savoir si elle avait parle avec 
quelqu'un de La Baie et, dans !'affirmative, pour connai-


b tre Ies details de cette conversation. L'appelante a 
refuse, faisant valoir qu'elle ne pouvait etre contrainte 
de temoigner au motif qu'elle avait un droit a Ia protec
tion de ses sources d'information decoulant d'une immu
nite relative reconnue soit par Ia common law, soit par 
l'al. 2b) de Ia Charte canadienne des droits et libertes. 


c La Commission a conclu que l'appelante ne jouissait 
d'aucune immunite et lui a ordonne de temoigner. La 
Cour du Bane de Ia Reine de I' Alberta a rejete Ia 
demande de l'appelante visant a obtenir un certiorari 
pour faire annuler Ia decision de Ia Commission et Ia 


d Cour d'appel a confirme ce jugement. Cette Cour a 
accorde une autorisation de pourvoi a l'appelante et, 
conformement a !'art. 32 des Regles de Ia Cour 
supreme, les questions constitutionnelles suivantes ont 
ete formulees: ( 1) Obliger un temoin journaliste a divul-


e guer des renseignerhents provenant d'une certaine source 
viole-t-il !'a!. 2b) de Ia Charte? (2) Obliger un temoin 
journaliste a divulguer des renseignements a une autre 
personne viole-t-il l'al. 2b) de Ia Charte? et (3) Si Ia 
reponse a Ia question (1) ou a Ia question (2) est 


f affirmative, !'obligation de divulguer peut-elle etre justi
fiee aux termes de !'article premier de Ia Charte? 


Arret: Le pourvoi est rejete. 


Appellant has no privilege to refuse to testify before 
the Board. Even if a qualified form of testimonial 8 


privilege exists in Canada, appellant's claim of privilege 


L'appelante ne jouit pas du privilege de refuser de 
temoigner devant Ia Commission. Meme si une forme 
d'immunite testimoniale relative existe au Canada, Ia 
demande d'immunite en l'espece doit etre rejetee parce 
que l'appelante ne repond a aucun des criteres possibles 
qui etablissent les conditions necessaires pour justifier Ie 
refus de temoigner. Quoi qu'il en soit, le syndicat s'inte
ressait avant tout aux renseignements que l'appelante 
avait donnes aux representants de La Baie sur les efforts 
de syndicalisation. Ces renseignements ne sauraient etre 
proteges d'aucune fa<;on par l'immunite relative a 
l'egard d'informations fournies par des sources. 


in this case must be dismissed as she does not fall within 
any of the possible tests which establish the conditions 
necessary to justify a refusal to testify. In any event, the 
Union was primarily interested in the information that h 
the appellant gave to the Bay's official concerning the 
organizing campaign. This information would not come 
within the ambit of any qualified privilege with respect 
to information received from sources. 


Despite the importance of ascertaining the extent of 
the s. 2(b) rights, the disposition of this appeal does not 
require that the constitutional questions be answered. 
The facts of this case do not warrant an answer to these j 
broad and important constitutional questions. To 
address the questions would require this Court to make 


Bien qu'il soit important de determiner Ia portee des 
droits garantis par l'al. 2b), il n'y a pas lieu de repondre 
aux questions constitutionnelles pour les fins du present 
pourvoi. Les faits de Ia presente espece ne justifient pas 
une reponse a ces questions constitutionnelles vastes et 
importantes. Pour y repondre, cette Cour devrait se 
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pronouncements well beyond the issues presented in the 
actual appeal. 


Assuming that the right to gather the news is consti
tutionally enshrined ins. 2(b) of the Charter, the appel
lant has not demonstrated that compelling journalists to 
testify before bodies such as the Labour Relations Board 
would detrimentally affect journalists' ability to gather 
information. No evidence was placed before the Court 
suggesting that such a direct link exists. Absent any 
evidence that there is a tie between the impairment of 
the alleged right to gather information and the require
ment that journalists testify before the Labour Relations 
Board, this Court cannot find that there has been a 
breach of s. 2(b) in this case. 
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!'information est constitutionnellement consacre a l'al. 


a 2b), l'appelante n'a pas demontre qu'obliger les journa
listes a temoigner devant des organismes comme Ia 
Commission nuirait a leur capacite de recueillir de 
!'information. Aucun eJement de preuve Soumis a Ia 
Cour ne permet de conclure a !'existence d'un lien aussi 


b direct. Faute de preuve d'un lien entre l'atteinte au droit 
allegue de recueillir de !'information et !'obligation faite 
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No one appeared for the respondent. 


Douglas Rutherford, Q.C., for the intervener 
the Attorney General of Canada. 


j 


[mod. 1983, chap. 34, art. 2(6)]. 
Regles de Ia Cour supreme du Canada, DORS/83-74, 


art. 32 [mod. DORS/84-821, art. 1; DORS/87-292, 
art. 2]. 


Doctrine citee 


Wigmore, John Henry. Evidence in Trials at Common 
Law, vol. 8. Revised by John T. McNaughton. Boston: 
Little, Brown & Co., 1961. 


POURVOI contre un arret de la Cour d'appel 
de 1' Alberta (1987), 52 Alta. L.R. (2d) 193, 78 
A.R. 118, 43 D.L.R. (4th) 159, qui a rejete l'appel 
de l'appelante contre un jugement du juge Mac
Callum (1986), 45 Alta. L.R. (2d) 37, 71 A.R. 70, . 
28 D.L.R. (4th) 140, 25 C.R.R. 346, qui rejetait la 
demande de certiorari presentee par l'appelante 
pour annuler une decision de !'Alberta Labour 
Relations Board. Pourvoi rejete. 


A. H. Lefever et F. S. Kozak, pour l'appelante. 


Personne n'a comparu pour l'intimee. 


Douglas Rutherford, c.r., pour l'intervenant le 
procureur general du Canada. 
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M. David Lepofsky, for the intervener the 
Attorney General for Ontario. 


William Henkel, Q.C., for the intervener the 
Attorney General for Alberta. 


Richard G. Dearden, for the intervener the 
Centre for Investigative Journalism. 


The judgment of the Court was delivered by 


SoPINKA J .-The issue in this case is the right 
of the appellant, a journalist, to refuse to answer 
relevant questions in a proceeding before the 
Alberta Labour Relations Board. The refusal was 
grounded in part on an alleged right to protect 
sources of information on the basis of a qualified 
privilege either at common law or under s. 2(b) of 
the Canadian Charter of Rights and Freedoms. 
The appellant's claim arose in the following 
manner. 


In 1985, an organizing drive by Alberta Food 


M. David Lepofsky, pour l'intervenant le procu
reur general de !'Ontario. 


William Henkel, c.r., pour l'intervenant le pro
a cureur general de !'Alberta. 


Richard G. Dearden, pour l'intervenant le 
Centre for Investigative Journalism. 


Version frangaise du jugement de la Cour rendu 
b par 


LE JUGE SOPINKA-Le litige dans le present 
pourvoi vise le droit de l'appelante, une journaliste, 
de refuser de repondre a des questions pertinentes 


c dans le cadre d'une procedure tenue devant !'Al
berta Labour Relations Board (la Commission). 
Son refus etait fonde en partie sur !'existence 
alleguee d'un droit a la protection des sources 


d d'information qui decoulerait d'une immunite rela
tive reconnue soit par la common law, soit par l'al. 
2b) de la Charte canadienne des droits et Iibert h. 
Voici les faits qui ont donne lieu ala revendication 
de ce droit. 


e 


and Commercial Workers Union, Local 401, was 
ongoing at the Hudson Bay Company in St. 
Albert. On February 23 of that year, an a.rticle 
written by the appellant entitled "Union Eyes f 
Major Stores" was published in the Edmonton 
Journal. The article referred to the union's organ
izing efforts at several department stores in the 
Edmonton and St. Albert area though it did not 
name the particular stores. Approximately one g 


week later, the Hudson Bay Company terminated 
the employment of six employees at the St. Albert 
store. 


En 1985, une campagne de syndicalisation, 
organisee par la section locale 401 de 1' Alberta 
Food and Commercial Workers Union, etait en 
cours a la Compagnie de la Baie d'Hudson, a St. 
Albert. Le 23 fevrier, UTI article, redige par l'appe
lante et intitule «Union Eyes Major Stores», 
paraissait dans le Edmonton Journal. 11 y etait 
question des efforts de syndicalisation que faisait 
le syndicat aupres des employes de plusieurs maga
sins a rayons de la region d'Edmonton et de St. 
Albert, sans mentionner toutefois le nom des 
magasins vises. Environ une semaine plus tard, la 
Compagnie de la Baie d'Hudson licenciait six 
employes du magasin de St. Albert. 


As a result of these firings, allegations of unfair 
labour practices were directed against the Hudson 
Bay Company and formed the subject matter of 
the Labour Relations Board hearing. The Union 
claimed that the employees were fired due to their 
organizing activities. The appellant was.summoned 
to attend pursuant to s. 13 of the Labour Relations 
Act, R.S.A. 1980, c. L-1.1. The Union proposed to 
ask her under oath whether she had spoken with 
someone at the Hudson Bay Company before writ
ing the article and, if so, what the details were of 


h 


A Ia suite de ces licenciements, des accusations 
de pratiques deloyales de travail ont ete portees 
contre Ia Compagnie de la Baie d'Hudson et ont 
fait !'objet d'une audition devant Ia Commission. 
Le syndicat pretendait que les employes avaient 
ete renvoyes pour avoir fait du recrutement. L'ap
pelante a ete assignee a comparaitre en vertu de 
l'art. 13 de la Labour Relations Act, R.S.A. 1980, 


j chap. L-1.1. Le syndicat entendait l'interroger sous 
serment pour savoir si elle avait parle avec quel
qu'un de Ia Compagnie de la Baie d'Hudson avant 







19
89


 C
an


LI
I 5


5 
(S


C
C


)


1576 MOYSA V. ALBERT A (LABOUR RELATIONS BOARD) Sopinka J. [1989] 1 S.C.R. 


that conversation. The appellant objected to being 
compelled to testify. 


a 


d'ecrire son article et, dans !'affirmative, pour 
connaitre les details de cette conversation. L'appe
lante a refuse, faisant valoir qu'elle ne pouvait etre 
contrainte a temoigner. 


La Commission a d'abord decide qu'elle posse-
dait la competence et le pouvoir necessaires pour 
contraindre l'appelante a preter serment et a 
temoigner oralement. Elle a egalement decide que 


The Labour Relations Board first determined 
that it possessed the necessary jurisdiction and 
power to compel the appellant to be sworn and 
give oral testimony. As well, the evidence that the 
appellant might give was determined to be rele
vant. Then in its decision of October 24, 1985, the 
Board held that neither the common law nor the 
Charter protected the appellant from being sworn 
and from being compelled to answer questions at a 
Board hearing. 


h le temoignage de cette derniere serait pertinent. 
Puis, dans sa decision du 24 octobre 1985, Ia 
Commission a statue que ni Ia common law, ni Ia 
Charte ne soustrayaient l'appelante a !'obligation 
de preter serment et de repondre a des questions 


c lors d'une audition de Ia Commission. 


In determining that the appellant could not rely 
upon any common law privilege, the Board con
sidered the appellant's argument that a qualified 
privilege not to testify might be recognized on the d 


basis of four criteria outlined by Wigmore (8 
Wigmore on Evidence, § 2285 (McNaughton rev. 
1961)). These four factors were discussed by this 
Court in Slavutych v. Baker, [1976] 1 S.C.R. 254. 


e 
They are the following (at p. 260): 


Pour decider que l'appelante ne pouvait invo-
quer aucun privilege issu de la common law, la 
Commission a examine !'argument de l'appelante 
selon lequel le droit de ne pas temoigner pouvait, 
lui etre reconnu en vertu d'une immunite relative 
fondee sur les quatre criteres enonces par Wig
more (8 Wigmore on Evidence, § 2285 
(McNaughton rev. 1961)). Ces quatre facteurs ont 
ete etudies par cette Cour dans l'arret Slavutych c. 
Baker, [1976] 1 R.C.S. 254. Les voici (a la 
p. 260): 
[TRADUCTION) (I) Les communications doivent avoir (I) The communications must originate in a confidence 


that they will not be disclosed. f ete transmises confidentiellement avec ]'assurance qu'el
les ne seraient pas divulguees. 


(2) This element of confidentiality must be essential to 
the full and satisfactory maintenance of the relation 
between the parties. 
(3) The relation must be one which in the opinion of the g 
community ought to be sedulously fostered. 


(4) The injury that would inure to the relation by the 
disclosure of the communications must be greater than 
the benefit thereby gained for the correct disposal of h 
litigation. 


The Board held that Wigmore's four criteria 
were not satisfied in this case. The Board was of 
the view that the element of confidence was not 
part of the maintenance of a continuing relation
ship between the appellant and her source and that 
the injury resulting from disclosure would not be 
greater than the benefit. 


j 
The Board then proceeded to consider the 


alleged right to a qualified privilege for reporters 
under s. 2(b) of the Charter. The Board examined 


(2) Le caractere confidentiel doit etre un element 
essentiel au maintien complet et satisfaisant des rela-
tions entre les parties. 
(3) Les relations doivent etre de Ia nature de celles qui, 
selon !'opinion de Ia collectivite, doivent etre entretenues 
assidilment. 
(4) Le prejudice permanent que subiraient les relations 
par Ia divulgation des communications doit etre plus 
considerable que l' avant age a retirer d'une juste 
decision. 


La Commission a conclu que l'espece ne repon
dait pas aux quatre criteres etablis par Wigmore. 
Elle estimait en effet qu'aucun caractere confiden
tiel n'etait attache au maintien de relations conti
nues entre l'appelante et sa source et que le preju
dice resultant de la divulgation ne serait pas 
superieur a l'avantage qu'on pourrait en retirer. 


La Commission a ensuite aborde Ia" question du 
droit allegue a l'immunite relative que l'al. 2b) de 
la Charte donnerait aux journalistes. Elle a exa-
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the decision of the United States Supreme Court 
in Branzburg v. Hayes, 408 U.S. 665 (1972), 
which considered whether the guarantee of the 
freedom of the press under the First Amendment 
to the American Constitution permits a reporter to 
refuse to answer questions before a grand jury. 
White J. for the majority (speaking for four mem
bers of the Court) held that the First Amendment 
accords a reporter no privilege against appearing 
before a grand jury and answering questions as to 
either the identity of his or her news sources or 
information which he or she has received in confi
dence. In a concurring opinion Powell J. agreed in 
the result but held that each claim of privilege 
should be judged on its particular facts by striking 
a balance between the freedom of the press and 
the obligation of all citizens to give relevant 
testimony. 


The Labour Board was of the opmwn that 
Powell J. had identified two criteria that need be 
demonstrated before the government could compel 
a journalist to testify. The perceived evidence must 
be crucial to whomever seeks it and the evidence 
also must be relevant. The Board felt that this was 
the appropriate test under s. 2(b) of the Charter. 
However, on the facts presented before the Board, 
it was held that the evidence sought from the 
appellant was crucial to the Union's allegation of 
unfair labour practices and was also relevant. Fur
ther, the Board held that if there is a third require
ment that the information not be available from an 
alternative source it, too, had been satisfied. 
Therefore, the Board concluded that the appellant 
could be compelled to testify. 


The appellant filed a notice of motion before the 
Alberta Court of Queen's Bench for an order in 
the nature of certiorari, seeking to quash the 
October 24, 1985 decision of the Labour Relations 
Board. On May 9, 1986, MacCallum J. dismissed 
the motion on the grounds that the appellant had 
no privilege, either under the common law or 
under s. 2(b) of the Charter, to refuse to testify 
before the Board: (1986), 45 Alta. L.R. (2d) 37, 
71 A.R. 70, 28 D.L.R. (4th) 140, 25 C.R.R. 346. 
The appellant's appeal to the Alberta Court of 


mine !'arret Branzburg v. Hayes, 408 U.S. 665 
(1972), dans lequel Ia Cour supreme des Etats
Unis a etudie Ia question de savoir si Ia liberte de 
Ia presse garantie par le Premier amendement de 


a Ia Constitution americaine permettait a un journa
liste de refuser de repondre aux questions posees 
devant un grand jury. Au nom d'une majorite de 
quatre juges, le juge White a statue que le Premier 
amendement ne conferait au journaliste aucune 


b immunite a l'egard de !'obligation de comparaitre 
devant un grand jury et de repondre a des ques
tions concernant l'identite de ses sources ou Ia 
teneur des informations w;:ues confidentiellement. 


c Tout en souscrivant au resultat, le juge Powell a 
conclu quant a lui que chaque demande d'immu
nite devait etre jugee en fonction des faits particu
lier de l'espece, en trouvant un equilibre entre la 
liberte de Ia presse, d'une part, et !'obligation pour 


d tousles citoyens de temoigner, d'autre part. 


Selon Ia Commission, le juge Powell avait etabli 
deux criteres a satisfaire avant que le gouverne
ment puisse contraindre un journaliste a temoi-


e gner: le caractere crucial de Ia preuve pour celui 
qui cherche a l'obtenir et sa pertinence. La Com
mission a estime que ces criteres etaient conformes 
a l'al. 2b) de Ia Charte. Toutefois, se fondant sur 
les faits dont elle etait saisie, elle a decide que Ia 


1 preuve qu'on esperait obtenir par le temoignage de 
l'appelante etait cruciale pour !'allegation de prati
que deloyale faite par le syndicat, et qu'elle etait 
egalement pertinente. La Commission a en outre 


g conclu que s'il y avait une troisieme exigence, 
savoir que !'information ne puisse etre obtenue 
d'une autre source, cette condition etait egalement 
remplie. La Commission a conclu que l'appelante 
pouvait etre contrainte a temoigner. 


h 


L'appelante a depose un avis de requete aupres 
de Ia Cour du Bane de Ia Reine de !'Alberta, en 
vue d'obtenir une ordonnance de Ia nature d'un 
certiorari pour faire annuler Ia decision que la 
Commission avait rendue le 24 octobre 1985. Le 9 
mai 1986, le juge MacCallum a rejete Ia requete 
au motif que l'appelante n'avait pas le privilege, ni 
en vertu de Ia common law, ni en vertu de l'al. 2b) 


j de Ia Charte, de refuser de temoigner devant la 
Commission: (1986), 45 Alta. L.R. (2d) 37, 71 
A.R. 70, 28 D.L.R. (4th) 140, 25 C.R.R. 346. 
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L'appel interjete par l'appelante devant Ia Cour 
d'appel de !'Alberta a ete rejete par le juge 
McLung qui, comme le juge MacCallum etait 
d'avis que ni Ia common law ni l'al. 2b) de Ia 


Appeal was dismissed by McLung J.A. who agreed 
with the reasoning of MacCallum J. that there was 
no privilege under either the common law or under 
s. 2(b) of the Charter: (1987), 52 Alta. L.R. (2d) 
193, 78 A.R. 118, 43 D.L.R. (4th) 159. a Charte ne conferait le privilege invoque: (1987), 


52 Alta. L.R. (2d) 193, 78 A.R. 118, 43 D.L.R. 
(4th) 159. 


L'autorisation de pourvoi a cette Cour a ete After leave to appeal to this Court was granted 
on December 3, 1987, [1987] 2 S.C.R. viii, the 
following constitutional questions were set on 
March 30, 1988 pursuant to Rule 32 of the 
Supreme Court Rules: 


b accordee le 3 decembre 1987, [1987] 2 R.C.S. viii. 


1. Does requiring a journalist witness to disclose com
munications from a source violates. 2{b) of the Canadi- c 
an Charter of Rights and Freedoms? 


Les questions constitutionnelles suivantes ont ete 
formulees le 30 mars 1988, conformement a l'art. 
32 des Regles de Ia Cour supreme: 
I. Obliger un temoin journaliste a divulguer des rensei
gnements provenant d'une certaine source viole-t-it l'al. 
2b) de Ia Charte canadienne des droits et libertes? 


2. Obliger un temoin journaliste a divulguer des rensei
gnements a une autre personne viole-t-il l'al. 2b) de Ia 


2. Does requiring a journalist witness to disclose com
munications to some other person violate s. 2(b) of the 
Canadian Charter of Rights and Freedoms? d Charte canadienne des droits et libertes? 


3. If the answer to either questions I or 2 is in the 
affirmative, can compulsive disclosure be justified under 
s. I of the Canadian Charter of Rights and Freedoms? 


The appellant does not suggest that there is in e 
Canada an absolute right for journalists to claim a 
privilege not to testify in relation to matters dis
cussed with journalists' sources. Rather, the appel
lant contends that she should not have been com- f 
pelled to testify before the Labour Relations Board 
because she fell within the scope of a qualified 
testimonial privilege under either common law 
principles or s. 2(b) of the Charter. Even if such a 
qualified testimonial privilege exists in Canada g 
this appeal must be dismissed as the appellant here 
does not fall within any of the possible tests which 
have been proposed as establishing the conditions 
necessary to justify a refusal to testify. 


h 


The appellant argued that the four criteria cited 
by Wigmore and referred to with approval by 
Spence J. in Slavutych v. Baker, supra, at p. 260, 
provide a guide for the operation of a privilege 
against the disclosure of communications. The 
Board examined this submission and held that the 
injury resulting from disclosure was not greater 
than the benefit and that the evidence was rele
vant, proper, and necessary to administer the j 


Labour Relations Act. As well, the Board held 
that an element of confidence was not part of the 


3. Si Ia reponse a Ia question 1 ou a Ia question 2 est 
affirmative, !'obligation de divulguer peut-elle etre justi
fiee aux termes de !'article premier de Ia Charte cana
dienne des droits et libertes? 


L'appelante ne dit pas que les journalistes au 
Canada ont le droit absolu d'invoquer le privilege 
de ne pas temoigner sur !'objet de leurs entretiens 
avec leurs sources de renseignements. Elle soutient 
plut6t qu'elle n'aurait pas du etre contrainte a 
temoigner devant Ia Commission parce qu'elle 
benHiciait d'une immunite testimoniale relative en 
vertu de Ia common law ou encore de l'al. 2b) de Ia 
Charte. Cependant, meme dans !'hypothese oil une 
telle immunite existerait au Canada, le present 
pourvoi doit etre rejete au motif que l'appelante ne 
repond a aucun des criteres possibles qui ont ete 
proposes comme conditions necessaires pour justi
fier le refus de temoigner. 


L'appelante a allegue que les quatre criteres 
enonces par Wigmore et repris par le juge Spence 
dans !'arret Slavutych c. Baker, precite, a Ia p. 
260, servent de guide pour !'application d'un privi
lege de non-divulgation des communications. Exa
minant Ia valeur de cet argument, Ia Commission a 
conclu que le prejudice resultant de la divulgation 
n'etait pas superieur a l'avantage a en retirer et 
que Ia preuve etait pertinente, appropriee et neces
saire a !'application de Ia Labour Relations Act. 
La Commission a estime en outre qu'aucun carac-
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continuing relationship between the appellant and 
the managers at the Hudson Bay Company store 
in St. Albert. Accordingly, the appellant failed to 
satisfy several of the necessary criteria propounded 
by Wigmore. Therefore, even if a qualified form of 
privilege exists, the appellant's claim on the facts 
of this case must fail. The Board did not err in 
dismissing the claim of privilege on this ground. 


It is also worth noting that the Labour Board 
suggests that the Union was primarily interested in 
the information that the appellant gave to the 
Company officials concerning the organizing 
efforts. This information would not come within 
the ambit of any qualified privilege with respect to 
information received from sources. 


The appellant also argued that s. 2(b) of the 
Charter includes the right of the press to seek and 
receive as well as impart information. The appel
lant contends that if journalists are compelled to 
disclose sources then they will lose access to infor
mation as news sources "dry up". This hindrance 
on the ability of the press to gather information is 
said to violate s. 2(b). The discussion of this issue 
in the courts below resulted in the three constitu
tional questions being stated. Despite the impor
tance of ascertaining the extent of the s. 2(b) 
rights I am of the opinion that the disposition of 
this appeal does not require that the constitutional 
questions be answered. 


The mere existence of constitutional questions 
does not obligate a response on behalf of this 
Court. Rule 32 of the Supreme Court Rules which 
requires that questions be stated where the applic
ability or operability of provincial or federal legis
lation is involved is intended to insure that all 
potentially interested parties are afforded an op
portunity to address an issue concerning the con
stitutionality of a particular practice or law. How
ever, this Court in deciding the merits of an appeal 
is not necessarily bound by the stated questions. 
Beetz J., speaking for the Court in Bisaillon v. 
Keable, [1983] 2 S.C.R. 60, held at p. 71: 


tere confidentiel n'etait attache au mamtlen de 
relations continues entre l'appelante et les direc
teurs du magasin de la Compagnie de Ia Baie 
d'Hudson a St. Albert. L'appelante n'a pu, par 


a consequent, satisfaire a plusieurs des criteres pro
poses par Wigmore. Aussi, meme s'il existe une 
forme relative d'immunite, l'appelante ne saurait, 
vu les faits de l'espece, avoir gain de cause. La 
Commission n'a pas commis d'erreur en rejetant sa 


b demande d'immunite pour ce motif. 


II faut egalement souligner que la Commission 
pretend que le syndicat s'interessait avant tout aux 
renseignements que l'appelante avait donnes aux 


c representants de la Compagnie sur les efforts de 
syndicalisation. Or, ces renseignements ne sau
raient etre proteges d'aucune fa\(On par une immu
nite relative a l'egard d'informations fournies par 
des sources. 


d 


L'appelante a egalement fait valoir que l'al. 2b) 
de la Charte visait autant le droit de Ia presse de 
chercher et de recevoir de !'information que celui 
de la transmettre. Elle allegue que si les journalis-


e tes sont contraints a devoiler leurs sources, celles-ci 
vont se «tarin, privant ainsi Ia presse de l'acces a 
certaines informations. Cette entrave a !'obtention 
de renseignements par la presse violerait l'al. 2b). 


f C'est en raison de l'examen de cette question par 
les instances inferieures que les trois questions 
constitutionnelles ont ete formulees. Toutefois, 
bien qu'il soit important de determiner la portee 
des droits garantis par l'al. 2b), je suis d'avis qu'il 


g n'y a pas lieu de repondre a ces questions pour les 
fins du present pourvoi. 


La simple formulation de questions constitution
nelles n'oblige pas cette Cour a y repondre. En 


h effet, l'art. 32 des Regles de la Cour supreme, qui 
exige que des questions soient formulees lorsque 
l'applicabilite ou le caractere operant d'une loi 
provinciale ou federale est en cause, vise a s'assu
rer que toutes les parties susceptibles d'etre inte
ressees ont !'occasion d'exprimer leur position a 
l'egard de Ia constitutionnalite d'une pratique ou 
d'une loi. Mais lorsqu'elle se prononce sur le bien
fonde d'un pourvoi, la Cour n'est pas necessaire
ment liee par les questions ainsi formulees. Voici 


j ce qu'a declare le juge Beetz au nom de la Cour 
dans !'arret Bisaillon c. Keable, [1983) 2 R.C.S. 
60, ala p. 71: 
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The parties are generally left wide latitude by the 
Chief Justice or other judges of this Court in formulat
ing the constitutional questions which they submit for 
approval. However, it does not follow that the Court is 
bound by these questions, and that it is required to 
answer them if it may dispose of the appeal without 
doing so or if it appears that the facts of the case do not 
provide a basis for such questions. The questions may 
not be used as a means of transforming an ordinary 
proceeding into a reference: Vadeboncceur v. Landry, 
[1977) 2 S.C.R. 179, at pp. 187-88. 


The same opinion was expressed by Dickson J. (as 
he then was) in Skoke-Graham v. The Queen, 
[1985] 1 S.C.R. 106, at p. 121. 


If the facts of the case do not require that 
constitutional questions be answered, the Court 
will ordinarily not do so. This policy of the Court 
not to deal with abstract questions is of particular 
importance in constitutional matters. See Borow
ski v. Canada (Attorney General), [ 1989) 1 S.C.R. 
342, at pp. 363-65. 


Une grande latitude est generalement laissee aux 
parties par le Juge en chef ou les autres juges de cette 
Cour dans !a formulation des questions constitutionnel
les qu'elles leur demandent d'approuver. II ne s'ensuit 


a pas cependant que !a Cour soit liee par ces questions et 
qu'elle soit obligee d'y repondre si elle peut disposer du 
pourvoi sans le faire ou s'il s'avere que les faits de Ia 
cause ne donnent pas ouverture a de telles questions. On 
ne saurait en effet, par le truchement de ces questions, 


b transformer un litige ordinaire en un renvoi: Vadebon
cceur c. Landry, [1977] 2 R.C.S. 179, aux pp. 187 et 
188. 


Le juge Dickson (maintenant Juge en chef) a 
exprime la meme opinion dans !'arret Skoke-Gra-


c ham c. La Reine, [1985] 1 R.C.S. 106, a Ia p. 121. 


La Cour s'abstiendra generalement de repondre 
aux questions constitutionnelles si les faits de Ia 
cause ne !'exigent pas. Cette politique de la Cour 


d de ne pas se prononcer sur des questions abstraites 
revet une importance particuliere dans les affaires 
constitutionnelles: voir a ce sujet l'arret Borowski 
c. Canada (Procureur general), [1989] 1 R.C.S. 
342, aux pp. 363 a 365. 


e 


I am of the opinion that the facts of this case do 
not warrant an answer to these broad and impor
tant constitutional questions. To address the ques
tions would require that this Court make pro
nouncements well beyond the issues presented in f 
the actual appeal. The adjudication of the actual 
dispute does not require the resolution of the 
abstract questions of law raised in the constitution-


Je suis d'avis que les faits de la presente espece 
ne justifient pas une reponse a ces questions consti
tutionnelles vastes et importantes. Pour y repon
dre, cette Cour devrait en effet se prononcer bien 
au-deli des points en litige dans le present pourvoi. 
11 n'est pas necessaire, pour trancher le litige, de 
resoudre les problemes de droit abstraits que so~le
vent ces questions. 


al questions. 
g 


Section 2( b) of the Charter provides: L'alinea 2b) de Ia Charte dispose: 
2. Everyone has the following fundamental freedoms: 2. Chacun a les libertes fondamentales suivantes: 
(b) Freedom of thought, belief, opinion and expres
sion, including freedom of the press and other media h 
of communication; 


b) liberte de pensee, de croyance, d'opinion et d'ex
pression, y compris Ia liberte de Ia presse et des autres 
moyens de communication; 


In oral argument counsel for the appellant 
stated that he was not asserting a special constitu
tional privilege for members of the press beyond 
that which is availableto everyone generally under 
the right to freedom of expression. However, it was 
argued that s. 2(b) was violated when the appel
lant was required to testify before the Lapour 
Relations Board and was not permitted by the 
Board to avail herself of a claim of qualified 
privilege. The appellant's argument is premised on 


Dans sa plaidoirie, l'avocat de l'appelante a 
affirme qu'il ne revendiquait pas, pour les mem
bres de Ia presse, une immunite constitutionnelle 
speciale plus grande que celle dont chacun jouit 
generalement en vertu du droit a la liberte d'ex
pression. Cependant, a-t-il soutenu, il y a eu viola
tion de l'al. 2b) lorsque l'appelante a ete assignee a 


j temoigner devant la Commission et qu'elle n'a pu 
se prevaloir d'une immunite relative. Cet argument 
pose en premisse que l'al. 2b) accorde a Ia cueil-
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s. 2(b) according the same protection to the gath
ering of news as it extends to the dissemination of 
news. The appellant contends that the ability to 
gather news is hindered by the failure to extend 
testimonial privilege to journalists in situations 
such as the appellant's. 


lette de !'information la meme protection qu'a sa 
diffusion. L'appelante soutient en effet que !'ab
sence d'une immunite testimoniale protegeant les 
journalistes qui se trouvent dans une situation 


a semblable a la sienne pose un obstacle a cette 
capacite de recueillir de !'information. 


Even if I assume for the moment that the right b 


to gather the news is constitutionally enshrined in 
Meme si je presume pour le moment que le droit 


de recueillir de !'information est constitutionnelle
ment consacre a l'al. 2b), l'appelante n'a pas 
demontre qu'obliger les journalistes a temoigner 
devant des organismes comme la Commission nui-


s. 2(b) the appellant has not demonstrated that 
compelling journalists to testify before bodies such 
as the Labour Relations Board would detrimental
ly affect journalists' ability to gather information. 
No evidence was placed before the Court suggest
ing that such a direct link exists. While judicial 
notice may be taken of self-evident facts, I am not 
convinced that it is indisputable that there is a 
direct relationship between testimonial compulsion 
and a "drying-up" of news sources as alleged by 
the appellant. The burden of proof that there has 
been a violation of s. 2(b) rests on the appellant. 
Absent any evidence that there is a tie between the 
impairment of the alleged right to gather informa
tion and the requirement that journalists testify 
before the Labour Relations Board, I cannot find 
that there has been a breach of s. 2(b) in this case. 


In addition, the Labour Relations Board held 
that the relationship between the appellant and the 
persons she spoke with at the Hudson Bay Com
pany was not one based on confidence. The protec
tion of confidence was neither sought nor given. 
The Board also held that the evidence was crucial, 
relevant and was not available from alternative 
sources. As well, the Board concluded that the 
appellant would fail in her claim for qualified 
privilege based on the test proposed by Powell J. in 
Branzburg v. Hayes, supra. Therefore, in my opin
ion, even if this Court were to adopt Powell J.'s 
approach to a qualified privilege, on the facts of 
this case no possible violation of s. 2(b) has been 
made out. 


c rait a leur capacite de recueillir de !'information. 


d 


Aucun element de preuve Soumis a la Cour ne 
permet de conclure a !'existence d'un lien aussi 
direct. Bien qu'un tribunal puisse prendre connais
sance d'office des faits evidents, je ne suis pas 
convaincu qu'il existe, comme le pretend l'appe-
lante, une relation directe indiscutable entre !'obli
gation de temoigner et le tarissement des sources 
d'information. Or, c'est a l'appelante qu'incombe 


e le fardeau d'etablir la violation de l'al. 2b). Faute 
de preuve d'un lien entre l'atteinte au droit allegue 
de recueillir de !'information et !'obligation faite 
aux journalistes de temoigner devant la Commis
sion, je ne puis conclure qu'il y a eu, en l'espece, 


f violation de l'al. 2b). 


En outre, la Commission a juge que les relations 
g etablies entre l'appelante et les personnes avec qui 


elle s'est entretenue a Ia Compagnie de la Baie 
d'Hudson n'etaient pas fondees sur la confidentia
lite, !'assurance de cette protection n'ayant pas ete 
demandee d'une part, ni donnee d'autre part. La 


h Commission a egalement estime que la preuve 
recherchee etait d'une importance cruciale, qu'elle 
etait pertinente et qu'elle ne pouvait etre obtenue 
d'une autre source. A son avis done, l'appelante ne 
pouvait non plus avoir gain de cause a la lumiere 
des criteres enonces par le juge Powell dans I' arret 
Branzburg v. Hayes, precite. 11 en resulte, a mon 
avis, que meme si cette Cour devait adopter le 
raisonnement du juge Powell a l'egard de l'immu-


j nite relative, la preuve d'une violation possible de 
l'al. 2b ), en fonction des faits de l'espece, n'a pas 
ete etablie. 
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Disposition 


In these circumstances I am of the opinion that 
the Board did not err in law in ordering the 
appellant to answer the questions posed. This does 
not mean that I necessarily agree that a journalist 
is entitled to a qualified privilege when asked to 
testify about sources of information. The record in 
this case simply does not justify such a conclusion. 
Furthermore, the factual basis does not raise for 
determination the constitutional questions which 
were posed. There are no facts to support the 
contention that the gathering of information by 
the media would be threatened in the absence of 
Charter protection. 


In the result, the appeal is dismissed with costs. 


Appeal dismissed with costs. 


Solicitors for the appellant: Reynolds, 
Richards & Farmer, Edmonton. 


Mirth, 


Solicitor for the intervener the Attorney Gener
al of Canada: John C. Tait, Ottawa. 


Solicitor for the intervener the Attorney Gener
al for Ontario: The Attorney General for Ontario, 
Toronto. 


a 


Dispositif 


Vu les circonstances, je suis d'avis que Ia Com
mission n'a pas commis d'erreur de droit en ordon
nant a l'appelante de repondre aux questions 
posees. Cela ne signifie pas que je reconnais neces-
sairement a un journaliste, a qui on demande de 
temoigner au sujet de ses sources d'information, le 
droit a une immunite relative. En l'espece, Ia 


b preuve au dossier ne permet tout simplement pas 
d'arriver a une telle conclusion. De plus, les ele
ments de fait n'exigent pas qu'une reponse soit 
donnee aux questions constitutionnelles formulees. 
Aucun fait ne permet de pretendre que !'absence 


c de protection par la Charte empecherait les medias 
de recueillir de !'information. 


d 


En definitive, le pourvoi est rejete avec depens. 


Pourvoi rejete avec depens. 


Procureurs de l'appelante: Reynolds, Mirth, 
Richards & Farmer, Edmonton. 


Procureur de l'intervenant le procureur general 
e du Canada: John C. Tait, Ottawa. 


Procureur de l'intervenant le procureur general 
de /'Ontario: Le procureur general de /'Ontario, 
Toronto. 


Solicitor for the intervener the Attorney Gener- f 
a/ for Alberta: William Henkel, Edmonton. 


Procureur de /'intervenant le procureur general 
de /'Alberta: William Henkel, Edmonton. 


Solicitors for the intervener the Centre for 
Investigative Journalism: Cowling & Henderson, 
Ottawa. 


Procureurs de l'intervenant le Centre for Inves
tigative Journalism: Cowling & Henderson, 


g Ottawa. 
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 La compagnie débitrice a déposé une requête sous le 
régime de la Loi sur les arrangements avec les créan-
ciers des compagnies (« LACC ») et obtenu la suspension 
des procédures dans le but de réorganiser ses finances. 
Parmi les dettes de la compagnie débitrice au début de 
la réorganisation figurait une somme due à la Couronne, 
mais non versée encore, au titre de la taxe sur les produits 
et services (« TPS »). Le paragraphe 222(3) de la Loi sur 
la taxe d’accise (« LTA ») crée une fiducie réputée visant 
les sommes de TPS non versées. Cette fiducie s’applique 
malgré tout autre texte législatif du Canada sauf la Loi 
sur la faillite et l’insolvabilité (« LFI »). Toutefois, le par. 
18.3(1) de la LACC prévoyait que, sous réserve de certai-
nes exceptions, dont aucune ne concerne la TPS, les fidu-
cies réputées établies par la loi en faveur de la Couronne 
ne s’appliquaient pas sous son régime.


 Le juge siégeant en son cabinet chargé d’appliquer la 
LACC a approuvé par ordonnance le paiement à Century 
Services, le principal créancier garanti du débiteur, d’une 
somme d’au plus cinq millions de dollars. Toutefois, il a 
également ordonné à la compagnie débitrice de retenir 
un montant égal aux sommes de TPS non versées et de le 
déposer séparément dans le compte en fiducie du contrô-
leur jusqu’à l’issue de la réorganisation. Ayant conclu 
que la réorganisation n’était pas possible, la compagnie 
débitrice a demandé au tribunal de lever partiellement 
la suspension des procédures pour lui permettre de faire 
cession de ses biens en vertu de la LFI. La Couronne a 
demandé par requête le paiement immédiat au receveur 
général des sommes de TPS non versées. Le juge sié-
geant en son cabinet a rejeté la requête de la Couronne et 
autorisé la cession des biens. La Cour d’appel a accueilli 
l’appel pour deux raisons. Premièrement, elle a conclu 
que, après que la tentative de réorganisation eut échoué, 
le juge siégeant en son cabinet était tenu, en raison de la 
priorité établie par la LTA, d’autoriser le paiement à la 
Couronne des sommes qui lui étaient dues au titre de la 
TPS, et que l’art. 11 de la LACC ne lui conférait pas le 
pouvoir discrétionnaire de maintenir la suspension de la 
demande de la Couronne. Deuxièmement, la Cour d’ap-
pel a conclu que, en ordonnant la ségrégation des sommes 
de TPS dans le compte en fiducie du contrôleur, le juge 
siégeant en son cabinet avait créé une fiducie expresse en 
faveur de la Couronne.


 Arrêt (la juge Abella est dissidente) : Le pourvoi est 
accueilli.


 La juge en chef McLachlin et les juges Binnie, LeBel, 
Deschamps, Charron, Rothstein et Cromwell : Il est pos-
sible de résoudre le conflit apparent entre le par. 222(3) 
de la LTA et le par. 18.3(1) de la LACC en les interpré-
tant d’une manière qui tienne compte adéquatement de 
l’historique de la LACC, de la fonction de cette loi parmi 


 The debtor company commenced proceedings under 
the Companies’ Creditors Arrangement Act (“CCAA”), 
obtaining a stay of proceedings to allow it time to reor-
ganize its financial affairs. One of the debtor com-
pany’s outstanding debts at the commencement of the 
reorganization was an amount of unremitted Goods and 
Services Tax (“GST”) payable to the Crown. Section 
222(3) of the Excise Tax Act (“ETA”) created a deemed 
trust over unremitted GST, which operated despite any 
other enactment of Canada except the Bankruptcy and 
Insolvency Act (“BIA”). However, s. 18.3(1) of the CCAA 
provided that any statutory deemed trusts in favour of 
the Crown did not operate under the CCAA, subject to 
certain exceptions, none of which mentioned GST.


 Pursuant to an order of the CCAA chambers judge, 
a payment not exceeding $5 million was approved to 
the debtor company’s major secured creditor, Century 
Services. However, the chambers judge also ordered 
the debtor company to hold back and segregate in the 
Monitor’s trust account an amount equal to the unre-
mitted GST pending the outcome of the reorganization. 
On concluding that reorganization was not possible, 
the debtor company sought leave of the court to par-
tially lift the stay of proceedings so it could make an 
assignment in bankruptcy under the BIA. The Crown 
moved for immediate payment of unremitted GST to 
the Receiver General. The chambers judge denied the 
Crown’s motion, and allowed the assignment in bank-
ruptcy. The Court of Appeal allowed the appeal on two 
grounds. First, it reasoned that once reorganization 
efforts had failed, the chambers judge was bound under 
the priority scheme provided by the ETA to allow pay-
ment of unremitted GST to the Crown and had no dis-
cretion under s. 11 of the CCAA to continue the stay 
against the Crown’s claim. Second, the Court of Appeal 
concluded that by ordering the GST funds segregated 
in the Monitor’s trust account, the chambers judge had 
created an express trust in favour of the Crown.


 Held (Abella J. dissenting): The appeal should be 
allowed.


 Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Charron, Rothstein and Cromwell JJ.: The apparent con-
flict between s. 222(3) of the ETA and s. 18.3(1) of the 
CCAA can be resolved through an interpretation that 
properly recognizes the history of the CCAA, its func-
tion amidst the body of insolvency legislation enacted by 
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l’ensemble des textes adoptés par le législateur fédéral en 
matière d’insolvabilité et des principes d’interprétation 
de la LACC reconnus dans la jurisprudence. L’historique 
de la LACC permet de distinguer celle-ci de la LFI en 
ce sens que, bien que ces lois aient pour objet d’éviter 
les coûts sociaux et économiques liés à la liquidation de 
l’actif d’un débiteur, la LACC offre plus de souplesse et 
accorde aux tribunaux un plus grand pouvoir discrétion-
naire que le mécanisme fondé sur des règles de la LFI, 
ce qui rend la première mieux adaptée aux réorganisa-
tions complexes. Comme la LACC ne précise pas ce qui 
arrive en cas d’échec de la réorganisation, la LFI four-
nit la norme de référence permettant aux créanciers de 
savoir s’ils ont la priorité dans l’éventualité d’une faillite. 
Le travail de réforme législative contemporain a prin-
cipalement visé à harmoniser les aspects communs à la 
LACC et à la LFI, et l’une des caractéristiques importan-
tes de cette réforme est la réduction des priorités dont 
jouit la Couronne. Par conséquent, la LACC et la LFI 
contiennent toutes deux des dispositions neutralisant les 
fiducies réputées établies en vertu d’un texte législatif 
en faveur de la Couronne, et toutes deux comportent des 
exceptions expresses à la règle générale qui concernent 
les fiducies réputées établies à l’égard des retenues à la 
source. Par ailleurs, ces deux lois considèrent les autres 
créances de la Couronne comme des créances non garan-
ties. Ces lois ne comportent pas de dispositions claires 
et expresses établissant une exception pour les créances 
relatives à la TPS.


 Les tribunaux appelés à résoudre le conflit appa-
rent entre le par. 222(3) de la LTA et le par. 18.3(1) de la 
LACC ont été enclins à appliquer l’arrêt Ottawa Senators 
Hockey Club Corp. (Re) et à trancher en faveur de la 
LTA. Il ne convient pas de suivre cet arrêt. C’est plutôt 
la LACC qui énonce la règle applicable. Le paragraphe 
222(3) de la LTA ne révèle aucune intention explicite 
du législateur d’abroger l’art. 18.3 de la LACC. Quand 
le législateur a voulu protéger certaines créances de la 
Couronne au moyen de fiducies réputées et voulu que 
celles-ci continuent de s’appliquer en situation d’insol-
vabilité, il l’a indiqué de manière explicite et minutieuse. 
En revanche, il n’existe aucune disposition législative 
expresse permettant de conclure que les créances relati-
ves à la TPS bénéficient d’un traitement préférentiel sous 
le régime de la LACC ou de la LFI. Il semble découler 
de la logique interne de la LACC que la fiducie réputée 
établie à l’égard de la TPS est visée par la renonciation du 
législateur à sa priorité. Il y aurait une étrange asymétrie 
si l’on concluait que la LACC ne traite pas les fiducies 
réputées à l’égard de la TPS de la même manière que 
la LFI, car cela encouragerait les créanciers à recourir à 
la loi la plus favorable, minerait les objectifs réparateurs 
de la LACC et risquerait de favoriser les maux sociaux 
que l’édiction de ce texte législatif visait justement à 


Parliament and the principles for interpreting the CCAA 
that have been recognized in the jurisprudence. The his-
tory of the CCAA distinguishes it from the BIA because 
although these statutes share the same remedial purpose 
of avoiding the social and economic costs of liquidating 
a debtor’s assets, the CCAA offers more flexibility and 
greater judicial discretion than the rules-based mecha-
nism under the BIA, making the former more responsive 
to complex reorganizations. Because the CCAA is silent 
on what happens if reorganization fails, the BIA scheme 
of liquidation and distribution necessarily provides the 
backdrop against which creditors assess their priority in 
the event of bankruptcy. The contemporary thrust of leg-
islative reform has been towards harmonizing aspects of 
insolvency law common to the CCAA and the BIA, and 
one of its important features has been a cutback in Crown 
priorities. Accordingly, the CCAA and the BIA both con-
tain provisions nullifying statutory deemed trusts in 
favour of the Crown, and both contain explicit excep-
tions exempting source deductions deemed trusts from 
this general rule. Meanwhile, both Acts are harmonious 
in treating other Crown claims as unsecured. No such 
clear and express language exists in those Acts carving 
out an exception for GST claims.


 When faced with the apparent conflict between s. 
222(3) of the ETA and s. 18.3(1) of the CCAA, courts 
have been inclined to follow Ottawa Senators Hockey 
Club Corp. (Re) and resolve the conflict in favour of 
the ETA. Ottawa Senators should not be followed. 
Rather, the CCAA provides the rule. Section 222(3) of 
the ETA evinces no explicit intention of Parliament to 
repeal CCAA s. 18.3. Where Parliament has sought to 
protect certain Crown claims through statutory deemed 
trusts and intended that these deemed trusts continue 
in insolvency, it has legislated so expressly and elabo-
rately. Meanwhile, there is no express statutory basis 
for concluding that GST claims enjoy a preferred treat-
ment under the CCAA or the BIA. The internal logic of 
the CCAA appears to subject a GST deemed trust to the 
waiver by Parliament of its priority. A strange asymme-
try would result if differing treatments of GST deemed 
trusts under the CCAA and the BIA were found to exist, 
as this would encourage statute shopping, undermine 
the CCAA’s remedial purpose and invite the very social 
ills that the statute was enacted to avert. The later in 
time enactment of the more general s. 222(3) of the ETA 
does not require application of the doctrine of implied 
repeal to the earlier and more specific s. 18.3(1) of the 
CCAA in the circumstances of this case. In any event, 
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prévenir. Le paragraphe 222(3) de la LTA, une dispo-
sition plus récente et générale que le par. 18.3(1) de la 
LACC, n’exige pas l’application de la doctrine de l’abro-
gation implicite dans les circonstances de la présente 
affaire. En tout état de cause, par suite des modifications 
apportées récemment à la LACC en 2005, l’art. 18.3 a 
été reformulé et renuméroté, ce qui en fait la disposition 
postérieure. Cette constatation confirme que c’est dans 
la LACC qu’est exprimée l’intention du législateur en ce 
qui a trait aux fiducies réputées visant la TPS. Le conflit 
entre la LTA et la LACC est plus apparent que réel.


 L’exercice par les tribunaux de leurs pouvoirs discré-
tionnaires a fait en sorte que la LACC a évolué et s’est 
adaptée aux besoins commerciaux et sociaux contempo-
rains. Comme les réorganisations deviennent très com-
plexes, les tribunaux chargés d’appliquer la LACC ont été 
appelés à innover. Les tribunaux doivent d’abord inter-
préter les dispositions de la LACC avant d’invoquer leur 
compétence inhérente ou leur compétence en equity pour 
établir leur pouvoir de prendre des mesures dans le cadre 
d’une procédure fondée sur la LACC. À cet égard, il faut 
souligner que le texte de la LACC peut être interprété 
très largement. La possibilité pour le tribunal de rendre 
des ordonnances plus spécifiques n’a pas pour effet de 
restreindre la portée des termes généraux utilisés dans 
la LACC. L’opportunité, la bonne foi et la diligence sont 
des considérations de base que le tribunal devrait toujours 
garder à l’esprit lorsqu’il exerce les pouvoirs conférés par 
la LACC. Il s’agit de savoir si l’ordonnance contribuera 
utilement à la réalisation de l’objectif d’éviter les pertes 
sociales et économiques résultant de la liquidation d’une 
compagnie insolvable. Ce critère s’applique non seule-
ment à l’objectif de l’ordonnance, mais aussi aux moyens 
utilisés. En l’espèce, l’ordonnance du juge siégeant en son 
cabinet qui a suspendu l’exécution des mesures de recou-
vrement de la Couronne à l’égard de la TPS contribuait à 
la réalisation des objectifs de la LACC, parce qu’elle avait 
pour effet de dissuader les créanciers d’entraver une liqui-
dation ordonnée et favorisait une transition harmonieuse 
entre la LACC et la LFI, répondant ainsi à l’objectif — 
commun aux deux lois — qui consiste à avoir une seule 
procédure. Le passage de la LACC à la LFI peut exiger la 
levée partielle d’une suspension de procédures ordonnée 
en vertu de la LACC, de façon à permettre l’engagement 
des procédures fondées sur la LFI, mais il n’existe aucun 
hiatus entre ces lois étant donné qu’elles s’appliquent de 
concert et que, dans les deux cas, les créanciers examinent 
le régime de distribution prévu par la LFI pour connaître 
la situation qui serait la leur en cas d’échec de la réorga-
nisation. L’ampleur du pouvoir discrétionnaire conféré au 
tribunal par la LACC suffit pour établir une passerelle 
vers une liquidation opérée sous le régime de la LFI. Le 
juge siégeant en son cabinet pouvait donc rendre l’ordon-
nance qu’il a prononcée.


recent amendments to the CCAA in 2005 resulted in 
s. 18.3 of the Act being renumbered and reformulated, 
making it the later in time provision. This confirms that 
Parliament’s intent with respect to GST deemed trusts 
is to be found in the CCAA. The conflict between the 
ETA and the CCAA is more apparent than real.


 The exercise of judicial discretion has allowed the 
CCAA to adapt and evolve to meet contemporary busi-
ness and social needs. As reorganizations become 
increasingly complex, CCAA courts have been called 
upon to innovate. In determining their jurisdiction to 
sanction measures in a CCAA proceeding, courts should 
first interpret the provisions of the CCAA before turning 
to their inherent or equitable jurisdiction. Noteworthy 
in this regard is the expansive interpretation the lan-
guage of the CCAA is capable of supporting. The gen-
eral language of the CCAA should not be read as being 
restricted by the availability of more specific orders. 
The requirements of appropriateness, good faith and due 
diligence are baseline considerations that a court should 
always bear in mind when exercising CCAA authority. 
The question is whether the order will usefully further 
efforts to avoid the social and economic losses result-
ing from liquidation of an insolvent company, which 
extends to both the purpose of the order and the means 
it employs. Here, the chambers judge’s order staying the 
Crown’s GST claim was in furtherance of the CCAA’s 
objectives because it blunted the impulse of creditors to 
interfere in an orderly liquidation and fostered a harmo-
nious transition from the CCAA to the BIA, meeting the 
objective of a single proceeding that is common to both 
statutes. The transition from the CCAA to the BIA may 
require the partial lifting of a stay of proceedings under 
the CCAA to allow commencement of BIA proceedings, 
but no gap exists between the two statutes because they 
operate in tandem and creditors in both cases look to the 
BIA scheme of distribution to foreshadow how they will 
fare if the reorganization is unsuccessful. The breadth 
of the court’s discretion under the CCAA is sufficient to 
construct a bridge to liquidation under the BIA. Hence, 
the chambers judge’s order was authorized.
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 L’ordonnance du juge siégeant en son cabinet n’a pas 
créé de fiducie expresse en l’espèce, car aucune certi-
tude d’objet ne peut être inférée de cette ordonnance. 
La création d’une fiducie expresse exige la présence de 
certitudes quant à l’intention, à la matière et à l’objet. 
Lorsque le juge siégeant en son cabinet a accepté la 
proposition que les sommes soient détenues séparément 
dans le compte en fiducie du contrôleur, il n’existait 
aucune certitude que la Couronne serait le bénéficiaire 
ou l’objet de la fiducie, car il y avait un doute quant à la 
question de savoir qui au juste pourrait toucher l’argent 
en fin de compte. De toute façon, suivant l’interpréta-
tion du par. 18.3(1) de la LACC dégagée précédemment, 
aucun différend ne saurait même exister quant à l’ar-
gent, étant donné que la priorité accordée aux récla-
mations de la Couronne fondées sur la fiducie réputée 
visant la TPS ne s’applique pas sous le régime de la 
LACC et que la Couronne est reléguée au rang de créan-
cier non garanti à l’égard des sommes en question.


 Le juge Fish : Les sommes perçues par la débitrice au 
titre de la TPS ne font l’objet d’aucune fiducie réputée ou 
priorité en faveur de la Couronne. Au cours des derniè-
res années, le législateur fédéral a procédé à un examen 
approfondi du régime canadien d’insolvabilité, mais il a 
refusé de modifier les dispositions qui sont en cause dans 
la présente affaire. Il s’agit d’un exercice délibéré du pou-
voir discrétionnaire de légiférer. Par contre, en mainte-
nant, malgré l’existence des procédures d’insolvabilité, la 
validité de fiducies réputées créées en vertu de la LTA, les 
tribunaux ont protégé indûment des droits de la Couronne 
que le Parlement avait lui-même choisi de subordonner à 
d’autres créances prioritaires. Dans le contexte du régime 
canadien d’insolvabilité, il existe une fiducie réputée uni-
quement lorsqu’une disposition législative crée la fiducie 
et qu’une disposition de la LACC ou de la LFI confirme 
explicitement l’existence de la fiducie. La Loi de l’impôt 
sur le revenu, le Régime de pensions du Canada et la 
Loi sur l’assurance-emploi renferment toutes des dispo-
sitions relatives aux fiducies réputées dont le libellé offre 
une ressemblance frappante avec celui de l’art. 222 de la 
LTA, mais le maintien en vigueur des fiducies réputées 
créées en vertu de ces dispositions est confirmé à l’art. 
37 de la LACC et au par. 67(3) de la LFI en termes clairs 
et explicites. La situation est différente dans le cas de la 
fiducie réputée créée par la LTA. Bien que le législateur 
crée en faveur de la Couronne une fiducie réputée dans 
laquelle seront conservées les sommes recueillies au titre 
de la TPS mais non encore versées, et bien qu’il prétende 
maintenir cette fiducie en vigueur malgré les disposi-
tions à l’effet contraire de toute loi fédérale ou provin-
ciale, il ne confirme pas l’existence de la fiducie dans 
la LFI ou la LACC, ce qui témoigne de son intention de 
laisser la fiducie réputée devenir caduque au moment de 
l’introduction de la procédure d’insolvabilité.


 No express trust was created by the chambers judge’s 
order in this case because there is no certainty of object 
inferrable from his order. Creation of an express trust 
requires certainty of intention, subject matter and 
object. At the time the chambers judge accepted the 
proposal to segregate the monies in the Monitor’s trust 
account there was no certainty that the Crown would be 
the beneficiary, or object, of the trust because exactly 
who might take the money in the final result was in 
doubt. In any event, no dispute over the money would 
even arise under the interpretation of s. 18.3(1) of the 
CCAA established above, because the Crown’s deemed 
trust priority over GST claims would be lost under the 
CCAA and the Crown would rank as an unsecured cred-
itor for this amount.


 Per Fish J.: The GST monies collected by the debtor 
are not subject to a deemed trust or priority in favour 
of the Crown. In recent years, Parliament has given 
detailed consideration to the Canadian insolvency 
scheme but has declined to amend the provisions at 
issue in this case, a deliberate exercise of legislative 
discretion. On the other hand, in upholding deemed 
trusts created by the ETA notwithstanding insolvency 
proceedings, courts have been unduly protective of 
Crown interests which Parliament itself has chosen to 
subordinate to competing prioritized claims. In the con-
text of the Canadian insolvency regime, deemed trusts 
exist only where there is a statutory provision creat-
ing the trust and a CCAA or BIA provision explicitly 
confirming its effective operation. The Income Tax 
Act, the Canada Pension Plan and the Employment 
Insurance Act all contain deemed trust provisions that 
are strikingly similar to that in s. 222 of the ETA but 
they are all also confirmed in s. 37 of the CCAA and 
in s. 67(3) of the BIA in clear and unmistakeable terms. 
The same is not true of the deemed trust created under 
the ETA. Although Parliament created a deemed trust 
in favour of the Crown to hold unremitted GST monies, 
and although it purports to maintain this trust notwith-
standing any contrary federal or provincial legislation, 
it did not confirm the continued operation of the trust 
in either the BIA or the CCAA, reflecting Parliament’s 
intention to allow the deemed trust to lapse with the 
commencement of insolvency proceedings.
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 La juge Abella (dissidente) : Le paragraphe 222(3) 
de la LTA donne préséance, dans le cadre d’une procé-
dure relevant de la LACC, à la fiducie réputée qui est 
établie en faveur de la Couronne à l’égard de la TPS 
non versée. Cette disposition définit sans équivoque sa 
portée dans des termes on ne peut plus clairs et n’ex-
clut que la LFI de son champ d’application. Les termes 
employés révèlent l’intention claire du législateur que 
le par. 222(3) l’emporte en cas de conflit avec toute 
autre loi sauf la LFI. Cette opinion est confortée par le 
fait que des modifications ont été apportées à la LACC 
après l’édiction du par. 222(3) et que, malgré les deman-
des répétées de divers groupes, le par. 18.3(1) n’a pas 
été modifié pour aligner l’ordre de priorité établi par la 
LACC sur celui de la LFI. Cela indique que le législa-
teur a délibérément choisi de soustraire la fiducie répu-
tée établie au par. 222(3) à l’application du par. 18.3(1) 
de la LACC.


 Cette conclusion est renforcée par l’application 
d’autres principes d’interprétation. Une disposition spé-
cifique antérieure peut être supplantée par une loi ulté-
rieure de portée générale si le législateur, par les mots 
qu’il a employés, a exprimé l’intention de faire prévaloir 
la loi générale. Le paragraphe 222(3) accomplit cela de 
par son libellé, lequel précise que la disposition l’em-
porte sur tout autre texte législatif fédéral, tout texte 
législatif provincial ou « toute autre règle de droit » 
sauf la LFI. Le paragraphe 18.3(1) de la LACC est par 
conséquent rendu inopérant aux fins d’application du 
par. 222(3). Selon l’alinéa 44f ) de la Loi d’interpréta-
tion, le fait que le par. 18.3(1) soit devenu le par. 37(1) à 
la suite de l’édiction du par. 222(3) de la LTA n’a aucune 
incidence sur l’ordre chronologique du point de vue de 
l’interprétation, et le par. 222(3) de la LTA demeure la 
disposition « postérieure ». Il s’ensuit que la disposition 
créant une fiducie réputée que l’on trouve au par. 222(3) 
de la LTA l’emporte sur le par. 18.3(1) dans le cadre 
d’une procédure fondée sur la LACC. Bien que l’art. 11 
accorde au tribunal le pouvoir discrétionnaire de rendre 
des ordonnances malgré les dispositions de la LFI et de 
la Loi sur les liquidations, ce pouvoir discrétionnaire 
demeure assujetti à l’application de toute autre loi fédé-
rale. L’exercice de ce pouvoir discrétionnaire est donc 
circonscrit par les limites imposées par toute loi autre 
que la LFI et la Loi sur les liquidations, et donc par la 
LTA. En l’espèce, le juge siégeant en son cabinet était 
donc tenu de respecter le régime de priorités établi au 
par. 222(3) de la LTA. Ni le par. 18.3(1), ni l’art. 11 de 
la LACC ne l’autorisaient à en faire abstraction. Par 
conséquent, il ne pouvait pas refuser la demande pré-
sentée par la Couronne en vue de se faire payer la TPS 
dans le cadre de la procédure introduite en vertu de la 
LACC.


 Per Abella J. (dissenting): Section 222(3) of the 
ETA gives priority during CCAA proceedings to the 
Crown’s deemed trust in unremitted GST. This provi-
sion unequivocally defines its boundaries in the clear-
est possible terms and excludes only the BIA from its 
legislative grasp. The language used reflects a clear leg-
islative intention that s. 222(3) would prevail if in con-
flict with any other law except the BIA. This is borne 
out by the fact that following the enactment of s. 222(3), 
amendments to the CCAA were introduced, and despite 
requests from various constituencies, s. 18.3(1) was not 
amended to make the priorities in the CCAA consistent 
with those in the BIA. This indicates a deliberate leg-
islative choice to protect the deemed trust in s. 222(3) 
from the reach of s. 18.3(1) of the CCAA.


 The application of other principles of interpretation 
reinforces this conclusion. An earlier, specific provi-
sion may be overruled by a subsequent general statute 
if the legislature indicates, through its language, an 
intention that the general provision prevails. Section 
222(3) achieves this through the use of language stating 
that it prevails despite any law of Canada, of a prov-
ince, or “any other law” other than the BIA. Section 
18.3(1) of the CCAA is thereby rendered inoperative for 
purposes of s. 222(3). By operation of s. 44( f ) of the 
Interpretation Act, the transformation of s. 18.3(1) into 
s. 37(1) after the enactment of s. 222(3) of the ETA has 
no effect on the interpretive queue, and s. 222(3) of the 
ETA remains the “later in time” provision. This means 
that the deemed trust provision in s. 222(3) of the ETA 
takes precedence over s. 18.3(1) during CCAA proceed-
ings. While s. 11 gives a court discretion to make orders 
notwithstanding the BIA and the Winding-up Act, that 
discretion is not liberated from the operation of any 
other federal statute. Any exercise of discretion is there-
fore circumscribed by whatever limits are imposed by 
statutes other than the BIA and the Winding-up Act. 
That includes the ETA. The chambers judge in this case 
was, therefore, required to respect the priority regime 
set out in s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 
11 of the CCAA gave him the authority to ignore it. He 
could not, as a result, deny the Crown’s request for pay-
ment of the GST funds during the CCAA proceedings.
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 POURVOI contre un arrêt de la Cour d’appel 
de la Colombie-Britannique (les juges Newbury, 
Tysoe et Smith), 2009 BCCA 205, 98 B.C.L.R. 
(4th) 242, 270 B.C.A.C. 167, 454 W.A.C. 167, 
[2009] 12 W.W.R. 684, [2009] G.S.T.C. 79, [2009] 
B.C.J. No. 918 (QL), 2009 CarswellBC 1195, qui a 
infirmé une décision du juge en chef Brenner, 2008 
BCSC 1805, [2008] G.S.T.C. 221, [2008] B.C.J. No. 
2611 (QL), 2008 CarswellBC 2895, qui a rejeté la 
demande de la Couronne sollicitant le paiement 
de la TPS. Pourvoi accueilli, la juge Abella est  
dissidente.


 Mary I. A. Buttery, Owen J. James et Matthew 
J. G. Curtis, pour l’appelante.


 Gordon Bourgard, David Jacyk et Michael J. 
Lema, pour l’intimé.


 Version française du jugement de la juge en chef 
McLachlin et des juges Binnie, LeBel, Deschamps, 
Charron, Rothstein et Cromwell rendu par


la juge d[1] eschamps — C’est la première fois 
que la Cour est appelée à interpréter directement 
les dispositions de la Loi sur les arrangements 
avec les créanciers des compagnies, L.R.C. 1985, 
ch. C-36 (« LACC »). À cet égard, deux questions 
sont soulevées. La première requiert la concilia-
tion d’une disposition de la LACC et d’une disposi-
tion de la Loi sur la taxe d’accise, L.R.C. 1985, ch. 
E-15 (« LTA »), qui, selon des juridictions inférieu-
res, sont en conflit l’une avec l’autre. La deuxième 
concerne la portée du pouvoir discrétionnaire du 
tribunal qui surveille une réorganisation. Les dis-
positions législatives pertinentes sont reproduites 
en annexe. Pour ce qui est de la première question, 
après avoir examiné l’évolution des priorités de la 
Couronne en matière d’insolvabilité et le libellé des 
diverses lois qui établissent ces priorités, j’arrive 
à la conclusion que c’est la LACC, et non la LTA, 
qui énonce la règle applicable. Pour ce qui est de 
la seconde question, je conclus qu’il faut interpré-
ter les larges pouvoirs discrétionnaires conférés au 
juge en tenant compte de la nature réparatrice de 
la LACC et de la législation sur l’insolvabilité en 
général. Par conséquent, le tribunal avait le pouvoir 


 APPEAL from a judgment of the British 
Columbia Court of Appeal (Newbury, Tysoe and 
Smith JJ.A.), 2009 BCCA 205, 98 B.C.L.R. (4th) 
242, 270 B.C.A.C. 167, 454 W.A.C. 167, [2009] 12 
W.W.R. 684, [2009] G.S.T.C. 79, [2009] B.C.J. No. 
918 (QL), 2009 CarswellBC 1195, reversing a judg-
ment of Brenner C.J.S.C., 2008 BCSC 1805, [2008] 
G.S.T.C. 221, [2008] B.C.J. No. 2611 (QL), 2008 
CarswellBC 2895, dismissing a Crown applica-
tion for payment of GST monies. Appeal allowed, 
Abella J. dissenting.


 Mary I. A. Buttery, Owen J. James and Matthew 
J. G. Curtis, for the appellant.


 Gordon Bourgard, David Jacyk and Michael J. 
Lema, for the respondent.


 The judgment of McLachlin C.J. and Binnie, 
LeBel, Deschamps, Charron, Rothstein and 
Cromwell JJ. was delivered by


deschamps[1]  J. — For the first time this Court 
is called upon to directly interpret the provisions 
of the Companies’ Creditors Arrangement Act, 
R.S.C. 1985, c. C-36 (“CCAA”). In that respect, 
two questions are raised. The first requires 
reconciliation of provisions of the CCAA and the 
Excise Tax Act, R.S.C. 1985, c. E-15 (“ETA”), which 
lower courts have held to be in conflict with one 
another. The second concerns the scope of a court’s 
discretion when supervising reorganization. The 
relevant statutory provisions are reproduced in the 
Appendix. On the first question, having considered 
the evolution of Crown priorities in the context 
of insolvency and the wording of the various 
statutes creating Crown priorities, I conclude that 
it is the CCAA and not the ETA that provides the 
rule. On the second question, I conclude that the 
broad discretionary jurisdiction conferred on the 
supervising judge must be interpreted having 
regard to the remedial nature of the CCAA and 
insolvency legislation generally. Consequently, 
the court had the discretion to partially lift a stay 
of proceedings to allow the debtor to make an 
assignment under the Bankruptcy and Insolvency 
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discrétionnaire de lever partiellement la suspension 
des procédures pour permettre au débiteur de faire 
cession de ses biens en vertu de la Loi sur la faillite 
et l’insolvabilité, L.R.C. 1985, ch. B-3 (« LFI »). Je 
suis d’avis d’accueillir le pourvoi.


1. Faits et décisions des juridictions inférieures


Le 13 décembre 2007, Ted LeRoy Trucking [2] 
Ltd. (« LeRoy Trucking ») a déposé une requête 
sous le régime de la LACC devant la Cour suprême 
de la Colombie-Britannique et obtenu la suspension 
des procédures dans le but de réorganiser ses finan-
ces. L’entreprise a vendu certains éléments d’actif 
excédentaires, comme l’y autorisait l’ordonnance.


Parmi les dettes de LeRoy Trucking figurait [3] 
une somme perçue par celle-ci au titre de la taxe sur 
les produits et services (« TPS ») mais non versée à 
la Couronne. La LTA crée en faveur de la Couronne 
une fiducie réputée visant les sommes perçues au 
titre de la TPS. Cette fiducie réputée s’applique à 
tout bien ou toute recette détenue par la personne 
qui perçoit la TPS et à tout bien de cette personne 
détenu par un créancier garanti, et le produit décou-
lant de ces biens doit être payé à la Couronne par 
priorité sur tout droit en garantie. Aux termes de la 
LTA, la fiducie réputée s’applique malgré tout autre 
texte législatif du Canada sauf la LFI. Cependant, la 
LACC prévoit également que, sous réserve de cer-
taines exceptions, dont aucune ne concerne la TPS, 
ne s’appliquent pas sous son régime les fiducies 
réputées qui existent en faveur de la Couronne. Par 
conséquent, pour ce qui est de la TPS, la Couronne 
est un créancier non garanti dans le cadre de cette 
loi. Néanmoins, à l’époque où LeRoy Trucking a 
débuté ses procédures en vertu de la LACC, la juris-
prudence dominante indiquait que la LTA l’empor-
tait sur la LACC, la Couronne jouissant ainsi d’un 
droit prioritaire à l’égard des créances relatives à la 
TPS dans le cadre de la LACC, malgré le fait qu’elle 
aurait perdu cette priorité en vertu de la LFI. La 
LACC a fait l’objet de modifications substantielles en 
2005, et certaines des dispositions en cause dans le 
présent pourvoi ont alors été renumérotées et refor-
mulées (L.C. 2005, ch. 47). Mais ces modifications 
ne sont entrées en vigueur que le 18 septembre 2009. 
Je ne me reporterai aux dispositions modifiées que 
lorsqu’il sera utile de le faire.


Act, R.S.C. 1985, c. B-3 (“BIA”). I would allow the  
appeal.


1. Facts and Decisions of the Courts Below


Ted LeRoy Trucking Ltd. (“LeRoy Trucking”) [2] 
commenced proceedings under the CCAA in the 
Supreme Court of British Columbia on December 
13, 2007, obtaining a stay of proceedings with a 
view to reorganizing its financial affairs. LeRoy 
Trucking sold certain redundant assets as authorized 
by the order.


Amongst the debts owed by LeRoy Trucking [3] 
was an amount for Goods and Services Tax (“GST”) 
collected but unremitted to the Crown. The ETA 
creates a deemed trust in favour of the Crown for 
amounts collected in respect of GST. The deemed 
trust extends to any property or proceeds held by 
the person collecting GST and any property of 
that person held by a secured creditor, requiring 
that property to be paid to the Crown in priority 
to all security interests. The ETA provides that the 
deemed trust operates despite any other enactment 
of Canada except the BIA. However, the CCAA also 
provides that subject to certain exceptions, none of 
which mentions GST, deemed trusts in favour of the 
Crown do not operate under the CCAA. Accordingly, 
under the CCAA the Crown ranks as an unsecured 
creditor in respect of GST. Nonetheless, at the time 
LeRoy Trucking commenced CCAA proceedings 
the leading line of jurisprudence held that the 
ETA took precedence over the CCAA such that the 
Crown enjoyed priority for GST claims under the 
CCAA, even though it would have lost that same 
priority under the BIA. The CCAA underwent 
substantial amendments in 2005 in which some 
of the provisions at issue in this appeal were 
renumbered and reformulated (S.C. 2005, c. 47). 
However, these amendments only came into force 
on September 18, 2009. I will refer to the amended 
provisions only where relevant.
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Le 29 avril 2008, le juge en chef Brenner de [4] 
la Cour suprême de la Colombie-Britannique, dans 
le contexte des procédures intentées en vertu de la 
LACC, a approuvé le paiement à Century Services, 
le principal créancier garanti du débiteur, d’une 
somme d’au plus cinq millions de dollars, soit le 
produit de la vente d’éléments d’actif excédentaires. 
LeRoy Trucking a proposé de retenir un montant 
égal aux sommes perçues au titre de la TPS mais 
non versées à la Couronne et de le déposer dans 
le compte en fiducie du contrôleur jusqu’à ce que 
l’issue de la réorganisation soit connue. Afin de 
maintenir le statu quo, en raison du succès incer-
tain de la réorganisation, le juge en chef Brenner a 
accepté la proposition et ordonné qu’une somme de 
305 202,30 $ soit détenue par le contrôleur dans son 
compte en fiducie.


Le 3 septembre 2008, ayant conclu que la [5] 
réorganisation n’était pas possible, LeRoy Trucking 
a demandé à la Cour suprême de la Colombie-
Britannique l’autorisation de faire cession de ses 
biens en vertu de la LFI. Pour sa part, la Couronne 
a demandé au tribunal d’ordonner le paiement au 
receveur général du Canada de la somme détenue 
par le contrôleur au titre de la TPS. Le juge en chef 
Brenner a rejeté cette dernière demande. Selon lui, 
comme la détention des fonds dans le compte en 
fiducie du contrôleur visait à [traductIon] « faci-
liter le paiement final des sommes de TPS qui 
étaient dues avant que l’entreprise ne débute les pro-
cédures, mais seulement si un plan viable était pro-
posé », l’impossibilité de procéder à une telle réor-
ganisation, suivie d’une cession de biens, signifiait 
que la Couronne perdrait sa priorité sous le régime 
de la LFI (2008 BCSC 1805, [2008] G.S.T.C. 221).


La Cour d’appel de la Colombie-Britannique [6] 
a accueilli l’appel interjeté par la Couronne (2009 
BCCA 205, 270 B.C.A.C. 167). Rédigeant l’arrêt 
unanime de la cour, le juge Tysoe a invoqué deux 
raisons distinctes pour y faire droit.


Premièrement, le juge d’appel Tysoe a conclu [7] 
que le pouvoir conféré au tribunal par l’art. 11 de la 
LACC n’autorisait pas ce dernier à rejeter la demande 
de la Couronne sollicitant le paiement immédiat des 
sommes de TPS faisant l’objet de la fiducie réputée, 


On April 29, 2008, Brenner C.J.S.C., in the [4] 
context of the CCAA proceedings, approved a 
payment not exceeding $5 million, the proceeds 
of redundant asset sales, to Century Services, the 
debtor’s major secured creditor. LeRoy Trucking 
proposed to hold back an amount equal to the GST 
monies collected but unremitted to the Crown and 
place it in the Monitor’s trust account until the 
outcome of the reorganization was known. In order 
to maintain the status quo while the success of the 
reorganization was uncertain, Brenner C.J.S.C. 
agreed to the proposal and ordered that an amount 
of $305,202.30 be held by the Monitor in its trust 
account.


On September 3, 2008, having concluded that [5] 
reorganization was not possible, LeRoy Trucking 
sought leave to make an assignment in bankruptcy 
under the BIA. The Crown sought an order that 
the GST monies held by the Monitor be paid to 
the Receiver General of Canada. Brenner C.J.S.C. 
dismissed the latter application. Reasoning that 
the purpose of segregating the funds with the 
Monitor was “to facilitate an ultimate payment of 
the GST monies which were owed pre-filing, but 
only if a viable plan emerged”, the failure of such 
a reorganization, followed by an assignment in 
bankruptcy, meant the Crown would lose priority 
under the BIA (2008 BCSC 1805, [2008] G.S.T.C. 
221).


The Crown’s appeal was allowed by the [6] 
British Columbia Court of Appeal (2009 BCCA 
205, 270 B.C.A.C. 167). Tysoe J.A. for a unanimous 
court found two independent bases for allowing the 
Crown’s appeal.


First, the court’s authority under s. 11 of [7] 
the CCAA was held not to extend to staying the 
Crown’s application for immediate payment of 
the GST funds subject to the deemed trust after it 
was clear that reorganization efforts had failed and 
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après qu’il fut devenu clair que la tentative de réor-
ganisation avait échoué et que la faillite était inévi-
table. Comme la restructuration n’était plus une pos-
sibilité, il ne servait plus à rien, dans le cadre de la 
LACC, de suspendre le paiement à la Couronne des 
sommes de TPS et le tribunal était tenu, en raison 
de la priorité établie par la LTA, d’en autoriser le 
versement à la Couronne. Ce faisant, le juge Tysoe a 
adopté le raisonnement énoncé dans l’arrêt Ottawa 
Senators Hockey Club Corp. (Re) (2005), 73 O.R. 
(3d) 737 (C.A.), suivant lequel la fiducie réputée que 
crée la LTA à l’égard des sommes dues au titre de 
la TPS établissait la priorité de la Couronne sur les 
créanciers garantis dans le cadre de la LACC.


Deuxièmement, le juge Tysoe a conclu que, en [8] 
ordonnant la ségrégation des sommes de TPS dans 
le compte en fiducie du contrôleur le 29 avril 2008, 
le tribunal avait créé une fiducie expresse en faveur 
de la Couronne, et que les sommes visées ne pou-
vaient être utilisées à quelque autre fin que ce soit. 
En conséquence, la Cour d’appel a ordonné que les 
sommes détenues par le contrôleur en fiducie pour 
la Couronne soient versées au receveur général.


2. Questions en litige


Le pourvoi soulève trois grandes questions [9] 
que j’examinerai à tour de rôle :


(1) Le paragraphe 222(3) de la LTA l’emporte-
t-il sur le par. 18.3(1) de la LACC et donne-t-il 
priorité à la fiducie réputée qui est établie par 
la LTA en faveur de la Couronne pendant des 
procédures régies par la LACC, comme il a été 
décidé dans l’arrêt Ottawa Senators?


(2) Le tribunal a-t-il outrepassé les pouvoirs qui lui 
étaient conférés par la LACC en levant la sus-
pension des procédures dans le but de permettre 
au débiteur de faire cession de ses biens?


(3) L’ordonnance du tribunal datée du 29 avril 
2008 exigeant que le montant de TPS réclamé 
par la Couronne soit détenu séparément dans 
le compte en fiducie du contrôleur a-t-elle créé 
une fiducie expresse en faveur de la Couronne à 
l’égard des fonds en question?


that bankruptcy was inevitable. As restructuring 
was no longer a possibility, staying the Crown’s 
claim to the GST funds no longer served a purpose 
under the CCAA and the court was bound under 
the priority scheme provided by the ETA to allow 
payment to the Crown. In so holding, Tysoe J.A. 
adopted the reasoning in Ottawa Senators Hockey 
Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), 
which found that the ETA deemed trust for GST 
established Crown priority over secured creditors 
under the CCAA.


Second, Tysoe J.A. concluded that by ordering [8] 
the GST funds segregated in the Monitor’s trust 
account on April 29, 2008, the judge had created 
an express trust in favour of the Crown from which 
the monies in question could not be diverted for 
any other purposes. The Court of Appeal therefore 
ordered that the money held by the Monitor in trust 
be paid to the Receiver General.


2. Issues


This appeal raises three broad issues which [9] 
are addressed in turn:


(1) Did s. 222(3) of the ETA displace s. 18.3(1) 
of the CCAA and give priority to the Crown’s 
ETA deemed trust during CCAA proceedings 
as held in Ottawa Senators?


(2) Did the court exceed its CCAA authority by 
lifting the stay to allow the debtor to make an 
assignment in bankruptcy?


(3) Did the court’s order of April 29, 2008 requir-
ing segregation of the Crown’s GST claim in 
the Monitor’s trust account create an express 
trust in favour of the Crown in respect of those 
funds?
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3. Analyse


La première question porte sur les priorités [10] 
de la Couronne dans le contexte de l’insolvabilité. 
Comme nous le verrons, la LTA crée en faveur de 
la Couronne une fiducie réputée à l’égard de la TPS 
due par un débiteur « [m]algré [. . .] tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’in-
solvabilité) » (par. 222(3)), alors que selon la dis-
position de la LACC en vigueur à l’époque, « par 
dérogation à toute disposition législative fédérale 
ou provinciale ayant pour effet d’assimiler cer-
tains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice 
ne peut être considéré comme [tel] » (par. 18.3(1)). 
Il est difficile d’imaginer deux dispositions législa-
tives plus contradictoires en apparence. Cependant, 
comme c’est souvent le cas, le conflit apparent peut 
être résolu au moyen des principes d’interprétation 
législative.


Pour interpréter correctement ces dispositions, [11] 
il faut examiner l’historique de la LACC, la fonction 
de cette loi parmi l’ensemble des textes adoptés par 
le législateur fédéral en matière d’insolvabilité et 
les principes reconnus dans la jurisprudence. Nous 
verrons que les priorités de la Couronne en matière 
d’insolvabilité ont été restreintes de façon appré-
ciable. La réponse à la deuxième question repose 
aussi sur le contexte de la LACC, mais l’objectif de 
cette loi et l’interprétation qu’en a donnée la juris-
prudence jouent également un rôle essentiel. Après 
avoir examiné les deux premières questions soule-
vées en l’espèce, j’aborderai la conclusion du juge 
Tysoe selon laquelle l’ordonnance rendue par le tri-
bunal le 29 avril 2008 a eu pour effet de créer une 
fiducie expresse en faveur de la Couronne.


3.1 Objectif et portée du droit relatif à l’insolvabi-
lité


L’insolvabilité est la situation de fait qui se [12] 
présente quand un débiteur n’est pas en mesure de 
payer ses créanciers (voir, généralement, R. J. Wood, 
Bankruptcy and Insolvency Law (2009), p. 16). 
Certaines procédures judiciaires peuvent être inten-
tées en cas d’insolvabilité. Ainsi, le débiteur peut 
généralement obtenir une ordonnance judiciaire 


3. Analysis


The first issue concerns Crown priorities in [10] 
the context of insolvency. As will be seen, the ETA 
provides for a deemed trust in favour of the Crown in 
respect of GST owed by a debtor “[d]espite . . . any 
other enactment of Canada (except the Bankruptcy 
and Insolvency Act)” (s. 222(3)), while the CCAA 
stated at the relevant time that “notwithstanding 
any provision in federal or provincial legislation 
that has the effect of deeming property to be 
held in trust for Her Majesty, property of a debtor 
company shall not be [so] regarded” (s. 18.3(1)). It is 
difficult to imagine two statutory provisions more 
apparently in conflict. However, as is often the 
case, the apparent conflict can be resolved through 
interpretation.


In order to properly interpret the provisions, it [11] 
is necessary to examine the history of the CCAA, its 
function amidst the body of insolvency legislation 
enacted by Parliament, and the principles that have 
been recognized in the jurisprudence. It will be 
seen that Crown priorities in the insolvency context 
have been significantly pared down. The resolution 
of the second issue is also rooted in the context of 
the CCAA, but its purpose and the manner in which 
it has been interpreted in the case law are also key. 
After examining the first two issues in this case, I 
will address Tysoe J.A.’s conclusion that an express 
trust in favour of the Crown was created by the 
court’s order of April 29, 2008.


3.1 Purpose and Scope of Insolvency Law


Insolvency is the factual situation that [12] 
arises when a debtor is unable to pay creditors (see 
generally, R. J. Wood, Bankruptcy and Insolvency 
Law (2009), at p. 16). Certain legal proceedings 
become available upon insolvency, which typically 
allow a debtor to obtain a court order staying its 
creditors’ enforcement actions and attempt to obtain 
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ayant pour effet de suspendre les mesures d’exécu-
tion de ses créanciers, puis tenter de conclure avec 
eux une transaction à caractère exécutoire conte-
nant des conditions de paiement plus réalistes. Ou 
alors, les biens du débiteur sont liquidés et ses dettes 
sont remboursées sur le produit de cette liquidation, 
selon les règles de priorité établies par la loi. Dans le 
premier cas, on emploie habituellement les termes 
de réorganisation ou de restructuration, alors que 
dans le second, on parle de liquidation.


Le droit canadien en matière d’insolvabilité [13] 
commerciale n’est pas codifié dans une seule loi 
exhaustive. En effet, le législateur a plutôt adopté 
plusieurs lois sur l’insolvabilité, la principale étant 
la LFI. Cette dernière établit un régime juridique 
autonome qui concerne à la fois la réorganisation 
et la liquidation. Bien qu’il existe depuis longtemps 
des mesures législatives relatives à la faillite, la LFI 
elle-même est une loi assez récente — elle a été 
adoptée en 1992. Ses procédures se caractérisent 
par une approche fondée sur des règles préétablies. 
Les débiteurs insolvables — personnes physiques 
ou personnes morales — qui doivent 1 000 $ ou 
plus peuvent recourir à la LFI. Celle-ci comporte 
des mécanismes permettant au débiteur de présen-
ter à ses créanciers une proposition de rajustement 
des dettes. Si la proposition est rejetée, la LFI établit 
la démarche aboutissant à la faillite : les biens du 
débiteur sont liquidés et le produit de cette liqui-
dation est versé aux créanciers conformément à la 
répartition prévue par la loi.


La possibilité de recourir à la [14] LACC est 
plus restreinte. Le débiteur doit être une compa-
gnie dont les dettes dépassent cinq millions de dol-
lars. Contrairement à la LFI, la LACC ne contient 
aucune disposition relative à la liquidation de l’ac-
tif d’un débiteur en cas d’échec de la réorganisa-
tion. Une procédure engagée sous le régime de la 
LACC peut se terminer de trois façons différen-
tes. Le scénario idéal survient dans les cas où la 
suspension des recours donne au débiteur un répit 
lui permettant de rétablir sa solvabilité et où le 
processus régi par la LACC prend fin sans qu’une 
réorganisation soit nécessaire. Le deuxième scé-
nario le plus souhaitable est le cas où la transac-
tion ou l’arrangement proposé par le débiteur est 


a binding compromise with creditors to adjust the 
payment conditions to something more realistic. 
Alternatively, the debtor’s assets may be liquidated 
and debts paid from the proceeds according to 
statutory priority rules. The former is usually 
referred to as reorganization or restructuring while 
the latter is termed liquidation.


Canadian commercial insolvency law is [13] 
not codified in one exhaustive statute. Instead, 
Parliament has enacted multiple insolvency 
statutes, the main one being the BIA. The BIA 
offers a self-contained legal regime providing for 
both reorganization and liquidation. Although 
bankruptcy legislation has a long history, the BIA 
itself is a fairly recent statute — it was enacted in 
1992. It is characterized by a rules-based approach 
to proceedings. The BIA is available to insolvent 
debtors owing $1000 or more, regardless of whether 
they are natural or legal persons. It contains 
mechanisms for debtors to make proposals to their 
creditors for the adjustment of debts. If a proposal 
fails, the BIA contains a bridge to bankruptcy 
whereby the debtor’s assets are liquidated and the 
proceeds paid to creditors in accordance with the 
statutory scheme of distribution.


Access to the [14] CCAA is more restrictive. A 
debtor must be a company with liabilities in excess 
of $5 million. Unlike the BIA, the CCAA contains 
no provisions for liquidation of a debtor’s assets if 
reorganization fails. There are three ways of exiting 
CCAA proceedings. The best outcome is achieved 
when the stay of proceedings provides the debtor 
with some breathing space during which solvency 
is restored and the CCAA process terminates 
without reorganization being needed. The second 
most desirable outcome occurs when the debtor’s 
compromise or arrangement is accepted by its 
creditors and the reorganized company emerges 
from the CCAA proceedings as a going concern. 
Lastly, if the compromise or arrangement fails, either 
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accepté par ses créanciers et où la compagnie réor-
ganisée poursuit ses activités au terme de la pro-
cédure engagée en vertu de la LACC. Enfin, dans 
le dernier scénario, la transaction ou l’arrangement 
échoue et la compagnie ou ses créanciers cher-
chent habituellement à obtenir la liquidation des 
biens en vertu des dispositions applicables de la 
LFI ou la mise sous séquestre du débiteur. Comme 
nous le verrons, la principale différence entre les 
régimes de réorganisation prévus par la LFI et la 
LACC est que le second établit un mécanisme plus 
souple, dans lequel les tribunaux disposent d’un 
plus grand pouvoir discrétionnaire, ce qui rend 
le mécanisme mieux adapté aux réorganisations  
complexes.


Comme je vais le préciser davantage plus [15] 
loin, la LACC — la première loi canadienne régis-
sant la réorganisation — a pour objectif de per-
mettre au débiteur de continuer d’exercer ses acti-
vités et, dans les cas où cela est possible, d’éviter 
les coûts sociaux et économiques liés à la liqui-
dation de son actif. Les propositions faites aux 
créanciers en vertu de la LFI répondent au même 
objectif, mais au moyen d’un mécanisme fondé sur 
des règles et offrant moins de souplesse. Quand la 
réorganisation s’avère impossible, les dispositions 
de la LFI peuvent être appliquées pour répartir de 
manière ordonnée les biens du débiteur entre les 
créanciers, en fonction des règles de priorité qui y 
sont établies.


Avant l’adoption de la [16] LACC en 1933 (S.C. 
1932-33, ch. 36), la liquidation de la compagnie 
débitrice constituait la pratique la plus courante 
en vertu de la législation existante en matière d’in-
solvabilité commerciale (J. Sarra, Creditor Rights 
and the Public Interest : Restructuring Insolvent 
Corporations (2003), p. 12). Les ravages de la 
Grande Dépression sur les entreprises canadiennes 
et l’absence d’un mécanisme efficace susceptible 
de permettre aux débiteurs et aux créanciers d’ar-
river à des compromis afin d’éviter la liquidation 
commandaient une solution législative. La LACC 
a innové en permettant au débiteur insolvable de 
tenter une réorganisation sous surveillance judi-
ciaire, hors du cadre de la législation existante en 
matière d’insolvabilité qui, une fois entrée en jeu, 


the company or its creditors usually seek to have 
the debtor’s assets liquidated under the applicable 
provisions of the BIA or to place the debtor into 
receivership. As discussed in greater detail below, 
the key difference between the reorganization 
regimes under the BIA and the CCAA is that the 
latter offers a more flexible mechanism with greater 
judicial discretion, making it more responsive to 
complex reorganizations.


As I will discuss at greater length below, [15] 
the purpose of the CCAA — Canada’s first 
reorganization statute — is to permit the debtor to 
continue to carry on business and, where possible, 
avoid the social and economic costs of liquidating 
its assets. Proposals to creditors under the BIA 
serve the same remedial purpose, though this is 
achieved through a rules-based mechanism that 
offers less flexibility. Where reorganization is 
impossible, the BIA may be employed to provide 
an orderly mechanism for the distribution of a 
debtor’s assets to satisfy creditor claims according 
to predetermined priority rules.


Prior to the enactment of the [16] CCAA in 
1933 (S.C. 1932-33, c. 36), practice under existing 
commercial insolvency legislation tended heavily 
towards the liquidation of a debtor company (J. 
Sarra, Creditor Rights and the Public Interest: 
Restructuring Insolvent Corporations (2003), at p. 
12). The battering visited upon Canadian businesses 
by the Great Depression and the absence of an 
effective mechanism for reaching a compromise 
between debtors and creditors to avoid liquidation 
required a legislative response. The CCAA was 
innovative as it allowed the insolvent debtor to 
attempt reorganization under judicial supervision 
outside the existing insolvency legislation which, 
once engaged, almost invariably resulted in 
liquidation (Reference re Companies’ Creditors 
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aboutissait presque invariablement à la liquidation 
(Reference re Companies’ Creditors Arrangement 
Act, [1934] R.C.S. 659, p. 660-661; Sarra, Creditor 
Rights, p. 12-13).


Le législateur comprenait, lorsqu’il a adopté [17] 
la LACC, que la liquidation d’une compagnie insol-
vable causait préjudice à la plupart des person-
nes touchées — notamment les créanciers et les 
employés — et que la meilleure solution consistait 
dans un arrangement permettant à la compagnie de 
survivre (Sarra, Creditor Rights, p. 13-15).


Les premières analyses et décisions judiciai-[18] 
res à cet égard ont également entériné les objectifs 
réparateurs de la LACC. On y reconnaissait que la 
valeur de la compagnie demeurait plus grande lors-
que celle-ci pouvait poursuivre ses activités, tout en 
soulignant les pertes intangibles découlant d’une 
liquidation, par exemple la disparition de la clien-
tèle (S. E. Edwards, « Reorganizations Under the 
Companies’ Creditors Arrangement Act » (1947), 
25 R. du B. can. 587, p. 592). La réorganisation 
sert l’intérêt public en permettant la survie de com-
pagnies qui fournissent des biens ou des services 
essentiels à la santé de l’économie ou en préservant 
un grand nombre d’emplois (ibid., p. 593). Les effets 
de l’insolvabilité pouvaient même toucher d’autres 
intéressés que les seuls créanciers et employés. Ces 
arguments se font entendre encore aujourd’hui sous 
une forme un peu différente, lorsqu’on justifie la 
réorganisation par la nécessité de remettre sur pied 
des compagnies qui constituent des volets essentiels 
d’un réseau complexe de rapports économiques 
interdépendants, dans le but d’éviter les effets néga-
tifs de la liquidation.


La [19] LACC est tombée en désuétude au cours 
des décennies qui ont suivi, vraisemblablement 
parce que des modifications apportées en 1953 ont 
restreint son application aux compagnies émet-
tant des obligations (S.C. 1952-53, ch. 3). Pendant 
la récession du début des années 1980, obligés de 
s’adapter au nombre grandissant d’entreprises en 
difficulté, les avocats travaillant dans le domaine 
de l’insolvabilité ainsi que les tribunaux ont redé-
couvert cette loi et s’en sont servis pour relever les 
nouveaux défis de l’économie. Les participants aux 


Arrangement Act, [1934] S.C.R. 659, at pp. 660-61; 
Sarra, Creditor Rights, at pp. 12-13).


Parliament understood when adopting the [17] 
CCAA that liquidation of an insolvent company 
was harmful for most of those it affected — notably 
creditors and employees — and that a workout 
which allowed the company to survive was optimal 
(Sarra, Creditor Rights, at pp. 13-15).


Early commentary and jurisprudence also [18] 
endorsed the CCAA’s remedial objectives. It 
recognized that companies retain more value as 
going concerns while underscoring that intangible 
losses, such as the evaporation of the companies’ 
goodwill, result from liquidation (S. E. Edwards, 
“Reorganizations Under the Companies’ Creditors 
Arrangement Act” (1947), 25 Can. Bar Rev. 587, at 
p. 592). Reorganization serves the public interest 
by facilitating the survival of companies supplying 
goods or services crucial to the health of the 
economy or saving large numbers of jobs (ibid., at p. 
593). Insolvency could be so widely felt as to impact 
stakeholders other than creditors and employees. 
Variants of these views resonate today, with 
reorganization justified in terms of rehabilitating 
companies that are key elements in a complex web 
of interdependent economic relationships in order 
to avoid the negative consequences of liquidation.


The [19] CCAA fell into disuse during the next 
several decades, likely because amendments to the 
Act in 1953 restricted its use to companies issuing 
bonds (S.C. 1952-53, c. 3). During the economic 
downturn of the early 1980s, insolvency lawyers and 
courts adapting to the resulting wave of insolvencies 
resurrected the statute and deployed it in response to 
new economic challenges. Participants in insolvency 
proceedings grew to recognize and appreciate the 
statute’s distinguishing feature: a grant of broad and 
flexible authority to the supervising court to make 
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procédures en sont peu à peu venus à reconnaître et 
à apprécier la caractéristique propre de la loi : l’at-
tribution, au tribunal chargé de surveiller le proces-
sus, d’une grande latitude lui permettant de rendre 
les ordonnances nécessaires pour faciliter la réor-
ganisation du débiteur et réaliser les objectifs de la 
LACC. Nous verrons plus loin comment les tribu-
naux ont utilisé de façon de plus en plus souple et 
créative les pouvoirs qui leur sont conférés par la 
LACC.


Ce ne sont pas seulement les tribunaux qui [20] 
se sont employés à faire évoluer le droit de l’insol-
vabilité pendant cette période. En 1970, un comité 
constitué par le gouvernement a mené une étude 
approfondie au terme de laquelle il a recommandé 
une réforme majeure, mais le législateur n’a rien fait 
(voir Faillite et insolvabilité : Rapport du comité 
d’étude sur la législation en matière de faillite et 
d’insolvabilité (1970)). En 1986, un autre comité 
d’experts a formulé des recommandations de portée 
plus restreinte, qui ont finalement conduit à l’adop-
tion de la Loi sur la faillite et l’insolvabilité de 1992 
(L.C. 1992, ch. 27) (voir Propositions d’amende-
ments à la Loi sur la faillite : Rapport du Comité 
consultatif en matière de faillite et d’insolvabilité 
(1986)). Des dispositions à caractère plus général 
concernant la réorganisation des débiteurs insolva-
bles ont alors été ajoutées à la loi canadienne relative 
à la faillite. Malgré l’absence de recommandations 
spécifiques au sujet de la LACC dans les rapports de 
1970 et 1986, le comité de la Chambre des commu-
nes qui s’est penché sur le projet de loi C-22 à l’ori-
gine de la LFI a semblé accepter le témoignage d’un 
expert selon lequel le nouveau régime de réorgani-
sation de la LFI supplanterait rapidement la LACC, 
laquelle pourrait alors être abrogée et l’insolvabilité 
commerciale et la faillite seraient ainsi régies par 
un seul texte législatif (Procès-verbaux et témoi-
gnages du Comité permanent des Consommateurs 
et Sociétés et Administration gouvernementale, fas-
cicule nº 15, 3e sess., 34e lég., 3 octobre 1991, 15:15-
15:16).


En rétrospective, cette conclusion du comité [21] 
de la Chambre des communes ne correspondait pas 
à la réalité. Elle ne tenait pas compte de la nouvelle 
vitalité de la LACC dans la pratique contemporaine, 


the orders necessary to facilitate the reorganization 
of the debtor and achieve the CCAA’s objectives. 
The manner in which courts have used CCAA 
jurisdiction in increasingly creative and flexible 
ways is explored in greater detail below.


Efforts to evolve insolvency law were not [20] 
restricted to the courts during this period. In 1970, 
a government-commissioned panel produced an 
extensive study recommending sweeping reform 
but Parliament failed to act (see Bankruptcy and 
Insolvency: Report of the Study Committee on 
Bankruptcy and Insolvency Legislation (1970)). 
Another panel of experts produced more limited 
recommendations in 1986 which eventually resulted 
in enactment of the Bankruptcy and Insolvency Act 
of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy 
Act Amendments: Report of the Advisory 
Committee on Bankruptcy and Insolvency (1986)). 
Broader provisions for reorganizing insolvent 
debtors were then included in Canada’s bankruptcy 
statute. Although the 1970 and 1986 reports made 
no specific recommendations with respect to the 
CCAA, the House of Commons committee studying 
the BIA’s predecessor bill, C-22, seemed to accept 
expert testimony that the BIA’s new reorganization 
scheme would shortly supplant the CCAA, which 
could then be repealed, with commercial insolvency 
and bankruptcy being governed by a single statute 
(Minutes of Proceedings and Evidence of the 
Standing Committee on Consumer and Corporate 
Affairs and Government Operations, Issue No. 15, 
3rd Sess., 34th Parl., October 3, 1991, at 15:15-
15:16).


In retrospect, this conclusion by the House of [21] 
Commons committee was out of step with reality. It 
overlooked the renewed vitality the CCAA enjoyed 
in contemporary practice and the advantage that a 
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ni des avantages qu’offrait, en présence de réorga-
nisations de plus en plus complexes, un processus 
souple de réorganisation sous surveillance judi-
ciaire par rapport au régime plus rigide de la LFI, 
fondé sur des règles préétablies. La « souplesse de la 
LACC [était considérée comme offrant] de grands 
avantages car elle permet de prendre des décisions 
créatives et efficaces » (Industrie Canada, Direction 
générale des politiques-cadres du marché, Rapport 
sur la mise en application de la Loi sur la faillite 
et l’insolvabilité et de la Loi sur les arrangements 
avec les créanciers des compagnies (2002), p. 50). 
Au cours des trois dernières décennies, la résurrec-
tion de la LACC a donc été le moteur d’un processus 
grâce auquel, selon un auteur, [traductIon] « le 
régime juridique canadien de restructuration en cas 
d’insolvabilité — qui était au départ un instrument 
plutôt rudimentaire — a évolué pour devenir un 
des systèmes les plus sophistiqués du monde déve-
loppé » (R. B. Jones, « The Evolution of Canadian 
Restructuring : Challenges for the Rule of Law », 
dans J. P. Sarra, dir., Annual Review of Insolvency 
Law 2005 (2006), 481, p. 481).


Si les instances en matière d’insolvabilité [22] 
peuvent être régies par des régimes législatifs dif-
férents, elles n’en présentent pas moins certains 
points communs, dont le plus frappant réside dans 
le modèle de la procédure unique. Le professeur 
Wood a décrit ainsi la nature et l’objectif de ce 
modèle dans Bankruptcy and Insolvency Law :


[traductIon] Elles prévoient toutes une procédure col-
lective qui remplace la procédure civile habituelle dont 
peuvent se prévaloir les créanciers pour faire valoir leurs 
droits. Les recours des créanciers sont collectivisés afin 
d’éviter l’anarchie qui régnerait si ceux-ci pouvaient exer-
cer leurs recours individuellement. En l’absence d’un pro-
cessus collectif, chaque créancier sait que faute d’agir de 
façon rapide et déterminée pour saisir les biens du débi-
teur, il sera devancé par les autres créanciers. [p. 2-3]


Le modèle de la procédure unique vise à faire échec 
à l’inefficacité et au chaos qui résulteraient de l’in-
solvabilité si chaque créancier engageait sa propre 
procédure dans le but de recouvrer sa créance. La 
réunion — en une seule instance relevant d’un même 
tribunal — de toutes les actions possibles contre le 
débiteur a pour effet de faciliter la négociation avec 


flexible judicially supervised reorganization process 
presented in the face of increasingly complex 
reorganizations, when compared to the stricter rules-
based scheme contained in the BIA. The “flexibility 
of the CCAA [was seen as] a great benefit, allowing 
for creative and effective decisions” (Industry 
Canada, Marketplace Framework Policy Branch, 
Report on the Operation and Administration 
of the Bankruptcy and Insolvency Act and the 
Companies’ Creditors Arrangement Act (2002), 
at p. 41). Over the past three decades, resurrection 
of the CCAA has thus been the mainspring of a 
process through which, one author concludes, “the 
legal setting for Canadian insolvency restructuring 
has evolved from a rather blunt instrument to one 
of the most sophisticated systems in the developed 
world” (R. B. Jones, “The Evolution of Canadian 
Restructuring: Challenges for the Rule of Law”, in 
J. P. Sarra, ed., Annual Review of Insolvency Law 
2005 (2006), 481, at p. 481).


While insolvency proceedings may be [22] 
governed by different statutory schemes, they 
share some commonalities. The most prominent of 
these is the single proceeding model. The nature 
and purpose of the single proceeding model are 
described by Professor Wood in Bankruptcy and 
Insolvency Law:


They all provide a collective proceeding that supersedes 
the usual civil process available to creditors to enforce 
their claims. The creditors’ remedies are collectivized 
in order to prevent the free-for-all that would otherwise 
prevail if creditors were permitted to exercise their 
remedies. In the absence of a collective process, each 
creditor is armed with the knowledge that if they do not 
strike hard and swift to seize the debtor’s assets, they 
will be beat out by other creditors. [pp. 2-3]


The single proceeding model avoids the ineffi-
ciency and chaos that would attend insolvency if 
each creditor initiated proceedings to recover its 
debt. Grouping all possible actions against the 
debtor into a single proceeding controlled in a 
single forum facilitates negotiation with credi-
tors because it places them all on an equal footing, 
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les créanciers en les mettant tous sur le même pied. 
Cela évite le risque de voir un créancier plus com-
batif obtenir le paiement de ses créances sur l’actif 
limité du débiteur pendant que les autres créanciers 
tentent d’arriver à une transaction. La LACC et la 
LFI autorisent toutes deux pour cette raison le tri-
bunal à ordonner la suspension de toutes les actions 
intentées contre le débiteur pendant qu’on cherche à 
conclure une transaction.


Un autre point de convergence entre la [23] LACC 
et la LFI concerne les priorités. Comme la LACC 
ne précise pas ce qui arrive en cas d’échec de la 
réorganisation, la LFI fournit la norme de référence 
pour ce qui se produira dans une telle situation. 
De plus, l’une des caractéristiques importantes de 
la réforme dont ces deux lois ont fait l’objet depuis 
1992 est la réduction des priorités de la Couronne 
(L.C. 1992, ch. 27, art. 39; L.C. 1997, ch. 12, art. 
73 et 125; L.C. 2000, ch. 30, art. 148; L.C. 2005, 
ch. 47, art. 69 et 131; L.C. 2009, ch. 33, art. 25;  
voir aussi Québec (Revenu) c. Caisse populaire 
Desjardins de Montmagny, 2009 CSC 49, [2009] 3 
R.C.S. 286; Sous-ministre du Revenu c. Rainville, 
[1980] 1 R.C.S. 35; Propositions d’amendements à 
la Loi sur la faillite : Rapport du Comité consultatif 
en matière de faillite et d’insolvabilité).


Comme les régimes de restructuration paral-[24] 
lèles de la LACC et de la LFI constituent désormais 
une caractéristique reconnue dans le domaine du 
droit de l’insolvabilité, le travail de réforme légis-
lative contemporain a principalement visé à har-
moniser, dans la mesure du possible, les aspects 
communs aux deux régimes et à privilégier la 
réorganisation plutôt que la liquidation (voir la 
Loi édictant la Loi sur le Programme de protec-
tion des salariés et modifiant la Loi sur la faillite 
et l’insolvabilité, la Loi sur les arrangements avec 
les créanciers des compagnies et d’autres lois en 
conséquence, L.C. 2005, ch. 47; Gauntlet Energy 
Corp., Re, 2003 ABQB 894, 30 Alta L.R. (4th) 192,  
par. 19).


Ayant à l’esprit le contexte historique de la [25] 
LACC et de la LFI, je vais maintenant aborder la 
première question en litige.


rather than exposing them to the risk that a more 
aggressive creditor will realize its claims against 
the debtor’s limited assets while the other credi-
tors attempt a compromise. With a view to achiev-
ing that purpose, both the CCAA and the BIA allow 
a court to order all actions against a debtor to be 
stayed while a compromise is sought.


Another point of convergence of the [23] CCAA 
and the BIA relates to priorities. Because the CCAA 
is silent about what happens if reorganization fails, 
the BIA scheme of liquidation and distribution 
necessarily supplies the backdrop for what will 
happen if a CCAA reorganization is ultimately 
unsuccessful. In addition, one of the important 
features of legislative reform of both statutes 
since the enactment of the BIA in 1992 has been a 
cutback in Crown priorities (S.C. 1992, c. 27, s. 39; 
S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, 
s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, 
c. 33, s. 25; see also Quebec (Revenue) v. Caisse 
populaire Desjardins de Montmagny, 2009 SCC 49, 
[2009] 3 S.C.R. 286; Deputy Minister of Revenue v. 
Rainville, [1980] 1 S.C.R. 35; Proposed Bankruptcy 
Act Amendments: Report of the Advisory Committee 
on Bankruptcy and Insolvency).


With parallel [24] CCAA and BIA restructuring 
schemes now an accepted feature of the insolvency 
law landscape, the contemporary thrust of legislative 
reform has been towards harmonizing aspects 
of insolvency law common to the two statutory 
schemes to the extent possible and encouraging 
reorganization over liquidation (see An Act to 
establish the Wage Earner Protection Program Act, 
to amend the Bankruptcy and Insolvency Act and 
the Companies’ Creditors Arrangement Act and 
to make consequential amendments to other Acts, 
S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 
ABQB 894, 30 Alta. L.R. (4th) 192, at para. 19).


Mindful of the historical background of the [25] 
CCAA and BIA, I now turn to the first question at 
issue.
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3.2 Fiducie réputée se rapportant à la TPS dans 
le cadre de la LACC


La Cour d’appel a estimé que la [26] LTA empê-
chait le tribunal de suspendre les mesures prises 
par la Couronne pour bénéficier de la fiducie répu-
tée se rapportant à la TPS, lorsqu’il a partiellement 
levé la suspension des procédures engagées contre 
le débiteur afin de permettre à celui-ci de faire ces-
sion de ses biens. Ce faisant, la cour a adopté un 
raisonnement qui s’insère dans un courant jurispru-
dentiel dominé par l’arrêt Ottawa Senators, suivant 
lequel il demeure possible de demander le bénéfice 
d’une fiducie réputée établie par la LTA pendant une 
réorganisation opérée en vertu de la LACC, et ce, 
malgré les dispositions de la LACC qui semblent 
dire le contraire.


S’appuyant largement sur l’arrêt [27] Ottawa 
Senators de la Cour d’appel de l’Ontario, la 
Couronne plaide que la disposition postérieure de 
la LTA créant la fiducie réputée visant la TPS l’em-
porte sur la disposition de la LACC censée neutra-
liser la plupart des fiducies réputées qui sont créées 
par des dispositions législatives. Si la Cour d’appel a 
accepté ce raisonnement dans la présente affaire, les 
tribunaux provinciaux ne l’ont pas tous adopté (voir, 
p. ex., Komunik Corp. (Arrangement relatif à), 2009 
QCCS 6332 (CanLII), autorisation d’appel accordée, 
2010 QCCA 183 (CanLII)). Dans ses observations 
écrites adressées à la Cour, Century Services s’est 
fondée sur l’argument suivant lequel le tribunal pou-
vait, en vertu de la LACC, maintenir la suspension 
de la demande de la Couronne visant le paiement de 
la TPS non versée. Au cours des plaidoiries, la ques-
tion de savoir si l’arrêt Ottawa Senators était bien 
fondé a néanmoins été soulevée. Après l’audience, la 
Cour a demandé aux parties de présenter des obser-
vations écrites supplémentaires à ce sujet. Comme 
il ressort clairement des motifs de ma collègue la 
juge Abella, cette question a pris une grande impor-
tance devant notre Cour. Dans ces circonstances, la 
Cour doit statuer sur le bien-fondé du raisonnement 
adopté dans l’arrêt Ottawa Senators.


Le contexte général dans lequel s’inscrit cette [28] 
question concerne l’évolution considérable, signalée 
plus haut, de la priorité dont jouit la Couronne en 
tant que créancier en cas d’insolvabilité. Avant les 


3.2 GST Deemed Trust Under the CCAA


The Court of Appeal proceeded on the basis [26] 
that the ETA precluded the court from staying the 
Crown’s enforcement of the GST deemed trust when 
partially lifting the stay to allow the debtor to enter 
bankruptcy. In so doing, it adopted the reasoning 
in a line of cases culminating in Ottawa Senators, 
which held that an ETA deemed trust remains 
enforceable during CCAA reorganization despite 
language in the CCAA that suggests otherwise.


The Crown relies heavily on the decision of [27] 
the Ontario Court of Appeal in Ottawa Senators 
and argues that the later in time provision of the 
ETA creating the GST deemed trust trumps the 
provision of the CCAA purporting to nullify most 
statutory deemed trusts. The Court of Appeal 
in this case accepted this reasoning but not all 
provincial courts follow it (see, e.g., Komunik 
Corp. (Arrangement relatif à), 2009 QCCS 6332 
(CanLII), leave to appeal granted, 2010 QCCA 183 
(CanLII)). Century Services relied, in its written 
submissions to this Court, on the argument that the 
court had authority under the CCAA to continue 
the stay against the Crown’s claim for unremitted 
GST. In oral argument, the question of whether 
Ottawa Senators was correctly decided nonetheless 
arose. After the hearing, the parties were asked to 
make further written submissions on this point.  As 
appears evident from the reasons of my colleague 
Abella J., this issue has become prominent before 
this Court. In those circumstances, this Court 
needs to determine the correctness of the reasoning 
in Ottawa Senators.


The policy backdrop to this question involves [28] 
the Crown’s priority as a creditor in insolvency 
situations which, as I mentioned above, has evolved 
considerably. Prior to the 1990s, Crown claims 
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années 1990, les créances de la Couronne bénéfi-
ciaient dans une large mesure d’une priorité en cas 
d’insolvabilité. Cette situation avantageuse susci-
tait une grande controverse.  Les propositions de 
réforme du droit de l’insolvabilité de 1970 et de 1986 
en témoignent — elles recommandaient que les 
créances de la Couronne ne fassent l’objet d’aucun 
traitement préférentiel. Une question connexe se 
posait : celle de savoir si la Couronne était même 
assujettie à la LACC. Les modifications apportées 
à la LACC en 1997 ont confirmé qu’elle l’était bel 
et bien (voir LACC, art. 21, ajouté par L.C. 1997, 
ch. 12, art. 126).


Les revendications de priorité par l’État en [29] 
cas d’insolvabilité sont abordées de différentes 
façons selon les pays. Par exemple, en Allemagne 
et en Australie, l’État ne bénéficie d’aucune prio-
rité, alors qu’aux États-Unis et en France il jouit au 
contraire d’une large priorité (voir B. K. Morgan, 
« Should the Sovereign be Paid First? A Comparative 
International Analysis of the Priority for Tax Claims 
in Bankruptcy » (2000), 74 Am. Bankr. L.J. 461, p. 
500). Le Canada a choisi une voie intermédiaire dans 
le cadre d’une réforme législative amorcée en 1992 : 
la Couronne a conservé sa priorité pour les sommes 
retenues à la source au titre de l’impôt sur le revenu 
et des cotisations à l’assurance-emploi (« AE ») et 
au Régime de pensions du Canada (« RPC »), mais 
elle est un créancier ordinaire non garanti pour la 
plupart des autres sommes qui lui sont dues.


Le législateur a fréquemment adopté des [30] 
mécanismes visant à protéger les créances de la 
Couronne et à permettre leur exécution. Les deux 
plus courants sont les fiducies présumées et les pou-
voirs de saisie-arrêt (voir F. L. Lamer, Priority of 
Crown Claims in Insolvency (feuilles mobiles), §2).


Pour ce qui est des sommes de TPS perçues, le [31] 
législateur a établi une fiducie réputée. La LTA pré-
cise que la personne qui perçoit une somme au titre 
de la TPS est réputée la détenir en fiducie pour la 
Couronne (par. 222(1)). La fiducie réputée s’applique 
aux autres biens de la personne qui perçoit la taxe, 
pour une valeur égale à la somme réputée détenue 
en fiducie, si la somme en question n’a pas été versée 
en conformité avec la LTA. La fiducie réputée vise 


largely enjoyed priority in insolvency. This was 
widely seen as unsatisfactory as shown by both 
the 1970 and 1986 insolvency reform proposals, 
which recommended that Crown claims receive 
no preferential treatment. A closely related matter 
was whether the CCAA was binding at all upon 
the Crown. Amendments to the CCAA in 1997 
confirmed that it did indeed bind the Crown (see 
CCAA, s. 21, as added by S.C. 1997, c. 12, s. 126).


Claims of priority by the state in insolvency [29] 
situations receive different treatment across 
jurisdictions worldwide. For example, in Germany 
and Australia, the state is given no priority at all, 
while the state enjoys wide priority in the United 
States and France (see B. K. Morgan, “Should 
the Sovereign be Paid First? A Comparative 
International Analysis of the Priority for Tax 
Claims in Bankruptcy” (2000), 74 Am. Bankr. L.J. 
461, at p. 500). Canada adopted a middle course 
through legislative reform of Crown priority 
initiated in 1992. The Crown retained priority for 
source deductions of income tax, Employment 
Insurance (“EI”) and Canada Pension Plan (“CPP”) 
premiums, but ranks as an ordinary unsecured 
creditor for most other claims.


Parliament has frequently enacted statutory [30] 
mechanisms to secure Crown claims and permit their 
enforcement. The two most common are statutory 
deemed trusts and powers to garnish funds third 
parties owe the debtor (see F. L. Lamer, Priority of 
Crown Claims in Insolvency (loose-leaf), at §2).


With respect to GST collected, Parliament [31] 
has enacted a deemed trust. The ETA states that 
every person who collects an amount on account 
of GST is deemed to hold that amount in trust for 
the Crown (s. 222(1)). The deemed trust extends to 
other property of the person collecting the tax equal 
in value to the amount deemed to be in trust if that 
amount has not been remitted in accordance with 
the ETA. The deemed trust also extends to property 
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également les biens détenus par un créancier garanti 
qui, si ce n’était de la sûreté, seraient les biens de la 
personne qui perçoit la taxe (par. 222(3)).


Utilisant pratiquement les mêmes termes, le [32] 
législateur a créé de semblables fiducies réputées à 
l’égard des retenues à la source relatives à l’impôt 
sur le revenu et aux cotisations à l’AE et au RPC 
(voir par. 227(4) de la Loi de l’impôt sur le revenu, 
L.R.C. 1985, ch. 1 (5e suppl.) (« LIR »), par. 86(2) et 
(2.1) de la Loi sur l’assurance-emploi, L.C. 1996, 
ch. 23, et par. 23(3) et (4) du Régime de pensions 
du Canada, L.R.C. 1985, ch. C-8). J’emploierai ci-
après le terme « retenues à la source » pour désigner 
les retenues relatives à l’impôt sur le revenu et aux 
cotisations à l’AE et au RPC.


Dans [33] Banque Royale du Canada c. Sparrow 
Electric Corp., [1997] 1 R.C.S. 411, la Cour était 
saisie d’un litige portant sur la priorité de rang entre, 
d’une part, une fiducie réputée établie en vertu de 
la LIR à l’égard des retenues à la source, et, d’autre 
part, des sûretés constituées en vertu de la Loi sur les 
banques, L.C. 1991, ch. 46, et de la loi de l’Alberta 
intitulée Personal Property Security Act, S.A. 1988, 
ch. P-4.05 (« PPSA »). D’après les dispositions alors 
en vigueur, une fiducie réputée — établie en vertu 
de la LIR à l’égard des biens du débiteur pour une 
valeur égale à la somme due au titre de l’impôt sur 
le revenu — commençait à s’appliquer au moment 
de la liquidation, de la mise sous séquestre ou de la 
cession de biens. Dans Sparrow Electric, la Cour a 
conclu que la fiducie réputée de la LIR ne pouvait 
pas l’emporter sur les sûretés, au motif que, comme 
celles-ci constituaient des privilèges fixes grevant 
les biens dès que le débiteur acquérait des droits sur 
eux, il n’existait pas de biens susceptibles d’être visés 
par la fiducie réputée de la LIR lorsqu’elle prenait 
naissance par la suite. Ultérieurement, dans First 
Vancouver Finance c. M.R.N., 2002 CSC 49, [2002] 
2 R.C.S. 720, la Cour a souligné que le législateur 
était intervenu pour renforcer la fiducie réputée de la 
LIR en précisant qu’elle est réputée s’appliquer dès 
le moment où les retenues ne sont pas versées à la 
Couronne conformément aux exigences de la LIR, et 
en donnant à la Couronne la priorité sur toute autre 
garantie (par. 27-29) (la « modification découlant de 
l’arrêt Sparrow Electric »).


held by a secured creditor that, but for the security 
interest, would be property of the person collecting 
the tax (s. 222(3)).


Parliament has created similar deemed [32] 
trusts using almost identical language in respect of 
source deductions of income tax, EI premiums and 
CPP premiums (see s. 227(4) of the Income Tax Act, 
R.S.C. 1985, c. 1 (5th Supp.) (“ITA”), ss. 86(2) and 
(2.1) of the Employment Insurance Act, S.C. 1996, 
c. 23, and ss. 23(3) and (4) of the Canada Pension 
Plan, R.S.C. 1985, c. C-8). I will refer to income tax, 
EI and CPP deductions as “source deductions”.


In [33] Royal Bank of Canada v. Sparrow Electric 
Corp., [1997] 1 S.C.R. 411, this Court addressed a 
priority dispute between a deemed trust for source 
deductions under the ITA and security interests 
taken under both the Bank Act, S.C. 1991, c. 46, 
and the Alberta Personal Property Security Act, 
S.A. 1988, c. P-4.05 (“PPSA”). As then worded, 
an ITA deemed trust over the debtor’s property 
equivalent to the amount owing in respect of income 
tax became effective at the time of liquidation, 
receivership, or assignment in bankruptcy. Sparrow 
Electric held that the ITA deemed trust could not 
prevail over the security interests because, being 
fixed charges, the latter attached as soon as the 
debtor acquired rights in the property such that 
the ITA deemed trust had no property on which to 
attach when it subsequently arose. Later, in First 
Vancouver Finance v. M.N.R., 2002 SCC 49, [2002] 
2 S.C.R. 720, this Court observed that Parliament 
had legislated to strengthen the statutory deemed 
trust in the ITA by deeming it to operate from the 
moment the deductions were not paid to the Crown 
as required by the ITA, and by granting the Crown 
priority over all security interests (paras. 27-29) 
(the “Sparrow Electric amendment”).
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Selon le texte modifié du par. 227(4.1) de la [34] 
LIR et celui des fiducies réputées correspondantes 
établies dans le Régime de pensions du Canada et 
la Loi sur l’assurance-emploi à l’égard des retenues 
à la source, la fiducie réputée s’applique malgré tout 
autre texte législatif fédéral sauf les art. 81.1 et 81.2 
de la LFI. La fiducie réputée de la LTA qui est en 
cause en l’espèce est formulée en des termes sem-
blables sauf que la limite à son application vise la 
LFI dans son entier. Voici le texte de la disposition 
pertinente :


 222. . . .


. . .


 (3) Malgré les autres dispositions de la présente loi 
(sauf le paragraphe (4) du présent article), tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’insolvabi-
lité), tout texte législatif provincial ou toute autre règle 
de droit, lorsqu’un montant qu’une personne est réputée 
par le paragraphe (1) détenir en fiducie pour Sa Majesté 
du chef du Canada n’est pas versé au receveur général 
ni retiré selon les modalités et dans le délai prévus par 
la présente partie, les biens de la personne — y compris 
les biens détenus par ses créanciers garantis qui, en l’ab-
sence du droit en garantie, seraient ses biens — d’une 
valeur égale à ce montant sont réputés . . .


La Couronne soutient que la modification [35] 
découlant de l’arrêt Sparrow Electric, qui a été 
ajoutée à la LTA par le législateur en 2000, visait à 
maintenir la priorité de Sa Majesté sous le régime 
de la LACC à l’égard du montant de TPS perçu, 
tout en reléguant celle-ci au rang de créancier non 
garanti à l’égard de ce montant sous le régime de 
la LFI uniquement. De l’avis de la Couronne, il en 
est ainsi parce que, selon la LTA, la fiducie réputée 
visant la TPS demeure en vigueur « malgré » tout 
autre texte législatif sauf la LFI.


Les termes utilisés dans la [36] LTA pour éta-
blir la fiducie réputée à l’égard de la TPS créent un 
conflit apparent avec la LACC, laquelle précise que, 
sous réserve de certaines exceptions, les biens qui 
sont réputés selon un texte législatif être détenus en 
fiducie pour la Couronne ne doivent pas être consi-
dérés comme tels.


Par une modification apportée à la [37] LACC 
en 1997 (L.C. 1997, ch. 12, art. 125), le législateur 


The amended text of s. 227(4.1) of the [34] ITA 
and concordant source deductions deemed trusts 
in the Canada Pension Plan and the Employment 
Insurance Act state that the deemed trust operates 
notwithstanding any other enactment of Canada, 
except ss. 81.1 and 81.2 of the BIA. The ETA deemed 
trust at issue in this case is similarly worded, but it 
excepts the BIA in its entirety. The provision reads 
as follows:


 222. . . .


. . .


 (3) Despite any other provision of this Act (except 
subsection (4)), any other enactment of Canada (except 
the Bankruptcy and Insolvency Act), any enactment of 
a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust 
for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided 
under this Part, property of the person and property 
held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal 
in value to the amount so deemed to be held in trust, is 
deemed . . . .


The Crown submits that the [35] Sparrow 
Electric amendment, added by Parliament to the 
ETA in 2000, was intended to preserve the Crown’s 
priority over collected GST under the CCAA 
while subordinating the Crown to the status of an 
unsecured creditor in respect of GST only under 
the BIA. This is because the ETA provides that the 
GST deemed trust is effective “despite” any other 
enactment except the BIA.


The language used in the [36] ETA for the GST 
deemed trust creates an apparent conflict with 
the CCAA, which provides that subject to certain 
exceptions, property deemed by statute to be held 
in trust for the Crown shall not be so regarded.


Through a 1997 amendment to the [37] CCAA 
(S.C. 1997, c. 12, s. 125), Parliament appears to have, 
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semble, sous réserve d’exceptions spécifiques, avoir 
neutralisé les fiducies réputées créées en faveur de 
la Couronne lorsque des procédures de réorganisa-
tion sont engagées sous le régime de cette loi. La 
disposition pertinente, à l’époque le par. 18.3(1), 
était libellée ainsi :


 18.3 (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme 
détenu en fiducie pour Sa Majesté si, en l’absence de la 
disposition législative en question, il ne le serait pas.


Cette neutralisation des fiducies réputées a été main-
tenue dans des modifications apportées à la LACC 
en 2005 (L.C. 2005, ch. 47), où le par. 18.3(1) a été 
reformulé et renuméroté, devenant le par. 37(1) :


 37. (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme tel 
par le seul effet d’une telle disposition.


La [38] LFI comporte une disposition analogue, 
qui — sous réserve des mêmes exceptions spéci-
fiques — neutralise les fiducies réputées établies 
en vertu d’un texte législatif et fait en sorte que les 
biens du failli qui autrement seraient visés par une 
telle fiducie font partie de l’actif du débiteur et sont 
à la disposition des créanciers (L.C. 1992, ch. 27, 
art. 39; L.C. 1997, ch. 12, art. 73; LFI, par. 67(2)). 
Il convient de souligner que, tant dans la LACC que 
dans la LFI, les exceptions visent les retenues à la 
source (LACC, par. 18.3(2); LFI, par. 67(3)). Voici la 
disposition pertinente de la LACC :


 18.3 . . .


 (2) Le paragraphe (1) ne s’applique pas à l’égard des 
montants réputés détenus en fiducie aux termes des para-
graphes 227(4) ou (4.1) de la Loi de l’impôt sur le revenu, 
des paragraphes 23(3) ou (4) du Régime de pensions du 
Canada ou des paragraphes 86(2) ou (2.1) de la Loi sur 
l’assurance-emploi . . .


Par conséquent, la fiducie réputée établie en faveur 
de la Couronne et la priorité dont celle-ci jouit de ce 
fait sur les retenues à la source continuent de s’appli-
quer autant pendant la réorganisation que pendant 
la faillite.


subject to specific exceptions, nullified deemed 
trusts in favour of the Crown once reorganization 
proceedings are commenced under the Act. The 
relevant provision reads:


 18.3 (1) Subject to subsection (2), notwithstanding 
any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust 
for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it 
would be so regarded in the absence of that statutory 
provision.


This nullification of deemed trusts was continued 
in further amendments to the CCAA (S.C. 2005, c. 
47), where s. 18.3(1) was renumbered and reformu-
lated as s. 37(1):


 37. (1) Subject to subsection (2), despite any provision 
in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, 
property of a debtor company shall not be regarded as 
being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.


An analogous provision exists in the [38] BIA, 
which, subject to the same specific exceptions, 
nullifies statutory deemed trusts and makes 
property of the bankrupt that would otherwise 
be subject to a deemed trust part of the debtor’s 
estate and available to creditors (S.C. 1992, c. 27, 
s. 39; S.C. 1997, c. 12, s. 73; BIA, s. 67(2)). It is 
noteworthy that in both the CCAA and the BIA, the 
exceptions concern source deductions (CCAA, s. 
18.3(2); BIA, s. 67(3)). The relevant provision of the 
CCAA reads:


 18.3 . . .


 (2) Subsection (1) does not apply in respect of 
amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) 
or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .


Thus, the Crown’s deemed trust and corresponding 
priority in source deductions remain effective both 
in reorganization and in bankruptcy.
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Par ailleurs, les autres créances de la [39] 
Couronne sont considérées par la LACC et la 
LFI comme des créances non garanties (LACC, 
par. 18.4(1); LFI, par. 86(1)). Ces dispositions fai-
sant de la Couronne un créancier non garanti 
comportent une exception expresse concernant 
les fiducies réputées établies par un texte législa-
tif à l’égard des retenues à la source (LACC, par. 
18.4(3); LFI, par. 86(3)). Voici la disposition de la  
LACC :


 18.4 . . .


. . .


 (3) Le paragraphe (1) [suivant lequel la Couronne 
a le rang de créancier non garanti] n’a pas pour effet 
de porter atteinte à l’application des dispositions  
suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisa-
tion . . .


Par conséquent, non seulement la LACC précise 
que les créances de la Couronne ne bénéficient pas 
d’une priorité par rapport à celles des autres créan-
ciers (par. 18.3(1)), mais les exceptions à cette règle 
(maintien de la priorité de la Couronne dans le cas 
des retenues à la source) sont mentionnées à plu-
sieurs reprises dans la Loi.


Le conflit[40]  apparent qui existe dans la pré-
sente affaire fait qu’on doit se demander si la règle 
de la LTA adoptée en 2000, selon laquelle les fidu-
cies réputées visant la TPS s’appliquent malgré 
tout autre texte législatif fédéral sauf la LFI, l’em-
porte sur la règle énoncée dans la LACC — qui 
a d’abord été édictée en 1997 à l’art. 18.3 — sui-
vant laquelle, sous réserve de certaines exceptions 
explicites, les fiducies réputées établies par une 
disposition législative sont sans effet dans le cadre 
de la LACC. Avec égards pour l’opinion contraire 
exprimée par mon collègue le juge Fish, je ne 
crois pas qu’on puisse résoudre ce conflit apparent 


Meanwhile, in both s. 18.4(1) of the [39] CCAA 
and s. 86(1) of the BIA, other Crown claims are 
treated as unsecured. These provisions, establishing 
the Crown’s status as an unsecured creditor, 
explicitly exempt statutory deemed trusts in source 
deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The 
CCAA provision reads as follows:


 18.4 . . .


. . .


 (3) Subsection (1) [Crown ranking as unsecured 
creditor] does not affect the operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or of 
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Income Tax Act and provides for 
the collection of a contribution . . . .


Therefore, not only does the CCAA provide that 
Crown claims do not enjoy priority over the claims 
of other creditors (s. 18.3(1)), but the exceptions to 
this rule (i.e., that Crown priority is maintained for 
source deductions) are repeatedly stated in the stat-
ute.


The apparent conflict in this case is whether [40] 
the rule in the CCAA first enacted as s. 18.3 in 
1997, which provides that subject to certain explicit 
exceptions, statutory deemed trusts are ineffective 
under the CCAA, is overridden by the one in the 
ETA enacted in 2000 stating that GST deemed trusts 
operate despite any enactment of Canada except 
the BIA. With respect for my colleague Fish J., I 
do not think the apparent conflict can be resolved 
by denying it and creating a rule requiring both a 
statutory provision enacting the deemed trust, and 
a second statutory provision confirming it. Such a 
rule is unknown to the law. Courts must recognize 


20
10


 S
C


C
 6


0 
(C


an
LI


I)







[2010] 3 R.C.S. century servIces Inc. c. canada (p.g.) La juge Deschamps 405


en niant son existence et en créant une règle qui 
exige à la fois une disposition législative établis-
sant la fiducie présumée et une autre la confir-
mant. Une telle règle est inconnue en droit. Les 
tribunaux doivent reconnaître les conflits, appa-
rents ou réels, et les résoudre lorsque la chose est  
possible.


Un courant jurisprudentiel pancanadien [41] 
a résolu le conflit apparent en faveur de la LTA, 
confirmant ainsi la validité des fiducies réputées à 
l’égard de la TPS dans le cadre de la LACC. Dans 
l’arrêt déterminant à ce sujet, Ottawa Senators, 
la Cour d’appel de l’Ontario a invoqué la doc-
trine de l’abrogation implicite et conclu que la 
disposition postérieure de la LTA devait avoir pré-
séance sur la LACC (voir aussi Solid Resources 
Ltd., Re (2002), 40 C.B.R. (4th) 219 (B.R. Alb.);  
Gauntlet).


Dans [42] Ottawa Senators, la Cour d’appel de 
l’Ontario a fondé sa conclusion sur deux consi-
dérations. Premièrement, elle était convaincue 
qu’en mentionnant explicitement la LFI — mais 
pas la LACC — au par. 222(3) de la LTA, le légis-
lateur a fait un choix délibéré. Je cite le juge 
MacPherson :


[traductIon] La LFI et la LACC sont des lois fédé-
rales étroitement liées entre elles. Je ne puis concevoir 
que le législateur ait pu mentionner expressément la LFI 
à titre d’exception, mais ait involontairement omis de 
considérer la LACC comme une deuxième exception 
possible. À mon avis, le fait que la LACC ne soit pas 
mentionnée au par. 222(3) de la LTA était presque assu-
rément une omission mûrement réfléchie de la part du 
législateur. [par. 43]


Deuxièmement, la Cour d’appel de l’Ontario [43] 
a comparé le conflit entre la LTA et la LACC à celui 
dont a été saisie la Cour dans Doré c. Verdun (Ville), 
[1997] 2 R.C.S. 862, et les a jugés [traductIon] 
« identiques » (par. 46). Elle s’estimait donc tenue 
de suivre l’arrêt Doré (par. 49). Dans cet arrêt, 
la Cour a conclu qu’une disposition d’une loi de 
nature plus générale et récemment adoptée établis-
sant un délai de prescription — le Code civil du 
Québec, L.Q. 1991, ch. 64 (« C.c.Q. ») — avait eu 
pour effet d’abroger une disposition plus spécifique 


conflicts, apparent or real, and resolve them when 
possible.


A line of jurisprudence across Canada has [41] 
resolved the apparent conflict in favour of the ETA, 
thereby maintaining GST deemed trusts under the 
CCAA. Ottawa Senators, the leading case, decided 
the matter by invoking the doctrine of implied 
repeal to hold that the later in time provision of the 
ETA should take precedence over the CCAA (see 
also Solid Resources Ltd., Re (2002), 40 C.B.R. 
(4th) 219 (Alta. Q.B.); Gauntlet).


The Ontario Court of Appeal in [42] 
Ottawa Senators rested its conclusion on two 
considerations. First, it was persuaded that by 
explicitly mentioning the BIA in ETA s. 222(3), 
but not the CCAA, Parliament made a deliberate 
choice. In the words of MacPherson J.A.:


The BIA and the CCAA are closely related federal stat-
utes. I cannot conceive that Parliament would specifi-
cally identify the BIA as an exception, but accidentally 
fail to consider the CCAA as a possible second excep-
tion. In my view, the omission of the CCAA from s. 
222(3) of the ETA was almost certainly a considered 
omission. [para. 43]


Second, the Ontario Court of Appeal [43] 
compared the conflict between the ETA and the 
CCAA to that before this Court in Doré v. Verdun 
(City), [1997] 2 S.C.R. 862, and found them to be 
“identical” (para. 46). It therefore considered Doré 
binding (para. 49). In Doré, a limitations provision 
in the more general and recently enacted Civil 
Code of Québec, S.Q. 1991, c. 64 (“C.C.Q.”), was 
held to have repealed a more specific provision of 
the earlier Quebec Cities and Towns Act, R.S.Q., 
c. C-19, with which it conflicted. By analogy, 
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d’un texte de loi antérieur, la Loi sur les cités et 
villes du Québec, L.R.Q., ch. C-19, avec laquelle 
elle entrait en conflit. Par analogie, la Cour d’ap-
pel de l’Ontario a conclu que le par. 222(3) de la 
LTA, une disposition plus récente et plus générale, 
abrogeait implicitement la disposition antérieure 
plus spécifique, à savoir le par. 18.3(1) de la LACC 
(par. 47-49).


En examinant la question dans tout son [44] 
contexte, je suis amenée à conclure, pour plusieurs 
raisons, que ni le raisonnement ni le résultat de l’ar-
rêt Ottawa Senators ne peuvent être adoptés. Bien 
qu’il puisse exister un conflit entre le libellé des 
textes de loi, une analyse téléologique et contex-
tuelle visant à déterminer la véritable intention 
du législateur conduit à la conclusion que ce der-
nier ne saurait avoir eu l’intention de redonner la 
priorité, dans le cadre de la LACC, à la fiducie 
réputée de la Couronne à l’égard de ses créances 
relatives à la TPS quand il a apporté à la LTA, en 
2000, la modification découlant de l’arrêt Sparrow  
Electric.


Je rappelle d’abord que le législateur a mani-[45] 
festé sa volonté de mettre un terme à la priorité 
accordée aux créances de la Couronne dans le cadre 
du droit de l’insolvabilité. Selon le par. 18.3(1) de la 
LACC (sous réserve des exceptions prévues au par. 
18.3(2)), les fiducies réputées de la Couronne n’ont 
aucun effet sous le régime de cette loi. Quand le 
législateur a voulu protéger certaines créances de 
la Couronne au moyen de fiducies réputées et voulu 
que celles-ci continuent de s’appliquer en situation 
d’insolvabilité, il l’a indiqué de manière explicite 
et minutieuse. Par exemple, le par. 18.3(2) de la 
LACC et le par. 67(3) de la LFI énoncent expres-
sément que les fiducies réputées visant les retenues 
à la source continuent de produire leurs effets en 
cas d’insolvabilité. Le législateur a donc claire-
ment établi des exceptions à la règle générale selon 
laquelle les fiducies réputées n’ont plus d’effet dans 
un contexte d’insolvabilité. La LACC et la LFI sont 
en harmonie : elles préservent les fiducies réputées 
et établissent la priorité de la Couronne seulement 
à l’égard des retenues à la source. En revanche, il 
n’existe aucune disposition législative expresse per-
mettant de conclure que les créances relatives à la 


the Ontario Court of Appeal held that the later 
in time and more general provision, s. 222(3) of 
the ETA, impliedly repealed the more specific and 
earlier in time provision, s. 18.3(1) of the CCAA 
(paras. 47-49).


Viewing this issue in its entire context, [44] 
several considerations lead me to conclude that 
neither the reasoning nor the result in Ottawa 
Senators can stand. While a conflict may exist at 
the level of the statutes’ wording, a purposive and 
contextual analysis to determine Parliament’s true 
intent yields the conclusion that Parliament could 
not have intended to restore the Crown’s deemed 
trust priority in GST claims under the CCAA when 
it amended the ETA in 2000 with the Sparrow 
Electric amendment.


I begin by recalling that Parliament has [45] 
shown its willingness to move away from asserting 
priority for Crown claims in insolvency law. Section 
18.3(1) of the CCAA (subject to the s. 18.3(2) 
exceptions) provides that the Crown’s deemed trusts 
have no effect under the CCAA. Where Parliament 
has sought to protect certain Crown claims 
through statutory deemed trusts and intended 
that these deemed trusts continue in insolvency, 
it has legislated so explicitly and elaborately. For 
example, s. 18.3(2) of the CCAA and s. 67(3) of 
the BIA expressly provide that deemed trusts for 
source deductions remain effective in insolvency. 
Parliament has, therefore, clearly carved out 
exceptions from the general rule that deemed 
trusts are ineffective in insolvency. The CCAA 
and BIA are in harmony, preserving deemed trusts 
and asserting Crown priority only in respect of 
source deductions.  Meanwhile, there is no express 
statutory basis for concluding that GST claims enjoy 
a preferred treatment under the CCAA or the BIA. 
Unlike source deductions, which are clearly and 
expressly dealt with under both these insolvency 
statutes, no such clear and express language exists 
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TPS bénéficient d’un traitement préférentiel sous le 
régime de la LACC ou de la LFI. Alors que les rete-
nues à la source font l’objet de dispositions expli-
cites dans ces deux lois concernant l’insolvabilité, 
celles-ci ne comportent pas de dispositions claires 
et expresses analogues établissant une exception 
pour les créances relatives à la TPS.


La logique interne de la [46] LACC va également 
à l’encontre du maintien de la fiducie réputée établie 
dans la LTA à l’égard de la TPS. En effet, la LACC 
impose certaines limites à la suspension par les tri-
bunaux des droits de la Couronne à l’égard des rete-
nues à la source, mais elle ne fait pas mention de la 
LTA (art. 11.4). Comme les fiducies réputées visant 
les retenues à la source sont explicitement proté-
gées par la LACC, il serait incohérent d’accorder 
une meilleure protection à la fiducie réputée établie 
par la LTA en l’absence de dispositions explicites en 
ce sens dans la LACC. Par conséquent, il semble 
découler de la logique de la LACC que la fiducie 
réputée établie par la LTA est visée par la renoncia-
tion du législateur à sa priorité (art. 18.4).


De plus, il y aurait une étrange asymétrie si [47] 
l’interprétation faisant primer la LTA sur la LACC 
préconisée par la Couronne était retenue en l’es-
pèce : les créances de la Couronne relatives à la 
TPS conserveraient leur priorité de rang pendant 
les procédures fondées sur la LACC, mais pas en 
cas de faillite. Comme certains tribunaux l’ont bien 
vu, cela ne pourrait qu’encourager les créanciers à 
recourir à la loi la plus favorable dans les cas où, 
comme en l’espèce, l’actif du débiteur n’est pas 
suffisant pour permettre à la fois le paiement des 
créanciers garantis et le paiement des créances de 
la Couronne (Gauntlet, par. 21). Or, si les réclama-
tions des créanciers étaient mieux protégées par la 
liquidation sous le régime de la LFI, les créanciers 
seraient très fortement incités à éviter les procédu-
res prévues par la LACC et les risques d’échec d’une 
réorganisation. Le fait de donner à un acteur clé de 
telles raisons de s’opposer aux procédures de réor-
ganisation fondées sur la LACC dans toute situation 
d’insolvabilité ne peut que miner les objectifs répa-
rateurs de ce texte législatif et risque au contraire de 
favoriser les maux sociaux que son édiction visait 
justement à prévenir.


in those Acts carving out an exception for GST  
claims.


The internal logic of the [46] CCAA also militates 
against upholding the ETA deemed trust for GST. 
The CCAA imposes limits on a suspension by the 
court of the Crown’s rights in respect of source 
deductions but does not mention the ETA (s. 11.4). 
Since source deductions deemed trusts are granted 
explicit protection under the CCAA, it would be 
inconsistent to afford a better protection to the ETA 
deemed trust absent explicit language in the CCAA. 
Thus, the logic of the CCAA appears to subject the 
ETA deemed trust to the waiver by Parliament of its 
priority (s. 18.4).


Moreover, a strange asymmetry would arise [47] 
if the interpretation giving the ETA priority over 
the CCAA urged by the Crown is adopted here: 
the Crown would retain priority over GST claims 
during CCAA proceedings but not in bankruptcy. 
As courts have reflected, this can only encourage 
statute shopping by secured creditors in cases 
such as this one where the debtor’s assets cannot 
satisfy both the secured creditors’ and the Crown’s 
claims (Gauntlet, at para. 21). If creditors’ claims 
were better protected by liquidation under the BIA, 
creditors’ incentives would lie overwhelmingly 
with avoiding proceedings under the CCAA and not 
risking a failed reorganization. Giving a key player 
in any insolvency such skewed incentives against 
reorganizing under the CCAA can only undermine 
that statute’s remedial objectives and risk inviting 
the very social ills that it was enacted to avert.
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Peut-être l’effet de l’arrêt [48] Ottawa Senators 
est-il atténué si la restructuration est tentée en 
vertu de la LFI au lieu de la LACC, mais il subsiste 
néanmoins. Si l’on suivait cet arrêt, la priorité de la 
créance de la Couronne relative à la TPS différerait 
selon le régime — LACC ou LFI — sous lequel la 
restructuration a lieu. L’anomalie de ce résultat res-
sort clairement du fait que les compagnies seraient 
ainsi privées de la possibilité de se restructurer sous 
le régime plus souple et mieux adapté de la LACC, 
régime privilégié en cas de réorganisations com-
plexes.


Les indications selon lesquelles le législateur [49] 
voulait que les créances relatives à la TPS soient trai-
tées différemment dans les cas de réorganisations et 
de faillites sont rares, voire inexistantes. Le para-
graphe 222(3) de la LTA a été adopté dans le cadre 
d’un projet de loi d’exécution du budget de nature 
générale en 2000. Le sommaire accompagnant ce 
projet de loi n’indique pas que, dans le cadre de la 
LACC, le législateur entendait élever la priorité de la 
créance de la Couronne à l’égard de la TPS au même 
rang que les créances relatives aux retenues à la 
source ou encore à un rang supérieur à celles-ci. En 
fait, le sommaire mentionne simplement, en ce qui 
concerne les fiducies réputées, que les modifications 
apportées aux dispositions existantes visent à « faire 
en sorte que les cotisations à l’assurance-emploi et 
au Régime de pensions du Canada qu’un employeur 
est tenu de verser soient pleinement recouvrables 
par la Couronne en cas de faillite de l’employeur » 
(Sommaire de la L.C. 2000, ch. 30, p. 4a). Le libellé 
de la disposition créant une fiducie réputée à l’égard 
de la TPS ressemble à celui des dispositions créant 
de telles fiducies relatives aux retenues à la source et 
il comporte la même formule dérogatoire et la même 
mention de la LFI. Cependant, comme il a été sou-
ligné précédemment, le législateur a expressément 
précisé que seules les fiducies réputées visant les rete-
nues à la source demeurent en vigueur. Une excep-
tion concernant la LFI dans la disposition créant les 
fiducies réputées à l’égard des retenues à la source 
est sans grande conséquence, car le texte explicite 
de la LFI elle-même (et celui de la LACC) établit 
ces fiducies et maintient leur effet. Il convient toute-
fois de souligner que ni la LFI ni la LACC ne com-
portent de disposition équivalente assurant le main-
tien en vigueur des fiducies réputées visant la TPS.


Arguably, the effect of [48] Ottawa Senators 
is mitigated if restructuring is attempted under 
the BIA instead of the CCAA, but it is not cured. 
If Ottawa Senators were to be followed, Crown 
priority over GST would differ depending on 
whether restructuring took place under the CCAA 
or the BIA. The anomaly of this result is made 
manifest by the fact that it would deprive companies 
of the option to restructure under the more flexible 
and responsive CCAA regime, which has been the 
statute of choice for complex reorganizations.


Evidence that Parliament intended different [49] 
treatments for GST claims in reorganization and 
bankruptcy is scant, if it exists at all. Section 
222(3) of the ETA was enacted as part of a wide-
ranging budget implementation bill in 2000. The 
summary accompanying that bill does not indicate 
that Parliament intended to elevate Crown priority 
over GST claims under the CCAA to the same 
or a higher level than source deductions claims. 
Indeed, the summary for deemed trusts states 
only that amendments to existing provisions are 
aimed at “ensuring that employment insurance 
premiums and Canada Pension Plan contributions 
that are required to be remitted by an employer 
are fully recoverable by the Crown in the case of 
the bankruptcy of the employer” (Summary to 
S.C. 2000, c. 30, at p. 4a). The wording of GST 
deemed trusts resembles that of statutory deemed 
trusts for source deductions and incorporates the 
same overriding language and reference to the BIA. 
However, as noted above, Parliament’s express 
intent is that only source deductions deemed 
trusts remain operative. An exception for the BIA 
in the statutory language establishing the source 
deductions deemed trusts accomplishes very little, 
because the explicit language of the BIA itself (and 
the CCAA) carves out these source deductions 
deemed trusts and maintains their effect. It is 
however noteworthy that no equivalent language 
maintaining GST deemed trusts exists under either 
the BIA or the CCAA.
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Il semble plus probable qu’en adoptant, [50] 
pour créer dans la LTA les fiducies réputées visant 
la TPS, le même libellé que celui utilisé pour les 
fiducies réputées visant les retenues à la source, et 
en omettant d’inclure au par. 222(3) de la LTA une 
exception à l’égard de la LACC en plus de celle éta-
blie pour la LFI, le législateur ait par inadvertance 
commis une anomalie rédactionnelle. En raison 
d’une lacune législative dans la LTA, il serait pos-
sible de considérer que la fiducie réputée visant la 
TPS continue de produire ses effets dans le cadre de 
la LACC, tout en cessant de le faire dans le cas de la 
LFI, ce qui entraînerait un conflit apparent avec le 
libellé de la LACC. Il faut cependant voir ce conflit 
comme il est : un conflit apparent seulement, que 
l’on peut résoudre en considérant l’approche géné-
rale adoptée envers les créances prioritaires de la 
Couronne et en donnant préséance au texte de l’art. 
18.3 de la LACC d’une manière qui ne produit pas 
un résultat insolite.


Le paragraphe 222(3) de la [51] LTA ne révèle 
aucune intention explicite du législateur d’abroger 
l’art. 18.3 de la LACC. Il crée simplement un conflit 
apparent qui doit être résolu par voie d’interpréta-
tion législative. L’intention du législateur était donc 
loin d’être dépourvue d’ambiguïté quand il a adopté 
le par. 222(3) de la LTA. S’il avait voulu donner 
priorité aux créances de la Couronne relatives à la 
TPS dans le cadre de la LACC, il aurait pu le faire 
de manière aussi explicite qu’il l’a fait pour les rete-
nues à la source. Or, au lieu de cela, on se trouve 
réduit à inférer du texte du par. 222(3) de la LTA que 
le législateur entendait que la fiducie réputée visant 
la TPS produise ses effets dans les procédures fon-
dées sur la LACC.


Je ne suis pas convaincue que le raisonnement [52] 
adopté dans Doré exige l’application de la doctrine 
de l’abrogation implicite dans les circonstances de la 
présente affaire. La question principale dans Doré 
était celle de l’impact de l’adoption du C.c.Q. sur les 
règles de droit administratif relatives aux munici-
palités. Bien que le juge Gonthier ait conclu, dans 
cet arrêt, que le délai de prescription établi à l’art. 
2930 du C.c.Q. avait eu pour effet d’abroger implici-
tement une disposition de la Loi sur les cités et villes 
portant sur la prescription, sa conclusion n’était pas 


It seems more likely that by adopting the [50] 
same language for creating GST deemed trusts 
in the ETA as it did for deemed trusts for source 
deductions, and by overlooking the inclusion 
of an exception for the CCAA alongside the BIA 
in s. 222(3) of the ETA, Parliament may have 
inadvertently succumbed to a drafting anomaly. 
Because of a statutory lacuna in the ETA, the GST 
deemed trust could be seen as remaining effective 
in the CCAA, while ceasing to have any effect 
under the BIA, thus creating an apparent conflict 
with the wording of the CCAA. However, it should 
be seen for what it is: a facial conflict only, capable 
of resolution by looking at the broader approach 
taken to Crown priorities and by giving precedence 
to the statutory language of s. 18.3 of the CCAA 
in a manner that does not produce an anomalous 
outcome.


Section 222(3) of the [51] ETA evinces no explicit 
intention of Parliament to repeal CCAA s. 18.3. It 
merely creates an apparent conflict that must be 
resolved by statutory interpretation. Parliament’s 
intent when it enacted ETA s. 222(3) was therefore 
far from unambiguous. Had it sought to give the 
Crown a priority for GST claims, it could have 
done so explicitly as it did for source deductions. 
Instead, one is left to infer from the language 
of ETA s. 222(3) that the GST deemed trust was 
intended to be effective under the CCAA.


I am not persuaded that the reasoning in [52] Doré 
requires the application of the doctrine of implied 
repeal in the circumstances of this case. The main 
issue in Doré concerned the impact of the adoption 
of the C.C.Q. on the administrative law rules 
with respect to municipalities. While Gonthier J. 
concluded in that case that the limitation provision 
in art. 2930 C.C.Q. had repealed by implication a 
limitation provision in the Cities and Towns Act, he 
did so on the basis of more than a textual analysis. 
The conclusion in Doré was reached after thorough 
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fondée seulement sur une analyse textuelle. Il a en 
effet procédé à une analyse contextuelle appro-
fondie des deux textes, y compris de l’historique 
législatif pertinent (par. 31-41). Par conséquent, les 
circonstances du cas dont était saisie la Cour dans 
Doré sont loin d’être « identiques » à celles du pré-
sent pourvoi, tant sur le plan du texte que sur celui 
du contexte et de l’historique législatif. On ne peut 
donc pas dire que l’arrêt Doré commande l’appli-
cation automatique d’une règle d’abrogation impli-
cite.


Un bon indice de l’intention générale du légis-[53] 
lateur peut être tiré du fait qu’il n’a pas, dans les 
modifications subséquentes, écarté la règle énoncée 
dans la LACC. D’ailleurs, par suite des modifica-
tions apportées à cette loi en 2005, la règle figurant 
initialement à l’art. 18.3 a, comme nous l’avons vu 
plus tôt, été reprise sous une formulation différente 
à l’art. 37. Par conséquent, dans la mesure où l’inter-
prétation selon laquelle la fiducie réputée visant la 
TPS demeurerait en vigueur dans le contexte de pro-
cédures en vertu de la LACC repose sur le fait que 
le par. 222(3) de la LTA constitue la disposition pos-
térieure et a eu pour effet d’abroger implicitement le 
par. 18.3(1) de la LACC, nous revenons au point de 
départ. Comme le législateur a reformulé et renumé-
roté la disposition de la LACC précisant que, sous 
réserve des exceptions relatives aux retenues à la 
source, les fiducies réputées ne survivent pas à l’en-
gagement de procédures fondées sur la LACC, c’est  
cette loi qui se trouve maintenant à être le texte pos-
térieur. Cette constatation confirme que c’est dans la 
LACC qu’est exprimée l’intention du législateur en 
ce qui a trait aux fiducies réputées visant la TPS.


Je ne suis pas d’accord avec ma collègue la [54] 
juge Abella pour dire que l’al. 44f) de la Loi d’inter-
prétation, L.R.C. 1985, ch. I-21, permet d’interpré-
ter les modifications de 2005 comme n’ayant aucun 
effet. La nouvelle loi peut difficilement être consi-
dérée comme une simple refonte de la loi antérieure. 
De fait, la LACC a fait l’objet d’un examen appro-
fondi en 2005. En particulier, conformément à son 
objectif qui consiste à faire concorder l’approche de 
la LFI et celle de la LACC à l’égard de l’insolvabilité, 
le législateur a apporté aux deux textes des modifica-
tions allant dans le même sens en ce qui concerne les 


contextual analysis of both pieces of legislation, 
including an extensive review of the relevant 
legislative history (paras. 31-41). Consequently, 
the circumstances before this Court in Doré are 
far from “identical” to those in the present case, 
in terms of text, context and legislative history. 
Accordingly, Doré cannot be said to require the 
automatic application of the rule of repeal by 
implication.


A noteworthy indicator of Parliament’s overall [53] 
intent is the fact that in subsequent amendments it has 
not displaced the rule set out in the CCAA. Indeed, 
as indicated above, the recent amendments to the 
CCAA in 2005 resulted in the rule previously found 
in s. 18.3 being renumbered and reformulated as s. 
37. Thus, to the extent the interpretation allowing 
the GST deemed trust to remain effective under the 
CCAA depends on ETA s. 222(3) having impliedly 
repealed CCAA s. 18.3(1) because it is later in time, 
we have come full circle. Parliament has renumbered 
and reformulated the provision of the CCAA stating 
that, subject to exceptions for source deductions, 
deemed trusts do not survive the CCAA proceedings 
and thus the CCAA is now the later in time statute. 
This confirms that Parliament’s intent with respect 
to GST deemed trusts is to be found in the CCAA.


I do not agree with my colleague Abella J. [54] 
that s. 44( f) of the Interpretation Act, R.S.C. 1985, 
c. I-21, can be used to interpret the 2005 amend-
ments as having no effect. The new statute can 
hardly be said to be a mere re-enactment of the 
former statute. Indeed, the CCAA underwent a sub-
stantial review in 2005. Notably, acting consist-
ently with its goal of treating both the BIA and the 
CCAA as sharing the same approach to insolvency, 
Parliament made parallel amendments to both stat-
utes with respect to corporate proposals. In addi-
tion, new provisions were introduced regarding 
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propositions présentées par les entreprises. De plus, 
de nouvelles dispositions ont été ajoutées au sujet 
des contrats, des conventions collectives, du finan-
cement temporaire et des accords de gouvernance. 
Des clarifications ont aussi été apportées quant à la 
nomination et au rôle du contrôleur. Il convient par 
ailleurs de souligner les limites imposées par l’art. 
11.09 de la LACC au pouvoir discrétionnaire du tri-
bunal d’ordonner la suspension de l’effet des fidu-
cies réputées créées en faveur de la Couronne relati-
vement aux retenues à la source, limites qui étaient 
auparavant énoncées à l’art. 11.4. Il n’est fait aucune 
mention des fiducies réputées visant la TPS (voir le 
Sommaire de la L.C. 2005, ch. 47). Dans le cadre de 
cet examen, le législateur est allé jusqu’à se pencher 
sur les termes mêmes utilisés dans la loi pour écar-
ter l’application des fiducies réputées. Les commen-
taires cités par ma collègue ne font que souligner 
l’intention manifeste du législateur de maintenir sa 
politique générale suivant laquelle seules les fiducies 
réputées visant les retenues à la source survivent en 
cas de procédures fondées sur la LACC.


En l’espèce, le contexte législatif aide à déter-[55] 
miner l’intention du législateur et conforte la conclu-
sion selon laquelle le par. 222(3) de la LTA ne visait 
pas à restreindre la portée de la disposition de la 
LACC écartant l’application des fiducies réputées. 
Eu égard au contexte dans son ensemble, le conflit 
entre la LTA et la LACC est plus apparent que réel. 
Je n’adopterais donc pas le raisonnement de l’arrêt 
Ottawa Senators et je confirmerais que l’art. 18.3 de 
la LACC a continué de produire ses effets.


Ma conclusion est renforcée par l’objectif de la [56] 
LACC en tant que composante du régime réparateur 
instauré la législation canadienne en matière d’in-
solvabilité. Comme cet aspect est particulièrement 
pertinent à propos de la deuxième question, je vais 
maintenant examiner la façon dont les tribunaux ont 
interprété l’étendue des pouvoirs discrétionnaires 
dont ils disposent lorsqu’ils surveillent une réorga-
nisation fondée sur la LACC, ainsi que la façon dont 
le législateur a dans une large mesure entériné cette 
interprétation. L’interprétation de la LACC par les 
tribunaux aide en fait à comprendre comment celle-
ci en est venue à jouer un rôle si important dans le 
droit canadien de l’insolvabilité.


the treatment of contracts, collective agreements, 
interim financing and governance agreements. The 
appointment and role of the Monitor was also clari-
fied. Noteworthy are the limits imposed by CCAA 
s. 11.09 on the court’s discretion to make an order 
staying the Crown’s source deductions deemed 
trusts, which were formerly found in s. 11.4. No 
mention whatsoever is made of GST deemed trusts 
(see Summary to S.C. 2005, c. 47). The review 
went as far as looking at the very expression used 
to describe the statutory override of deemed trusts. 
The comments cited by my colleague only empha-
size the clear intent of Parliament to maintain its 
policy that only source deductions deemed trusts 
survive in CCAA proceedings.


In the case at bar, the legislative context [55] 
informs the determination of Parliament’s 
legislative intent and supports the conclusion that 
ETA s. 222(3) was not intended to narrow the scope 
of the CCAA’s override provision. Viewed in its 
entire context, the conflict between the ETA and the 
CCAA is more apparent than real. I would therefore 
not follow the reasoning in Ottawa Senators and 
affirm that CCAA s. 18.3 remained effective.


My conclusion is reinforced by the purpose of [56] 
the CCAA as part of Canadian remedial insolvency 
legislation. As this aspect is particularly relevant to 
the second issue, I will now discuss how courts have 
interpreted the scope of their discretionary powers 
in supervising a CCAA reorganization and how 
Parliament has largely endorsed this interpretation. 
Indeed, the interpretation courts have given to 
the CCAA helps in understanding how the CCAA 
grew to occupy such a prominent role in Canadian 
insolvency law.


20
10


 S
C


C
 6


0 
(C


an
LI


I)







412 century servIces Inc. v. canada (a.g.) Deschamps J. [2010] 3 S.C.R.


3.3 Pouvoirs discrétionnaires du tribunal chargé 
de surveiller une réorganisation fondée sur la 
LACC


Les tribunaux font souvent remarquer que [57] 
[traductIon] « [l]a LACC est par nature schémati-
que » et ne « contient pas un code complet énonçant 
tout ce qui est permis et tout ce qui est interdit » 
(Metcalfe & Mansfield Alternative Investments II 
Corp. (Re), 2008 ONCA 587, 92 O.R. (3d) 513, par. 
44, le juge Blair). Par conséquent, [traductIon] 
« [l]’histoire du droit relatif à la LACC correspond à 
l’évolution de ce droit au fil de son interprétation par 
les tribunaux » (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 
106 (C. Ont. (Div. gén.)), par. 10, le juge Farley).


Les décisions prises en vertu de la [58] LACC 
découlent souvent de l’exercice discrétionnaire de 
certains pouvoirs. C’est principalement au fil de 
l’exercice par les juridictions commerciales de leurs 
pouvoirs discrétionnaires, et ce, dans des condi-
tions décrites avec justesse par un praticien comme 
constituant [traductIon] « la pépinière du conten-
tieux en temps réel », que la LACC a évolué de façon 
graduelle et s’est adaptée aux besoins commerciaux 
et sociaux contemporains (voir Jones, p. 484).


L’exercice par les tribunaux de leurs pouvoirs [59] 
discrétionnaires doit évidemment tendre à la réali-
sation des objectifs de la LACC. Le caractère répa-
rateur dont j’ai fait état dans mon aperçu historique 
de la Loi a à maintes reprises été reconnu dans la 
jurisprudence. Voici l’un des premiers exemples :


 [traductIon] La loi est réparatrice au sens le plus 
pur du terme, en ce qu’elle fournit un moyen d’éviter les 
effets dévastateurs, — tant sur le plan social qu’économi-
que — de la faillite ou de l’arrêt des activités d’une entre-
prise, à l’initiation des créanciers, pendant que des efforts 
sont déployés, sous la surveillance du tribunal, en vue de 
réorganiser la situation financière de la compagnie débi-
trice.


(Elan Corp. c. Comiskey (1990), 41 O.A.C. 282, par. 
57, le juge Doherty, dissident)


Le processus décisionnel des tribunaux sous [60] 
le régime de la LACC comporte plusieurs aspects. 
Le tribunal doit d’abord créer les conditions propres 
à permettre au débiteur de tenter une réorganisation. 


3.3 Discretionary Power of a Court Supervising 
a CCAA Reorganization


Courts frequently observe that “[t]he [57] 
CCAA is skeletal in nature” and does not “contain 
a comprehensive code that lays out all that is 
permitted or barred” (Metcalfe & Mansfield 
Alternative Investments II Corp. (Re), 2008 ONCA 
587, 92 O.R. (3d) 513, at para. 44, per Blair J.A.). 
Accordingly, “[t]he history of CCAA law has been 
an evolution of judicial interpretation” (Dylex 
Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Ct. (Gen. 
Div.)), at para. 10, per Farley J.).


CCAA[58]  decisions are often based on 
discretionary grants of jurisdiction. The incremental 
exercise of judicial discretion in commercial courts 
under conditions one practitioner aptly describes 
as “the hothouse of real-time litigation” has been 
the primary method by which the CCAA has been 
adapted and has evolved to meet contemporary 
business and social needs (see Jones, at p. 484).


Judicial discretion must of course be [59] 
exercised in furtherance of the CCAA’s purposes. 
The remedial purpose I referred to in the historical 
overview of the Act is recognized over and over 
again in the jurisprudence. To cite one early 
example:


 The legislation is remedial in the purest sense in 
that it provides a means whereby the devastating social 
and economic effects of bankruptcy or creditor initi-
ated termination of ongoing business operations can be 
avoided while a court-supervised attempt to reorganize 
the financial affairs of the debtor company is made.


(Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at 
para. 57, per Doherty J.A., dissenting)


Judicial decision making under the [60] CCAA 
takes many forms. A court must first of all 
provide the conditions under which the debtor can 
attempt to reorganize. This can be achieved by 
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Il peut à cette fin suspendre les mesures d’exécution 
prises par les créanciers afin que le débiteur puisse 
continuer d’exploiter son entreprise, préserver le 
statu quo pendant que le débiteur prépare la tran-
saction ou l’arrangement qu’il présentera aux créan-
ciers et surveiller le processus et le mener jusqu’au 
point où il sera possible de dire s’il aboutira (voir, 
p. ex., Chef Ready Foods Ltd. c. Hongkong Bank of 
Can. (1990), 51 B.C.L.R. (2d) 84 (C.A.), p. 88-89; 
Pacific National Lease Holding Corp., Re (1992), 
19 B.C.A.C. 134, par. 27). Ce faisant, le tribunal doit 
souvent déterminer les divers intérêts en jeu dans la 
réorganisation, lesquels peuvent fort bien ne pas se 
limiter aux seuls intérêts du débiteur et des créan-
ciers, mais englober aussi ceux des employés, des 
administrateurs, des actionnaires et même de tiers 
qui font affaire avec la compagnie insolvable (voir, 
p. ex., Canadian Airlines Corp., Re, 2000 ABQB 
442, 84 Alta. L.R. (3d) 9, par. 144, la juge Paperny 
(maintenant juge de la Cour d’appel); Air Canada, 
Re (2003), 42 C.B.R. (4th) 173 (C.S.J. Ont.), par. 3; 
Air Canada, Re, 2003 CanLII 49366 (C.S.J. Ont.), 
par. 13, le juge Farley; Sarra, Creditor Rights, p. 
181-192 et 217-226). En outre, les tribunaux doi-
vent reconnaître que, à l’occasion, certains aspects 
de la réorganisation concernent l’intérêt public et 
qu’il pourrait s’agir d’un facteur devant être pris en 
compte afin de décider s’il y a lieu d’autoriser une 
mesure donnée (voir, p. ex., Canadian Red Cross 
Society/Société Canadienne de la Croix Rouge, Re 
(2000), 19 C.B.R. (4th) 158 (C.S.J. Ont.), par. 2, le 
juge Blair (maintenant juge de la Cour d’appel); 
Sarra, Creditor Rights, p. 195-214).


Quand de grandes entreprises éprouvent des [61] 
difficultés, les réorganisations deviennent très com-
plexes. Les tribunaux chargés d’appliquer la LACC 
ont ainsi été appelés à innover dans l’exercice de leur 
compétence et ne se sont pas limités à suspendre les 
procédures engagées contre le débiteur afin de lui 
permettre de procéder à une réorganisation. On leur 
a demandé de sanctionner des mesures non expres-
sément prévues par la LACC. Sans dresser la liste 
complète des diverses mesures qui ont été prises par 
des tribunaux en vertu de la LACC, il est néanmoins 
utile d’en donner brièvement quelques exemples, 
pour bien illustrer la marge de manœuvre que la loi 
accorde à ceux-ci.


staying enforcement actions by creditors to allow 
the debtor’s business to continue, preserving the 
status quo while the debtor plans the compromise 
or arrangement to be presented to creditors, and 
supervising the process and advancing it to the point 
where it can be determined whether it will succeed 
(see, e.g., Chef Ready Foods Ltd. v. Hongkong Bank 
of Can. (1990), 51 B.C.L.R. (2d) 84 (C.A.), at pp. 
88-89; Pacific National Lease Holding Corp., Re 
(1992), 19 B.C.A.C. 134, at para. 27). In doing so, 
the court must often be cognizant of the various 
interests at stake in the reorganization, which can 
extend beyond those of the debtor and creditors to 
include employees, directors, shareholders, and 
even other parties doing business with the insolvent 
company (see, e.g., Canadian Airlines Corp., Re, 
2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144, 
per Paperny J. (as she then was); Air Canada, Re 
(2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.), at para. 
3; Air Canada, Re, 2003 CanLII 49366 (Ont. 
S.C.J.), at para. 13, per Farley J.; Sarra, Creditor 
Rights, at pp. 181-92 and 217-26). In addition, 
courts must recognize that on occasion the broader 
public interest will be engaged by aspects of the 
reorganization and may be a factor against which 
the decision of whether to allow a particular action 
will be weighed (see, e.g., Canadian Red Cross 
Society/Société Canadienne de la Croix Rouge, Re 
(2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, 
per Blair J. (as he then was); Sarra, Creditor Rights, 
at pp. 195-214).


When large companies encounter difficulty, [61] 
reorganizations become increasingly complex. 
CCAA courts have been called upon to innovate 
accordingly in exercising their jurisdiction beyond 
merely staying proceedings against the debtor to 
allow breathing room for reorganization. They 
have been asked to sanction measures for which 
there is no explicit authority in the CCAA. Without 
exhaustively cataloguing the various measures 
taken under the authority of the CCAA, it is useful 
to refer briefly to a few examples to illustrate the 
flexibility the statute affords supervising courts.
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L’utilisation la plus créative des pouvoirs [62] 
conférés par la LACC est sans doute le fait que les 
tribunaux se montrent de plus en plus disposés à 
autoriser, après le dépôt des procédures, la consti-
tution de sûretés pour financer le débiteur demeuré 
en possession des biens ou encore la constitution 
de charges super-prioritaires grevant l’actif du 
débiteur lorsque cela est nécessaire pour que ce 
dernier puisse continuer d’exploiter son entreprise 
pendant la réorganisation (voir, p. ex., Skydome 
Corp., Re (1998), 16 C.B.R. (4th) 118 (C. Ont. (Div. 
gén.)); United Used Auto & Truck Parts Ltd., Re, 
2000 BCCA 146, 135 B.C.A.C. 96, conf. (1999), 
12 C.B.R. (4th) 144 (C.S.); et, d’une manière géné-
rale, J. P. Sarra, Rescue! The Companies’ Creditors 
Arrangement Act (2007), p. 93-115). La LACC a 
aussi été utilisée pour libérer des tiers des actions 
susceptibles d’être intentées contre eux, dans le 
cadre de l’approbation d’un plan global d’arran-
gement et de transaction, malgré les objections 
de certains créanciers dissidents (voir Metcalfe & 
Mansfield). Au départ, la nomination d’un contrô-
leur chargé de surveiller la réorganisation était elle 
aussi une mesure prise en vertu du pouvoir de sur-
veillance conféré par la LACC, mais le législateur 
est intervenu et a modifié la loi pour rendre cette 
mesure obligatoire.


L’esprit d’innovation dont ont fait montre les [63] 
tribunaux pendant des procédures fondées sur la 
LACC n’a toutefois pas été sans susciter de contro-
verses. Au moins deux des questions que soulève 
leur approche sont directement pertinentes en l’es-
pèce : (1) Quelles sont les sources des pouvoirs dont 
dispose le tribunal pendant les procédures fondées 
sur la LACC? (2) Quelles sont les limites de ces 
pouvoirs?


La première question porte sur la frontière [64] 
entre les pouvoirs d’origine législative dont dispose 
le tribunal en vertu de la LACC et les pouvoirs rési-
duels dont jouit un tribunal en raison de sa com-
pétence inhérente et de sa compétence en equity, 
lorsqu’il est question de surveiller une réorganisa-
tion. Pour justifier certaines mesures autorisées à 
l’occasion de procédures engagées sous le régime 
de la LACC, les tribunaux ont parfois prétendu se 
fonder sur leur compétence en equity dans le but 


Perhaps the most creative use of [62] CCAA 
authority has been the increasing willingness 
of courts to authorize post-filing security for 
debtor in possession financing or super-priority 
charges on the debtor’s assets when necessary for 
the continuation of the debtor’s business during 
the reorganization (see, e.g., Skydome Corp., Re 
(1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); 
United Used Auto & Truck Parts Ltd., Re, 2000 
BCCA 146, 135 B.C.A.C. 96, aff’g (1999), 12 
C.B.R. (4th) 144 (S.C.); and generally, J. P. Sarra, 
Rescue! The Companies’ Creditors Arrangement 
Act (2007), at pp. 93-115). The CCAA has also been 
used to release claims against third parties as part 
of approving a comprehensive plan of arrangement 
and compromise, even over the objections of some 
dissenting creditors (see Metcalfe & Mansfield). 
As well, the appointment of a Monitor to oversee 
the reorganization was originally a measure taken 
pursuant to the CCAA’s supervisory authority; 
Parliament responded, making the mechanism 
mandatory by legislative amendment.


Judicial innovation during [63] CCAA proceed-
ings has not been without controversy. At least two 
questions it raises are directly relevant to the case 
at bar: (1) What are the sources of a court’s author-
ity during CCAA proceedings? (2) What are the 
limits of this authority?


The first question concerns the boundary [64] 
between a court’s statutory authority under the 
CCAA and a court’s residual authority under 
its inherent and equitable jurisdiction when 
supervising a reorganization. In authorizing 
measures during CCAA proceedings, courts have 
on occasion purported to rely upon their equitable 
jurisdiction to advance the purposes of the Act or 
their inherent jurisdiction to fill gaps in the statute. 
Recent appellate decisions have counselled against 
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de réaliser les objectifs de la Loi ou sur leur com-
pétence inhérente afin de combler les lacunes de 
celle-ci. Or, dans de récentes décisions, des cours 
d’appel ont déconseillé aux tribunaux d’invoquer 
leur compétence inhérente, concluant qu’il est plus 
juste de dire que, dans la plupart des cas, les tri-
bunaux ne font simplement qu’interpréter les pou-
voirs se trouvant dans la LACC elle-même (voir, 
p. ex., Skeena Cellulose Inc., Re, 2003 BCCA 344, 
13 B.C.L.R. (4th) 236, par. 45-47, la juge Newbury; 
Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (C.A.), par. 
31-33, le juge Blair).


Je suis d’accord avec la juge Georgina R. [65] 
Jackson et la professeure Janis Sarra pour dire que 
la méthode la plus appropriée est une approche hié-
rarchisée. Suivant cette approche, les tribunaux 
procédèrent d’abord à une interprétation des dispo-
sitions de la LACC avant d’invoquer leur compé-
tence inhérente ou leur compétence en equity pour 
justifier des mesures prises dans le cadre d’une pro-
cédure fondée sur la LACC (voir G. R. Jackson et 
J. Sarra, « Selecting the Judicial Tool to get the Job 
Done : An Examination of Statutory Interpretation, 
Discretionary Power and Inherent Jurisdiction in 
Insolvency Matters », dans J. P. Sarra, dir., Annual 
Review of Insolvency Law 2007 (2008), 41, p. 42). 
Selon ces auteures, pourvu qu’on lui donne l’in-
terprétation téléologique et large qui s’impose, la 
LACC permettra dans la plupart des cas de justi-
fier les mesures nécessaires à la réalisation de ses 
objectifs (p. 94).


L’examen des parties pertinentes de la [66] 
LACC et de l’évolution récente de la législation 
me font adhérer à ce point de vue jurispruden-
tiel et doctrinal : dans la plupart des cas, la déci-
sion de rendre une ordonnance durant une procé-
dure fondée sur la LACC relève de l’interprétation 
législative. D’ailleurs, à cet égard, il faut souligner 
d’une façon particulière que le texte de loi dont il 
est question en l’espèce peut être interprété très  
largement.


En vertu du pouvoir conféré initialement par [67] 
la LACC, le tribunal pouvait, « chaque fois qu’une 
demande [était] faite sous le régime de la présente 
loi à l’égard d’une compagnie, [. . .] sur demande 


purporting to rely on inherent jurisdiction, holding 
that the better view is that courts are in most cases 
simply construing the authority supplied by the 
CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 
2003 BCCA 344, 13 B.C.L.R. (4th) 236, at paras. 
45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 
O.R. (3d) 5 (C.A.), at paras. 31-33, per Blair J.A.).


I agree with Justice Georgina R. Jackson [65] 
and Professor Janis Sarra that the most appropriate 
approach is a hierarchical one in which courts 
rely first on an interpretation of the provisions 
of the CCAA text before turning to inherent or 
equitable jurisdiction to anchor measures taken 
in a CCAA proceeding (see G. R. Jackson and J. 
Sarra, “Selecting the Judicial Tool to get the Job 
Done: An Examination of Statutory Interpretation, 
Discretionary Power and Inherent Jurisdiction in 
Insolvency Matters”, in J. P. Sarra, ed., Annual 
Review of Insolvency Law 2007 (2008), 41, at p. 
42).  The authors conclude that when given an 
appropriately purposive and liberal interpretation, 
the CCAA will be sufficient in most instances to 
ground measures necessary to achieve its objectives 
(p. 94).


Having examined the pertinent parts of the [66] 
CCAA and the recent history of the legislation, 
I accept that in most instances the issuance of 
an order during CCAA proceedings should be 
considered an exercise in statutory interpretation. 
Particularly noteworthy in this regard is the 
expansive interpretation the language of the statute 
at issue is capable of supporting.


The initial grant of authority under the [67] 
CCAA empowered a court “where an application 
is made under this Act in respect of a company . . . 
on the application of any person interested in the 


20
10


 S
C


C
 6


0 
(C


an
LI


I)







416 century servIces Inc. v. canada (a.g.) Deschamps J. [2010] 3 S.C.R.


d’un intéressé, [. . .] sous réserve des autres dispo-
sitions de la présente loi [. . .] rendre l’ordonnance 
prévue au présent article » (LACC, par. 11(1)). Cette 
formulation claire était très générale.


Bien que ces dispositions ne soient pas stric-[68] 
tement applicables en l’espèce, je signale à ce propos 
que le législateur a, dans des modifications récen-
tes, apporté au texte du par. 11(1) un changement qui 
rend plus explicite le pouvoir discrétionnaire conféré 
au tribunal par la LACC. Ainsi, aux termes de l’art. 
11 actuel de la LACC, le tribunal peut « rendre [. . .] 
sous réserve des restrictions prévues par la présente 
loi [. . .] toute ordonnance qu’il estime indiquée » 
(L.C. 2005, ch. 47, art. 128). Le législateur semble 
ainsi avoir jugé opportun de sanctionner l’interpré-
tation large du pouvoir conféré par la LACC qui a 
été élaborée par la jurisprudence.


De plus, la [69] LACC prévoit explicitement cer-
taines ordonnances. Tant à la suite d’une demande 
initiale que d’une demande subséquente, le tribunal 
peut, par ordonnance, suspendre ou interdire toute 
procédure contre le débiteur, ou surseoir à sa conti-
nuation. Il incombe à la personne qui demande une 
telle ordonnance de convaincre le tribunal qu’elle 
est indiquée et qu’il a agi et continue d’agir de bonne 
foi et avec la diligence voulue (LACC, par. 11(3), (4) 
et (6)).


La possibilité pour le tribunal de rendre des [70] 
ordonnances plus spécifiques n’a pas pour effet de 
restreindre la portée des termes généraux utilisés 
dans la LACC. Toutefois, l’opportunité, la bonne foi 
et la diligence sont des considérations de base que 
le tribunal devrait toujours garder à l’esprit lorsqu’il 
exerce les pouvoirs conférés par la LACC. Sous le 
régime de la LACC, le tribunal évalue l’opportunité 
de l’ordonnance demandée en déterminant si elle 
favorisera la réalisation des objectifs de politique 
générale qui sous-tendent la Loi. Il s’agit donc de 
savoir si cette ordonnance contribuera utilement à 
la réalisation de l’objectif réparateur de la LACC — 
à savoir éviter les pertes sociales et économiques 
résultant de la liquidation d’une compagnie insolva-
ble. J’ajouterais que le critère de l’opportunité s’ap-
plique non seulement à l’objectif de l’ordonnance, 
mais aussi aux moyens utilisés. Les tribunaux 


matter, . . . subject to this Act, [to] make an order 
under this section” (CCAA, s. 11(1)). The plain 
language of the statute was very broad.


In this regard, though not strictly applica-[68] 
ble to the case at bar, I note that Parliament has in 
recent amendments changed the wording contained 
in s. 11(1), making explicit the discretionary author-
ity of the court under the CCAA. Thus, in s. 11 of 
the CCAA as currently enacted, a court may, “sub-
ject to the restrictions set out in this Act, . . . make 
any order that it considers appropriate in the cir-
cumstances” (S.C. 2005, c. 47, s. 128). Parliament 
appears to have endorsed the broad reading of 
CCAA authority developed by the jurisprudence.


The [69] CCAA also explicitly provides for certain 
orders. Both an order made on an initial application 
and an order on subsequent applications may stay, 
restrain, or prohibit existing or new proceedings 
against the debtor. The burden is on the applicant 
to satisfy the court that the order is appropriate in 
the circumstances and that the applicant has been 
acting in good faith and with due diligence (CCAA, 
ss. 11(3), (4) and (6)).


The general language of the [70] CCAA should 
not be read as being restricted by the availability of 
more specific orders. However, the requirements of 
appropriateness, good faith, and due diligence are 
baseline considerations that a court should always 
bear in mind when exercising CCAA authority. 
Appropriateness under the CCAA is assessed 
by inquiring whether the order sought advances 
the policy objectives underlying the CCAA. The 
question is whether the order will usefully further 
efforts to achieve the remedial purpose of the 
CCAA — avoiding the social and economic losses 
resulting from liquidation of an insolvent company. 
I would add that appropriateness extends not only 
to the purpose of the order, but also to the means 
it employs. Courts should be mindful that chances 
for successful reorganizations are enhanced where 
participants achieve common ground and all 
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doivent se rappeler que les chances de succès d’une 
réorganisation sont meilleures lorsque les partici-
pants arrivent à s’entendre et que tous les intéressés 
sont traités de la façon la plus avantageuse et juste 
possible dans les circonstances.


Il est bien établi qu’il est possible de mettre [71] 
fin aux efforts déployés pour procéder à une réor-
ganisation fondée sur la LACC et de lever la sus-
pension des procédures contre le débiteur si la réor-
ganisation est [traductIon] « vouée à l’échec » 
(voir Chef Ready, p. 88; Philip’s Manufacturing 
Ltd., Re (1992), 9 C.B.R. (3d) 25 (C.A.C.-B.), par. 
6-7). Cependant, quand l’ordonnance demandée 
contribue vraiment à la réalisation des objectifs de 
la LACC, le pouvoir discrétionnaire dont dispose le 
tribunal en vertu de cette loi l’habilite à rendre à 
cette ordonnance.


L’analyse qui précède est utile pour répondre [72] 
à la question de savoir si le tribunal avait, en vertu 
de la LACC, le pouvoir de maintenir la suspension 
des procédures à l’encontre de la Couronne, une 
fois qu’il est devenu évident que la réorganisation 
échouerait et que la faillite était inévitable.


En Cour d’appel, le juge Tysoe a conclu que [73] 
la LACC n’habilitait pas le tribunal à maintenir la 
suspension des mesures d’exécution de la Couronne 
à l’égard de la fiducie réputée visant la TPS après 
l’arrêt des efforts de réorganisation. Selon l’appe-
lante, en tirant cette conclusion, le juge Tysoe a 
omis de tenir compte de l’objectif fondamental de 
la LACC et n’a pas donné à ce texte l’interprétation 
téléologique et large qu’il convient de lui donner et 
qui autorise le prononcé d’une telle ordonnance. La 
Couronne soutient que le juge Tysoe a conclu à bon 
droit que les termes impératifs de la LTA ne lais-
saient au tribunal d’autre choix que d’autoriser les 
mesures d’exécution à l’endroit de la fiducie réputée 
visant la TPS lorsqu’il a levé la suspension de pro-
cédures qui avait été ordonnée en application de la 
LACC afin de permettre au débiteur de faire cession 
de ses biens en vertu de la LFI. J’ai déjà traité de 
la question de savoir si la LTA a un effet contrai-
gnant dans une procédure fondée sur la LACC. Je 
vais maintenant traiter de la question de savoir si 
l’ordonnance était autorisée par la LACC.


stakeholders are treated as advantageously and 
fairly as the circumstances permit.


It is well established that efforts to reorgan-[71] 
ize under the CCAA can be terminated and the stay 
of proceedings against the debtor lifted if the reor-
ganization is “doomed to failure” (see Chef Ready, 
at p. 88; Philip’s Manufacturing Ltd., Re (1992), 9 
C.B.R. (3d) 25 (B.C.C.A.), at paras. 6-7). However, 
when an order is sought that does realistically 
advance the CCAA’s purposes, the ability to make 
it is within the discretion of a CCAA court.


The preceding discussion assists in [72] 
determining whether the court had authority under 
the CCAA to continue the stay of proceedings 
against the Crown once it was apparent that 
reorganization would fail and bankruptcy was the 
inevitable next step.


In the Court of Appeal, Tysoe J.A. held that [73] 
no authority existed under the CCAA to continue 
staying the Crown’s enforcement of the GST deemed 
trust once efforts at reorganization had come to an 
end. The appellant submits that in so holding, Tysoe 
J.A. failed to consider the underlying purpose of 
the CCAA and give the statute an appropriately 
purposive and liberal interpretation under which 
the order was permissible. The Crown submits 
that Tysoe J.A. correctly held that the mandatory 
language of the ETA gave the court no option but 
to permit enforcement of the GST deemed trust 
when lifting the CCAA stay to permit the debtor 
to make an assignment under the BIA. Whether 
the ETA has a mandatory effect in the context of 
a CCAA proceeding has already been discussed. I 
will now address the question of whether the order 
was authorized by the CCAA.
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Il n’est pas contesté que la [74] LACC n’assu-
jettit les procédures engagées sous son régime à 
aucune limite temporelle explicite qui interdirait 
au tribunal d’ordonner le maintien de la suspension 
des procédures engagées par la Couronne pour 
recouvrer la TPS, tout en levant temporairement 
la suspension générale des procédures prononcée 
pour permettre au débiteur de faire cession de ses 
biens.


Il reste à se demander si l’ordonnance contri-[75] 
buait à la réalisation de l’objectif fondamental de 
la LACC. La Cour d’appel a conclu que non, parce 
que les efforts de réorganisation avaient pris fin et 
que, par conséquent, la LACC n’était plus d’aucune 
utilité. Je ne partage pas cette conclusion.


Il ne fait aucun doute que si la réorganisa-[76] 
tion avait été entreprise sous le régime de la LFI 
plutôt qu’en vertu de la LACC, la Couronne aurait 
perdu la priorité que lui confère la fiducie réputée 
visant la TPS. De même, la Couronne ne conteste 
pas que, selon le plan de répartition prévu par la 
LFI en cas de faillite, cette fiducie réputée cesse de 
produire ses effets. Par conséquent, après l’échec 
de la réorganisation tentée sous le régime de la 
LACC, les créanciers auraient eu toutes les rai-
sons de solliciter la mise en faillite immédiate du 
débiteur et la répartition de ses biens en vertu de 
la LFI. Pour pouvoir conclure que le pouvoir dis-
crétionnaire dont dispose le tribunal ne l’autorise 
pas à lever partiellement la suspension des pro-
cédures afin de permettre la cession des biens, il 
faudrait présumer l’existence d’un hiatus entre la 
procédure fondée sur la LACC et celle fondée sur 
la LFI. L’ordonnance du juge en chef Brenner sus-
pendant l’exécution des mesures de recouvrement 
de la Couronne à l’égard de la TPS faisait en sorte 
que les créanciers ne soient pas désavantagés par 
la tentative de réorganisation fondée sur la LACC. 
Cette ordonnance avait pour effet de dissuader 
les créanciers d’entraver une liquidation ordon-
née et, de ce fait, elle contribuait à la réalisation 
des objectifs de la LACC, dans la mesure où elle  
établit une passerelle entre les procédures régies 
par la LACC d’une part et celles régies par la LFI 
d’autre part. Cette interprétation du pouvoir dis-
crétionnaire du tribunal se trouve renforcée par 


It is beyond dispute that the [74] CCAA imposes 
no explicit temporal limitations upon proceedings 
commenced under the Act that would prohibit 
ordering a continuation of the stay of the Crown’s 
GST claims while lifting the general stay of 
proceedings temporarily to allow the debtor to 
make an assignment in bankruptcy.


The question remains whether the order [75] 
advanced the underlying purpose of the CCAA. 
The Court of Appeal held that it did not because 
the reorganization efforts had come to an end and 
the CCAA was accordingly spent. I disagree.


There is no doubt that had reorganization [76] 
been commenced under the BIA instead of the 
CCAA, the Crown’s deemed trust priority for the 
GST funds would have been lost. Similarly, the 
Crown does not dispute that under the scheme 
of distribution in bankruptcy under the BIA 
the deemed trust for GST ceases to have effect. 
Thus, after reorganization under the CCAA failed, 
creditors would have had a strong incentive to 
seek immediate bankruptcy and distribution 
of the debtor’s assets under the BIA. In order to 
conclude that the discretion does not extend to 
partially lifting the stay in order to allow for an 
assignment in bankruptcy, one would have to 
assume a gap between the CCAA and the BIA 
proceedings. Brenner C.J.S.C.’s order staying 
Crown enforcement of the GST claim ensured 
that creditors would not be disadvantaged by the 
attempted reorganization under the CCAA. The 
effect of his order was to blunt any impulse of 
creditors to interfere in an orderly liquidation. 
His order was thus in furtherance of the CCAA’s 
objectives to the extent that it allowed a bridge 
between the CCAA and BIA proceedings. This 
interpretation of the tribunal’s discretionary power 
is buttressed by s. 20 of the CCAA. That section 
provides that the CCAA “may be applied together 
with the provisions of any Act of Parliament . . . that 
authorizes or makes provision for the sanction of 
compromises or arrangements between a company 
and its shareholders or any class of them”, such as 


20
10


 S
C


C
 6


0 
(C


an
LI


I)







[2010] 3 R.C.S. century servIces Inc. c. canada (p.g.) La juge Deschamps 419


l’art. 20 de la LACC, qui précise que les disposi-
tions de la Loi « peuvent être appliquées conjoin-
tement avec celles de toute loi fédérale [. . .] auto-
risant ou prévoyant l’homologation de transactions 
ou arrangements entre une compagnie et ses 
actionnaires ou une catégorie de ces derniers », par 
exemple la LFI. L’article 20 indique clairement que 
le législateur entend voir la LACC être appliquée 
de concert avec les autres lois concernant l’insol-
vabilité, telle la LFI.


La [77] LACC établit les conditions qui permet-
tent de préserver le statu quo pendant qu’on tente 
de trouver un terrain d’entente entre les intéres-
sés en vue d’une réorganisation qui soit juste pour 
tout le monde. Étant donné que, souvent, la seule 
autre solution est la faillite, les participants éva-
luent l’impact d’une réorganisation en regard de la 
situation qui serait la leur en cas de liquidation. 
En l’espèce, l’ordonnance favorisait une transition 
harmonieuse entre la réorganisation et la liquida-
tion, tout en répondant à l’objectif — commun aux 
deux lois — qui consiste à avoir une seule procé-
dure collective.


À mon avis, le juge d’appel Tysoe a donc [78] 
commis une erreur en considérant la LACC et la 
LFI comme des régimes distincts, séparés par un 
hiatus temporel, plutôt que comme deux lois fai-
sant partie d’un ensemble intégré de règles du 
droit de l’insolvabilité. La décision du législateur 
de conserver deux régimes législatifs en matière 
de réorganisation, la LFI et la LACC, reflète le fait 
bien réel que des réorganisations de complexité 
différente requièrent des mécanismes légaux dif-
férents. En revanche, un seul régime législatif est 
jugé nécessaire pour la liquidation de l’actif d’un 
débiteur en faillite. Le passage de la LACC à la 
LFI peut exiger la levée partielle d’une suspension 
de procédures ordonnée en vertu de la LACC, de 
façon à permettre l’engagement des procédures 
fondées sur la LFI. Toutefois, comme l’a signalé 
le juge Laskin de la Cour d’appel de l’Ontario 
dans un litige semblable opposant des créanciers 
garantis et le Surintendant des services financiers 
de l’Ontario qui invoquait le bénéfice d’une fidu-
cie réputée, [traductIon] « [l]es deux lois sont 


the BIA. Section 20 clearly indicates the intention 
of Parliament for the CCAA to operate in tandem 
with other insolvency legislation, such as the BIA.


The [77] CCAA creates conditions for preserving 
the status quo while attempts are made to find 
common ground amongst stakeholders for a 
reorganization that is fair to all. Because the 
alternative to reorganization is often bankruptcy, 
participants will measure the impact of a 
reorganization against the position they would 
enjoy in liquidation. In the case at bar, the 
order fostered a harmonious transition between 
reorganization and liquidation while meeting the 
objective of a single collective proceeding that is 
common to both statutes.


Tysoe J.A. therefore erred in my view by [78] 
treating the CCAA and the BIA as distinct regimes 
subject to a temporal gap between the two, rather 
than as forming part of an integrated body of 
insolvency law. Parliament’s decision to maintain 
two statutory schemes for reorganization, the 
BIA and the CCAA, reflects the reality that 
reorganizations of differing complexity require 
different legal mechanisms. By contrast, only one 
statutory scheme has been found to be needed to 
liquidate a bankrupt debtor’s estate. The transition 
from the CCAA to the BIA may require the partial 
lifting of a stay of proceedings under the CCAA 
to allow commencement of the BIA proceedings. 
However, as Laskin J.A. for the Ontario Court of 
Appeal noted in a similar competition between 
secured creditors and the Ontario Superintendent 
of Financial Services seeking to enforce a deemed 
trust, “[t]he two statutes are related” and no “gap” 
exists between the two statutes which would 
allow the enforcement of property interests at the 
conclusion of CCAA proceedings that would be 
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liées » et il n’existe entre elles aucun « hiatus » qui 
permettrait d’obtenir l’exécution, à l’issue de pro-
cédures engagées sous le régime de la LACC, de 
droits de propriété qui seraient perdus en cas de 
faillite (Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108, 
par. 62-63).


La priorité accordée aux réclamations de la [79] 
Couronne fondées sur une fiducie réputée visant 
des retenues à la source n’affaiblit en rien cette 
conclusion. Comme ces fiducies réputées survivent 
tant sous le régime de la LACC que sous celui de 
la LFI, ce facteur n’a aucune incidence sur l’intérêt 
que pourraient avoir les créanciers à préférer une 
loi plutôt que l’autre. S’il est vrai que le tribunal 
agissant en vertu de la LACC dispose d’une grande 
latitude pour suspendre les réclamations fondée sur 
des fiducies réputées visant des retenues à la source, 
cette latitude n’en demeure pas moins soumise à des 
limitations particulières, applicables uniquement à 
ces fiducies réputées (LACC, art. 11.4). Par consé-
quent, si la réorganisation tentée sous le régime de 
la LACC échoue (p. ex. parce que le tribunal ou les 
créanciers refusent une proposition de réorganisa-
tion), la Couronne peut immédiatement présenter 
sa réclamation à l’égard des retenues à la source 
non versées. Mais il ne faut pas en conclure que 
cela compromet le passage harmonieux au régime 
de faillite ou crée le moindre « hiatus » entre la 
LACC et la LFI, car le fait est que, peu importe 
la loi en vertu de laquelle la réorganisation a été 
amorcée, les réclamations des créanciers auraient 
dans les deux cas été subordonnées à la priorité de 
la fiducie réputée de la Couronne à l’égard des rete-
nues à la source.


Abstraction faite des fiducies réputées [80] 
visant les retenues à la source, c’est le mécanisme 
complet et exhaustif prévu par la LFI qui doit régir 
la répartition des biens du débiteur une fois que 
la liquidation est devenue inévitable. De fait, une 
transition ordonnée aux procédures de liquidation 
est obligatoire sous le régime de la LFI lorsqu’une 
proposition est rejetée par les créanciers. La LACC 
est muette à l’égard de cette transition, mais l’am-
pleur du pouvoir discrétionnaire conféré au tribu-
nal par cette loi est suffisante pour établir une pas-
serelle vers une liquidation opérée sous le régime 


lost in bankruptcy (Ivaco Inc. (Re) (2006), 83 O.R. 
(3d) 108, at paras. 62-63).


The Crown’s priority in claims pursuant [79] 
to source deductions deemed trusts does not 
undermine this conclusion. Source deductions 
deemed trusts survive under both the CCAA and 
the BIA. Accordingly, creditors’ incentives to 
prefer one Act over another will not be affected. 
While a court has a broad discretion to stay source 
deductions deemed trusts in the CCAA context, 
this discretion is nevertheless subject to specific 
limitations applicable only to source deductions 
deemed trusts (CCAA, s. 11.4). Thus, if CCAA 
reorganization fails (e.g., either the creditors 
or the court refuse a proposed reorganization), 
the Crown can immediately assert its claim in 
unremitted source deductions. But this should 
not be understood to affect a seamless transition 
into bankruptcy or create any “gap” between the 
CCAA and the BIA for the simple reason that, 
regardless of what statute the reorganization had 
been commenced under, creditors’ claims in both 
instances would have been subject to the priority 
of the Crown’s source deductions deemed trust.


Source deductions deemed trusts aside, the [80] 
comprehensive and exhaustive mechanism under 
the BIA must control the distribution of the debtor’s 
assets once liquidation is inevitable. Indeed, an 
orderly transition to liquidation is mandatory 
under the BIA where a proposal is rejected by 
creditors. The CCAA is silent on the transition 
into liquidation but the breadth of the court’s 
discretion under the Act is sufficient to construct 
a bridge to liquidation under the BIA. The court 
must do so in a manner that does not subvert the 
scheme of distribution under the BIA. Transition 
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de la LFI. Ce faisant, le tribunal doit veiller à ne 
pas perturber le plan de répartition établi par la 
LFI. La transition au régime de liquidation néces-
site la levée partielle de la suspension des procédu-
res ordonnée en vertu de la LACC, afin de permet-
tre l’introduction de procédures en vertu de la LFI. 
Il ne faudrait pas que cette indispensable levée 
partielle de la suspension des procédures provoque 
une ruée des créanciers vers le palais de justice 
pour l’obtention d’une priorité inexistante sous le 
régime de la LFI.


Je conclus donc que le juge en chef Brenner [81] 
avait, en vertu de la LACC, le pouvoir de lever la 
suspension des procédures afin de permettre la 
transition au régime de liquidation.


3.4 Fiducie expresse


La dernière question à trancher en l’espèce [82] 
est celle de savoir si le juge en chef Brenner a créé 
une fiducie expresse en faveur de la Couronne 
quand il a ordonné, le 29 avril 2008, que le produit 
de la vente des biens de LeRoy Trucking — jusqu’à 
concurrence des sommes de TPS non remises — 
soit détenu dans le compte en fiducie du contrô-
leur jusqu’à ce que l’issue de la réorganisation soit 
connue. Un autre motif invoqué par le juge Tysoe de 
la Cour d’appel pour accueillir l’appel interjeté par 
la Couronne était que, selon lui, celle-ci était effec-
tivement la bénéficiaire d’une fiducie expresse. Je 
ne peux souscrire à cette conclusion.


La création d’une fiducie expresse exige la [83] 
présence de trois certitudes : certitude d’intention, 
certitude de matière et certitude d’objet. Les fidu-
cies expresses ou « fiducies au sens strict » décou-
lent des actes et des intentions du constituant et se 
distinguent des autres fiducies découlant de l’effet 
de la loi (voir D. W. M. Waters, M. R. Gillen et L. D. 
Smith, dir., Waters’ Law of Trusts in Canada (3e éd. 
2005), p. 28-29, particulièrement la note en bas de 
page 42).


En l’espèce, il n’existe aucune certitude d’ob-[84] 
jet (c.-à-d. relative au bénéficiaire) pouvant être 
inférée de l’ordonnance prononcée le 29 avril 2008 
par le tribunal et suffisante pour donner naissance à 
une fiducie expresse.


to liquidation requires partially lifting the CCAA 
stay to commence proceedings under the BIA. 
This necessary partial lifting of the stay should 
not trigger a race to the courthouse in an effort to 
obtain priority unavailable under the BIA.


I therefore conclude that Brenner C.J.S.C. [81] 
had the authority under the CCAA to lift the stay 
to allow entry into liquidation.


3.4 Express Trust


The last issue in this case is whether Brenner [82] 
C.J.S.C. created an express trust in favour of the 
Crown when he ordered on April 29, 2008, that 
proceeds from the sale of LeRoy Trucking’s assets 
equal to the amount of unremitted GST be held 
back in the Monitor’s trust account until the results 
of the reorganization were known. Tysoe J.A. in 
the Court of Appeal concluded as an alternative 
ground for allowing the Crown’s appeal that it was 
the beneficiary of an express trust. I disagree.


Creation of an express trust requires the [83] 
presence of three certainties: intention, subject 
matter, and object. Express or “true trusts” arise 
from the acts and intentions of the settlor and 
are distinguishable from other trusts arising by 
operation of law (see D. W. M. Waters, M. R. 
Gillen and L. D. Smith, eds., Waters’ Law of Trusts 
in Canada (3rd ed. 2005), at pp. 28-29, especially 
fn. 42).


Here, there is no certainty to the object (i.e. [84] 
the beneficiary) inferrable from the court’s order 
of April 29, 2008 sufficient to support an express 
trust.
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Au moment où l’ordonnance a été rendue, [85] 
il y avait un différend entre Century Services et 
la Couronne au sujet d’une partie du produit de la 
vente des biens du débiteur. La solution retenue par 
le tribunal a consisté à accepter, selon la proposi-
tion de LeRoy Trucking, que la somme en question 
soit détenue séparément jusqu’à ce que le diffé-
rend puisse être réglé. Par conséquent, il n’existait 
aucune certitude que la Couronne serait véritable-
ment le bénéficiaire ou l’objet de la fiducie.


Le fait que le compte choisi pour conserver [86] 
séparément la somme en question était le compte 
en fiducie du contrôleur n’a pas à lui seul un effet 
tel qu’il suppléerait à l’absence d’un bénéficiaire 
certain. De toute façon, suivant l’interprétation du 
par. 18.3(1) de la LACC dégagée précédemment, 
aucun différend ne saurait même exister quant à la 
priorité de rang, étant donné que la priorité accor-
dée aux réclamations de la Couronne fondées sur la 
fiducie réputée visant la TPS ne s’applique pas sous 
le régime de la LACC et que la Couronne est relé-
guée au rang de créancier non garanti à l’égard des 
sommes en question. Cependant, il se peut fort bien 
que le juge en chef Brenner ait estimé que, confor-
mément à l’arrêt Ottawa Senators, la créance de la 
Couronne à l’égard de la TPS demeurerait effective 
si la réorganisation aboutissait, ce qui ne serait pas 
le cas si le passage au processus de liquidation régi 
par la LFI était autorisé. Une somme équivalente à 
cette créance serait ainsi mise de côté jusqu’à ce que 
le résultat de la réorganisation soit connu.


Par conséquent, l’incertitude entourant l’is-[87] 
sue de la restructuration tentée sous le régime de la 
LACC exclut l’existence d’une certitude permettant 
de conférer de manière permanente à la Couronne 
un intérêt bénéficiaire sur la somme en question. 
Cela ressort clairement des motifs exposés de vive 
voix par le juge en chef Brenner le 29 avril 2008, 
lorsqu’il a dit : [traductIon] « Comme il est notoire 
que [des procédures fondées sur la LACC] peuvent 
échouer et que cela entraîne des faillites, le main-
tien du statu quo en l’espèce me semble militer en 
faveur de l’acceptation de la proposition d’ordonner 
au contrôleur de détenir ces fonds en fiducie. » Il y 
avait donc manifestement un doute quant à la ques-
tion de savoir qui au juste pourrait toucher l’argent 


At the time of the order, there was a dispute [85] 
between Century Services and the Crown over 
part of the proceeds from the sale of the debtor’s 
assets. The court’s solution was to accept LeRoy 
Trucking’s proposal to segregate those monies 
until that dispute could be resolved. Thus, there 
was no certainty that the Crown would actually be 
the beneficiary, or object, of the trust.


The fact that the location chosen to segregate [86] 
those monies was the Monitor’s trust account has 
no independent effect such that it would overcome 
the lack of a clear beneficiary. In any event, under 
the interpretation of CCAA s. 18.3(1) established 
above, no such priority dispute would even arise 
because the Crown’s deemed trust priority over 
GST claims would be lost under the CCAA and 
the Crown would rank as an unsecured creditor 
for this amount. However, Brenner C.J.S.C. may 
well have been proceeding on the basis that, in 
accordance with Ottawa Senators, the Crown’s 
GST claim would remain effective if reorganization 
was successful, which would not be the case if 
transition to the liquidation process of the BIA was 
allowed. An amount equivalent to that claim would 
accordingly be set aside pending the outcome of 
reorganization.


Thus, uncertainty surrounding the outcome [87] 
of the CCAA restructuring eliminates the 
existence of any certainty to permanently vest in 
the Crown a beneficial interest in the funds. That 
much is clear from the oral reasons of Brenner 
C.J.S.C. on April 29, 2008, when he said: “Given 
the fact that [CCAA proceedings] are known to 
fail and filings in bankruptcy result, it seems to 
me that maintaining the status quo in the case 
at bar supports the proposal to have the monitor 
hold these funds in trust.” Exactly who might 
take the money in the final result was therefore 
evidently in doubt. Brenner C.J.S.C.’s subsequent 
order of September 3, 2008 denying the Crown’s 
application to enforce the trust once it was clear 
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en fin de compte. L’ordonnance ultérieure du juge 
en chef Brenner — dans laquelle ce dernier a rejeté, 
le 3 septembre 2008, la demande de la Couronne 
sollicitant le bénéfice de la fiducie présumée après 
qu’il fut devenu évident que la faillite était inévi-
table — confirme l’absence du bénéficiaire certain 
sans lequel il ne saurait y avoir de fiducie expresse.


4. Conclusion


Je conclus que le juge en chef Brenner avait, [88] 
en vertu de la LACC, le pouvoir discrétionnaire 
de maintenir la suspension de la demande de la 
Couronne sollicitant le bénéfice de la fiducie répu-
tée visant la TPS, tout en levant par ailleurs la sus-
pension des procédures de manière à permettre à 
LeRoy Trucking de faire cession de ses biens. Ma 
conclusion selon laquelle le par. 18.3(1) de la LACC 
neutralisait la fiducie réputée visant la TPS pen-
dant la durée des procédures fondées sur cette loi 
confirme que les pouvoirs discrétionnaires exer-
cés par le tribunal en vertu de l’art. 11 n’étaient pas 
limités par la priorité invoquée par la Couronne au 
titre de la TPS, puisqu’il n’existe aucune priorité de 
la sorte sous le régime de la LACC.


Pour ces motifs, je suis d’avis d’accueillir le [89] 
pourvoi et de déclarer que la somme de 305 202,30 $ 
perçue par LeRoy Trucking au titre de la TPS mais 
non encore versée au receveur général du Canada 
ne fait l’objet d’aucune fiducie réputée ou priorité en 
faveur de la Couronne. Cette somme ne fait pas non 
plus l’objet d’une fiducie expresse. Les dépens sont 
accordés à l’égard du présent pourvoi et de l’appel 
interjeté devant la juridiction inférieure.


 Version française des motifs rendus par


le juge fish —


I


Je souscris dans l’ensemble aux motifs de la [90] 
juge Deschamps et je disposerais du pourvoi comme 
elle le propose.


Plus particulièrement, je me rallie à son inter-[91] 
prétation de la portée du pouvoir discrétionnaire 
conféré au juge par l’art. 11 de la Loi sur les arran-
gements avec les créanciers des compagnies, L.R.C. 


that bankruptcy was inevitable, confirms the 
absence of a clear beneficiary required to ground 
an express trust.


4. Conclusion


I conclude that Brenner C.J.S.C. had the [88] 
discretion under the CCAA to continue the stay of the 
Crown’s claim for enforcement of the GST deemed 
trust while otherwise lifting it to permit LeRoy 
Trucking to make an assignment in bankruptcy. 
My conclusion that s. 18.3(1) of the CCAA nullified 
the GST deemed trust while proceedings under that 
Act were pending confirms that the discretionary 
jurisdiction under s. 11 utilized by the court was 
not limited by the Crown’s asserted GST priority, 
because there is no such priority under the CCAA.


For these reasons, I would allow the appeal [89] 
and declare that the $305,202.30 collected by LeRoy 
Trucking in respect of GST but not yet remitted to 
the Receiver General of Canada is not subject to 
deemed trust or priority in favour of the Crown. 
Nor is this amount subject to an express trust. Costs 
are awarded for this appeal and the appeal in the 
court below.


 The following are the reasons delivered by


fish J. —


I


I am in general agreement with the reasons [90] 
of Justice Deschamps and would dispose of the 
appeal as she suggests.


More particularly, I share my colleague’s [91] 
interpretation of the scope of the judge’s 
discretion under s. 11 of the Companies’ Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). 
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1985, ch. C-36 (« LACC »). Je partage en outre sa 
conclusion suivant laquelle le juge en chef Brenner 
n’a pas créé de fiducie expresse en faveur de la 
Couronne en ordonnant que les sommes recueillies 
au titre de la TPS soient détenues séparément dans 
le compte en fiducie du contrôleur (2008 BCSC 
1805, [2008] G.S.T.C. 221).


J’estime néanmoins devoir ajouter de brefs [92] 
motifs qui me sont propres au sujet de l’interaction 
entre la LACC et la Loi sur la taxe d’accise, L.R.C. 
1985, ch. E-15 (« LTA »).


En maintenant, malgré l’existence des procé-[93] 
dures d’insolvabilité, la validité de fiducies réputées 
créées en vertu de la LTA, l’arrêt Ottawa Senators 
Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 
(C.A.), et les décisions rendues dans sa foulée ont 
eu pour effet de protéger indûment des droits de la 
Couronne que le Parlement avait lui-même choisi de 
subordonner à d’autres créances prioritaires. À mon 
avis, il convient en l’espèce de rompre nettement 
avec ce courant jurisprudentiel.


La juge Deschamps expose d’importantes rai-[94] 
sons d’ordre historique et d’intérêt général à l’appui 
de cette position et je n’ai rien à ajouter à cet égard. 
Je tiens toutefois à expliquer pourquoi une analyse 
comparative de certaines dispositions législatives 
connexes vient renforcer la conclusion à laquelle ma 
collègue et moi-même en arrivons.


Au cours des dernières années, le législa-[95] 
teur fédéral a procédé à un examen approfondi 
du régime canadien d’insolvabilité. Il a refusé de 
modifier les dispositions qui sont en cause dans la 
présente affaire. Il ne nous appartient pas de nous 
interroger sur les raisons de ce choix. Nous devons 
plutôt considérer la décision du législateur de main-
tenir en vigueur les dispositions en question comme 
un exercice délibéré du pouvoir discrétionnaire 
de légiférer, pouvoir qui est exclusivement le sien. 
Avec égards, je rejette le point de vue suivant lequel 
nous devrions plutôt qualifier l’apparente contradic-
tion entre le par. 18.3(1) (maintenant le par. 37(1)) de 
la LACC et l’art. 222 de la LTA d’anomalie rédac-
tionnelle ou de lacune législative susceptible d’être 
corrigée par un tribunal.


And I share my colleague’s conclusion that Brenner 
C.J.S.C. did not create an express trust in favour of 
the Crown when he segregated GST funds into the 
Monitor’s trust account (2008 BCSC 1805, [2008] 
G.S.T.C. 221).


I nonetheless feel bound to add brief reasons [92] 
of my own regarding the interaction between the 
CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 
(“ETA”).


In upholding deemed trusts created by the [93] 
ETA notwithstanding insolvency proceedings, 
Ottawa Senators Hockey Club Corp. (Re) (2005), 
73 O.R. (3d) 737 (C.A.), and its progeny have 
been unduly protective of Crown interests which 
Parliament itself has chosen to subordinate to 
competing prioritized claims. In my respectful 
view, a clearly marked departure from that 
jurisprudential approach is warranted in this case.


Justice Deschamps develops important [94] 
historical and policy reasons in support of this 
position and I have nothing to add in that regard. 
I do wish, however, to explain why a comparative 
analysis of related statutory provisions adds support 
to our shared conclusion.


Parliament has in recent years given detailed [95] 
consideration to the Canadian insolvency scheme. It 
has declined to amend the provisions at issue in this 
case. Ours is not to wonder why, but rather to treat 
Parliament’s preservation of the relevant provisions 
as a deliberate exercise of the legislative discretion 
that is Parliament’s alone. With respect, I reject any 
suggestion that we should instead characterize the 
apparent conflict between s. 18.3(1) (now s. 37(1)) 
of the CCAA and s. 222 of the ETA as a drafting 
anomaly or statutory lacuna properly subject to 
judicial correction or repair.
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II


Dans le contexte du régime canadien d’insol-[96] 
vabilité, on conclut à l’existence d’une fiducie répu-
tée uniquement lorsque deux éléments complémen-
taires sont réunis : en premier lieu, une disposition 
législative qui crée la fiducie et, en second lieu, une 
disposition de la LACC ou de la Loi sur la faillite 
et l’insolvabilité, L.R.C. 1985, ch. B-3 (« LFI ») qui 
confirme l’existence de la fiducie ou la maintient 
explicitement en vigueur.


Cette interprétation se retrouve dans trois [97] 
lois fédérales, qui renferment toutes une disposition 
relative aux fiducies réputées dont le libellé offre 
une ressemblance frappante avec celui de l’art. 222 
de la LTA.


La première est la [98] Loi de l’impôt sur le 
revenu, L.R.C. 1985, ch. 1 (5e suppl.) (« LIR »), dont 
le par. 227(4) crée une fiducie réputée :


 (4) Toute personne qui déduit ou retient un montant 
en vertu de la présente loi est réputée, malgré toute autre 
garantie au sens du paragraphe 224(1.3) le concernant, le 
détenir en fiducie pour Sa Majesté, séparé de ses propres 
biens et des biens détenus par son créancier garanti au 
sens de ce paragraphe qui, en l’absence de la garantie, 
seraient ceux de la personne, et en vue de le verser à Sa 
Majesté selon les modalités et dans le délai prévus par la 
présente loi. [Dans la présente citation et dans celles qui 
suivent, les soulignements sont évidemment de moi.]


Dans le paragraphe suivant, le législateur [99] 
prend la peine de bien préciser que toute disposition 
législative fédérale ou provinciale à l’effet contraire 
n’a aucune incidence sur la fiducie ainsi consti-
tuée :


 (4.1) Malgré les autres dispositions de la présente loi, 
la Loi sur la faillite et l’insolvabilité (sauf ses articles 
81.1 et 81.2), tout autre texte législatif fédéral ou provin-
cial ou toute règle de droit, en cas de non-versement à Sa 
Majesté, selon les modalités et dans le délai prévus par 
la présente loi, d’un montant qu’une personne est réputée 
par le paragraphe (4) détenir en fiducie pour Sa Majesté, 
les biens de la personne [. . .] d’une valeur égale à ce 
montant sont réputés :


a) être détenus en fiducie pour Sa Majesté, à comp-
ter du moment où le montant est déduit ou retenu, 


II


In the context of the Canadian insolvency [96] 
regime, a deemed trust will be found to exist only 
where two complementary elements co-exist: first, 
a statutory provision creating the trust; and second, 
a CCAA or Bankruptcy and Insolvency Act, R.S.C. 
1985, c. B-3 (“BIA”) provision confirming — or 
explicitly preserving — its effective operation.


This interpretation is reflected in three [97] 
federal statutes. Each contains a deemed trust 
provision framed in terms strikingly similar to the 
wording of s. 222 of the ETA.


The first is the [98] Income Tax Act, R.S.C. 1985, 
c. 1 (5th Supp.) (“ITA”), where s. 227(4) creates a 
deemed trust:


 (4) Every person who deducts or withholds an 
amount under this Act is deemed, notwithstanding any 
security interest (as defined in subsection 224(1.3)) in 
the amount so deducted or withheld, to hold the amount 
separate and apart from the property of the person and 
from property held by any secured creditor (as defined 
in subsection 224(1.3)) of that person that but for the 
security interest would be property of the person, in 
trust for Her Majesty and for payment to Her Majesty 
in the manner and at the time provided under this Act. 
[Here and below, the emphasis is of course my own.]


In the next subsection, Parliament has taken [99] 
care to make clear that this trust is unaffected by 
federal or provincial legislation to the contrary:


 (4.1) Notwithstanding any other provision of this Act, 
the Bankruptcy and Insolvency Act (except sections 81.1 
and 81.2 of that Act), any other enactment of Canada, any 
enactment of a province or any other law, where at any 
time an amount deemed by subsection 227(4) to be held 
by a person in trust for Her Majesty is not paid to Her 
Majesty in the manner and at the time provided under 
this Act, property of the person . . . equal in value to the 
amount so deemed to be held in trust is deemed


(a) to be held, from the time the amount was 
deducted or withheld by the person, separate and 
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séparés des propres biens de la personne, qu’ils soient 
ou non assujettis à une telle garantie;


. . .


. . . et le produit découlant de ces biens est payé au rece-
veur général par priorité sur une telle garantie.


Le maintien en vigueur de cette fiducie [100] 
réputée est expressément confirmé à l’art. 18.3 de 
la LACC :


 18.3 (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme 
détenu en fiducie pour Sa Majesté si, en l’absence de la 
disposition législative en question, il ne le serait pas.


 (2) Le paragraphe (1) ne s’applique pas à l’égard des 
montants réputés détenus en fiducie aux termes des para-
graphes 227(4) ou (4.1) de la Loi de l’impôt sur le revenu, 
des paragraphes 23(3) ou (4) du Régime de pensions du 
Canada ou des paragraphes 86(2) ou (2.1) de la Loi sur 
l’assurance-emploi . . .


L’application de la fiducie réputée prévue [101] 
par la LIR est également confirmée par l’art. 67 de 
la LFI :


 (2) Sous réserve du paragraphe (3) et par dérogation à 
toute disposition législative fédérale ou provinciale ayant 
pour effet d’assimiler certains biens à des biens détenus 
en fiducie pour Sa Majesté, aucun des biens du failli ne 
peut, pour l’application de l’alinéa (1)a), être considéré 
comme détenu en fiducie pour Sa Majesté si, en l’absence 
de la disposition législative en question, il ne le serait 
pas.


 (3) Le paragraphe (2) ne s’applique pas à l’égard des 
montants réputés détenus en fiducie aux termes des para-
graphes 227(4) ou (4.1) de la Loi de l’impôt sur le revenu, 
des paragraphes 23(3) ou (4) du Régime de pensions du 
Canada ou des paragraphes 86(2) ou (2.1) de la Loi sur 
l’assurance-emploi . . .


Par conséquent, le législateur a [102] créé, puis 
confirmé le maintien en vigueur de la fiducie répu-
tée établie par la LIR en faveur de Sa Majesté tant 
sous le régime de la LACC que sous celui de la 
LFI.


apart from the property of the person, in trust for 
Her Majesty whether or not the property is subject to 
such a security interest, . . .


. . .


. . . and the proceeds of such property shall be paid to 
the Receiver General in priority to all such security 
interests.


The continued operation of this deemed trust [100] 
is expressly confirmed in s. 18.3 of the CCAA:


 18.3 (1) Subject to subsection (2), notwithstanding 
any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust 
for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it 
would be so regarded in the absence of that statutory 
provision.


 (2) Subsection (1) does not apply in respect of 
amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) 
or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .


The operation of the [101] ITA deemed trust is 
also confirmed in s. 67 of the BIA:


 (2) Subject to subsection (3), notwithstanding any 
provision in federal or provincial legislation that has the 
effect of deeming property to be held in trust for Her 
Majesty, property of a bankrupt shall not be regarded 
as held in trust for Her Majesty for the purpose of 
paragraph (1)(a) unless it would be so regarded in the 
absence of that statutory provision.


 (3) Subsection (2) does not apply in respect of 
amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) 
or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .


Thus, Parliament has first [102] created and then 
confirmed the continued operation of the Crown’s 
ITA deemed trust under both the CCAA and the 
BIA regimes.
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La deuxième loi fédérale où l’on retrouve ce [103] 
mécanisme est le Régime de pensions du Canada, 
L.R.C. 1985, ch. C-8 (« RPC »). À l’article 23, le 
législateur crée une fiducie réputée en faveur de la 
Couronne et précise qu’elle existe malgré les dispo-
sitions contraires de toute autre loi fédérale. Enfin, 
la Loi sur l’assurance-emploi, L.C. 1996, ch. 23 
(« LAE »), crée dans des termes quasi identiques, 
une fiducie réputée en faveur de la Couronne : voir 
les par. 86(2) et (2.1).


Comme nous l’avons vu, le maintien en [104] 
vigueur des fiducies réputées créées en vertu de 
ces dispositions de la LIR, du RPC et de la LAE est 
confirmé au par. 18.3(2) de la LACC et au par. 67(3) 
de la LFI. Dans les trois cas, le législateur a exprimé 
en termes clairs et explicites sa volonté de voir la 
fiducie réputée établie en faveur de la Couronne 
produire ses effets pendant le déroulement de la 
procédure d’insolvabilité.


La situation est différente dans le cas de la [105] 
fiducie réputée créée par la LTA. Bien que le légis-
lateur crée en faveur de la Couronne une fiducie 
réputée dans laquelle seront conservées les sommes 
recueillies au titre de la TPS mais non encore ver-
sées, et bien qu’il prétende maintenir cette fiducie 
en vigueur malgré les dispositions à l’effet contraire 
de toute loi fédérale ou provinciale, il ne confirme 
pas l’existence de la fiducie — ni ne prévoit expres-
sément le maintien en vigueur de celle-ci — dans 
la LFI ou dans la LACC. Le second des deux élé-
ments obligatoires que j’ai mentionnés fait donc 
défaut, ce qui témoigne de l’intention du légis-
lateur de laisser la fiducie réputée devenir cadu-
que au moment de l’introduction de la procédure  
d’insolvabilité.


Le texte des dispositions en cause de la [106] LTA 
est substantiellement identique à celui des disposi-
tions de la LIR, du RPC et de la LAE :


 222. (1) La personne qui perçoit un montant au titre 
de la taxe prévue à la section II est réputée, à toutes fins 
utiles et malgré tout droit en garantie le concernant, le 
détenir en fiducie pour Sa Majesté du chef du Canada, 
séparé de ses propres biens et des biens détenus par ses 
créanciers garantis qui, en l’absence du droit en garan-
tie, seraient ceux de la personne, jusqu’à ce qu’il soit 


The second federal statute for which this [103] 
scheme holds true is the Canada Pension Plan, 
R.S.C. 1985, c. C-8 (“CPP”). At s. 23, Parliament 
creates a deemed trust in favour of the Crown 
and specifies that it exists despite all contrary 
provisions in any other Canadian statute. Finally, 
and in almost identical terms, the Employment 
Insurance Act, S.C. 1996, c. 23 (“EIA”), creates a 
deemed trust in favour of the Crown: see ss. 86(2) 
and (2.1).


As we have seen, the survival of the deemed [104] 
trusts created under these provisions of the ITA, the 
CPP and the EIA is confirmed in s. 18.3(2) of the 
CCAA and in s. 67(3) of the BIA. In all three cases, 
Parliament’s intent to enforce the Crown’s deemed 
trust through insolvency proceedings is expressed 
in clear and unmistakable terms.


The same is not true with regard to the [105] 
deemed trust created under the ETA. Although 
Parliament creates a deemed trust in favour 
of the Crown to hold unremitted GST monies, 
and although it purports to maintain this trust 
notwithstanding any contrary federal or provincial 
legislation, it does not confirm the trust — or 
expressly provide for its continued operation — 
in either the BIA or the CCAA. The second of the 
two mandatory elements I have mentioned is thus 
absent reflecting Parliament’s intention to allow 
the deemed trust to lapse with the commencement 
of insolvency proceedings.


The language of the relevant [106] ETA provisions 
is identical in substance to that of the ITA, CPP, 
and EIA provisions:


 222. (1) Subject to subsection (1.1), every person 
who collects an amount as or on account of tax under 
Division II is deemed, for all purposes and despite any 
security interest in the amount, to hold the amount in 
trust for Her Majesty in right of Canada, separate and 
apart from the property of the person and from property 
held by any secured creditor of the person that, but for a 
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versé au receveur général ou retiré en application du 
paragraphe (2).


. . .


 (3) Malgré les autres dispositions de la présente loi 
(sauf le paragraphe (4) du présent article), tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’insolvabi-
lité), tout texte législatif provincial ou toute autre règle 
de droit, lorsqu’un montant qu’une personne est réputée 
par le paragraphe (1) détenir en fiducie pour Sa Majesté 
du chef du Canada n’est pas versé au receveur général 
ni retiré selon les modalités et dans le délai prévus par 
la présente partie, les biens de la personne — y compris 
les biens détenus par ses créanciers garantis qui, en l’ab-
sence du droit en garantie, seraient ses biens — d’une 
valeur égale à ce montant sont réputés :


a) être détenus en fiducie pour Sa Majesté du chef 
du Canada, à compter du moment où le montant est 
perçu par la personne, séparés des propres biens de la 
personne, qu’ils soient ou non assujettis à un droit en 
garantie;


. . .


. . . et le produit découlant de ces biens est payé au rece-
veur général par priorité sur tout droit en garantie.


Pourtant, aucune disposition de la [107] LACC ne 
prévoit le maintien en vigueur de la fiducie réputée 
une fois que la LACC entre en jeu.


En résumé, le législateur a imposé [108] deux 
conditions explicites — ou « composantes de 
base » — devant être réunies pour que survivent, 
sous le régime de la LACC, les fiducies réputées 
qui ont été établies par la LIR, le RPC et la LAE. 
S’il avait voulu préserver de la même façon, sous le 
régime de la LACC, les fiducies réputées qui sont 
établies par la LTA, il aurait inséré dans la LACC 
le type de disposition confirmatoire qui maintient 
explicitement en vigueur d’autres fiducies réputées.


Avec égards pour l’opinion contraire expri-[109] 
mée par le juge Tysoe de la Cour d’appel, je ne trouve 
pas [traductIon] « inconcevable que le législateur, 
lorsqu’il a adopté la version actuelle du par. 222(3) 
de la LTA, ait désigné expressément la LFI comme 
une exception sans envisager que la LACC puisse 
constituer une deuxième exception » (2009 BCCA 


security interest, would be property of the person, until 
the amount is remitted to the Receiver General or with-
drawn under subsection (2).


. . .


 (3) Despite any other provision of this Act (except 
subsection (4)), any other enactment of Canada (except 
the Bankruptcy and Insolvency Act), any enactment of 
a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust 
for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided 
under this Part, property of the person and property 
held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal 
in value to the amount so deemed to be held in trust, is 
deemed


(a) to be held, from the time the amount was col-
lected by the person, in trust for Her Majesty, separate 
and apart from the property of the person, whether or 
not the property is subject to a security interest, . . .


. . .


. . . and the proceeds of the property shall be paid to the 
Receiver General in priority to all security interests.


Yet no provision of the [107] CCAA provides 
for the continuation of this deemed trust after the 
CCAA is brought into play.


In short, Parliament has imposed [108] two explicit 
conditions, or “building blocks”, for survival under 
the CCAA of deemed trusts created by the ITA, 
CPP, and EIA. Had Parliament intended to likewise 
preserve under the CCAA deemed trusts created 
by the ETA, it would have included in the CCAA 
the sort of confirmatory provision that explicitly 
preserves other deemed trusts.


With respect, unlike Tysoe J.A., I do not [109] 
find it “inconceivable that Parliament would 
specifically identify the BIA as an exception when 
enacting the current version of s. 222(3) of the 
ETA without considering the CCAA as a possible 
second exception” (2009 BCCA 205, 98 B.C.L.R. 
(4th) 242, at para. 37). All of the deemed trust 
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205, 98 B.C.L.R. (4th) 242, par. 37). Toutes les dis-
positions établissant des fiducies réputées qui sont 
reproduites ci-dessus font explicitement mention de 
la LFI. L’article 222 de la LTA ne rompt pas avec 
ce modèle. Compte tenu du libellé presque identi-
que des quatre dispositions établissant une fiducie 
réputée, il aurait d’ailleurs été étonnant que le légis-
lateur ne fasse aucune mention de la LFI dans la  
LTA.


L’intention du législateur était manifeste-[110] 
ment de rendre inopérantes les fiducies réputées 
visant la TPS dès l’introduction d’une procédure 
d’insolvabilité. Par conséquent, l’art. 222 mentionne 
la LFI de manière à l’exclure de son champ d’ap-
plication — et non de l’y inclure, comme le font la 
LIR, le RPC et la LAE.


En revanche, je constate qu’[111] aucune de ces 
lois ne mentionne expressément la LACC. La men-
tion explicite de la LFI dans ces textes n’a aucune 
incidence sur leur interaction avec la LACC. Là 
encore, ce sont les dispositions confirmatoires que 
l’on trouve dans les lois sur l’insolvabilité qui déter-
minent si une fiducie réputée continuera d’exister 
durant une procédure d’insolvabilité.


Enfin, j’estime que les juges siégeant en leur [112] 
cabinet ne devraient pas, comme cela s’est produit 
en l’espèce, ordonner que les sommes perçues au 
titre de la TPS soient détenues séparément dans le 
compte en fiducie du contrôleur pendant le dérou-
lement d’une procédure fondée sur la LACC. Il 
résulte du raisonnement de la juge Deschamps que 
les réclamations de TPS deviennent des créances 
non garanties sous le régime de la LACC. Le légis-
lateur a délibérément décidé de supprimer certai-
nes superpriorités accordées à la Couronne pendant 
l’insolvabilité; nous sommes en présence de l’un de 
ces cas.


III


Pour les motifs qui précèdent, je suis d’avis, [113] 
à l’instar de la juge Deschamps, d’accueillir le pour-
voi avec dépens devant notre Cour et devant les juri-
dictions inférieures, et d’ordonner que la somme de  
305 202,30 $ — qui a été perçue par LeRoy Trucking 


provisions excerpted above make explicit reference 
to the BIA. Section 222 of the ETA does not break 
the pattern. Given the near-identical wording of the 
four deemed trust provisions, it would have been 
surprising indeed had Parliament not addressed the 
BIA at all in the ETA.


Parliament’s evident intent was to render [110] 
GST deemed trusts inoperative upon the institution 
of insolvency proceedings. Accordingly, s. 222 
mentions the BIA so as to exclude it from its 
ambit — rather than to include it, as do the ITA, the 
CPP, and the EIA.


Conversely, I note that [111] none of these 
statutes mentions the CCAA expressly. Their 
specific reference to the BIA has no bearing on 
their interaction with the CCAA. Again, it is the 
confirmatory provisions in the insolvency statutes 
that determine whether a given deemed trust will 
subsist during insolvency proceedings.


Finally, I believe that chambers judges [112] 
should not segregate GST monies into the Monitor’s 
trust account during CCAA proceedings, as was 
done in this case. The result of Justice Deschamps’s 
reasoning is that GST claims become unsecured 
under the CCAA. Parliament has deliberately 
chosen to nullify certain Crown super-priorities 
during insolvency; this is one such instance.


III


For these reasons, like Justice Deschamps, I [113] 
would allow the appeal with costs in this Court and 
in the courts below and order that the $305,202.30 
collected by LeRoy Trucking in respect of GST but 
not yet remitted to the Receiver General of Canada 
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au titre de la TPS mais n’a pas encore été versée 
au receveur général du Canada — ne fasse l’objet 
d’aucune fiducie réputée ou priorité en faveur de la 
Couronne.


 Version française des motifs rendus par


la juge abella[114]  (dissidente) — La ques-
tion qui est au cœur du présent pourvoi est celle de 
savoir si l’art. 222 de la Loi sur la taxe d’accise, 
L.R.C. 1985, ch. E-15 (« LTA »), et plus particu-
lièrement le par. 222(3), donnent préséance, dans 
le cadre d’une procédure relevant de la Loi sur les 
arrangements avec les créanciers des compagnies, 
L.R.C. 1985, ch. C-36 (« LACC »), à la fiducie répu-
tée qui est établie en faveur de la Couronne à l’égard 
de la TPS non versée. À l’instar du juge Tysoe de la 
Cour d’appel, j’estime que tel est le cas. Il s’ensuit, 
à mon avis, que le pouvoir discrétionnaire conféré 
au tribunal par l’art. 11 de la LACC est circonscrit 
en conséquence.


L’article 11[115] 1 de la LACC disposait :


 11. (1) Malgré toute disposition de la Loi sur la faillite 
et l’insolvabilité ou de la Loi sur les liquidations, chaque 
fois qu’une demande est faite sous le régime de la présente 
loi à l’égard d’une compagnie, le tribunal, sur demande 
d’un intéressé, peut, sous réserve des autres dispositions 
de la présente loi et avec ou sans avis, rendre l’ordon-
nance prévue au présent article.


Pour être en mesure de déterminer la portée du pou-
voir discrétionnaire conféré au tribunal par l’art. 
11, il est nécessaire de trancher d’abord la ques-
tion de la priorité. Le paragraphe 222(3), la dispo-
sition de la LTA en cause en l’espèce, prévoit ce qui  
suit :


1 L’article 11 a été modifié et le texte modifié, qui est 
entré en vigueur le 18 septembre 2009, est rédigé 
ainsi :


 11. Malgré toute disposition de la Loi sur la 
faillite et l’insolvabilité ou de la Loi sur les liqui-
dations et les restructurations, le tribunal peut, 
dans le cas de toute demande sous le régime de la 
présente loi à l’égard d’une compagnie débitrice, 
rendre, sur demande d’un intéressé, mais sous 
réserve des restrictions prévues par la présente loi 
et avec ou sans avis, toute ordonnance qu’il estime  
indiquée.


be subject to no deemed trust or priority in favour 
of the Crown.


 The following are the reasons delivered by


abella J.[114]  (dissenting) — The central issue 
in this appeal is whether s. 222 of the Excise Tax 
Act, R.S.C. 1985, c. E-15 (“ETA”), and specifically 
s. 222(3), gives priority during Companies’ 
Creditors Arrangement Act, R.S.C. 1985, c. C-36 
(“CCAA”), proceedings to the Crown’s deemed 
trust in unremitted GST. I agree with Tysoe J.A. 
that it does. It follows, in my respectful view, that 
a court’s discretion under s. 11 of the CCAA is 
circumscribed accordingly.


Section 11[115] 1 of the CCAA stated:


 11. (1) Notwithstanding anything in the Bankruptcy 
and Insolvency Act or the Winding-up Act, where an 
application is made under this Act in respect of a com-
pany, the court, on the application of any person inter-
ested in the matter, may, subject to this Act, on notice 
to any other person or without notice as it may see fit, 
make an order under this section.


To decide the scope of the court’s discretion under s. 
11, it is necessary to first determine the priority issue. 
Section 222(3), the provision of the ETA at issue in 
this case, states:


1 Section 11 was amended, effective September 18, 
2009, and now states:


 11. Despite anything in the Bankruptcy and 
Insolvency Act or the Winding-up and Restructur-
ing Act, if an application is made under this Act 
in respect of a debtor company, the court, on the 
application of any person interested in the matter, 
may, subject to the restrictions set out in this Act, on 
notice to any other person or without notice as it may 
see fit, make any order that it considers appropriate 
in the circumstances.
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 (3) Malgré les autres dispositions de la présente loi 
(sauf le paragraphe (4) du présent article), tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’insolvabi-
lité), tout texte législatif provincial ou toute autre règle 
de droit, lorsqu’un montant qu’une personne est réputée 
par le paragraphe (1) détenir en fiducie pour Sa Majesté 
du chef du Canada n’est pas versé au receveur général 
ni retiré selon les modalités et dans le délai prévus par 
la présente partie, les biens de la personne — y compris 
les biens détenus par ses créanciers garantis qui, en l’ab-
sence du droit en garantie, seraient ses biens — d’une 
valeur égale à ce montant sont réputés :


a) être détenus en fiducie pour Sa Majesté du chef 
du Canada, à compter du moment où le montant est 
perçu par la personne, séparés des propres biens de la 
personne, qu’ils soient ou non assujettis à un droit en 
garantie;


b) ne pas faire partie du patrimoine ou des biens de 
la personne à compter du moment où le montant est 
perçu, que ces biens aient été ou non tenus séparés de 
ses propres biens ou de son patrimoine et qu’ils soient 
ou non assujettis à un droit en garantie.


Ces biens sont des biens dans lesquels Sa Majesté du chef 
du Canada a un droit de bénéficiaire malgré tout autre 
droit en garantie sur ces biens ou sur le produit en décou-
lant, et le produit découlant de ces biens est payé au rece-
veur général par priorité sur tout droit en garantie.


Selon Century Services, la disposition déro-[116] 
gatoire générale de la LACC, le par. 18.3(1), l’em-
portait, et les dispositions déterminatives à l’art. 222 
de la LTA étaient par conséquent inapplicables dans 
le cadre d’une procédure fondée sur la LACC. Le 
paragraphe 18.3(1) dispose :


 18.3 (1) . . . [P]ar dérogation à toute disposition légis-
lative fédérale ou provinciale ayant pour effet d’assimi-
ler certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice ne 
peut être considéré comme détenu en fiducie pour Sa 
Majesté si, en l’absence de la disposition législative en 
question, il ne le serait pas.


Ainsi que l’a fait observer le juge d’appel [117] 
MacPherson, dans l’arrêt Ottawa Senators Hockey 
Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), le 
par. 222(3) de la LTA [traductIon] « entre nette-
ment en conflit » avec le par. 18.3(1) de la LACC 
(par. 31). Essentiellement, la résolution du conflit 
entre ces deux dispositions requiert à mon sens une 


 (3) Despite any other provision of this Act (except 
subsection (4)), any other enactment of Canada (except 
the Bankruptcy and Insolvency Act), any enactment of 
a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust 
for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided 
under this Part, property of the person and property 
held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal 
in value to the amount so deemed to be held in trust, is 
deemed


(a) to be held, from the time the amount was col-
lected by the person, in trust for Her Majesty, sep-
arate and apart from the property of the person, 
whether or not the property is subject to a security 
interest, and


(b) to form no part of the estate or property of the 
person from the time the amount was collected, 
whether or not the property has in fact been kept 
separate and apart from the estate or property of the 
person and whether or not the property is subject to 
a security interest


and is property beneficially owned by Her Majesty 
in right of Canada despite any security interest in the 
property or in the proceeds thereof and the proceeds 
of the property shall be paid to the Receiver General in 
priority to all security interests.


Century Services argued that the [116] CCAA’s 
general override provision, s. 18.3(1), prevailed, 
and that the deeming provisions in s. 222 of the 
ETA were, accordingly, inapplicable during CCAA 
proceedings. Section 18.3(1) states:


 18.3 (1) . . . [N]otwithstanding any provision in 
federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, 
property of a debtor company shall not be regarded 
as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.


As MacPherson J.A. correctly observed in [117] 
Ottawa Senators Hockey Club Corp. (Re) (2005), 
73 O.R. (3d) 737 (C.A.), s. 222(3) of the ETA is 
in “clear conflict” with s. 18.3(1) of the CCAA 
(para. 31). Resolving the conflict between the two 
provisions is, essentially, what seems to me to be 
a relatively uncomplicated exercise in statutory 
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opération relativement simple d’interprétation des 
lois : Est-ce que les termes employés révèlent une 
intention claire du législateur? À mon avis, c’est le 
cas. Le texte de la disposition créant une fiducie 
réputée, soit le par. 222(3) de la LTA, précise sans 
ambiguïté que cette disposition s’applique malgré 
toute autre règle de droit sauf la Loi sur la faillite et 
l’insolvabilité, L.R.C. 1985, ch. B-3 (« LFI »).


En excluant explicitement une seule loi du [118] 
champ d’application du par. 222(3) et en déclarant 
de façon non équivoque qu’il s’applique malgré 
toute autre loi ou règle de droit au Canada sauf la 
LFI, le législateur a défini la portée de cette dis-
position dans des termes on ne peut plus clairs. Je 
souscris sans réserve aux propos suivants du juge 
d’appel MacPherson dans l’arrêt Ottawa Senators :


 [traductIon] L’intention du législateur au par. 
222(3) de la LTA est claire. En cas de conflit avec « tout 
autre texte législatif fédéral (sauf la Loi sur la faillite et 
l’insolvabilité) », c’est le par. 222(3) qui l’emporte. En 
employant ces mots, le législateur fédéral a fait deux 
choses : il a décidé que le par. 222(3) devait l’emporter 
sur tout autre texte législatif fédéral et, fait important, il 
a abordé la question des exceptions à cette préséance en 
en mentionnant une seule, la Loi sur la faillite et l’insol-
vabilité [. . .] La LFI et la LACC sont des lois fédérales 
étroitement liées entre elles. Je ne puis concevoir que le 
législateur ait pu mentionner expressément la LFI à titre 
d’exception, mais ait involontairement omis de considé-
rer la LACC comme une deuxième exception possible. 
À mon avis, le fait que la LACC ne soit pas mentionnée 
au par. 222(3) de la LTA était presque assurément une 
omission mûrement réfléchie de la part du législateur. 
[par. 43]


L’opinion du juge d’appel MacPherson sui-[119] 
vant laquelle le fait que la LACC n’ait pas été sous-
traite à l’application de la LTA témoigne d’une 
intention claire du législateur est confortée par la 
façon dont la LACC a par la suite été modifiée après 
l’édiction du par. 18.3(1) en 1997. En 2000, lors-
que le par. 222(3) de la LTA est entré en vigueur, 
des modifications ont également été apportées à la 
LACC, mais le par. 18.3(1) de cette loi n’a pas été 
modifié.


L’absence de modification du par. 18.3(1) [120] 
vaut d’être soulignée, car elle a eu pour effet 
de maintenir le statu quo législatif, malgré les 


interpretation: Does the language reflect a clear 
legislative intention? In my view it does. The 
deemed trust provision, s. 222(3) of the ETA, has 
unambiguous language stating that it operates 
notwithstanding any law except the Bankruptcy 
and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”).


By expressly excluding only one statute from [118] 
its legislative grasp, and by unequivocally stating 
that it applies despite any other law anywhere in 
Canada except the BIA, s. 222(3) has defined its 
boundaries in the clearest possible terms. I am in 
complete agreement with the following comments 
of MacPherson J.A. in Ottawa Senators:


 The legislative intent of s. 222(3) of the ETA is 
clear. If there is a conflict with “any other enactment 
of Canada (except the Bankruptcy and Insolvency 
Act)”, s. 222(3) prevails. In these words Parliament did 
two things: it decided that s. 222(3) should trump all 
other federal laws and, importantly, it addressed the 
topic of exceptions to its trumping decision and identi-
fied a single exception, the Bankruptcy and Insolvency 
Act . . . . The BIA and the CCAA are closely related fed-
eral statutes. I cannot conceive that Parliament would 
specifically identify the BIA as an exception, but acci-
dentally fail to consider the CCAA as a possible second 
exception. In my view, the omission of the CCAA from 
s. 222(3) of the ETA was almost certainly a considered 
omission. [para. 43]


MacPherson J.A.’s view that the failure to [119] 
exempt the CCAA from the operation of the ETA is 
a reflection of a clear legislative intention, is borne 
out by how the CCAA was subsequently changed 
after s. 18.3(1) was enacted in 1997. In 2000, when 
s. 222(3) of the ETA came into force, amendments 
were also introduced to the CCAA. Section 18.3(1) 
was not amended.


The failure to amend s. 18.3(1) is notable [120] 
because its effect was to protect the legislative 
status quo, notwithstanding repeated requests from 
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demandes répétées de divers groupes qui sou-
haitaient que cette disposition soit modifiée pour 
aligner l’ordre de priorité établi par la LACC sur 
celui de la LFI. En 2002, par exemple, lorsque 
Industrie Canada a procédé à l’examen de la LFI 
et de la LACC, l’Institut d’insolvabilité du Canada 
et l’Association canadienne des professionnels de 
l’insolvabilité et de la réorganisation ont recom-
mandé que les règles de la LFI en matière de prio-
rité soient étendues à la LACC (Joint Task Force on 
Business Insolvency Law Reform, Report (15 mars 
2002), ann. B, proposition 71). Ces recommanda-
tions ont été reprises en 2003 par le Comité séna-
torial permanent des banques et du commerce dans 
son rapport intitulé Les débiteurs et les créanciers 
doivent se partager le fardeau : Examen de la Loi 
sur la faillite et l’insolvabilité et de la Loi sur les 
arrangements avec les créanciers des compagnies, 
ainsi qu’en 2005 par le Legislative Review Task 
Force (Commercial) de l’Institut d’insolvabilité du 
Canada et de l’Association canadienne des profes-
sionnels de l’insolvabilité et de la réorganisation 
dans son Report on the Commercial Provisions of 
Bill C-55, et en 2007 par l’Institut d’insolvabilité du 
Canada dans un mémoire soumis au Comité séna-
torial permanent des banques et du commerce au 
sujet de réformes alors envisagées.


La [121] LFI demeure néanmoins la seule loi 
soustraite à l’application du par. 222(3) de la LTA. 
Même à la suite de l’arrêt rendu en 2005 dans l’af-
faire Ottawa Senators, qui a confirmé que la LTA 
l’emportait sur la LACC, le législateur n’est pas 
intervenu. Cette absence de réaction de sa part me 
paraît tout aussi pertinente en l’espèce que dans l’ar-
rêt Société Télé-Mobile c. Ontario, 2008 CSC 12, 
[2008] 1 R.C.S. 305, où la Cour a déclaré ceci :


 Le silence du législateur n’est pas nécessairement 
déterminant quant à son intention, mais en l’espèce, il 
répond à la demande pressante de Telus et des autres 
entreprises et organisations intéressées que la loi pré-
voie expressément la possibilité d’un remboursement 
des frais raisonnables engagés pour communiquer des 
éléments de preuve conformément à une ordonnance. 
L’historique législatif confirme selon moi que le légis-
lateur n’a pas voulu qu’une indemnité soit versée pour 
l’obtempération à une ordonnance de communication. 
[par. 42]


various constituencies that s. 18.3(1) be amended 
to make the priorities in the CCAA consistent 
with those in the BIA. In 2002, for example, when 
Industry Canada conducted a review of the BIA 
and the CCAA, the Insolvency Institute of Canada 
and the Canadian Association of Insolvency and 
Restructuring Professionals recommended that the 
priority regime under the BIA be extended to the 
CCAA (Joint Task Force on Business Insolvency Law 
Reform, Report (March 15, 2002), Sch. B, proposal 
71). The same recommendations were made by the 
Standing Senate Committee on Banking, Trade and 
Commerce in its 2003 report, Debtors and Creditors 
Sharing the Burden: A Review of the Bankruptcy 
and Insolvency Act and the Companies’ Creditors 
Arrangement Act; by the Legislative Review Task 
Force (Commercial) of the Insolvency Institute of 
Canada and the Canadian Association of Insolvency 
and Restructuring Professionals in its 2005 Report 
on the Commercial Provisions of Bill C-55; and 
in 2007 by the Insolvency Institute of Canada in a 
submission to the Standing Senate Committee on 
Banking, Trade and Commerce commenting on 
reforms then under consideration.


Yet the [121] BIA remains the only exempted 
statute under s. 222(3) of the ETA. Even after the 
2005 decision in Ottawa Senators which confirmed 
that the ETA took precedence over the CCAA, there 
was no responsive legislative revision. I see this 
lack of response as relevant in this case, as it was in 
Tele-Mobile Co. v. Ontario, 2008 SCC 12, [2008] 1 
S.C.R. 305, where this Court stated:


 While it cannot be said that legislative silence is 
necessarily determinative of legislative intention, in 
this case the silence is Parliament’s answer to the con-
sistent urging of Telus and other affected businesses 
and organizations that there be express language in the 
legislation to ensure that businesses can be reimbursed 
for the reasonable costs of complying with evidence- 
gathering orders. I see the legislative history as reflect-
ing Parliament’s intention that compensation not be 
paid for compliance with production orders. [para. 42]
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Tout ce qui précède permet clairement d’in-[122] 
férer que le législateur a délibérément choisi de 
soustraire la fiducie réputée établie au par. 222(3) à 
l’application du par. 18.3(1) de la LACC.


Je ne vois pas non plus de « considération [123] 
de politique générale » qui justifierait d’aller à l’en-
contre, par voie d’interprétation législative, de l’in-
tention aussi clairement exprimée par le législateur. 
Je ne saurais expliquer mieux que ne l’a fait le juge 
d’appel Tysoe les raisons pour lesquelles l’argument 
invoquant des considérations de politique géné-
rale ne peut, selon moi, être retenu en l’espèce. Je 
vais donc reprendre à mon compte ses propos à ce 
sujet :


 [traductIon] Je ne conteste pas qu’il existe des rai-
sons de politique générale valables qui justifient d’inciter 
les entreprises insolvables à tenter de se restructurer de 
façon à pouvoir continuer à exercer leurs activités avec 
le moins de perturbations possibles pour leurs employés 
et pour les autres intéressés. Les tribunaux peuvent légi-
timement tenir compte de telles considérations de poli-
tique générale, mais seulement si elles ont trait à une 
question que le législateur n’a pas examinée. Or, dans le 
cas qui nous occupe, il y a lieu de présumer que le légis-
lateur a tenu compte de considérations de politique géné-
rale lorsqu’il a adopté les modifications susmentionnées 
à la LACC et à la LTA. Comme le juge MacPherson le 
fait observer au par. 43 de l’arrêt Ottawa Senators, il est 
inconcevable que le législateur, lorsqu’il a adopté la ver-
sion actuelle du par. 222(3) de la LTA, ait désigné expres-
sément la LFI comme une exception sans envisager que 
la LACC puisse constituer une deuxième exception. 
Je signale par ailleurs que les modifications apportées 
en 1992 à la LFI ont permis de rendre les propositions 
concordataires opposables aux créanciers garantis et que, 
malgré la plus grande souplesse de la LACC, il est possi-
ble pour une compagnie insolvable de se restructurer sous 
le régime de la LFI. [par. 37]


Bien que je sois d’avis que la clarté des termes [124] 
employés au par. 222(3) tranche la question, j’estime 
également que cette conclusion est même renforcée 
par l’application d’autres principes d’interprétation. 
Dans leurs observations, les parties indiquent que 
les principes suivants étaient, selon elles, particuliè-
rement pertinents : la Couronne a invoqué le prin-
cipe voulant que la loi « postérieure » l’emporte; 
Century Services a fondé son argumentation sur le 
principe de la préséance de la loi spécifique sur la 
loi générale (generalia specialibus non derogant).


All this leads to a clear inference of a [122] 
deliberate legislative choice to protect the deemed 
trust in s. 222(3) from the reach of s. 18.3(1) of the 
CCAA.


Nor do I see any “policy” justification for [123] 
interfering, through interpretation, with this clarity 
of legislative intention. I can do no better by way of 
explaining why I think the policy argument cannot 
succeed in this case, than to repeat the words of 
Tysoe J.A. who said:


 I do not dispute that there are valid policy reasons for 
encouraging insolvent companies to attempt to restruc-
ture their affairs so that their business can continue with 
as little disruption to employees and other stakehold-
ers as possible. It is appropriate for the courts to take 
such policy considerations into account, but only if it 
is in connection with a matter that has not been consid-
ered by Parliament. Here, Parliament must be taken to 
have weighed policy considerations when it enacted the 
amendments to the CCAA and ETA described above. As 
Mr. Justice MacPherson observed at para. 43 of Ottawa 
Senators, it is inconceivable that Parliament would spe-
cifically identify the BIA as an exception when enact-
ing the current version of s. 222(3) of the ETA without 
considering the CCAA as a possible second exception. 
I also make the observation that the 1992 set of amend-
ments to the BIA enabled proposals to be binding on 
secured creditors and, while there is more flexibility 
under the CCAA, it is possible for an insolvent company 
to attempt to restructure under the auspices of the BIA. 
[para. 37]


Despite my view that the clarity of the [124] 
language in s. 222(3) is dispositive, it is also my 
view that even the application of other principles 
of interpretation reinforces this conclusion. In their 
submissions, the parties raised the following as 
being particularly relevant: the Crown relied on the 
principle that the statute which is “later in time” 
prevails; and Century Services based its argument 
on the principle that the general provision gives 
way to the specific (generalia specialibus non 
derogant).
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Le principe de la préséance de la « loi pos-[125] 
térieure » accorde la priorité à la loi la plus récente, 
au motif que le législateur est présumé connaître 
le contenu des lois alors en vigueur. Si, dans la loi 
nouvelle, le législateur adopte une règle inconcilia-
ble avec une règle préexistante, on conclura qu’il a 
entendu déroger à celle-ci (Ruth Sullivan, Sullivan 
on the Construction of Statutes (5e éd. 2008), p. 
346-347; Pierre-André Côté, The Interpretation 
of Legislation in Canada (3e éd. 2000),  
p. 358).


L’exception à cette supplantation présumée [126] 
des dispositions législatives préexistantes incompa-
tibles réside dans le principe exprimé par la maxime 
generalia specialibus non derogant selon laquelle 
une disposition générale plus récente n’est pas répu-
tée déroger à une loi spéciale antérieure (Côté, p. 
359). Comme dans le jeu des poupées russes, cette 
exception comporte elle-même une exception. En 
effet, une disposition spécifique antérieure peut 
dans les faits être « supplantée » par une loi ulté-
rieure de portée générale si le législateur, par les 
mots qu’il a employés, a exprimé l’intention de faire 
prévaloir la loi générale (Doré c. Verdun (Ville), 
[1997] 2 R.C.S. 862).


Ces principes d’interprétation visent princi-[127] 
palement à faciliter la détermination de l’intention 
du législateur, comme l’a confirmé le juge d’ap-
pel MacPherson dans l’arrêt Ottawa Senators, au 
par. 42 :


 [traductIon] . . . en matière d’interprétation des 
lois, la règle cardinale est la suivante : les dispositions 
législatives doivent être interprétées de manière à donner 
effet à l’intention du législateur lorsqu’il a adopté la 
loi. Cette règle fondamentale l’emporte sur toutes les 
maximes, outils ou canons d’interprétation législa-
tive, y compris la maxime suivant laquelle le particu-
lier l’emporte sur le général (generalia specialibus non 
derogant). Comme l’a expliqué le juge Hudson dans 
l’arrêt Canada c. Williams, [1944] R.C.S. 226, [. . .] à la  
p. 239 . . . :


On invoque la maxime generalia specialibus non 
derogant comme une règle qui devrait trancher la 
question. Or cette maxime, qui n’est pas une règle de 
droit mais un principe d’interprétation, cède le pas 


The “later in time” principle gives priority [125] 
to a more recent statute, based on the theory that 
the legislature is presumed to be aware of the 
content of existing legislation. If a new enactment 
is inconsistent with a prior one, therefore, the 
legislature is presumed to have intended to derogate 
from the earlier provisions (Ruth Sullivan, Sullivan 
on the Construction of Statutes (5th ed. 2008), at 
pp. 346-47; Pierre-André Côté, The Interpretation 
of Legislation in Canada (3rd ed. 2000), at  
p. 358).


The exception to this presumptive displace-[126] 
ment of pre-existing inconsistent legislation, is the 
generalia specialibus non derogant principle that 
“[a] more recent, general provision will not be con-
strued as affecting an earlier, special provision” 
(Côté, at p. 359). Like a Russian Doll, there is also 
an exception within this exception, namely, that 
an earlier, specific provision may in fact be “over-
ruled” by a subsequent general statute if the legis-
lature indicates, through its language, an intention 
that the general provision prevails (Doré v. Verdun 
(City), [1997] 2 S.C.R. 862).


The primary purpose of these interpretive [127] 
principles is to assist in the performance of the 
task of determining the intention of the legislature. 
This was confirmed by MacPherson J.A. in Ottawa 
Senators, at para. 42:


 . . . the overarching rule of statutory interpretation 
is that statutory provisions should be interpreted to 
give effect to the intention of the legislature in enact-
ing the law. This primary rule takes precedence over all 
maxims or canons or aids relating to statutory interpre-
tation, including the maxim that the specific prevails 
over the general (generalia specialibus non derogant). 
As expressed by Hudson J. in Canada v. Williams, 
[1944] S.C.R. 226, . . . at p. 239 . . . :


The maxim generalia specialibus non derogant 
is relied on as a rule which should dispose of the 
question, but the maxim is not a rule of law but a 
rule of construction and bows to the intention of the 
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devant l’intention du législateur, s’il est raisonnable-
ment possible de la dégager de l’ensemble des dispo-
sitions législatives pertinentes.


(Voir aussi Côté, p. 358, et Pierre-André Côté, 
avec la collaboration de S. Beaulac et M. Devinat, 
Interprétation des lois (4e éd. 2009), par. 1335.)


J’accepte l’argument de la Couronne sui-[128] 
vant lequel le principe de la loi « postérieure » est 
déterminant en l’espèce. Comme le par. 222(3) de 
la LTA a été édicté en 2000 et que le par. 18.3(1) 
de la LACC a été adopté en 1997, le par. 222(3) 
est, de toute évidence, la disposition postérieure. 
Cette victoire chronologique peut être neutralisée 
si, comme le soutient Century Services, on démon-
tre que la disposition la plus récente, le par. 222(3) 
de la LTA, est une disposition générale, auquel cas 
c’est la disposition particulière antérieure, le par. 
18.3(1), qui l’emporte (generalia specialibus non 
derogant). Mais, comme nous l’avons vu, la dispo-
sition particulière antérieure n’a pas préséance si 
la disposition générale ultérieure paraît la « sup-
planter ». C’est précisément, à mon sens, ce qu’ac-
complit le par. 222(3) de par son libellé, lequel 
précise que la disposition l’emporte sur tout autre 
texte législatif fédéral, tout texte législatif provin-
cial ou « toute autre règle de droit » sauf la LFI. 
Le paragraphe 18.3(1) de la LACC est par consé-
quent rendu inopérant aux fins d’application du 
par. 222(3).


Il est vrai que, lorsque la [129] LACC a été modi-
fiée en 20052, le par. 18.3(1) a été remplacé par le 
par. 37(1) (L.C. 2005, ch. 47, art. 131). Selon la juge 
Deschamps, le par. 37(1) est devenu, de ce fait, la 
disposition « postérieure ». Avec égards pour l’opi-
nion exprimée par ma collègue, cette observation 
est réfutée par l’al. 44f) de la Loi d’interprétation, 
L.R.C. 1985, ch. I-21, qui décrit expressément l’effet 
(inexistant) qu’a le remplacement — sans modifi-
cations notables sur le fond — d’un texte antérieur 
qui a été abrogé (voir Procureur général du Canada 
c. Commission des relations de travail dans la 
Fonction publique, [1977] 2 C.F. 663, qui portait sur 


2 Les modifications ne sont entrées en vigueur que le 
18 septembre 2009.


legislature, if such intention can reasonably be gath-
ered from all of the relevant legislation.


(See also Côté, at p. 358, and Pierre-Andre Côté, 
with the collaboration of S. Beaulac and M. 
Devinat, Interprétation des lois (4th ed. 2009), at 
para. 1335.)


I accept the Crown’s argument that the [128] 
“later in time” principle is conclusive in this case. 
Since s. 222(3) of the ETA was enacted in 2000 
and s. 18.3(1) of the CCAA was introduced in 1997, 
s. 222(3) is, on its face, the later provision. This 
chronological victory can be displaced, as Century 
Services argues, if it is shown that the more recent 
provision, s. 222(3) of the ETA, is a general one, in 
which case the earlier, specific provision, s. 18.3(1), 
prevails (generalia specialibus non derogant). But, 
as previously explained, the prior specific provision 
does not take precedence if the subsequent general 
provision appears to “overrule” it. This, it seems to 
me, is precisely what s. 222(3) achieves through the 
use of language stating that it prevails despite any 
law of Canada, of a province, or “any other law” 
other than the BIA. Section 18.3(1) of the CCAA 
is thereby rendered inoperative for purposes of 
s. 222(3).


It is true that when the [129] CCAA was amended 
in 2005,2 s. 18.3(1) was re-enacted as s. 37(1) (S.C. 
2005, c. 47, s. 131). Deschamps J. suggests that this 
makes s. 37(1) the new, “later in time” provision. 
With respect, her observation is refuted by the 
operation of s. 44( f ) of the Interpretation Act, 
R.S.C. 1985, c. I-21, which expressly deals with 
the (non) effect of re-enacting, without significant 
substantive changes, a repealed provision (see 
Attorney General of Canada v. Public Service 
Staff Relations Board, [1977] 2 F.C. 663, dealing 
with the predecessor provision to s. 44( f )). It 
directs that new enactments not be construed as 


2 The amendments did not come into force until 
September 18, 2009.
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la disposition qui a précédé l’al. 44f)). Cet alinéa 
précise que le nouveau texte ne doit pas être consi-
déré de « droit nouveau », sauf dans la mesure où il 
diffère au fond du texte abrogé :


 44. En cas d’abrogation et de remplacement, les 
règles suivantes s’appliquent :


. . .


f) sauf dans la mesure où les deux textes diffèrent au 
fond, le nouveau texte n’est pas réputé de droit nou-
veau, sa teneur étant censée constituer une refonte 
et une clarification des règles de droit du texte anté-
rieur;


Le mot « texte » est défini ainsi à l’art. 2 de la Loi 
d’interprétation : « Tout ou partie d’une loi ou d’un 
règlement. »


Le paragraphe 37(1) de la [130] LACC actuelle 
est pratiquement identique quant au fond au par. 
18.3(1). Pour faciliter la comparaison de ces deux 
dispositions, je les ai reproduites ci-après :


 37. (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme tel 
par le seul effet d’une telle disposition.


 18.3 (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme 
détenu en fiducie pour Sa Majesté si, en l’absence de la 
disposition législative en question, il ne le serait pas.


L’application de l’al. 44[131] f) de la Loi d’inter-
prétation vient tout simplement confirmer l’inten-
tion clairement exprimée par le législateur, qu’a 
indiquée Industrie Canada dans l’analyse du Projet 
de loi C-55, où le par. 37(1) était qualifié de « modi-
fication d’ordre technique concernant le réaména-
gement des dispositions de la présente loi ». Par 
ailleurs, durant la deuxième lecture du projet de loi 


“new law” unless they differ in substance from the 
repealed provision:


 44. Where an enactment, in this section called the 
“former enactment”, is repealed and another enactment, 
in this section called the “new enactment”, is substi-
tuted therefor,


. . .


( f ) except to the extent that the provisions of the 
new enactment are not in substance the same as 
those of the former enactment, the new enactment 
shall not be held to operate as new law, but shall 
be construed and have effect as a consolidation and 
as declaratory of the law as contained in the former  
enactment;


Section 2 of the Interpretation Act defines an 
“enactment” as “an Act or regulation or any por-
tion of an Act or regulation”.


Section 37(1) of the current [130] CCAA is almost 
identical to s. 18.3(1). These provisions are set 
out for ease of comparison, with the differences 
between them underlined:


 37. (1) Subject to subsection (2), despite any provision 
in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, 
property of a debtor company shall not be regarded as 
being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.


 18.3 (1) Subject to subsection (2), notwithstanding 
any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust 
for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it 
would be so regarded in the absence of that statutory 
provision.


The application of s. 44([131] f) of the 
Interpretation Act simply confirms the 
government’s clearly expressed intent, found in 
Industry Canada’s clause-by-clause review of Bill 
C-55, where s. 37(1) was identified as “a technical 
amendment to re-order the provisions of this Act”. 
During second reading, the Hon. Bill Rompkey, 
then the Deputy Leader of the Government in the 
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au Sénat, l’honorable Bill Rompkey, qui était alors 
leader adjoint du gouvernement au Sénat, a confirmé 
que le par. 37(1) représentait seulement une modifi-
cation d’ordre technique :


 Sur une note administrative, je signale que, dans le 
cas du traitement de fiducies présumées aux fins d’im-
pôt, le projet de loi ne modifie aucunement l’intention 
qui sous-tend la politique, alors que dans le cas d’une 
restructuration aux termes de la LACC, des articles de la 
loi ont été abrogés et remplacés par des versions portant 
de nouveaux numéros lors de la mise à jour exhaustive de 
la LACC.


(Débats du Sénat, vol. 142, 1re sess., 38e lég., 23 
novembre 2005, p. 2147)


Si le par. 18.3(1) avait fait l’objet de modifi-[132] 
cations notables sur le fond lorsqu’il a été remplacé 
par le par. 37(1), je me rangerais à l’avis de la juge 
Deschamps qu’il doit être considéré comme un texte 
de droit nouveau. Mais comme les par. 18.3(1) et 
37(1) ne diffèrent pas sur le fond, le fait que le par. 
18.3(1) soit devenu le par. 37(1) n’a aucune incidence 
sur l’ordre chronologique du point de vue de l’in-
terprétation, et le par. 222(3) de la LTA demeure la 
disposition « postérieure » (Sullivan, p. 347).


Il s’ensuit que la disposition créant une fidu-[133] 
cie réputée que l’on trouve au par. 222(3) de la LTA 
l’emporte sur le par. 18.3(1) dans le cadre d’une 
procédure fondée sur la LACC. La question qui se 
pose alors est celle de savoir quelle est l’incidence 
de cette préséance sur le pouvoir discrétionnaire 
conféré au tribunal par l’art. 11 de la LACC.


Bien que l’art. 11 accorde au tribunal le [134] 
pouvoir discrétionnaire de rendre des ordonnances 
malgré les dispositions de la LFI et de la Loi sur 
les liquidations, L.R.C. 1985, ch. W-11, ce pouvoir 
discrétionnaire demeure assujetti à l’application de 
toute autre loi fédérale. L’exercice de ce pouvoir 
discrétionnaire est donc circonscrit par les limites 
imposées par toute loi autre que la LFI et la Loi sur 
les liquidations, et donc par la LTA. En l’espèce, le 
juge siégeant en son cabinet était donc tenu de res-
pecter le régime de priorités établi au par. 222(3) de 
la LTA. Ni le par. 18.3(1) ni l’art. 11 de la LACC ne 
l’autorisaient à en faire abstraction. Par conséquent, 


Senate, confirmed that s. 37(1) represented only a 
technical change:


 On a technical note relating to the treatment of 
deemed trusts for taxes, the bill [sic] makes no changes 
to the underlying policy intent, despite the fact that in 
the case of a restructuring under the CCAA, sections of 
the act [sic] were repealed and substituted with renum-
bered versions due to the extensive reworking of the 
CCAA.


(Debates of the Senate, vol. 142, 1st Sess., 38th 
Parl., November 23, 2005, at p. 2147)


Had the substance of s. 18.3(1) altered [132] 
in any material way when it was replaced by s. 
37(1), I would share Deschamps J.’s view that it 
should be considered a new provision. But since 
s. 18.3(1) and s. 37(1) are the same in substance, 
the transformation of s. 18.3(1) into s. 37(1) has 
no effect on the interpretive queue, and s. 222(3) 
of the ETA remains the “later in time” provision 
(Sullivan, at p. 347).


This means that the deemed trust provision [133] 
in s. 222(3) of the ETA takes precedence over s. 
18.3(1) during CCAA proceedings. The question 
then is how that priority affects the discretion of a 
court under s. 11 of the CCAA.


 While[134]  s. 11 gives a court discretion 
to make orders notwithstanding the BIA and 
the Winding-up Act, R.S.C. 1985, c. W-11, that 
discretion is not liberated from the operation 
of any other federal statute. Any exercise of 
discretion is therefore circumscribed by whatever 
limits are imposed by statutes other than the BIA 
and the Winding-up Act. That includes the ETA. 
The chambers judge in this case was, therefore, 
required to respect the priority regime set out in 
s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 11 
of the CCAA gave him the authority to ignore it. 
He could not, as a result, deny the Crown’s request 
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il ne pouvait pas refuser la demande présentée par 
la Couronne en vue de se faire payer la TPS dans 
le cadre de la procédure introduite en vertu de la 
LACC.


Vu cette conclusion, il n’est pas nécessaire [135] 
d’examiner la question de savoir s’il existait une 
fiducie expresse en l’espèce.


Je rejetterais le présent pourvoi.[136] 


ANNEXE


Loi sur les arrangements avec les créanciers des 
compagnies, L.R.C. 1985, ch. C-36 (en date du 13 
décembre 2007)


 11. (1) [Pouvoir du tribunal] Malgré toute disposition 
de la Loi sur la faillite et l’insolvabilité ou de la Loi sur 
les liquidations, chaque fois qu’une demande est faite 
sous le régime de la présente loi à l’égard d’une compa-
gnie, le tribunal, sur demande d’un intéressé, peut, sous 
réserve des autres dispositions de la présente loi et avec 
ou sans avis, rendre l’ordonnance prévue au présent arti-
cle.


. . .


 (3) [Demande initiale — ordonnances] Dans le cas 
d’une demande initiale visant une compagnie, le tribunal 
peut, par ordonnance, aux conditions qu’il peut imposer 
et pour une période maximale de trente jours :


a) suspendre, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, les procédures inten-
tées contre la compagnie au titre des lois mentionnées 
au paragraphe (1), ou qui pourraient l’être;


b) surseoir, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, au cours de toute 
action, poursuite ou autre procédure contre la compa-
gnie;


c) interdire, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, d’intenter ou de conti-
nuer toute action, poursuite ou autre procédure contre 
la compagnie.


 (4) [Autres demandes — ordonnances] Dans le cas 
d’une demande, autre qu’une demande initiale, visant 
une compagnie, le tribunal peut, par ordonnance, aux 
conditions qu’il peut imposer et pour la période qu’il 
estime indiquée :


for payment of the GST funds during the CCAA  
proceedings.


Given this conclusion, it is unnecessary to [135] 
consider whether there was an express trust.


I would dismiss the appeal.[136] 


APPENDIX


Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 (as at December 13, 2007)


 11. (1) [Powers of court] Notwithstanding anything 
in the Bankruptcy and Insolvency Act or the Winding-up 
Act, where an application is made under this Act in 
respect of a company, the court, on the application of 
any person interested in the matter, may, subject to this 
Act, on notice to any other person or without notice as 
it may see fit, make an order under this section.


. . .


 (3) [Initial application court orders] A court may, 
on an initial application in respect of a company, make 
an order on such terms as it may impose, effective for 
such period as the court deems necessary not exceeding 
thirty days,


(a)  staying, until otherwise ordered by the court, 
all proceedings taken or that might be taken in 
respect of the company under an Act referred to in 
subsection (1);


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the court, 
the commencement of or proceeding with any other 
action, suit or proceeding against the company.


 (4) [Other than initial application court orders] A 
court may, on an application in respect of a company 
other than an initial application, make an order on such 
terms as it may impose,


20
10


 S
C


C
 6


0 
(C


an
LI


I)







440 century servIces Inc. v. canada (a.g.) [2010] 3 S.C.R.


a) suspendre, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, les procédures inten-
tées contre la compagnie au titre des lois mentionnées 
au paragraphe (1), ou qui pourraient l’être;


b) surseoir, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, au cours de toute 
action, poursuite ou autre procédure contre la compa-
gnie;


c) interdire, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, d’intenter ou de conti-
nuer toute action, poursuite ou autre procédure contre 
la compagnie.


. . .


 (6) [Preuve] Le tribunal ne rend l’ordonnance visée 
aux paragraphes (3) ou (4) que si :


a) le demandeur le convainc qu’il serait indiqué de 
rendre une telle ordonnance;


b) dans le cas de l’ordonnance visée au paragraphe 
(4), le demandeur le convainc en outre qu’il a agi — et 
continue d’agir — de bonne foi et avec toute la dili-
gence voulue.


 11.4 (1) [Suspension des procédures] Le tribunal peut 
ordonner :


a) la suspension de l’exercice par Sa Majesté du 
chef du Canada des droits que lui confère le para-
graphe 224(1.2) de la Loi de l’impôt sur le revenu ou 
toute disposition du Régime de pensions du Canada 
ou de la Loi sur l’assurance-emploi qui renvoie à ce 
paragraphe et qui prévoit la perception d’une cotisa-
tion, au sens du Régime de pensions du Canada, ou 
d’une cotisation ouvrière ou d’une cotisation patro-
nale, au sens de la Loi sur l’assurance-emploi, et des 
intérêts, pénalités ou autres montants y afférents, à 
l’égard d’une compagnie lorsque celle-ci est un débi-
teur fiscal visé à ce paragraphe ou à cette disposition, 
pour une période se terminant au plus tard :


(i) à l’expiration de l’ordonnance rendue en 
application de l’article 11,


(ii) au moment du rejet, par le tribunal ou les 
créanciers, de la transaction proposée,


(iii) six mois après que le tribunal a homologué 
la transaction ou l’arrangement,


(a) staying, until otherwise ordered by the court, 
for such period as the court deems necessary, all 
proceedings taken or that might be taken in respect 
of the company under an Act referred to in subsec-
tion (1);


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the court, 
the commencement of or proceeding with any other 
action, suit or proceeding against the company.


. . .


 (6) [Burden of proof on application] The court shall 
not make an order under subsection (3) or (4) unless


(a) the applicant satisfies the court that circum-
stances exist that make such an order appropriate; 
and


(b) in the case of an order under subsection (4), the 
applicant also satisfies the court that the applicant 
has acted, and is acting, in good faith and with due 
diligence.


 11.4 (1) [Her Majesty affected] An order made under 
section 11 may provide that


(a) Her Majesty in right of Canada may not exercise 
rights under subsection 224(1.2) of the Income Tax 
Act or any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, 
or employer’s premium, as defined in the Employ-
ment Insurance Act, and of any related interest, pen-
alties or other amounts, in respect of the company 
if the company is a tax debtor under that subsection 
or provision, for such period as the court considers 
appropriate but ending not later than


(i) the expiration of the order,


(ii) the refusal of a proposed compromise by 
the creditors or the court,


(iii) six months following the court sanction of 
a compromise or arrangement,
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(iv) au moment de tout défaut d’exécution de la 
transaction ou de l’arrangement,


(v) au moment de l’exécution intégrale de la 
transaction ou de l’arrangement;


b) la suspension de l’exercice par Sa Majesté du 
chef d’une province, pour une période se terminant 
au plus tard au moment visé à celui des sous-alinéas 
a)(i) à (v) qui, le cas échéant, est applicable, des droits 
que lui confère toute disposition législative de cette 
province à l’égard d’une compagnie, lorsque celle-ci 
est un débiteur visé par la loi provinciale et qu’il s’agit 
d’une disposition dont l’objet est semblable à celui du 
paragraphe 224(1.2) de la Loi de l’impôt sur le revenu, 
ou qui renvoie à ce paragraphe, dans la mesure où elle 
prévoit la perception d’une somme, et des intérêts, 
pénalités ou autres montants y afférents, qui :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du paragra-
phe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de 
ce paragraphe.


 (2) [Cessation] L’ordonnance cesse d’être en vigueur 
dans les cas suivants :


a) la compagnie manque à ses obligations de paie-
ment pour un montant qui devient dû à Sa Majesté 
après l’ordonnance et qui pourrait faire l’objet d’une 
demande aux termes d’une des dispositions suivan-
tes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 


(iv) the default by the company on any term of 
a compromise or arrangement, or


(v) the performance of a compromise or 
arrangement in respect of the company; and


(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company where the company 
is a debtor under that legislation and the provision 
has a similar purpose to subsection 224(1.2) of the 
Income Tax Act, or refers to that subsection, to the 
extent that it provides for the collection of a sum, and 
of any related interest, penalties or other amounts, 
where the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


for such period as the court considers appropriate but 
ending not later than the occurrence or time referred to 
in whichever of subparagraphs (a)(i) to (v) may apply.


 (2) [When order ceases to be in effect] An order 
referred to in subsection (1) ceases to be in effect if


(a) the company defaults on payment of any amount 
that becomes due to Her Majesty after the order is 
made and could be subject to a demand under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
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d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, et des intérêts, pénalités ou 
autres montants y afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou 
qui renvoie à ce paragraphe, dans la mesure où 
elle prévoit la perception d’une somme, et des 
intérêts, pénalités ou autres montants y afférents, 
qui :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un « régime provincial de pensions » 
au sens de ce paragraphe;


b) un autre créancier a ou acquiert le droit de réaliser 
sa garantie sur un bien qui pourrait être réclamé par 
Sa Majesté dans l’exercice des droits que lui confère 
l’une des dispositions suivantes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 
d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, et des intérêts, pénalités ou 
autres montants y afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou 
qui renvoie à ce paragraphe, dans la mesure où 
elle prévoit la perception d’une somme, et des 
intérêts, pénalités ou autres montants y afférents, 
qui :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 


as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) under any provision of provincial legisla-
tion that has a similar purpose to subsection 
224(1.2) of the Income Tax Act, or that refers to 
that subsection, to the extent that it provides for 
the collection of a sum, and of any related inter-
est, penalties or other amounts, where the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion; or


(b) any other creditor is or becomes entitled to real-
ize a security on any property that could be claimed 
by Her Majesty in exercising rights under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) any provision of provincial legislation that 
has a similar purpose to subsection 224(1.2) of 
the Income Tax Act, or that refers to that sub-
section, to the extent that it provides for the 
collection of a sum, and of any related interest, 
penalties or other amounts, where the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
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ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un « régime provincial de pensions » 
au sens de ce paragraphe.


 (3) [Effet] Les ordonnances du tribunal, autres que 
celles rendues au titre du paragraphe (1), n’ont pas pour 
effet de porter atteinte à l’application des dispositions 
suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, et des intérêts, 
pénalités ou autres montants y afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, dans la mesure où elle prévoit la percep-
tion d’une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui :


(i) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis 
en vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un « régime provincial de pensions » au 
sens de ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 


and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion.


 (3) [Operation of similar legislation] An order made 
under section 11, other than an order referred to in sub-
section (1) of this section, does not affect the operation 
of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts, or


(c) any provision of provincial legislation that has a 
similar purpose to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same 
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provincial et toute règle de droit, la même portée et le 
même effet que le paragraphe 224(1.2) de la Loi de l’im-
pôt sur le revenu quant à la somme visée au sous-alinéa 
c)(i), ou que le paragraphe 23(2) du Régime de pensions 
du Canada quant à la somme visée au sous-alinéa c)(ii), 
et quant aux intérêts, pénalités ou autres montants y affé-
rents, quelle que soit la garantie dont bénéficie le créan-
cier.


 18.3 (1) [Fiducies présumées] Sous réserve du para-
graphe (2) et par dérogation à toute disposition législa-
tive fédérale ou provinciale ayant pour effet d’assimiler 
certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice ne 
peut être considéré comme détenu en fiducie pour Sa 
Majesté si, en l’absence de la disposition législative en 
question, il ne le serait pas.


 (2) [Exceptions] Le paragraphe (1) ne s’applique 
pas à l’égard des montants réputés détenus en fiducie 
aux termes des paragraphes 227(4) ou (4.1) de la Loi de 
l’impôt sur le revenu, des paragraphes 23(3) ou (4) du 
Régime de pensions du Canada ou des paragraphes 86(2) 
ou (2.1) de la Loi sur l’assurance-emploi (chacun étant 
appelé « disposition fédérale » au présent paragraphe) 
ou à l’égard des montants réputés détenus en fiducie aux 
termes de toute loi d’une province créant une fiducie pré-
sumée dans le seul but d’assurer à Sa Majesté du chef de 
cette province la remise de sommes déduites ou retenues 
aux termes d’une loi de cette province, dans la mesure 
où, dans ce dernier cas, se réalise l’une des conditions 
suivantes :


a) la loi de cette province prévoit un impôt sembla-
ble, de par sa nature, à celui prévu par la Loi de l’im-
pôt sur le revenu, et les sommes déduites ou retenues 
aux termes de la loi de cette province sont de même 
nature que celles visées aux paragraphes 227(4) ou 
(4.1) de la Loi de l’impôt sur le revenu;


b) cette province est « une province instituant un 
régime général de pensions » au sens du paragraphe 
3(1) du Régime de pensions du Canada, la loi de cette 
province institue un « régime provincial de pensions » 
au sens de ce paragraphe, et les sommes déduites ou 
retenues aux termes de la loi de cette province sont de 
même nature que celles visées aux paragraphes 23(3) 
ou (4) du Régime de pensions du Canada.


Pour l’application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée 
est réputée avoir, à l’encontre de tout créancier du failli et 
malgré tout texte législatif fédéral ou provincial et toute 
règle de droit, la même portée et le même effet que la 
disposition fédérale correspondante, quelle que soit la 
garantie dont bénéficie le créancier.


effect and scope against any creditor, however secured, 
as subsection 224(1.2) of the Income Tax Act in respect 
of a sum referred to in subparagraph (c)(i), or as subsec-
tion 23(2) of the Canada Pension Plan in respect of a 
sum referred to in subparagraph (c)(ii), and in respect of 
any related interest, penalties or other amounts.


 18.3 (1) [Deemed trusts] Subject to subsection (2), 
notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to 
be held in trust for Her Majesty, property of a debtor 
company shall not be regarded as held in trust for Her 
Majesty unless it would be so regarded in the absence 
of that statutory provision.


 (2) [Exceptions] Subsection (1) does not apply in 
respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, sub-
section 23(3) or (4) of the Canada Pension Plan or sub-
section 86(2) or (2.1) of the Employment Insurance Act 
(each of which is in this subsection referred to as a “fed-
eral provision”) nor in respect of amounts deemed to be 
held in trust under any law of a province that creates 
a deemed trust the sole purpose of which is to ensure 
remittance to Her Majesty in right of the province of 
amounts deducted or withheld under a law of the prov-
ince where


(a) that law of the province imposes a tax similar 
in nature to the tax imposed under the Income Tax 
Act and the amounts deducted or withheld under that 
law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of 
the Income Tax Act, or


(b) the province is a “province providing a compre-
hensive pension plan” as defined in subsection 3(1) 
of the Canada Pension Plan, that law of the province 
establishes a “provincial pension plan” as defined in 
that subsection and the amounts deducted or with-
held under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or 
(4) of the Canada Pension Plan,


and for the purpose of this subsection, any provision 
of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province 
or any other law, deemed to have the same effect and 
scope against any creditor, however secured, as the cor-
responding federal provision.
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 18.4 (1) [Réclamations de la Couronne] Dans le cadre 
de procédures intentées sous le régime de la présente loi, 
toutes les réclamations de Sa Majesté du chef du Canada 
ou d’une province ou d’un organisme compétent au titre 
d’une loi sur les accidents du travail, y compris les récla-
mations garanties, prennent rang comme réclamations 
non garanties.


. . .


 (3) [Effet] Le paragraphe (1) n’a pas pour effet 
de porter atteinte à l’application des dispositions  
suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, et des intérêts, 
pénalités ou autres montants y afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, dans la mesure où elle prévoit la percep-
tion d’une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du paragra-
phe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de 
ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 
provincial et toute règle de droit, la même portée et le 
même effet que le paragraphe 224(1.2) de la Loi de l’im-
pôt sur le revenu quant à la somme visée au sous-alinéa 
c)(i), ou que le paragraphe 23(2) du Régime de pensions 
du Canada quant à la somme visée au sous-alinéa c)(ii), 


 18.4 (1) [Status of Crown claims] In relation to a pro-
ceeding under this Act, all claims, including secured 
claims, of Her Majesty in right of Canada or a province 
or any body under an enactment respecting workers’ 
compensation, in this section and in section 18.5 called 
a “workers’ compensation body”, rank as unsecured 
claims.


. . .


 (3) [Operation of similar legislation] Subsection (1) 
does not affect the operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts, or


(c) any provision of provincial legislation that has a 
similar purpose to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada 
or of a province or any other law, deemed to have the 
same effect and scope against any creditor, however 
secured, as subsection 224(1.2) of the Income Tax Act 
in respect of a sum referred to in subparagraph (c)(i), 
or as subsection 23(2) of the Canada Pension Plan in 
respect of a sum referred to in subparagraph (c)(ii), and 
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et quant aux intérêts, pénalités ou autres montants y affé-
rents, quelle que soit la garantie dont bénéficie le créan-
cier.


 20. [La loi peut être appliquée conjointement avec 
d’autres lois] Les dispositions de la présente loi peuvent 
être appliquées conjointement avec celles de toute loi 
fédérale ou provinciale, autorisant ou prévoyant l’ho-
mologation de transactions ou arrangements entre une 
compagnie et ses actionnaires ou une catégorie de ces 
derniers.


Loi sur les arrangements avec les créanciers des 
compagnies, L.R.C. 1985, ch. C-36 (en date du 18 
septembre 2009)


 11. [Pouvoir général du tribunal] Malgré toute dispo-
sition de la Loi sur la faillite et l’insolvabilité ou de la Loi 
sur les liquidations et les restructurations, le tribunal 
peut, dans le cas de toute demande sous le régime de la 
présente loi à l’égard d’une compagnie débitrice, rendre, 
sur demande d’un intéressé, mais sous réserve des res-
trictions prévues par la présente loi et avec ou sans avis, 
toute ordonnance qu’il estime indiquée.


 11.02 (1) [Suspension : demande initiale] Dans le cas 
d’une demande initiale visant une compagnie débitrice, 
le tribunal peut, par ordonnance, aux conditions qu’il 
peut imposer et pour la période maximale de trente jours 
qu’il estime nécessaire :


a) suspendre, jusqu’à nouvel ordre, toute procédure 
qui est ou pourrait être intentée contre la compagnie 
sous le régime de la Loi sur la faillite et l’insolvabilité 
ou de la Loi sur les liquidations et les restructura-
tions;


b) surseoir, jusqu’à nouvel ordre, à la continuation 
de toute action, poursuite ou autre procédure contre 
la compagnie;


c) interdire, jusqu’à nouvel ordre, l’introduction de 
toute action, poursuite ou autre procédure contre la 
compagnie.


 (2) [Suspension : demandes autres qu’initiales] Dans 
le cas d’une demande, autre qu’une demande initiale, 
visant une compagnie débitrice, le tribunal peut, par 
ordonnance, aux conditions qu’il peut imposer et pour la 
période qu’il estime nécessaire :


a) suspendre, jusqu’à nouvel ordre, toute procédure 
qui est ou pourrait être intentée contre la compagnie 
sous le régime des lois mentionnées à l’alinéa (1)a);


in respect of any related interest, penalties or other  
amounts.


 20. [Act to be applied conjointly with other Acts] 
The provisions of this Act may be applied together with 
the provisions of any Act of Parliament or of the legis-
lature of any province, that authorizes or makes provi-
sion for the sanction of compromises or arrangements 
between a company and its shareholders or any class of 
them.


Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 (as at September 18, 2009)


 11. [General power of court] Despite anything in the 
Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act, if an application is made under this 
Act in respect of a debtor company, the court, on the 
application of any person interested in the matter, may, 
subject to the restrictions set out in this Act, on notice 
to any other person or without notice as it may see fit, 
make any order that it considers appropriate in the cir-
cumstances.


 11.02 (1) [Stays, etc. — initial application] A court 
may, on an initial application in respect of a debtor com-
pany, make an order on any terms that it may impose, 
effective for the period that the court considers neces-
sary, which period may not be more than 30 days,


(a) staying, until otherwise ordered by the court, all 
proceedings taken or that might be taken in respect 
of the company under the Bankruptcy and Insol-
vency Act or the Winding-up and Restructuring Act;


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the 
court, the commencement of any action, suit or pro-
ceeding against the company.


 (2) [Stays, etc. — other than initial application] A 
court may, on an application in respect of a debtor com-
pany other than an initial application, make an order, on 
any terms that it may impose,


(a) staying, until otherwise ordered by the court, 
for any period that the court considers necessary, all 
proceedings taken or that might be taken in respect 
of the company under an Act referred to in para-
graph (1)(a);
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b) surseoir, jusqu’à nouvel ordre, à la continuation 
de toute action, poursuite ou autre procédure contre 
la compagnie;


c) interdire, jusqu’à nouvel ordre, l’introduction de 
toute action, poursuite ou autre procédure contre la 
compagnie.


 (3) [Preuve] Le tribunal ne rend l’ordonnance que si :


a) le demandeur le convainc que la mesure est 
opportune;


b) dans le cas de l’ordonnance visée au paragra-
phe (2), le demandeur le convainc en outre qu’il a agi 
et continue d’agir de bonne foi et avec la diligence 
voulue.


. . .


 11.09 (1) [Suspension des procédures : Sa Majesté] 
L’ordonnance prévue à l’article 11.02 peut avoir pour 
effet de suspendre :


a) l’exercice par Sa Majesté du chef du Canada 
des droits que lui confère le paragraphe 224(1.2) de 
la Loi de l’impôt sur le revenu ou toute disposition 
du Régime de pensions du Canada ou de la Loi sur 
l’assurance-emploi qui renvoie à ce paragraphe et 
qui prévoit la perception d’une cotisation, au sens du 
Régime de pensions du Canada, ou d’une cotisation 
ouvrière ou d’une cotisation patronale, au sens de la 
Loi sur l’assurance-emploi, ainsi que des intérêts, 
pénalités et autres charges afférents, à l’égard d’une 
compagnie qui est un débiteur fiscal visé à ce para-
graphe ou à cette disposition, pour la période se ter-
minant au plus tard :


(i) à l’expiration de l’ordonnance,


(ii) au moment du rejet, par le tribunal ou les 
créanciers, de la transaction proposée,


(iii) six mois après que le tribunal a homologué 
la transaction ou l’arrangement,


(iv) au moment de tout défaut d’exécution de la 
transaction ou de l’arrangement,


(v) au moment de l’exécution intégrale de la 
transaction ou de l’arrangement;


b) l’exercice par Sa Majesté du chef d’une province, 
pour la période que le tribunal estime indiquée et se 
terminant au plus tard au moment visé à celui des 
sous-alinéas a)(i) à (v) qui, le cas échéant, est appli-
cable, des droits que lui confère toute disposition 


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the 
court, the commencement of any action, suit or pro-
ceeding against the company.


 (3) [Burden of proof on application] The court shall 
not make the order unless


(a) the applicant satisfies the court that circum-
stances exist that make the order appropriate; and


(b) in the case of an order under subsection (2), the 
applicant also satisfies the court that the applicant 
has acted, and is acting, in good faith and with due 
diligence.


. . .


 11.09 (1) [Stay — Her Majesty] An order made under 
section 11.02 may provide that


(a) Her Majesty in right of Canada may not exercise 
rights under subsection 224(1.2) of the Income Tax 
Act or any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, 
or employer’s premium, as defined in the Employ-
ment Insurance Act, and of any related interest, pen-
alties or other amounts, in respect of the company 
if the company is a tax debtor under that subsection 
or provision, for the period that the court considers 
appropriate but ending not later than


(i) the expiry of the order,


(ii) the refusal of a proposed compromise by 
the creditors or the court,


(iii) six months following the court sanction of 
a compromise or an arrangement,


(iv) the default by the company on any term of 
a compromise or an arrangement, or


(v) the performance of a compromise or an 
arrangement in respect of the company; and


(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company if the company is a 
debtor under that legislation and the provision has a 
purpose similar to subsection 224(1.2) of the Income 
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législative de cette province à l’égard d’une compa-
gnie qui est un débiteur visé par la loi provinciale, 
s’il s’agit d’une disposition dont l’objet est semblable à 
celui du paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu, ou qui renvoie à ce paragraphe, et qui pré-
voit la perception d’une somme, ainsi que des intérêts, 
pénalités et autres charges afférents, laquelle :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, si 
la province est une province instituant un régime 
général de pensions au sens du paragraphe 3(1) de 
cette loi et si la loi provinciale institue un régime 
provincial de pensions au sens de ce paragraphe.


 (2) [Cessation d’effet] Les passages de l’ordonnance 
qui suspendent l’exercice des droits de Sa Majesté visés 
aux alinéas (1)a) ou b) cessent d’avoir effet dans les cas 
suivants :


a) la compagnie manque à ses obligations de paie-
ment à l’égard de toute somme qui devient due à Sa 
Majesté après le prononcé de l’ordonnance et qui 
pourrait faire l’objet d’une demande aux termes d’une 
des dispositions suivantes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 
d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, ainsi que des intérêts, péna-
lités et autres charges afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou 
qui renvoie à ce paragraphe, et qui prévoit la 


Tax Act, or refers to that subsection, to the extent 
that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, and 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


for the period that the court considers appropriate but 
ending not later than the occurrence or time referred 
to in whichever of subparagraphs (a)(i) to (v) that may 
apply.


 (2) [When order ceases to be in effect] The portions 
of an order made under section 11.02 that affect the 
exercise of rights of Her Majesty referred to in para-
graph (1)(a) or (b) cease to be in effect if


(a) the company defaults on the payment of any 
amount that becomes due to Her Majesty after the 
order is made and could be subject to a demand 
under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) any provision of provincial legislation that 
has a purpose similar to subsection 224(1.2) of 
the Income Tax Act, or that refers to that sub-
section, to the extent that it provides for the 
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perception d’une somme, ainsi que des intérêts, 
pénalités et autres charges afférents, laquelle :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est une province instituant un 
régime général de pensions au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un régime provincial de pensions au 
sens de ce paragraphe;


b) un autre créancier a ou acquiert le droit de réaliser 
sa garantie sur un bien qui pourrait être réclamé par 
Sa Majesté dans l’exercice des droits que lui confère 
l’une des dispositions suivantes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 
d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, ainsi que des intérêts, péna-
lités et autres charges afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou qui 
renvoie à ce paragraphe, et qui prévoit la percep-
tion d’une somme, ainsi que des intérêts, pénali-
tés et autres charges afférents, laquelle :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une coti-
sation prévue par le Régime de pensions du 
Canada, si la province est une province ins-
tituant un régime général de pensions au sens 


collection of a sum, and of any related interest, 
penalties or other amounts, and the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion; or


(b) any other creditor is or becomes entitled to real-
ize a security on any property that could be claimed 
by Her Majesty in exercising rights under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) any provision of provincial legislation that 
has a purpose similar to subsection 224(1.2) of 
the Income Tax Act, or that refers to that sub-
section, to the extent that it provides for the 
collection of a sum, and of any related interest, 
penalties or other amounts, and the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
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du paragraphe 3(1) de cette loi et si la loi pro-
vinciale institue un régime provincial de pen-
sions au sens de ce paragraphe.


 (3) [Effet] L’ordonnance prévue à l’article 11.02, à l’ex-
ception des passages de celle-ci qui suspendent l’exercice 
des droits de Sa Majesté visés aux alinéas (1)a) ou b), n’a 
pas pour effet de porter atteinte à l’application des dispo-
sitions suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, ainsi que des 
intérêts, pénalités et autres charges afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, et qui prévoit la perception d’une somme, 
ainsi que des intérêts, pénalités et autres charges affé-
rents, laquelle :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, si 
la province est une province instituant un régime 
général de pensions au sens du paragraphe 3(1) de 
cette loi et si la loi provinciale institue un régime 
provincial de pensions au sens de ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 
provincial et toute autre règle de droit, la même portée 
et le même effet que le paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu quant à la somme visée au sous-
alinéa c)(i), ou que le paragraphe 23(2) du Régime de 
pensions du Canada quant à la somme visée au sous-
alinéa c)(ii), et quant aux intérêts, pénalités et autres 
charges afférents, quelle que soit la garantie dont béné-
ficie le créancier.


3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion.


 (3) [Operation of similar legislation] An order made 
under section 11.02, other than the portions of that 
order that affect the exercise of rights of Her Majesty 
referred to in paragraph (1)(a) or (b), does not affect the 
operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts, or


(c) any provision of provincial legislation that has a 
purpose similar to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, and 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same 
effect and scope against any creditor, however secured, 
as subsection 224(1.2) of the Income Tax Act in respect 
of a sum referred to in subparagraph (c)(i), or as subsec-
tion 23(2) of the Canada Pension Plan in respect of a 
sum referred to in subparagraph (c)(ii), and in respect of 
any related interest, penalties or other amounts.
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 37. (1) [Fiducies présumées] Sous réserve du para-
graphe (2) et par dérogation à toute disposition législa-
tive fédérale ou provinciale ayant pour effet d’assimiler 
certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice ne 
peut être considéré comme tel par le seul effet d’une telle 
disposition.


 (2) [Exceptions] Le paragraphe (1) ne s’applique 
pas à l’égard des sommes réputées détenues en fiducie 
aux termes des paragraphes 227(4) ou (4.1) de la Loi de 
l’impôt sur le revenu, des paragraphes 23(3) ou (4) du 
Régime de pensions du Canada ou des paragraphes 86(2) 
ou (2.1) de la Loi sur l’assurance-emploi (chacun étant 
appelé « disposition fédérale » au présent paragraphe) ou 
à l’égard des sommes réputées détenues en fiducie aux 
termes de toute loi d’une province créant une fiducie pré-
sumée dans le seul but d’assurer à Sa Majesté du chef de 
cette province la remise de sommes déduites ou retenues 
aux termes d’une loi de cette province, si, dans ce dernier 
cas, se réalise l’une des conditions suivantes :


a) la loi de cette province prévoit un impôt sembla-
ble, de par sa nature, à celui prévu par la Loi de l’im-
pôt sur le revenu, et les sommes déduites ou retenues 
au titre de cette loi provinciale sont de même nature 
que celles visées aux paragraphes 227(4) ou (4.1) de la 
Loi de l’impôt sur le revenu;


b) cette province est une province instituant un 
régime général de pensions au sens du paragraphe 
3(1) du Régime de pensions du Canada, la loi de cette 
province institue un régime provincial de pensions 
au sens de ce paragraphe, et les sommes déduites ou 
retenues au titre de cette loi provinciale sont de même 
nature que celles visées aux paragraphes 23(3) ou (4) 
du Régime de pensions du Canada.


Pour l’application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée 
est réputée avoir, à l’encontre de tout créancier de la com-
pagnie et malgré tout texte législatif fédéral ou provin-
cial et toute règle de droit, la même portée et le même 
effet que la disposition fédérale correspondante, quelle 
que soit la garantie dont bénéficie le créancier.


Loi sur la taxe d’accise, L.R.C. 1985, ch. E-15 (en 
date du 13 décembre 2007)


 222. (1) [Montants perçus détenus en fiducie] La per-
sonne qui perçoit un montant au titre de la taxe prévue 
à la section II est réputée, à toutes fins utiles et malgré 
tout droit en garantie le concernant, le détenir en fiducie 
pour Sa Majesté du chef du Canada, séparé de ses pro-
pres biens et des biens détenus par ses créanciers garantis 
qui, en l’absence du droit en garantie, seraient ceux de la 


 37. (1) [Deemed trusts] Subject to subsection (2), 
despite any provision in federal or provincial legisla-
tion that has the effect of deeming property to be held 
in trust for Her Majesty, property of a debtor company 
shall not be regarded as being held in trust for Her 
Majesty unless it would be so regarded in the absence 
of that statutory provision.


 (2) [Exceptions] Subsection (1) does not apply in 
respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, sub-
section 23(3) or (4) of the Canada Pension Plan or sub-
section 86(2) or (2.1) of the Employment Insurance Act 
(each of which is in this subsection referred to as a “fed-
eral provision”), nor does it apply in respect of amounts 
deemed to be held in trust under any law of a province 
that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the 
province of amounts deducted or withheld under a law 
of the province if


(a) that law of the province imposes a tax similar 
in nature to the tax imposed under the Income Tax 
Act and the amounts deducted or withheld under that 
law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of 
the Income Tax Act, or


(b) the province is a “province providing a compre-
hensive pension plan” as defined in subsection 3(1) 
of the Canada Pension Plan, that law of the province 
establishes a “provincial pension plan” as defined in 
that subsection and the amounts deducted or with-
held under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or 
(4) of the Canada Pension Plan,


and for the purpose of this subsection, any provision 
of a law of a province that creates a deemed trust is, 
despite any Act of Canada or of a province or any other 
law, deemed to have the same effect and scope against 
any creditor, however secured, as the corresponding 
federal provision.


Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 
13, 2007)


 222. (1) [Trust for amounts collected] Subject to 
subsection (1.1), every person who collects an amount 
as or on account of tax under Division II is deemed, 
for all purposes and despite any security interest in the 
amount, to hold the amount in trust for Her Majesty in 
right of Canada, separate and apart from the property 
of the person and from property held by any secured 
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personne, jusqu’à ce qu’il soit versé au receveur général 
ou retiré en application du paragraphe (2).


 (1.1) [Montants perçus avant la faillite] Le paragraphe 
(1) ne s’applique pas, à compter du moment de la faillite 
d’un failli, au sens de la Loi sur la faillite et l’insolvabi-
lité, aux montants perçus ou devenus percevables par lui 
avant la faillite au titre de la taxe prévue à la section II.


. . .


 (3) [Non-versement ou non-retrait] Malgré les autres 
dispositions de la présente loi (sauf le paragraphe (4) du 
présent article), tout autre texte législatif fédéral (sauf la 
Loi sur la faillite et l’insolvabilité), tout texte législatif 
provincial ou toute autre règle de droit, lorsqu’un mon-
tant qu’une personne est réputée par le paragraphe (1) 
détenir en fiducie pour Sa Majesté du chef du Canada 
n’est pas versé au receveur général ni retiré selon les 
modalités et dans le délai prévus par la présente partie, 
les biens de la personne — y compris les biens détenus 
par ses créanciers garantis qui, en l’absence du droit en 
garantie, seraient ses biens — d’une valeur égale à ce 
montant sont réputés :


a) être détenus en fiducie pour Sa Majesté du chef 
du Canada, à compter du moment où le montant est 
perçu par la personne, séparés des propres biens de la 
personne, qu’ils soient ou non assujettis à un droit en 
garantie;


b) ne pas faire partie du patrimoine ou des biens de 
la personne à compter du moment où le montant est 
perçu, que ces biens aient été ou non tenus séparés de 
ses propres biens ou de son patrimoine et qu’ils soient 
ou non assujettis à un droit en garantie.


Ces biens sont des biens dans lesquels Sa Majesté du chef 
du Canada a un droit de bénéficiaire malgré tout autre 
droit en garantie sur ces biens ou sur le produit en décou-
lant, et le produit découlant de ces biens est payé au rece-
veur général par priorité sur tout droit en garantie.


Loi sur la faillite et l’insolvabilité, L.R.C. 1985, ch. 
B-3 (en date du 13 décembre 2007)


 67. (1) [Biens du failli] Les biens d’un failli, consti-
tuant le patrimoine attribué à ses créanciers, ne compren-
nent pas les biens suivants :


creditor of the person that, but for a security interest, 
would be property of the person, until the amount is 
remitted to the Receiver General or withdrawn under 
subsection (2).


 (1.1) [Amounts collected before bankruptcy] 
Subsection (1) does not apply, at or after the time a 
person becomes a bankrupt (within the meaning of the 
Bankruptcy and Insolvency Act), to any amounts that, 
before that time, were collected or became collectible 
by the person as or on account of tax under Division 
II.


. . .


 (3) [Extension of trust] Despite any other provision 
of this Act (except subsection (4)), any other enactment 
of Canada (except the Bankruptcy and Insolvency Act), 
any enactment of a province or any other law, if at any 
time an amount deemed by subsection (1) to be held by 
a person in trust for Her Majesty is not remitted to the 
Receiver General or withdrawn in the manner and at the 
time provided under this Part, property of the person 
and property held by any secured creditor of the person 
that, but for a security interest, would be property of the 
person, equal in value to the amount so deemed to be 
held in trust, is deemed


(a) to be held, from the time the amount was col-
lected by the person, in trust for Her Majesty, sep-
arate and apart from the property of the person, 
whether or not the property is subject to a security 
interest, and


(b) to form no part of the estate or property of the 
person from the time the amount was collected, 
whether or not the property has in fact been kept 
separate and apart from the estate or property of the 
person and whether or not the property is subject to 
a security interest


and is property beneficially owned by Her Majesty 
in right of Canada despite any security interest in the 
property or in the proceeds thereof and the proceeds 
of the property shall be paid to the Receiver General in 
priority to all security interests.


Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3 (as at December 13, 2007)


 67. (1) [Property of bankrupt] The property of a 
bankrupt divisible among his creditors shall not com-
prise
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a) les biens détenus par le failli en fiducie pour 
toute autre personne;


b) les biens qui, à l’encontre du failli, sont exempts 
d’exécution ou de saisie sous le régime des lois appli-
cables dans la province dans laquelle sont situés ces 
biens et où réside le failli;


b.1) dans les circonstances prescrites, les paiements 
au titre de crédits de la taxe sur les produits et services 
et les paiements prescrits qui sont faits à des person-
nes physiques relativement à leurs besoins essentiels 
et qui ne sont pas visés aux alinéas a) et b),


mais ils comprennent :


c) tous les biens, où qu’ils soient situés, qui appar-
tiennent au failli à la date de la faillite, ou qu’il peut 
acquérir ou qui peuvent lui être dévolus avant sa libé-
ration;


d) les pouvoirs sur des biens ou à leur égard, qui 
auraient pu être exercés par le failli pour son propre 
bénéfice.


 (2) [Fiducies présumées] Sous réserve du paragraphe 
(3) et par dérogation à toute disposition législative fédé-
rale ou provinciale ayant pour effet d’assimiler certains 
biens à des biens détenus en fiducie pour Sa Majesté, 
aucun des biens du failli ne peut, pour l’application de 
l’alinéa (1)a), être considéré comme détenu en fiducie 
pour Sa Majesté si, en l’absence de la disposition législa-
tive en question, il ne le serait pas.


 (3) [Exceptions] Le paragraphe (2) ne s’applique 
pas à l’égard des montants réputés détenus en fiducie 
aux termes des paragraphes 227(4) ou (4.1) de la Loi de 
l’impôt sur le revenu, des paragraphes 23(3) ou (4) du 
Régime de pensions du Canada ou des paragraphes 86(2) 
ou (2.1) de la Loi sur l’assurance-emploi (chacun étant 
appelé « disposition fédérale » au présent paragraphe) 
ou à l’égard des montants réputés détenus en fiducie aux 
termes de toute loi d’une province créant une fiducie pré-
sumée dans le seul but d’assurer à Sa Majesté du chef de 
cette province la remise de sommes déduites ou retenues 
aux termes d’une loi de cette province, dans la mesure 
où, dans ce dernier cas, se réalise l’une des conditions 
suivantes :


a) la loi de cette province prévoit un impôt sembla-
ble, de par sa nature, à celui prévu par la Loi de l’im-
pôt sur le revenu, et les sommes déduites ou retenues 
aux termes de la loi de cette province sont de même 
nature que celles visées aux paragraphes 227(4) ou 
(4.1) de la Loi de l’impôt sur le revenu;


(a) property held by the bankrupt in trust for any 
other person,


(b) any property that as against the bankrupt is 
exempt from execution or seizure under any laws 
applicable in the province within which the property 
is situated and within which the bankrupt resides, 
or


(b.1) such goods and services tax credit payments 
and prescribed payments relating to the essential 
needs of an individual as are made in prescribed cir-
cumstances and are not property referred to in para-
graph (a) or (b),


but it shall comprise


(c) all property wherever situated of the bankrupt 
at the date of his bankruptcy or that may be acquired 
by or devolve on him before his discharge, and


(d) such powers in or over or in respect of the prop-
erty as might have been exercised by the bankrupt 
for his own benefit.


 (2) [Deemed trusts] Subject to subsection (3), not-
withstanding any provision in federal or provincial leg-
islation that has the effect of deeming property to be 
held in trust for Her Majesty, property of a bankrupt 
shall not be regarded as held in trust for Her Majesty 
for the purpose of paragraph (1)(a) unless it would be so 
regarded in the absence of that statutory provision.


 (3) [Exceptions] Subsection (2) does not apply in 
respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, sub-
section 23(3) or (4) of the Canada Pension Plan or sub-
section 86(2) or (2.1) of the Employment Insurance Act 
(each of which is in this subsection referred to as a “fed-
eral provision”) nor in respect of amounts deemed to be 
held in trust under any law of a province that creates 
a deemed trust the sole purpose of which is to ensure 
remittance to Her Majesty in right of the province of 
amounts deducted or withheld under a law of the prov-
ince where


(a) that law of the province imposes a tax similar 
in nature to the tax imposed under the Income Tax 
Act and the amounts deducted or withheld under that 
law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of 
the Income Tax Act, or
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b) cette province est « une province instituant un 
régime général de pensions » au sens du paragraphe 
3(1) du Régime de pensions du Canada, la loi de cette 
province institue un « régime provincial de pensions » 
au sens de ce paragraphe, et les sommes déduites ou 
retenues aux termes de la loi de cette province sont de 
même nature que celles visées aux paragraphes 23(3) 
ou (4) du Régime de pensions du Canada.


Pour l’application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée 
est réputée avoir, à l’encontre de tout créancier du failli et 
malgré tout texte législatif fédéral ou provincial et toute 
règle de droit, la même portée et le même effet que la 
disposition fédérale correspondante, quelle que soit la 
garantie dont bénéficie le créancier.


 86. (1) [Réclamations de la Couronne] Dans le cadre 
d’une faillite ou d’une proposition, les réclamations prou-
vables — y compris les réclamations garanties — de Sa 
Majesté du chef du Canada ou d’une province ou d’un 
organisme compétent au titre d’une loi sur les accidents 
du travail prennent rang comme réclamations non garan-
ties.


. . .


 (3) [Effet] Le paragraphe (1) n’a pas pour effet de 
porter atteinte à l’application des dispositions suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, et des intérêts, 
pénalités ou autres montants y afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, dans la mesure où elle prévoit la percep-
tion d’une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui :


(i) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le  
revenu,


(b) the province is a “province providing a compre-
hensive pension plan” as defined in subsection 3(1) 
of the Canada Pension Plan, that law of the province 
establishes a “provincial pension plan” as defined in 
that subsection and the amounts deducted or with-
held under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or 
(4) of the Canada Pension Plan,


and for the purpose of this subsection, any provision 
of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province 
or any other law, deemed to have the same effect and 
scope against any creditor, however secured, as the cor-
responding federal provision.


 86. (1) [Status of Crown claims] In relation to a 
bankruptcy or proposal, all provable claims, includ-
ing secured claims, of Her Majesty in right of Canada 
or a province or of any body under an Act respecting 
workers’ compensation, in this section and in section 87 
called a “workers’ compensation body”, rank as unse-
cured claims.


. . .


 (3) [Exceptions] Subsection (1) does not affect the 
operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act;


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts; or


(c) any provision of provincial legislation that has a 
similar purpose to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or
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(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du paragra-
phe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de 
ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 
provincial et toute règle de droit, la même portée et le 
même effet que le paragraphe 224(1.2) de la Loi de l’im-
pôt sur le revenu quant à la somme visée au sous-alinéa 
c)(i), ou que le paragraphe 23(2) du Régime de pensions 
du Canada quant à la somme visée au sous-alinéa c)(ii), 
et quant aux intérêts, pénalités ou autres montants y affé-
rents, quelle que soit la garantie dont bénéficie le créan-
cier.


 Pourvoi accueilli avec dépens, la juge abella 
est dissidente.


 Procureurs de l’appelante : Fraser Milner 
Casgrain, Vancouver.


 Procureur de l’intimé : Procureur général du 
Canada, Vancouver.


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same 
effect and scope against any creditor, however secured, 
as subsection 224(1.2) of the Income Tax Act in respect 
of a sum referred to in subparagraph (c)(i), or as subsec-
tion 23(2) of the Canada Pension Plan in respect of a 
sum referred to in subparagraph (c)(ii), and in respect of 
any related interest, penalties or other amounts.


 Appeal allowed with costs, abella J. dissent-
ing.


 Solicitors for the appellant: Fraser Milner 
Casgrain, Vancouver.


 Solicitor for the respondent: Attorney General 
of Canada, Vancouver.
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The sole issue on this appeal is whether a stay order


made by a Chambers judge under s. 11 of the Companies'


Creditors Arrangement Act, R.S.C. 1985, Chap. C-36 is a bar to


realization by the Hongkong Bank of Canada (the "Bank") on


security granted to it under s. 178 of the Bank Act, R.S.C.


1985, Chap. B-1.


The facts relevant to resolution of the issue are not in


dispute.  The respondent Chef Ready Foods Ltd. ("Chef Ready")


is in the business of manufacturing and wholesaling fresh and


frozen pizza products.  The appellant Bank provided credit and


other banking services to Chef Ready.  As part of the security


for its indebtedness Chef Ready executed the appropriate


documentation and filed the appropriate notices under s. 178


of the Bank Act.  Accordingly the Bank holds what is commonly


referred to as "section 178 security".


Chef Ready encountered financial difficulties.  On August


22, 1990, following upon some fruitless negotiations, the


Bank, through its solicitors, demanded payment from Chef


Ready.  The debt then stood at $365,318.69 with interest


accruing thereafter at $150.443 per day.  Chef Ready did not


pay.
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On August 27, 1990 the Bank commenced proceedings upon


debenture security which it held and upon guarantees by the


principals of Chef Ready.  Also on August 27, 1990, the Bank


appointed an agent under a general assignment of book debts


which it held, with instructions to the agent to realize upon


the accounts.  In the meantime, on August 23, 1990, so as to


qualify under the Companies' Creditors Arrangement Act (the


"C.C.A.A."), Chef Ready had granted a trust deed to a trustee


and issued an unsecured $50 bond.  On August 28, 1990, the day


after the Bank commenced its debenture and guarantee


proceedings, Chef Ready filed a petition seeking various forms


of relief under the C.C.A.A.  On the same day Chef Ready filed


an application, ex parte, as they were entitled to do under


the C.C.A.A., for an order to be issued that day granting the


relief claimed in the petition.


The application was heard in Chambers in the afternoon of


August 28, 1990 and the following day.  The Bank learned "on


the grapevine" of the application and appeared on the hearing


and was given standing to make submissions.  It also filed


affidavit evidence which appears to have been taken into


account by the Chambers judge.  The affidavit evidence had


appended to it, inter alia, the s. 178 security documentation.


On August 30, 1990 the Chambers judge granted the order and


delivered oral reasons at the end of which he said:
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"I therefore conclude that the Companies' Creditors
Arrangement Act is an overriding statute which
gives the court power to stay all proceedings
including the right of the bank to collect the
accounts receivable."


The reasons refer specifically to the accounts receivable


because the Bank was then poised ready to take possession of


those accounts and collect the amounts owing.  Its right to do


so arose under the general assignment of book debts and under


clause 4 of the s. 178 security instrument:


" 4.  If the Customer shall sell the property or
any part thereof, the proceeds of any such sale,
including cash, bills, notes, evidence of title,
and securities, and the indebtedness of any
purchaser in connection with such sales shall be
the property of the Bank to be forthwith paid or
transferred to the Bank, and until so paid or
transferred to be held by the Customer on behalf of
and in trust for the Bank.  Execution by the
Customer and acceptance by the Bank of an
assignment of book debts shall be deemed to be in
furtherance of this declaration and not an
acknowledgement by the Bank of any right or title
on the part of the Customer to such book debts."


The formal order made by the Chambers judge contains a


paragraph which stays realization upon or otherwise dealing


with any securing on "the undertaking, property and assets" of


Chef Ready:


" THIS COURT FURTHER ORDERS THAT all proceedings
taken or that might be taken by any of the
Petitioners' creditors or any other person, firm or
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corporation under the Bankruptcy Act (Canada) or
the Winding-Up Act (Canada) shall be stayed until
further Order of this Court upon 2 days notice to
the Petitioners and that further proceedings in any
action, suit or proceeding commenced by any person,
firm or corporation against any of the Petitioners
be stayed until the further Order of this Court
upon 2 days notice to the Petitioners, that no
action, suit or other proceeding may be proceeded
with or commenced against any of the Petitioners by
any person, firm or corporation except with leave
of this Court upon 2 days notice to the Petitioners
and subject to such terms as this Court may impose
and that the right of any person, firm or
corporation to realize upon or otherwise deal with
any property, right or security held by that
person, firm or corporation on the undertaking,
property and assets of the Petitioners be and the
same is postponed;"


(Emphasis added.)


The jurisdiction in the court to make such a stay order


is found in s. 11 of the C.C.A.A.:


" 11.  Notwithstanding anything in the
Bankruptcy Act or the Winding-Up Act, whenever an
application has been made under this Act in respect
of any company, the court, on the application of
any person interested in the matter, may, on notice
to any other person or without notice as it may see
fit,


(a) make an order staying, until such time as
the court may prescribe or until any further
order, all proceedings taken or that might be
taken in respect of the company under the
Bankruptcy Act and the Winding-Up Act or
either of them;
(b) restrain further proceedings in any
action, suit or proceeding against the company
on such terms as the court sees fit; and
(c) make an order that no suit, action or
other proceeding shall be proceeded with or
commenced against the company except with the
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leave of the court and subject to such terms
as the court imposes."


The question of whether a step, not involving any court


or litigation process, taken to realize upon the accounts


receivable is a "suit, action or other proceeding...against


the company" is not before the court on this appeal.  The Bank


does not put its case forward on that footing.  Its contention


is more general in nature.  It is that s. 178 security is


beyond the reach of the C.C.A.A.; put another way, that


whatever the scope of the C.C.A.A. it does not go so far as to


impede or qualify, or give jurisdiction to make orders which


will impede or qualify, the rights of realization of a holder


of s. 178 security.  Consistent with that position, by way of


relief on the appeal the Bank asks only that the stay order be


varied to free up the s. 178 security:


"NATURE OF ORDER SOUGHT


An order that the appeal of the Appellant be
allowed and an order be made the Order of the Judge
in the Court below be set aside insofar as it
restrains the Appellant from exercising its rights
under its section 178 security..."


The purpose of the C.C.A.A. is to facilitate the making


of a compromise or arrangement between an insolvent debtor


company and its creditors to the end that the company is able


to continue in business.  It is available to any company
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incorporated in Canada with assets or business activities in


Canada that is not a bank, a railway company, a telegraph


company, an insurance company, a trust company, or a loan


company.  When a company has recourse to the C.C.A.A. the


court is called upon to play a kind of supervisory role to


preserve the status quo and to move the process along to the


point where a compromise or arrangement is approved or it is


evident that the attempt is doomed to failure.  Obviously time


is critical.  Equally obviously, if the attempt at compromise


or arrangement is to have any prospect of success there must


be a means of holding the creditors at bay, hence the powers


vested in the court under s. ll.


There is nothing in the C.C.A.A. which exempts any


creditors of a debtor company from its provisions.  The all-


encompassing scope of the Act qua creditors is even


underscored by s. 8 which negates any contracting out


provisions in a security instrument.  And Chef Ready


emphasizes the obvious, that if it had been intended that s.


178 security or the holders of s. 178 security be exempt from


the C.C.A.A. it would have been a simple matter to say so.


But that does not dispose of the issue.  There is the Bank Act


to consider.
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There is nothing in the Loans and Security division of


the Bank Act either, where s. 178 is found, which specifically


excludes direct or indirect impact by the C.C.A.A.


Nonetheless the Bank's position, in essence, is that there is


a notional cordon sanitaire around s. 178 and other sections


associated with it such that neither the C.C.A.A. or orders


made under it can penetrate.  In support of its position the


Bank relies heavily upon the recent unanimous judgment of the


Supreme Court of Canada in Bank of Montreal v. Hall, [1990] 1


S.C.R. 121, and to a lesser degree upon an earlier unanimous


Supreme Court of Canada judgment in Flintoft v. Royal Bank of


Canada (1964), S.C.R. 631.


The principal issue in Hall was whether ss. 19 to 36 of


the Saskatchewan Limitation of Civil Rights Act applied to a


security taken under ss. 178 and 179 of the Bank Act.  The


court held that it was beyond the competence of the


Saskatchewan Legislature "to superadd conditions governing


realization over and above those found within the confines of


the Bank Act" (p. 154).  In the course of arriving at its


decision the court considered the property interest acquired


by a bank under s. 178 security, the legislative history


leading up to the present ss. 178 and 179, the purposes


intended to be achieved by the legislation, and the rights of


a bank holding s. 178 security.  All of those considerations
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have application to the issue here, and the judgment merits


reading in full to appreciate the relevance of all of its


parts.  However , a few extracts will serve to illustrate the


Bank's reliance:


"...a bank taking security under section 178
effectively acquires legal title to the borrower's
interest in the present and after-acquired property
assigned to it by the borrower"  (p. 134)


"...the Parliament of Canada has enacted these
sections not so much for the benefit of banks as
for the benefit of manufacturers"  (p.139)


"...These sections of the Bank Act have become an
integral part of bank lending activities and are a
means of providing support in many fields of
endeavour to an extent which otherwise would not be
practical from the standpoint of prudent banking"
(p. 139)


"The bank obtains and may assert its right to the
goods and their proceeds against the world, except
as only Parliament itself may reduce or modify
those rights"  (p. 143)


"...the rights, duties and obligations of creditor
and debtor are to be determined solely by reference
to the Bank Act..."  (p. 143)


"The essence of that regime [ss. 178 and 179], it
hardly needs repeating, is to assign to the bank,
on the taking out of the security, right and title
to the goods in question, and to confer, on default
of the debtor, and immediate right to seize and
sell those goods..."  (p. 152)


"...it was Parliament's manifest legislative
purpose that the sole realization scheme applicable
to the s. 178 security interest be that contained
in the Bank Act itself"  (p. 154)


"...Parliament, under its power to regulate
banking, has enacted a complete code that at once
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defines and provides for the realization of a
security interest"  (p. 155).


It is the insular theme which runs through these


propositions that the Bank seizes upon to support its claim


for immunity.  But, it must be asked, in what respect does the


preservation of the status quo qua creditors under the


C.C.A.A. for a temporary period infringe upon the rights of


the Bank under ss. 178 and 179?  It does not detract from the


Bank's title; it does not distort the mechanics of realization


of the security in the sense of the steps to be taken; it does


not prevent immediate crystallization of the right to seize


and sell; it does not breach the "complete code".  All that it


does is postpone the exercise of the right to seize and sell.


And here the Bank had already allowed at least five days to


expire between the accrual of the right and the taking of a


step to exercise.  It follows from this analysis that there is


no apparent bar in the Bank Act to the application of the


C.C.A.A. to s. 178 security and the Bank's rights in respect


of it.


Having regard to the broad public policy objectives of


the C.C.A.A. there is good reason why s. 178 security should


not be excluded from its provisions.  The C.C.A.A. was enacted


by Parliament in 1933 when the nation and the world were in


the grip of an economic depression.  When a company became
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insolvent liquidation followed because that was the


consequence of the only insolvency legislation which then


existed - the Bankruptcy Act and the Winding-Up Act.  Almost


inevitably liquidation destroyed the shareholders' investment,


yielded little by way of recovery to the creditors, and


exacerbated the social evil of devastating levels of


unemployment.  The government of the day sought, through the


C.C.A.A., to create a regime whereby the principals of the


company and the creditors could be brought together under the


supervision of the court to attempt a reorganization or


compromise or arrangement under which the company could


continue in business.  These excerpts from an article by


Stanley E. Edwards at p.587 of 1947 Vol. 25 of the Canadian


Bar Review, entitled "Reorganizations Under The Companies'


Creditors Arrangement Act", explain very well the historic and


continuing purposes of the Act:


" It is important in applying the C.C.A.A. to
keep in mind its purpose and several fundamental
principles which may serve to accomplish that
purpose.  Its object, as one Ontario judge has
stated in a number of cases, is to keep a company
going despite insolvency.  Hon. C. H. Cahan when he
introduced the bill into the House of Commons
indicated that it was designed to permit a
corporation, through reorganization, to continue
its business, and thereby to prevent its
organization being disrupted and its goodwill lost.
It may be that the main value of the assets of a
company is derived from their being fitted together
into one system and that individually they are
worth little  The trade connections associated with
the system and held by the management may also be
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valuable.  In the case of a large company it is
probable that no buyer can be found who would be
able and willing to buy the enterprise as a whole
and pay its going concern value.  The alternative
to reorganization then is often a sale of the
property piecemeal for an amount which would yield
little satisfaction to the creditors and none at
all to the shareholders."  (p. 592)


" There are a number of conditions and
tendencies in this country which underline the
importance of this statute.  There has been over
the last few years a rapid and continuous growth of
industry, primarily manufacturing.  The tendency
here, as in other expanding private enterprise
countries, is for the average size of corporations
to increase faster than the number of them, and for
much of the new wealth to be concentrated in the
hands of existing companies or their successors.
The results of permitting dissolutions of companies
without giving the parties an adequate opportunity
to reorganize them would therefore likely be more
serious in the future than they have been in the
past.


Because of the country's relatively small
population, however, Canadian industry is and will
probably continue to be very much dependent on
world markets and consequently vulnerable to world
depressions.  If there should be such a depression
it will become particularly important that an
adequate reorganization procedure should be in
existence, so that the Canadian economy will not be
permanently injured by discontinuance of its
industries, so that whatever going concern value
the insolvent companies have will not be lost
through dismemberment and sale of their assets, so
that their employees will not be thrown out of
work, and so that large numbers of investors will
not be deprived of their claims and their
opportunity to share in the fruits of the future
activities of the corporations.  While we hope that
this dismal prospect will not materialize, it is
nevertheless a possibility which must be
recognized.  But whether it does or not, the
growing importance of large companies in Canada
will make it important that adequate provision be
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made for reorganization of insolvent corporations."
(p. 590)


It is apparent from these excerpts and from the wording


of the statute that, in contrast with ss. 178 and 179 of the


Bank Act which are preocuppied with the competing rights and


duties of the borrower and the lender, the C.C.A.A. serves the


interests of a broad constituency of investors, creditors and


employees.  If a bank's rights in respect of s. 178 security


are accorded an unique status which renders those rights


immune from the provisions of the C.C.A.A. the protection


afforded that constituency for any company which has granted


s. 178 security will be largely illusory.  It will be illusory


because almost inevitably the realization  by the bank on its


security will destroy the company as a going concern.  Here,


for example, if the Bank signifies and collects the accounts


receivable Chef Ready will be deprived of working capital.


Collapse and liquidation must necessarily follow.  The lesson


will be that where s. 178 security is present a single


creditor can frustrate the public policy objectives of the


C.C.A.A.  There will be two classes of debtor companies:


those for whom there are prospects for recovery under the


C.C.A.A.; and those for whom the C.C.A.A. may be irrelevant


dependant upon the whim of the s. 178 security holder.  Given


the economic circumstances which prevailed when the C.C.A.A.
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was enacted it is difficult to imagine that the legislators of


the day intended that result to follow.


In the exercise of their functions under the C.C.A.A.


Canadian courts have shown themselves partial to a standard of


liberal construction which will further the policy objectives.


See such cases as Meridian Developments Inc. v. T.D. Bank


(1984), 52 C.B.R. 109 (Alta.Q.B.); Northland Properties


Limited v. Excelsior Life Insurance Company  (1989), 34


B.C.L.R. (2d) 122 (B.C.C.A.);  Re Feifer and Frame


Manufacturing Corporation (1947), 28 C.B.R. 124 (Que.C.A.);


Wynden Canada Inc. v. Gaz Metropolitaine (1982), 44 C.B.R. 285


(Que.S.C.); and Norcen Energy Resources v. Oakwood Petroleums


(1988) 72 C.B.R. 2 (Alta.Q.B.).  The trend demonstrated by


these cases is entirely consistent with the object and purpose


of the C.C.A.A.


The trend which emerges from this sampling will be given


effect here by holding that where the word security occurs in


the C.A.A.A. it includes s. 178 security and where the word


creditor occurs it includes a bank holding s. 178 security.


To the extent that there may be conflict between the two


statutes therefore, the broad scope of the C.C.A.A. prevails.
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For these reasons the disposition by the Chambers judge


of the application made by Chef Ready will be upheld.  It


follows that the appeal is dismissed.


"The Honourable Mr. Justice Gibbs"


I AGREE: The Honourable Mr. Justice Carrothers


I AGREE: The Honourable Mr. Justice Cumming
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MOTION brought by Crown seeking access to electronic data rooms created by debtor company.


Gascon J.C.S.:


The Motion at Issue


1      Her Majesty the Queen in Right of Newfoundland and Labrador (the "Province") seeks a declaratory order from this Court
to access the electronic data rooms set up by the Debtors ("Abitibi").
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2      Abitibi is under the protection of the Companies' Creditors Arrangement Act 1  ("CCAA") since April 17, 2009. In the
context of the restructuring process undertaken following the Initial Order, it created electronic data rooms containing non-
public financial and corporate information.


3      This was done in order to allow its stakeholders and their financial and legal advisors to better assess the ongoing condition
of its business as the restructuring evolved. To have access to the electronic data rooms, permission has first to be obtained
from Abitibi. Signature of confidentiality agreements is required as well.


4      The Province requested such an access to the electronic data rooms. Abitibi denied its request.


5      In its Motion 2  , the Province contends that Abitibi's refusal is contrary to the principles underlying the CCAA. It argues
that the denial is unfair, discriminatory and unjustifiable. It insists upon being treated in the same manner as other Abitibi's
stakeholders.


6      Abitibi strongly opposes the Motion 3 .


7      It considers that the Province is neither a creditor of Abitibi, nor a genuine stakeholder in its restructuring. It adds that
the Province does not come to Court with clean hands, but rather brings the Motion for collateral purposes, unrelated to the
restructuring process. In that regard, Abitibi insists upon the fact the Province owes it in excess of $300 million for the recent
wrongful appropriation of its assets.


The Electronic Data Rooms


8      Based on the representations made to the Court, the electronic data rooms, subject of the debate, were created voluntarily
at the initiative of Abitibi. There are no statutory requirements in the CCAA imposing upon a debtor company to do so.


9      Abitibi has elected to do it in order to assist, facilitate and advance its restructuring process and to help transmitting its
non-public financial and corporate information to those who required it in that context.


10      Creating such data rooms for the benefit of stakeholders in a CCAA restructuring process is not unheard of. In large
restructurings such as this one, putting in place similar data rooms is acceptable, if not common, practice. It normally enhances
the chances of success of the process. Seldom does one see litigation arising from the creation of these data rooms. No precedents
have indeed been found on the issue that the Court is asked to decide.


11      Here, access to Abitibi's electronic data rooms has, apparently, not been given to every stakeholder. In fact, according
to Abitibi, no individual creditor has been granted such access so far.


12      To this day, the data rooms have rather been accessed solely by the financial and legal advisors of precise creditor
groups like the Ad Hoc Committee of the Unsecured Noteholders, the Term Lenders, the Ad Hoc Committee of the Senior
Secured Noteholders, and the Unsecured Creditors Committee put in place pursuant to the Chapter 11 proceedings pending
in the State of Delaware.


13      These electronic data rooms provide information that goes beyond the quite extensive financial information already
circulated by the Monitor on a regular basis. To that end, no less than 20 reports are currently available on the Monitor's public
website.


14      They include, amongst others, regular four-week reporting on Abitibi's cash-flow results, receipts and disbursements
with variances analysis, current liquidity and revised cash-flow forecasts, and key performance indicators review. They cover
as well a timely overview of current market conditions in the forest products industry.


The Positions of the Parties
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a) The Province


15      The Province pleads that it needs to have access to the electronic data rooms to properly assess Abitibi's financial status
and to make informed decisions in the restructuring. It maintains that it has a duty to inform itself of the present and future
potential ability of Abitibi to cover the Province's claims against it.


16      To that end, it states that after Abitibi was granted CCAA protection in April 2009, the Province made a commitment to
the latter's former employees whose entitlement to severance and termination pay was stayed by the Initial Order.


17      Thus, in June 2009, it allegedly began to implement a plan whereby Abitibi's former employees in the Province received
their entitlement to severance and termination pay. In exchange, these former employees assigned their rights to make a claim
in the restructuring process to an organisation created by the various unions involved and funded by the Province.


18      Apparently, the Province has expended in excess of $24 million from the public purse to fulfil these obligations. It
contends that it will be repaid for these severance and termination expenses from the claims that will be made at some point
during the restructuring process.


19      The Province also argues that Abitibi is responsible towards it for alleged environmental contamination from a former


mine located in the town of Buchans. Relying on numerous media reports that it filed in the record 4  , the Province claims that
because of Abitibi's economic activities, the latter has exposed itself to numerous environmental obligations, the precise extent
of which remains to be determined.


20      The Province alleges that it has incurred significant costs in that regard. It adds, furthermore, that agreements have been
entered into for the Province's environmental consultants to have access to the sites for the purpose of determining the full
nature and extent of Abitibi's residual and environmental obligations.


21      In addition, during oral argument, the Province's Counsel claimed that his client would also have alleged tax claims to
raise against Abitibi. However, no allegation in the Motion refers to such assertion.


22      Because of the above, the Province submits that it should be treated similarly to other Abitibi's stakeholders with respect
to the electronic data rooms. The Court's discretion under the CCAA should, in its view, be exercised in favour of the Province
so that the right of access sought may be granted without delay.


b) Abitibi


23      Abitibi replies that the Province is simply unable to justify any status as actual or even potential creditor in this restructuring
process.


24      According to Abitibi, with regard to the funding process of Abitibi's former employees, the allegations of the Motion
indicate that the Province is simply not the assignee of the claims.


25      Abitibi states further that no evidence supports either the Province's Counsel's contentions that alleged tax claims would
be owed to his client.


26      As for the environmental obligations that Abitibi would have, it considers that the Province is the owner of the lands and
mining rights on which the mining site was situated. It adds that any residual interest was surrendered to the Province as far
back as in 1994, such that the Province has owned and managed the lands in question for over 15 years.


27      Abitibi also notes that it never itself operated the mine in question, while the reports that have been received so far by
the Province indicate a number of other possible causes of contamination.


28      Simply put, Abitibi is of the view that this contingent claim is, at best, highly speculative.
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29      That said, Abitibi refers to the following background elements to justify its position that the Province does not come to
Court with clean hands. In fact, it submits that ulterior motives warrant the filing of the Motion.


30      From Abitibi's standpoint, the conflict with the Province on the access to the electronic data rooms has its roots in events
going back to December 2008, some four months prior to the Initial Order issued in this case.


31      On December 4, 2008, after unsuccessful negotiations with the unions representing its workers, Abitibi announced the
closure of the Grand Falls mill located in the Province. The closure was to take place in the first quarter of 2009.


32      In the days following the announcement, Abitibi attempted in vain to negotiate with the Province an orderly winding-
down of the operations.


33      On December 16, 2008, without notice and within a single day, the Province introduced and passed into law the Abitibi-


Consolidated Rights and Assets Act 5  (the "Abitibi Act").


34      Pursuant to the Abitibi Act, the Province purported:


a) to seize with immediate effect substantially all of the assets, property and undertakings of Abitibi in the Province;


b) to cancel substantially all outstanding water and hydroelectric contracts and agreements between Abitibi and the
Province;


c) to cancel pending legal proceedings of Abitibi against the Province seeking the return of several hundreds of
thousands of dollars in unlawfully assessed payments in respect of water rights;


d) to deny Abitibi any compensation for the seized assets; and


e) to deny Abitibi access to the Province's Courts to seek redress.


35      Abitibi voiced strong opposition to this enactment and denounced it as unconstitutional, contrary to basic principles of
Canadian law and adopted in bad faith. In April 2009, one of Abitibi's U.S. subsidiaries indeed filed a Notice of Intent to Submit


a Claim to Arbitration in that regard under Chapter 11 of NAFTA 6 .


36      According to Abitibi, the seized property and rights had a value in excess of $300 million. As well, the expropriated assets
were generating revenues for Abitibi; some of the fixed assets could have even been sold for profit during the restructuring


process 7 .


37      Because of this, Abitibi concludes that the filing of the Motion is nothing more than a reaction to the expected claims
of Abitibi against the Province. Therefore, as part of its own Motion to Contest the Province's Motion, Abitibi itself seeks
declaratory conclusions to the effect that the Province cannot claim any relief until it has recognized the property rights it has
unlawfully seized.


38      Abitibi even wants this Court to immediately designate a Claims Officer to hear and determine the respective claims,
counter-claims, cross-claims and set-off claims of the parties against each other.


Analysis and Discussion


39      With all due respect to the position advanced by the Province, the Court considers that its Motion should be dismissed.


40      None of the arguments it submitted are persuasive under the circumstances. In contrast, Abitibi's objections to the access
sought are real; they are serious and they are many.


a) The principles underlying the CCAA
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41      To justify its request, the Province puts much emphasis on the principles underlying the CCAA. It is appropriate to
briefly review them.


42      It has often been said. No one seriously disputes it anymore. The CCAA is a remedial statute. Its purpose is to facilitate


compromises or arrangements between an insolvent debtor company and its creditors 8 .


43      Admittedly, the restructuring process conducted under the CCAA is, first and foremost, that of the debtor company and
its creditors who, ultimately, have the final say on the process.


44      Still, it is now accepted that the CCAA is designed as well to serve a broad constituency of stakeholders, be they investors,
creditors, employees or even, sometimes, local communities. It has thus been stated that Courts must have regard not only to


the interests of those that are directly affected by the restructuring process, but also to a wider public interest 9  .


45      However, if this broader public dimension goes beyond the simple direct relations between the debtor company and its
creditors, it does not stand alone by itself. This wider public interest or broader public dimension must always be put in the
balance together with the interest of those most directly affected by the restructuring process.


46      Accordingly, in any application brought under the CCAA such as this one, it is fair to say that in giving weight to broader
socio-economic or public interest considerations, the Court must keep in mind the key objectives of the Act. That is, to facilitate
a restructuring so as to reach a compromise between the debtor company and its creditors and allow the business to continue


as a going concern 10 .


47      As well, in exercising its jurisdiction in a broad and flexible manner to insure the CCAA's effectiveness, the Court must
remember that its role is one of judicial oversight. It is there to supervise the process and keep it moving towards its ultimate
goal, that of an acceptable arrangement.


48      In Stelco Inc., Re 11 , the Ontario Court of Appeal stated that in carrying this supervisory function under the legislation,
the judge in a CCAA restructuring process is exercising the statutory discretion provided by Section 11.


49      That said, in a CCAA restructuring process, the radically different economic stakes of the various creditors in the debtor


company entail that it is not realistic to constantly expect or have a level playing field 12 . There will sometimes be asymmetries,
variances and distinctions. Because of the flexibility of the CCAA, one is not to apply its regime rigidly, in the same manner
in every situation.


50      Bearing these considerations in mind, the Court considers that this is not a case where its judicial discretion should be
exercised in the manner sought by the Province. There are no reasonable or reasoned justifications that would support it.


51      To begin with, the status of the Province as creditor is not established, while its alleged status as potential creditor stands
on rather weak grounds.


52      Apart from that, relying on a mere and general quality of stakeholder remains quite insufficient to justify the relief sought.
In this regard, the reasons for Abitibi's denial appear legitimate and reasonable considering the objectives of the CCAA and
the interests of those involved.


b) The creditor or potential creditor status of the Province


53      In this case, the Province has simply failed to adduce any reliable or admissible evidence to establish that it is, actually,
a creditor of Abitibi.
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54      On one hand, the Province alleges, without supporting evidence, that it has made payments to certain former employees
of the Abitibi's Grand Falls mill. Yet, no evidence to establish the nature of the payments made or any lawful assignment of
the related claims has been put forward.


55      Indeed, when one reads paragraphs 7, 8 and 9 of the Motion, it appears obvious that if Abitibi's former employees in
the Province claims have been assigned to anyone, it is to an organisation created by the various unions involved, not to the
Province. Its role is simply to fund this organisation.


56      In that regard, the Motion itself refers to claims that will ultimately be made in the restructuring by an "Assignee".
According to the Motion, this "Assignee" is certainly not the Province.


57      On the other hand, the Province has not provided the Court with any reasonable and convincing evidence in support of
its other alleged status of potential creditor for environmental problems resulting from Abitibi's economic activities.


58      The Motion has merely referred to several press articles in support of an alleged claim against Abitibi for the contamination
arising from a closed mine in the town of Buchans.


59      These vague and unsubstantiated allegations are, at this point in time, barely supported. This is hardly sufficient to give
to the Province an alleged standing as creditor or even potential creditor of Abitibi.


60      To conclude on this basis that the Province is a creditor of Abitibi would, in essence, substitute speculation for reason
and guesswork for proof.


61      In a CCAA context, a potential creditor with a contingent claim bears the onus of showing, at the very least, that its claim


is neither speculative nor remote 13 . Some credible and reliable evidence must be offered in support. None exists here.


62      Finally, even though the Province's Counsel raised, during oral argument, that the Province would have a status as creditor
of Abitibi by reason of some outstanding tax claims, no allegation in the Motion, nor any evidence adduced in support thereof,
substantiate that contention.


c) The "stakeholder" argument


63      The Province's other argument to the effect that it is, in any event, a "stakeholder" in Abitibi's restructuring process is
no more convincing than the first one. Nor is the submission that, as alleged stakeholder in the process, the Province should
be entitled to an unfettered access to the electronic data rooms.


64      These data rooms have been set up to assist and enhance the Abitibi's restructuring process. However, there has not been
an open access to the data rooms for every creditor, and certainly not for every potential stakeholder.


65      In fact, based on the Court's understanding, access has been limited to some key undisputed creditors and their financial
and legal advisors.


66      More precisely, so far, access to the electronic data rooms has only been given to secured creditors of Abitibi whose assets
are being used in the restructuring process, and to committees of unsecured creditors whose status is officially recognized in
the U.S. proceedings or whose support is essential to the outcome of the restructuring because of the huge extent of the debt
owed to them.


67      No evidence suggests that mere potential or contingent creditors such as the Province have been given the kind of access
the Province is seeking. To the contrary, it appears that it has not been the case. From that standpoint, the alleged discrimination
claimed by the Province is simply not established.
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68      Likewise, the evidence offered does not support either the Province's claim that it is entitled to the same rights as those
of other stakeholders. Again, no stakeholder with a status similar to that of the Province has been given the access sought here.


69      Few would dispute that there are huge differences between the alleged status of the Province and that of key creditors
whose claims are undisputed and whose involvement remains pivotal to the final outcome of the restructuring.


70      In that regard, the Province's reference to the testimony of Mr. Robertson at another hearing ignores the particular context
in which it was given. It hardly justifies opening the doors of the electronic data rooms to all stakeholders without distinction.


True, by definition 14  , stakeholders are people who have an interest in a company's or organization's affairs. However, while
creditors are inevitably stakeholders, not all stakeholders are necessarily creditors.


71      In its Memorandum of Argument, the Province goes as far as pleading that the fact that it may not be a creditor of Abitibi is
not a valid reason to deny the access sought. The Court does not share that view. With respect, this is certainly a very important
consideration to keep in mind on an issue like this one.


72      In fact, in the Court's opinion, seldom would a judge allow, in a CCAA restructuring process, mere stakeholders who are
not creditors to have access to the non-public financial and corporate information of the debtor company.


73      In a similar fashion, access to the electronic data rooms to some creditors does not mean that similar access must necessarily
be given to everyone who requests it. The fact that Abitibi should ensure transparency and openness in its restructuring
proceedings and process does not entail that everyone should be treated similarly. Fair and equitable treatment does not
correspond to equal and identical treatment at all costs.


74      For instance, Abitibi could well, in some cases, deny access to its electronic data rooms to some categories of creditors
for legitimate commercial reasons. The example of a creditor who is a competitor of Abitibi comes to mind. There are no
doubt others.


75      Arguably, practical reasons could also justify Abitibi limiting access to its electronic data rooms to prevent its use
becoming impractical or the signing of confidentiality agreements meaningless by reason of the fact that too many persons
have access to the information.


76      This notwithstanding, the Province seems to suggest that because some creditors have had access to the electronic data
rooms, all stakeholders, no matter what is their status, should be given the same opportunity. The Court disagrees.


77      Contrary to what the Province pleads, it is not a fundamental tenet of insolvency law that similarly situated "stakeholders"
be treated in the same manner. The case law does not support this premise. It rather states that in insolvency law, unsecured


creditors are normally treated in the same manner in similar situation 15  . To apply the statement to "stakeholders" as well, with
no consideration to their precise status, goes way beyond what the case law indicates.


78      In a restructuring process under the CCAA, voting on the plan of arrangement remains, at all times, in the hands of the
creditors. If the interest of stakeholders other than creditors should, sometimes, be taken into consideration in the exercise of the
Court's judicial discretion or inherent jurisdiction, it does not elevate nor equate the status of stakeholders to that of creditors.


79      In the conduct of the restructuring process, mere "stakeholders" cannot realistically pretend to a status equal to that of
the creditors. The latter have a say in the ultimate plan. The former do not unless they do qualify as creditors.


80      This being so, the Court is of the view that Abitibi can, for legitimate business reasons and through the exercise of
reasonable business judgment, restrict access to its electronic data rooms when its use by mere stakeholders (or, sometimes,
even creditors) would not further nor enhance its restructuring process.


81      In this regard, lacking evidence of bad faith, the Court should be reluctant to intervene in the reasonable exercise of a
debtor company's business judgment. Such exercise should not be second-guessed lightly.
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82      Here, the Province wants access to the electronic data rooms not to enhance the restructuring process, but to assess the
extent of Abitibi's present and future ability to cover the Province's undetermined and potential environmental claims.


83      The Court considers it reasonable for Abitibi to deny access to its electronic data rooms to a potential creditor or mere
stakeholder with whom it has a legitimate debate and reasonable expectations of upcoming litigation. In particular where, like
here, the electronic data rooms apparently contain information concerning the economic claims of Abitibi against the Province.


84      In such a situation, the CCAA process should not be used to further a collateral objective that, in the end, is not in
connection with the ultimate goal of the Act.


85      The broader public dimension of the CCAA does not entail an unlimited and unfettered access to the non-public books,
records and financial data of a debtor company for all potential or contingent claimants, be they a public or governmental body.


86      Similarly, considerations for the wider public interest and broad public dimension do not confer to a mere stakeholder
the same status as a creditor in all aspects of the restructuring process.


87      To that end, the judgments rendered in the cases of Fracmaster 16  and Calpine 17  hardly support the Province's argument.
Transparency and openness in an asset sale process for an optimal recovery to the benefit of the debtor company is hardly
comparable to the kind of openness and transparency that the Province is advocating here.


88      Lastly, the alleged legitimate public interest relied upon by the Province is not in furtherance of the purposes of the
CCAA. It is, to the contrary, in furtherance of the Province's own interest of determining the real value of its potential claims
that are yet to be established.


89      Put otherwise, the Province wants to have access to the electronic data rooms to better evaluate whether Abitibi's pockets
will, one day, be deep enough.


90      This does not constitute a legitimate legal interest in the restructuring process, nor a legitimate commercial interest in
its success. From the allegations of its Motion, it is rather fair to say that the Province does not appear to have any genuine
interest in the restructuring of Abitibi. At the present time, nothing suggests that the Province will either shape the plan of
arrangement or have a say in its approval.


91      The fact that the Province is a governmental body does not change anything. It does not have more investigative entitlement
in the non-public financial or business information of a potential debtor than does any other person.


92      One could easily add that if the Province's true goal is merely to assess Abitibi's on going financial condition, what the
Monitor puts regularly on its website definitely provides the reader with what it needs in this respect.


93      In sum, the Court accepts Abitibi's assertion that the Province's purpose here is a collateral one. It has nothing to do with
the key objectives of the CCAA, namely to facilitate a restructuring and insure that Abitibi continues as a going concern.


94      Abitibi's denial of the Province's request is legitimate and reasonable. It is based on proper considerations. This is not a
situation where the Court should second-guess or review the exercise of Abitibi's business judgment.


95      To paraphrase what Farley J. once wrote, justice does not dictate to grant the access sought. Nor does practicality demand
that it be done here.


d) Closing remarks


96      In closing, the Court notes that both sides have said a lot on the Abitibi Act.
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97      For its part, the Province considers that the Abitibi Act is constitutional, even though it is retrospective, targeted and


confiscatory in nature 18  .


98      In contrast, Abitibi contends that the enactment is contrary to fundamental constitutional principles of the Canadian
Charter of Rights and Freedoms and Canadian Bill of Rights, as well as being unconstitutional. It considers the Act to be


punitive, confiscatory in nature and repugnant to public policy 19  .


99      While the Province argues that the potential claims of Abitibi against it as a result of the Abitibi Act are without merit,
the latter maintains that if any claim is ever filed by the Province in the restructuring process, the Court will have to assess the
constitutional validity of the Abitibi Act and the value of its cross-claims or set-off claims against the Province for the wrongful
expropriation it has been subjected to.


100      Be that as it may, the Court views as premature the requests contained in the conclusions of Abitibi's own Motion to
Contest. It is not necessary to immediately designate a former judge as Claims Officer to hear and determine all alleged claims
filed by the Province as well as any counter-claims or set-off claims to be raised by Abitibi.


101      For the time being, the Province has filed no claim in the Claims Process established in Abitibi's CCAA restructuring.
Consequently, it is too early to implement any kind of special process in that regard.


For These Reasons, the Court:


102      DISMISSES the "Motion for a Declaration that the Petitioner is Entitled to Access to the Electronic Data Rooms
Created by the Debtors";


103      DISMISSES as well conclusions [25] and [26] of the "Motion to Contest the Motion for Access to the Electronic Data
Rooms Created by the Petitioners";


104      WITH COSTS against Her Majesty the Queen in Right of Newfoundland and Labrador.


Schedule "A" — Abitibi Petitioners


1. ABITIBI-CONSOLIDATED INC.


2. ABITIBI-CONSOLIDATED COMPANY OF CANADA


3. 3224112 NOVA SCOTIA LIMITED


4. MARKETING DONOHUE INC.


5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC.


6. 3834328 CANADA INC.


7. 6169678 CANADA INC.


8. 4042140 CANADA INC.


9. DONOHUE RECYCLING INC.


10. 1508756 ONTARIO INC.


11. 3217925 NOVA SCOTIA COMPANY


12. LA TUQUE FOREST PRODUCTS INC.
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13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED


14. SAGUENAY FOREST PRODUCTS INC.


15. TERRA NOVA EXPLORATIONS LTD.


16. THE JONQUIERE PULP COMPANY


17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY


18. SCRAMBLE MINING LTD.


19. 9150-3383 QUÉBEC INC.


Schedule "B" — Bowater Petitioners


1. BOWATER CANADIAN HOLDINGS INC.


2. BOWATER CANADA FINANCE CORPORATION


3. BOWATER CANADIAN LIMITED


4. 3231378 NOVA SCOTIA COMPANY


5. ABITIBIBOWATER CANADA INC.


6. BOWATER CANADA TREASURY CORPORATION


7. BOWATER CANADIAN FOREST PRODUCTS INC.


8. BOWATER SHELBURNE CORPORATION


9. BOWATER LAHAVE CORPORATION


10. ST-MAURICE RIVER DRIVE COMPANY LIMITED


11. BOWATER TREATED WOOD INC.


12. CANEXEL HARDBOARD INC.


13. 9068-9050 QUÉBEC INC.


14. ALLIANCE FOREST PRODUCTS (2001) INC.


15. BOWATER BELLEDUNE SAWMILL INC.


16. BOWATER MARITIMES INC.


17. BOWATER MITIS INC.


18. BOWATER GUÉRETTE INC.


19. BOWATER COUTURIER INC.


Schedule "C" — 18.6 CCAA Petitioners
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1. ABITIBIBOWATER INC.


2. ABITIBIBOWATER US HOLDING 1 CORP.


3. BOWATER VENTURES INC.


4. BOWATER INCORPORATED


5. BOWATER NUWAY INC.


6. BOWATER NUWAY MID-STATES INC.


7. CATAWBA PROPERTY HOLDINGS LLC


8. BOWATER FINANCE COMPANY INC.


9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED


10. BOWATER AMERICA INC.


11. LAKE SUPERIOR FOREST PRODUCTS INC.


12. BOWATER NEWSPRINT SOUTH LLC


13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC


14. BOWATER FINANCE II, LLC


15. BOWATER ALABAMA LLC


16. COOSA PINES GOLF CLUB HOLDINGS LLC
Motion dismissed.
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HEARD: July 25, 2014 


ENDORSEMENT 


 


[1] Nortel Networks Corporation (“NNC”) and other Canadian debtors filed for and were 


granted protection under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. c-36, 


(“CCAA”) on January 14, 2009. On the same date, Nortel Network Inc. (“NNI”) and other US 


debtors filed petitions in Delaware under the United States Bankruptcy Code, 11 U.S.C., Chapter 


11.  


[2] Beginning in 1996, unsecured pari passu notes were issued under three separate bond 


indentures, first by a US Nortel corporation guaranteed by Nortel Networks Limited (“NNL”), a 


Canadian corporation, and then by NNL in several tranches jointly and severally guaranteed by 


NNC and NNI (the “crossover  bonds”). Thus all of the notes are payable by Nortel entities in 


both Canada and the US, either as the maker or guarantor. Under claims procedures in both the 


Canadian and US proceedings, claims by bondholders for principal and pre-filing interest in the 


amount of US$4.092 billion have been made against each of the Canadian and US estates. The 


bondholders also claim to be entitled to post-filing interest and related claims under the terms of 


the bonds which, as of December 31, 2013, amounted to approximately US$1.6 billion.  


[3] The total assets realized on the sale of Nortel assets worldwide which are the subject of 


the allocation proceedings amongst the Canadian, US, and European, Middle East and African 


estates (“EMEA”) are approximately US$7.3 billion, and thus the post-filing bond interest claims 


of now more than US$1.6 billion represent a substantial portion of the total assets available to all 


three estates. While the post-filing bond interest grows at various compounded rates under the 


terms of the bonds, the US$7.3 billion is apparently not growing at any appreciable rate because 


of the very conservative nature of the investments made with it pending the outcome of the 
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insolvency proceedings. Apart from the bondholders, the main claimants against the Canadian 


debtors are Nortel disabled employees, former employees and retirees. 


[4] The bond claims in the Canadian proceedings have been filed pursuant to a claims 


procedure order in the CCAA proceedings dated July 30, 2009.  The order contemplated that the 


claims filed under it would be finally determined in accordance with further procedures to be 


authorized, including by a further claims resolution order. By order dated September 16, 2010, a 


further order was made in the CCAA proceedings that authorized procedures to determine claims 


for all purposes. 


[5] By direction of June 24, 2014, it was ordered that the following issues be argued: 


(a) whether the holders of the crossover bond claims are legally entitled in each 


jurisdiction to claim or receive any amounts under the relevant indentures above 


and beyond the outstanding principal debt and pre-petition interest (namely, 


above and beyond US$4.092 billion); and 


(b) if it is determined that the crossover bondholders are so entitled, what additional 


amounts are such holders entitled to so claim and receive. 


[6] The hearing in the US Bankruptcy Court was scheduled to proceed at the same time as 


the hearing in this Court but was adjourned due to an apparent settlement between the US 


Debtors and the US Unsecured Creditors Committee. 


[7] The Monitor and Canadian debtors, supported by the Canadian Creditors’ Committee, the 


UK Pension Claimants, the EMEA debtors, and the Wilmington Trust take the position that in a 


liquidating CCAA proceeding such as this, post-filing interest is not legally payable on the 


crossover bonds as a result of the “interest stops” rule. The Ad Hoc Group of Bondholders, 


supported by the US Unsecured Creditors’ Committee, Law Debenture Trust Company of New 


York and Bank of New York Mellon take the position that there is no “interest stops” rule in 


CCAA proceedings and that the right to interest on the crossover bonds is not lost on the filing of 


20
14


 O
N


S
C


 4
77


7 
(C


an
LI


I)







- Page 4 - 


 


CCAA proceedings and can be the subject of negotiations regarding a CCAA plan of 


reorganization. They take the position that no distribution of Nortel’s sale proceeds that fails to 


recognize the full amount of the crossover bondholders’ claims, including post-filing interest, 


can be ordered under the CCAA except under a negotiated CCAA plan duly approved by the 


requisite majorities of creditors and sanctioned by the court. 


[8] For the reasons that follow, I accept the position and hold that post-filing interest is not 


legally payable on the crossover bonds in this case. 


The interest stops rule  


[9] In this case, the bondholders have a contractual right to interest. The other major 


claimants, being pensioners, do not. The Canadian debtors contend that the reason for the interest 


stops rule is one of fundamental fairness and that the rule should apply in this case.  


[10] The Canadian debtors contend that the interest-stops rule is a common law rule corollary 


to the pari passu rule governing rateable payments of an insolvent’s debts and that while the 


CCAA is silent as to the right to post-filing interest, it does not rule out the interest-stops rule.  


[11] The bondholders contend that to deny them the right to post-filing interest would amount 


to a confiscation of a property right to interest and that absent express statutory authority  the 


court has no ability to interfere with their contractual entitlement to interest. I do not see their 


claim to interest as being a property right, as the bonds are unsecured. See Thibodeau v.  


Thibodeau (C.A.), 104 O.R. (3d) 161, at para. 43. However, the question remains as to whether 


their contractual rights should prevail. 


[12]  It is a fundamental tenet of insolvency law that all debts shall be paid pari passu and all 


unsecured creditors receive equal treatment. See Shoppers Trust Co. (Liquidator of) v. Shoppers 


Trust Co. (2005), 74 O.R. (3d) 652 (C.A.) at para. 25, per Blair J.A. and Indalex Ltd. (Re) 


(2009), 55 C.B.R. (5th) 64 (Ont. S.C.), at para. 16 per Morawetz J. This common law principle 
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has led to the development of the interest stops rule. In Canada (Attorney General) v. 


Confederation Life Insurance Co., [2001] O.J. No. 2610, (Ont. S.C.), Blair J. (as he then was) 


stated the following: 


20     One of the governing principles of insolvency law - including proceedings 
in a winding-up - is that the assets of the insolvent debtor are to be distributed 


amongst classes of creditors rateably and equally, as those assets are found at the 
date of the insolvency. This principle has led to the development of the “interest 
stops rule”, i.e., that no interest is payable on a debt from the date of the winding-


up or bankruptcy. As Lord Justice James put it, colourfully, in Re Savin (1872), 
L.R. 7 Ch. 760 (C.A.), at p. 764: 


I believe, however, that if the question now arose for the first time I should 
agree with the rule [i.e. the “interest stops rule”], seeing that the theory in 
bankruptcy is to stop all things at the date of the bankruptcy, and to divide 


the wreck of the man's property as it stood at that time. 


[13] This rule is “judge-made” law. See In re Humber Ironworks and Shipbuilding Company 


(1869), L.R. 4 Ch. App. 643 at 647, per Sir G. M. Giffard, L.J.  


[14] In Shoppers Trust, Blair J.A. referred to pari passu principles in the context of the 


interest stops rule and the common law understanding of those rules in liquidation proceedings. 


He stated: 


25.  The rationale underlying this approach rests on a fundamental principle of 


insolvency law, namely, that “in the case of an insolvent estate, all the money 
being realized as speedily as possible, should be applied equally and rateably in 
payment of the debts as they existed at the date of the winding-up”: Humber 


Ironworks, supra, at p. 646 Ch. App. Unless this is the case, the principle of pari 
passu distribution cannot be honoured. See also Re McDougall, [1883] O.J. No. 


63, 8 O.A.R. 309, at paras. 13-15; Principal Savings & Trust Co. v. Principal 
Group Ltd. (Trustee of) (1993), 109 D.L.R. (4th) 390, 14 Alta. L.R. (3d) 442 
(C.A.), at paras. 12-16; and Canada (Attorney General) v. Confederation Trust 


Co. (2003), 65 O.R. (3d) 519, [2003] O.J. No. 2754 (S.C.J.), at p. 525 [O.R.] 
While these cases were decided in the context of what is known as the “interest 


stops” rule, they are all premised on the common law understanding that claims 
for principal and interest are provable in liquidation proceedings to the date of the 
winding-up. 
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[15] The interest stops rule has been applied in winding-up cases in spite of the fact that the 


legislation did not provide for it. In Shoppers Trust, Blair J.A. stated: 


26.  Thus, it was of little moment that the provisions of the Winding-up Act in 


force at the time of the March 10, 1993 order did not contain any such term. The 
1996 amendment to s. 71(1) of the Winding-up and Restructuring Act, 
establishing that claims against the insolvent estate are to be calculated as at the 


date of the winding-up, merely clarified and codified the position as it already 
existed in insolvency law. 


[16] In Abacus Cities Ltd. (Trustee of) v. AMIC Mortgage Investment Corp. (1992), 11 C.B.R. 


(3d) 193 (Alta. C.A.), Kerans J.A. applied the interest stops rule in a bankruptcy proceeding 


under the BIA even although, in his view, the BIA assumed that interest was not payable after 


bankruptcy but did not expressly forbid it. He did so on the basis of the common law rule 


enunciated in Re Savin, quoted by Blair J. in Confederation Life. Kerans J.A. stated: 


19.   … I accept that Savin expresses the law in Canada today: claims provable in 
bankruptcy cannot include interest after bankruptcy. 


[17] In Confederation Life, Blair J. was of the view that the Winding-Up Act and the BIA 


could be interpreted to permit post-filing interest. Yet he held that the common law insolvency 


interest stops rule applied. He stated: 


22     This common law principle has been applied consistently in Canadian 


bankruptcy and winding-up proceedings. This is so notwithstanding the language 
of subsection 71(1) of the Winding-Up Act and section 121 of the BIA, which 
might be read to the contrary, in my view…. 


23     Yet the "interest stops" principle has always applied to the payment of post-
insolvency interest, and the provisions of subsection 71(1) have never been 


interpreted to trump the common law insolvency “interest stops rule”. 


[18] Thus I see no reason to not apply the interest stops rule to a CCAA proceeding because 


the CCAA does not expressly provide for its application. The issue is whether the rule should 


apply to this CCAA proceeding.  


Nature of the CCAA proceeding 
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[19] When the Nortel entities filed for CCAA protection on January 14, 2009, and filed on the 


same date in the US and the UK, the stated purpose was to stabilize the Nortel business to 


maximize the chances of preserving all or a portion of the enterprise. However that hope quickly 


evaporated and on June 19, 2009 Nortel issued a news release announcing it had sold its CMDA 


business and LTE Access assets and that it was pursuing the sale of its other business interests. 


Liquidation followed, first by a sale of Nortel’s eight business lines in 2009-2011 for US$2.8 


billion and second by the sale of its residual patent portfolio under a stalking-horse bid process in 


June 2011 for US$4.5 billion. The sale of the CMDA and LTE assets was approved on June 29, 


2009. 


[20] The Canadian debtors contend that this CCAA proceeding is a liquidating proceeding, 


and thus in substance the same as a bankruptcy under the BIA. The bondholders contend that 


there is no definition of a “liquidating” CCAA proceeding and no distinct legal category of a 


liquidating CCAA, essentially arguing that like beauty, it is in the eyes of the beholder.  


[21] In this case, I think there is little doubt that this is a liquidating CCAA process and has 


been since June, 2009, notwithstanding that there was some consideration given to monetizing 


the residual intellectual property in a new company to be formed (referred to as IPCO) before it 


was decided to sell the residual intellectual property that resulted in the sale to the Rockstar 


consortium for US$4.5 billion. In Re Nortel Networks Corp., 2012 ONSC 1213, 88 C.B.R. (5th) 


111, Morawetz J. referred to his recognizing in his June 29, 2009 Nortel decision approving the 


sale of the CMDA and LTE assets that the CCAA can be applied in “a liquidating insolvency”. 


See also Dr. Janis P. Sarra, Rescue! The Companies’ Creditors Arrangement Act, 2nd ed. 


(Toronto: Carswell, 2013) at p. 167, in which she states “increasingly, there are ‘liquidating 


CCAA’ proceedings, whereby the debtor corporation is for all intents and purposes liquidated”.  


[22] In re Lehndorff General Partners Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. S.C.), Farley J. 


recognized in para. 7 that a CCAA proceeding might involve liquidation. He stated: 
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It appears to me that the purpose of the CCAA is also to protect the interests of 
creditors and to enable an orderly distribution of the debtor company's affairs. 


This may involve a winding-up or liquidation of a company … provided the same 
is proposed in the best interests of the creditors generally. 


[23] It is quite common now for there to be liquidating CCAA proceedings in which there is 


no successful restructuring of the business but rather a sale of the assets and a distribution of the 


proceeds to the creditors of the business. Nortel is unfortunately one of such CCAA proceedings. 


 


Can the interest stops rule apply in a CCAA proceeding? 


[24] There is no controlling authority in Canada in a case such as this in which there is a 


contested claim being made by bondholders for post-filing interest against an insolvent estate 


under the CCAA, let alone under a liquidating CCAA process, or in which the other creditors are 


mainly pensioners with no contractual right to post-filing interest. Accordingly, it is necessary to 


deal with first principles and with various cases raised by the parties. 


[25] The Canadian debtors contend that the rationale for the interest stops rule is equally 


applicable to a liquidating CCAA proceeding as it is in a BIA or Winding-Up proceeding. They 


assert that the reason for the interest stops rule is one of fundamental fairness.  An insolvency 


filing under the CCAA stays creditor enforcement.  Accordingly, it is unfair to permit the 


bondholders with a contractual right to receive a payment on account of interest, and thus 


compensation for the delay in receipt of payment, while other creditors such as the pension 


claimants, who have been equally delayed in payment by virtue of the insolvency, receive no 


compensation.  They cite Sir G. M. Giffard, L.J.  in Humber Ironworks: 


I do not see with what justice interest can be computed in favour of creditors 


whose debts carry interest, while creditors whose debts do not carry interest are 
stayed from recovering judgment, and so obtaining a right to interest. 
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[26] In Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 


379, Deschamps J. reaffirmed that the purpose of a CCAA stay of proceedings is to preserve the 


status quo. She stated at para. 77: 


The CCAA creates conditions for preserving the status quo while attempts are 
made to find common ground amongst stakeholders for a reorganization that is 


fair to all. 


[27] If post-filing interest is available to one set of creditors while the other creditors are 


prevented from asserting their rights and obtaining post-judgment interest, the Canadian 


Creditors’ Committee contend that the status quo has not been preserved.  


[28] It has long been recognized that the federal insolvency regime includes the CCAA and 


the BIA and that the two statutes create a complimentary and interrelated scheme for dealing 


dealing with the property of insolvent companies. See Re Ivaco Inc. (2006), 83 O.R. (3d) 108 


(C.A.), at paras. 62 and 64, per Laskin J.A. 


[29] Recently the Supreme Court of Canada analysed the CCAA and indicated that the BIA 


and CCAA are to be considered parts of an integrated insolvency scheme, the court will favour 


interpretations that give creditors analogous entitlements under the CCAA and BIA, and the 


court will avoid interpretations that give creditors incentives to prefer BIA processes.   


[30] In Century Services, Deschamps J. enunciated guiding principles for interpreting the 


CCAA. Deschamps J. also stated that the case was the first time that the Supreme Court was 


called upon to directly interpret the provisions of the CCAA. The case involved competing 


interpretations of the federal Excise Tax Act (“ETA”) and the CCAA in considering a deemed 


trust for GST collections. The ETA expressly excluded the provisions in the BIA rendering 


deemed trusts ineffective, but did not exclude similar provisions in the CCAA. In holding in 


favour of a stay under the CCAA, Deschamps J. was guided in her interpretation of the relevant 


CCAA provision by the desire to have similar results under the BIA and CCAA.  


[31] In her analysis, Deschamps J. made a number of statements, including 
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Because the CCAA is silent about what happens if reorganization fails, the BIA 
scheme of liquidation and distribution necessarily supplies the backdrop for what 


will happen if a CCAA reorganization is ultimately unsuccessful. (para. 23) 


With parallel CCAA and BIA restructuring schemes now an accepted feature of 


the insolvency law landscape, the contemporary thrust of legislative reform has 
been towards harmonizing aspects of insolvency law common to the two statutory 
schemes to the extent possible and encouraging reorganization over liquidation. 


(para. 24) 


Moreover, a strange asymmetry would arise if the interpretation giving the ETA 


priority over the CCAA urged by the Crown is adopted here: the Crown would 
retain priority over GST claims during CCAA proceedings but not in bankruptcy. 
As courts have reflected, this can only encourage statute shopping by secured 


creditors in cases such as this one where the debtor's assets cannot satisfy both the 
secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors' 


claims were better protected by liquidation under the BIA, creditors' incentives 
would lie overwhelmingly with avoiding proceedings under the CCAA and not 
risking a failed reorganization. Giving a key player in any insolvency such 


skewed incentives against reorganizing under the CCAA can only undermine that 
statute's remedial objectives and risk inviting the very social ills that it was 


enacted to avert. (para. 47) 


Notably, acting consistently with its goal of treating both the BIA and the CCAA 
as sharing the same approach to insolvency, Parliament made parallel 


amendments to both statutes… (para. 54) 


The CCAA and BIA are related and no gap exists between the two statutes which 


would allow the enforcement of property interests at the conclusion of CCAA 
proceedings that would be lost in bankruptcy. (para. 78) 


[32] In Re Indalex, [2013] S.C.R. 271, a case involving a competition between a deemed trust 


under provincial pension legislation and the right of a lender to security granted under the DIP 


lending provisions of the CCAA, Deschamps J. had occasion to refer to the Century Services 


case and her statement in Century Services in para 23 referred to above. She then stated: 


In order to avoid a race to liquidation under the BIA, courts will favour an 
interpretation of the CCAA that affords creditors analogous entitlements. 
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[33] Thus it is a fair comment taken the direction of the Supreme Court in Century Services 


and Indalex regarding the aims of insolvency law in Canada to say that if the common law 


principle of the interest stops rule was applicable to proceedings under the BIA and Winding-Up 


Act before legislative amendments to those statutes were made, (or if the comments of Blair J. in 


Confederation Life are accepted that the BIA still might be read to prevent its application but 


does not trump the application of the rule), there is no reason not to apply the interest stops rule 


in liquidating CCAA proceedings. I accept this and note that there is no provision in the CCAA 


that would not permit the application of the rule. 


[34] There are also policy reasons for this result, and they flow from Century Services and 


Indalex. I accept the argument of the Canadian Creditors’ Committee that to permit some 


creditors’ claims to grow disproportionately to others during the stay period would not maintain 


the status quo and would encourage creditors whose interests are being disadvantaged to 


immediately initiate bankruptcy proceedings, threatening the objectives of the CCAA. 


[35] In my view, there is no need for there to be a “liquidating” CCCAA proceeding in order 


for the interest stops rule to apply to a CCAA proceeding. The reasoning for the application of 


the common law insolvency rule, being the desire to prevent a stay of proceedings from 


militating against one group of unsecured creditors over another in violation of the pari passu 


rule, is equally applicable to a CCAA proceeding that is not a liquidating proceeding. In such a 


proceeding, the parties would of course be free to include post-filing interest payments in a plan 


of arrangement, as is sometimes done. 


[36] The bondholders contend, however, that Re Stelco Inc., 2007 ONCA 483, 32 C.B.R. (4th) 


77 is binding authority that the interest stops rule does not apply in any CCAA proceeding. I do 


not agree. The facts of the case were quite different and did not involve a claim for post-filing 


interest against the debtor. Stelco was successfully restructured under the CCAA by a plan of 


compromise and arrangement approved by the creditors. The sanctioned plan did not provide for 


payment of post-petition interest.  As among senior unsecured debenture holders, subordinated 


(junior) debenture holders and ordinary unsecured creditors, the plan treated all in the same class 
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and pro rata distributions were calculated on the basis that no post-filing interest was allowed.  


That result was not challenged. 


[37] The relevant pre-filing indenture in Stelco provided that in the event of any insolvency, 


the holders of all senior debt would first be entitled to receive payment in full of the principal 


and interest due thereon, before the junior debenture holders would be entitled to receive any 


payment or distribution of any kind which might otherwise be payable in respect of their 


debentures. While the plan cancelled all Stelco debentures, subject to section 6.01(2) of the plan, 


that section provided that the rights between the debenture holders were preserved. The plan was 


agreed to by the junior debenture holders. After the plan had been sanctioned, the junior 


debenture holders challenged the senior debt holders' right to receive the subordinated payments 


towards their outstanding interest.  


[38] Wilton-Siegel J. rejected the argument, holding that the subordination agreement 


continued to operate independently of the sanctioned plan and was not affected by it. While it is 


not clear why, the junior Noteholders contended that interest stopped accruing in respect of the 


claims of the senior debenture holders against Stelco after the CCAA filing. There was no issue 


about a claim against Stelco for post-filing interest, as no such claim had ever been made. The 


issue was a contest between the two levels of debenture holders. However, Wilton-Siegel J. 


stated that in situations in which there was value to the equity, a CCAA plan could include post-


filing interest. I take this statement to be obiter, but in any event, it is not the situation in Nortel 


as there is no equity at all. At the Court of Appeal, O’Connor A.C.J.O, Goudge and Blair JJ.A. 


agreed that the interest stops rule did not preclude the continuation of interest to the senior note 


holders from the subordinated payments to be made by the junior note holders under the binding 


inter-creditor arrangements.  


[39] In the course of its reasons, the Court of Appeal stated that there was no persuasive 


authority that supports an interest stops rule in a CCAA proceeding, and referred to statements of 


Binnie J. in Canada 3000 Inc., Re; Inter‑Canadian (1991) Inc. (Trustee of), 2006 SCC 24, 


[2006] 1 S.C.R. 865, [NAV Canada]. A number of comments can be made.  
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[40] First, Stelco did not involve proceeding or claims against the debtor for post-filing 


interest. Second, the decision in Stelco was derived from the terms of negotiated inter-creditor 


agreements in the note indenture that were protected by plan.  There was nothing about the 


common law interest stops rule that precluded one creditor from being held to its agreement to 


subordinate its realization to that of another creditor including foregoing its right to payment 


until the creditor with priority received principal and interest. That is what the Court of Appeal 


concluded by stating “We do not accept that there is a ‘Interest Stops Rule’ that precludes such a 


result”. Third, the general statements made in Stelco and NAV Canada must now be considered 


in light of the later direction in Century Services and Indalex. I now turn to NAV Canada. 


[41] In NAV Canada, Canada 3000 Airlines filed for protection under the CCAA. Three days 


later the Monitor filed an assignment in bankruptcy on its behalf. Federal legislation gave the 


airport authorities a right to apply to the court authorizing the seizure of aircraft for outstanding 


payments owed by an airline for using an airport. The contest in the case was between the airport 


authorities and the owners/lessors of the aircraft as to the extent that the owners/lessors were 


liable for those payments and whether a seizure order could be made against the aircraft leased to 


the airline. It was ultimately held that the owners/lessors were not liable for the outstanding 


payments owed by the airline but that the aircraft could be seized.  


[42] Interest on the arrears was raised in the first instance before Ground J. He held that the 


airport authorities were entitled as against the bankrupt airline to detain the aircraft until all 


amounts with interest were paid in full or security for such payment was posted under the 


provisions of the legislation, i.e. interest continued to accrue and be payable after bankruptcy. 


The Court of Appeal did not deal with interest as in their view it was relevant only if the airport 


authorities had a claim against the owners/lessors of the aircraft, which the court held they did 


not.   


[43] In the Supreme Court, which also dealt with an appeal from Quebec which dealt with the 


same issues, nearly the entire reasons of Binnie J. dealt with the issues as to whether the 


owners/lessors of the aircraft were liable for the outstanding charges and whether the aircraft 
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could be seized by the airport authorities. It was held that the owners/lessors were not directly 


liable for the charges owed by the airline but that the aircraft could be seized until the charges 


were paid.  


[44] At the end of his reasons, Binnie J. dealt with interest and held that it continued to run 


until the earlier of payment, the posting of security, or bankruptcy. The bondholders rely on the 


last two sentences of the following paragraph from the reasons of Binnie J. which refer to the 


running of interest under the CCAA: 


96     Given the authority to charge interest, my view is that interest continues to 


run to the first of the date of payment, the posting of security or bankruptcy. If 
interest were to stop accruing before payment has been made, then the airport 
authorities and NAV Canada would not recover the full amount owed to them in 


real terms. Once the owner, operator or titleholder has provided security, the 
interest stops accruing. The legal titleholder is then incurring the cost of the 


security and losing the time value of money. It should not have to pay twice. 
While a CCAA filing does not stop the accrual of interest, the unpaid charges 
remain an unsecured claim provable against the bankrupt airline. The claim does 


not accrue interest after the bankruptcy: ss. 121 and 122 of the Bankruptcy and 
Insolvency Act. 


[45] The Quebec airline in question had first filed to make a proposal under the BIA and when 


that proposal was rejected by its creditors, it was deemed to have made an assignment in 


bankruptcy as of the date its proposal was filed. Thus the comments of Binnie J. regarding the 


CCAA could not have related to the Quebec airline, but only to Canada 3000, which had been 


under the CCAA for only three days before it was assigned into bankruptcy. It is by no means 


clear how much effort, if any, was spent in argument on the three days’ interest issue. Binnie J. 


did not refer to any argument on the point.  


[46] There was no discussion of the common law interest stops rule and whether it could 


apply during the three day period in question or whether it should apply to a liquidating CCAA 


proceeding. Nor was there any discussion of the definition of claim in the CCAA, being a claim 


provable within the meaning of the BIA, and how that might impact a claim for post-filing 
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interest under the CCAA. The statement regarding interest under the CCAA was simply 


conclusory. It may be fair to say that the statement of Binnie J. was per incuriam.  


[47] In my view, the statement of Binnie J. should not be taken as a blanket statement that 


interest always accrues in a CCAA proceeding, regardless of whether or not it is a liquidating 


proceeding. The circumstances in NAV Canada were far different from Nortel involving several 


years of compound interest in excess of US$1.6 billion out of a total world-wide asset base of 


US$7.3 billion. The statement of Binnie J. should now be construed in light of Century Services 


and Indalex.  


Need for a CCAA plan 


[48] The bondholders contend that there is no authority under the CCAA to effect a 


distribution of a debtor’s assets absent a plan of arrangement or compromise that must be 


negotiated by the debtor with its creditors, and that as a plan can include payment of post-filing 


interest, it is not possible for a court to conclude that the bondholders have no right to post-filing 


interest. They assert that there is no jurisdiction for a court to compromise a creditor’s claim in a 


CCAA proceeding except in the context of approving a plan approved by the creditors. They also 


assert that plan negotiations cannot meaningfully take place “in earnest” until the allocation 


decision as to how much of the US$7.3 billion is to be allocated to each of the Canadian, US, or 


EMEA estates.  


[49]  One may ask what is left over in this case to negotiate. The assets have long been sold 


and what is left is to determine the claims against the Canadian estate and, once the amount of 


the assets in the Canadian estate are known, distribute the assets on a pari passu basis. This is not 


a case in which equity is exchanged for debt in a reorganization of a business such as Stelco. 


[50] However, even if there were things to negotiate, they would involve creditors 


compromising some right, and bargaining against those rights. What those rights are need to be 


determined, and often are in CCAA proceedings. 
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[51] In this case, compensation claims procedure orders were made by Morawetz J. The order 


covering claims by bondholders is dated July 30, 2009. It was made without any objection by the 


bondholders. That order provides for a claim to be proven for the purposes of voting and 


distribution under a plan. The claims resolution order of Morawetz J. dated September 16, 2010 


provides for a proven claim to be for all purposes, including for the purposes of voting and 


distribution under any plan. The determination now regarding the bondholders claim for post-


filing interest is consistent with the process of determining whether these claims by the 


bondholders are finally proven. Contrary to the contention of the bondholders, it is not a process 


in which the court is being asked to compromise the bondholders’ claim for post-filing interest. It 


is rather a determination of whether they have a right to such interest. 


 


[52] It is perhaps not necessary to determine at this stage how the assets will be distributed 


and whether a plan, or what type of plan, will be necessary. However, in light of the argument 


advanced on behalf of the bondholders, I will deal with this issue.  


[53] I first note that the CCAA makes no provision as to how money is to be distributed to 


creditors. This is not surprising taken that plans of reorganization do not necessarily provide for 


payments to creditors and taken that the CCAA does not expressly provide for a liquidating 


CCAA process. There is no provision that requires distributions to be made under a plan of 


arrangement. 


[54] A court has wide powers in a CCAA proceeding to do what is just in the circumstances. 


Section 11(1) provides that a court may make any order it considers appropriate in the 


circumstances. Although this section was provided by an amendment that came into force after 


Nortel filed under the CCAA, and therefore by the amendment the new section does not apply to 


Nortel, it has been held that the provision merely reflects past jurisdiction. In Century Services, 


Deschamps J. stated: 


65     I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the 
most appropriate approach is a hierarchical one in which courts rely first on an 


interpretation of the provisions of the CCAA text before turning to inherent or 
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equitable jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. 
Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An 


Examination of Statutory Interpretation, Discretionary Power and Inherent 
Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review of 


Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when given 
an appropriately purposive and liberal interpretation, the CCAA will be sufficient 
in most instances to ground measures necessary to achieve its objectives (p. 94). 


67     The initial grant of authority under the CCAA empowered a court "where an 
application is made under this Act in respect of a company ... on the application of 


any person interested in the matter ..., subject to this Act, [to] make an order under 
this section" (CCAA, s. 11(1)). The plain language of the statute was very broad. 


68     In this regard, though not strictly applicable to the case at bar, I note that 


Parliament has in recent amendments changed the wording contained in s. 11(1), 
making explicit the discretionary authority of the court under the CCAA. Thus in 


s. 11 of the CCAA as currently enacted, a court may, "subject to the restrictions 
set out in this Act, ... make any order that it considers appropriate in the 
circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the 


broad reading of CCAA authority developed by the jurisprudence. (underlining 
added) 


[55] I note also that payments to creditors without plans of arrangement or compromises are 


often ordered. In Timminco Limited (Re), 2014 ONSC 3393, Morawetz J. noted at para. 38 that 


the assets of Timminco had been sold and distributions made to secured creditors without any 


plan and with no intention to advance a plan. In that case, there was a shortfall to the secured 


creditors and no assets available to the unsecured creditors. The fact that the distributions went to 


the secured creditors rather than to an unsecured creditor makes no difference to the jurisdiction 


under the CCAA to do so. 


[56] In AbitibiBowater Inc., (Re), 2009 QCCS 6461, Gascon J.C.S. (as he then was) granted a 


large interim distribution from the proceeds of a sale transaction to senior secured noteholders 


(“SSNs”). The bondholders opposed the distribution on the same grounds as advanced by the 


bondholders in this case: 


56          The Bondholders claim that the proposed distribution violates the CCAA. 


From their perspective, nothing in the statute authorizes a distribution of cash to a 
creditor group prior to approval of a plan of arrangement by the requisite 
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majorities of creditors and the Court. They maintain that the SSNs are subject to 
the stay of proceedings like all other creditors. 


57          By proposing a distribution to one class of creditors, the Bondholders 
contend that the other classes of creditors are denied the ability to negotiate a 


compromise with the SSNs. Instead of bringing forward their proposed plan and 
creating options for the creditors for negotiation and voting purposes, the Abitibi 
Petitioners are thus eliminating bargaining options and confiscating the other 


creditors' leverage and voting rights. 


58          Accordingly, the Bondholders conclude that the proposed distribution 


should not be considered until after the creditors have had an opportunity to 
negotiate a plan of arrangement or a compromise with the SSNs. 


[57] Justice Gascon did not accept this argument. He stated: 


 


71          Despite what the Bondholders argue, it is neither unusual nor unheard of 
to proceed with an interim distribution of net proceeds in the context of a sale of 
assets in a CCAA reorganization. Nothing in the CCAA prevents similar interim 


distribution of monies. There are several examples of such distributions having 
been authorized by Courts in Canada. (underlining added) 


 


[58] Justice Gascon was persuaded that the distribution should be made as it was part and 


parcel of a DIP loan arrangement that he approved. Whatever the particular circumstances were 


that led to the exercise of his discretion, he did not question that he had jurisdiction to make an 


order distributing proceeds without a plan of arrangement. I see no difference between an interim 


distribution, as in the case of AbitibiBowater, or a final distribution, as in the case of Timminco, 


or a distribution to an unsecured or secured creditor, so far as a jurisdiction to make the order is 


concerned without any plan of arrangement. 


 


[59] There is a comment by Laskin J.A. in Ivaco Inc., (Re) (2006), 83 O.R. (3d) 108 (C.A.) 


that questions the right of a judge to order payment out of funds realized on the sale of assets 


under a CCAA process, in that case to pension plan administrators for funding deficiencies. He 


stated: 
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[I]n my view, absent an agreement, I doubt that the CCAA even authorized the 
motions judge to order this payment. Once restructuring was not possible and the 


CCAA proceedings were spent, as the motions judge found and all parties 
acknowledged, I question whether the court had any authority to order a 


distribution of the sale proceeds.  


[60] This was an obiter statement. But in any event Justice Laskin was discussing a situation 


in which all parties agreed that the CCAA proceedings “were spent”. That is, there was 


effectively no CCAA proceeding any more. This is not the situation with Nortel and I do not see 


the obiter statement as being applicable. As stated by Justice Gascon , distribution orders without 


a plan are common in Canada. 


[61] While it need not be decided, I am not persuaded that it would not be possible for a court 


to make an order distributing the proceeds of the Nortel sale without a plan of arrangement or 


compromise. 


Conclusion 


[62] I hold and declare that holders of the crossover bond claims are not legally entitled to 


claim or receive any amounts under the relevant indentures above and beyond the outstanding 


principal debt and pre-petition interest (namely, above and beyond US$4.092 billion). 


[63] Those seeking costs may make cost submissions in writing within 10 days and 


responding submissions may be made in writing within a further 10 days. Submissions are to be 


brief and include a proper cost outline for costs sought. 


 


 


 


 


Newbould J. 
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ENDORSEMENT 


INTRODUCTION 


[1] The Ad Hoc Committee of Purchasers of the Applicant’s Securities (the “Ad Hoc 


Securities Purchasers’ Committee” or the “Applicant”), including the representative plaintiffs in 
the Ontario class action (collectively, the “Ontario Plaintiffs”), bring this motion for approval of 


a settlement and release of claims against Ernst & Young LLP [the “Ernst & Young Settlement”, 
the “Ernst & Young Release”, the “Ernst & Young Claims” and “Ernst & Young”, as further 
defined in the Plan of Compromise and Reorganization of Sino-Forest Corporation (“SFC”) 


dated December 3, 2012 (the “Plan”)].  
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[2] Approval of the Ernst & Young Settlement is opposed by Invesco Canada Limited 
(“Invesco”), Northwest and Ethical Investments L.P. (“Northwest”), Comité Syndical National 


de Retraite Bâtirente Inc. (“Bâtirente”), Matrix Asset Management Inc. (“Matrix”), Gestion 
Férique and Montrusco Bolton Investments Inc. (“Montrusco”) (collectively, the “Objectors”).  


The Objectors particularly oppose the no-opt-out and full third-party release features of the Ernst 
& Young Settlement.  The Objectors also oppose the motion for a representation order sought by 
the Ontario Plaintiffs, and move instead for appointment of the Objectors to represent the 


interests of all objectors to the Ernst & Young Settlement. 


[3] For the following reasons, I have determined that the Ernst & Young Settlement, together 


with the Ernst & Young Release, should be approved. 


FACTS 


Class Action Proceedings 


[4] SFC is an integrated forest plantation operator and forest productions company, with 
most of its assets and the majority of its business operations located in the southern and eastern 


regions of the People’s Republic of China.  SFC’s registered office is in Toronto, and its 
principal business office is in Hong Kong. 


[5] SFC’s shares were publicly traded over the Toronto Stock Exchange. During the period 


from March 19, 2007 through June 2, 2011, SFC made three prospectus offerings of common 
shares. SFC also issued and had various notes (debt instruments) outstanding, which were 


offered to investors, by way of offering memoranda, between March 19, 2007 and June 2, 2011. 


[6] All of SFC’s debt or equity public offerings have been underwritten.  A total of 11 firms 
(the “Underwriters”) acted as SFC’s underwriters, and are named as defendants in the Ontario 


class action. 


[7] Since 2000, SFC has had two auditors:  Ernst & Young, who acted as auditor from 2000 


to 2004 and 2007 to 2012, and BDO Limited (“BDO”), who acted as auditor from 2005 to 2006.  
Ernst & Young and BDO are named as defendants in the Ontario class action. 


[8] Following a June 2, 2011 report issued by short-seller Muddy Waters LLC (“Muddy 


Waters”), SFC, and others, became embroiled in investigations and regulatory proceedings (with 
the Ontario Securities Commission (the “OSC”), the Hong Kong Securities and Futures 


Commission and the Royal Canadian Mounted Police) for allegedly engaging in a “complex 
fraudulent scheme”. SFC concurrently became embroiled in multiple class action proceedings 
across Canada, including Ontario, Quebec and Saskatchewan (collectively, the “Canadian 


Actions”), and in New York (collectively with the Canadian Actions, the “Class Action 
Proceedings”), facing allegations that SFC, and others, misstated its financial results, 


misrepresented its timber rights, overstated the value of its assets and concealed material 
information about its business operations from investors, causing the collapse of an artificially 
inflated share price. 
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[9] The Canadian Actions are comprised of two components:  first, there is a shareholder 
claim, brought on behalf of SFC’s current and former shareholders, seeking damages in the 


amount of $6.5 billion for general damages, $174.8 million in connection with a prospectus 
issued in June 2007, $330 million in relation to a prospectus issued in June 2009, and $319.2 


million in relation to a prospectus issued in December 2009; and second, there is a noteholder 
claim, brought on behalf of former holders of SFC’s notes (the “Noteholders”), in the amount of 
approximately $1.8 billion.  The noteholder claim asserts, among other things, damages for loss 


of value in the notes.  


[10] Two other class proceedings relating to SFC were subsequently commenced in Ontario: 


Smith et al. v. Sino-Forest Corporation et al., which commenced on June 8, 2011; and Northwest 
and Ethical Investments L.P. et al. v. Sino-Forest Corporation et al., which commenced on 
September 26, 2011.   


[11] In December 2011, there was a motion to determine which of the three actions in Ontario 
should be permitted to proceed and which should be stayed (the “Carriage Motion”).  On January 


6, 2012, Perell J. granted carriage to the Ontario Plaintiffs, appointed Siskinds LLP and Koskie 
Minsky LLP to prosecute the Ontario class action, and stayed the other class proceedings.   


CCAA Proceedings 


[12] SFC obtained an initial order under the Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 (“CCAA”) on March 30, 2012 (the “Initial Order”), pursuant to which a stay of 


proceedings was granted in respect of SFC and certain of its subsidiaries.  Pursuant to an order 
on May 8, 2012, the stay was extended to all defendants in the class actions, including Ernst & 
Young. Due to the stay, the certification and leave motions have yet to be heard. 


[13] Throughout the CCAA proceedings, SFC asserted that there could be no effective 
restructuring of SFC’s business, and separation from the Canadian parent, if the claims asserted 


against SFC’s subsidiaries arising out of, or connected to, claims against SFC remained 
outstanding. 


[14] In addition, SFC and FTI Consulting Canada Inc. (the “Monitor”) continually advised 


that timing and delay were critical elements that would impact on maximization of the value of 
SFC’s assets and stakeholder recovery. 


[15] On May 14, 2012, an order (the “Claims Procedure Order”) was issued that approved a 
claims process developed by SFC, in consultation with the Monitor.  In order to identify the 
nature and extent of the claims asserted against SFC’s subsidiaries, the Claims Procedure Order 


required any claimant that had or intended to assert a right or claim against one or more of the 
subsidiaries, relating to a purported claim made against SFC, to so indicate on their proof of 


claim. 


[16] The Ad Hoc Securities Purchasers’ Committee filed a proof of claim (encapsulating the 
approximately $7.3 billion shareholder claim and $1.8 billion noteholder claim) in the CCAA 


proceedings on behalf of all putative class members in the Ontario class action. The plaintiffs in 


20
13


 O
N


S
C


 1
07


8 
(C


an
LI


I)







- Page 5 - 


 


the New York class action filed a proof of claim, but did not specify quantum of damages. Ernst 
& Young filed a proof of claim for damages and indemnification. The plaintiffs in the 


Saskatchewan class action did not file a proof of claim.  A few shareholders filed proofs of claim 
separately. No proof of claim was filed by Kim Orr Barristers P.C. (“Kim Orr”), who represent 


the Objectors.   


[17] Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian 
Actions settled with Pöyry (Beijing) Consulting Company Limited (“Pöyry”) (the “Pöyry 


Settlement”), a forestry valuator that provided services to SFC.  The class was defined as all 
persons and entities who acquired SFC’s securities in Canada between March 19, 2007 to June 2, 


2011, and all Canadian residents who acquired SFC securities outside of Canada during that 
same period (the “Pöyry Settlement Class”). 


[18] The notice of hearing to approve the Pöyry Settlement advised the Pöyry Settlement 


Class that they may object to the proposed settlement.  No objections were filed.  


[19] Perell J. and Émond J. approved the settlement and certified the Pöyry Settlement Class 


for settlement purposes.  January 15, 2013 was fixed as the date by which members of the Pöyry 
Settlement Class, who wished to opt-out of either of the Canadian Actions, would have to file an 
opt-out form for the claims administrator, and they approved the form by which the right to opt-


out was required to be exercised. 


[20] Notice of the certification and settlement was given in accordance with the certification 


orders of Perell J. and Émond J.  The notice of certification states, in part, that: 


IF YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING 
OUT OF THE ENTIRE PROCEEDING.  THIS MEANS THAT YOU WILL BE 


UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR 
JUDGMENT REACHED WITH OR AGAINST THE REMAINING 


DEFENDANTS. 


[21] The opt-out made no provision for an opt-out on a conditional basis.  


[22] On June 26, 2012, SFC brought a motion for an order directing that claims against SFC 


that arose in connection with the ownership, purchase or sale of an equity interest in SFC, and 
related indemnity claims, were “equity claims” as defined in section 2 of the CCAA, including 


the claims by or on behalf of shareholders asserted in the Class Action Proceedings.  The equity 
claims motion did not purport to deal with the component of the Class Action Proceedings 
relating to SFC’s notes.   


[23] In reasons released July 27, 2012 [Re Sino-Forest Corp., 2012 ONSC 4377], I granted the 
relief sought by SFC (the “Equity Claims Decision”), finding that “the claims advanced in the 


shareholder claims are clearly equity claims”.  The Ad Hoc Securities Purchasers’ Committee 
did not oppose the motion, and no issue was taken by any party with the court’s determination 
that the shareholder claims against SFC were “equity claims”.  The Equity Claims Decision was 
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subsequently affirmed by the Court of Appeal for Ontario on November 23, 2012 [Re Sino-
Forest Corp., 2012 ONCA 816].  


Ernst & Young Settlement 


[24] The Ernst & Young Settlement, and third party releases, was not mentioned in the early 


versions of the Plan. The initial creditors’ meeting and vote on the Plan was scheduled to occur 
on November 29, 2012; when the Plan was amended on November 28, 2012, the creditors’ 
meeting was adjourned to November 30, 2012.   


[25] On November 29, 2012, Ernst & Young’s counsel and class counsel concluded the 
proposed Ernst & Young Settlement.  The creditors’ meeting was again adjourned, to December 


3, 2012; on that date, a new Plan revision was released and the Ernst & Young Settlement was 
publicly announced. The Plan revision featured a new Article 11, reflecting the “framework” for 
the proposed Ernst & Young Settlement and for third-party releases for named third-party 


defendants as identified at that time as the Underwriters or in the future. 


[26] On December 3, 2012, a large majority of creditors approved the Plan. The Objectors 


note, however, that proxy materials were distributed weeks earlier and proxies were required to 
be submitted three days prior to the meeting and it is evident that creditors submitting proxies 
only had a pre-Article 11 version of the Plan. Further, no equity claimants, such as the Objectors, 


were entitled to vote on the Plan. On December 6, 2012, the Plan was further amended, adding 
Ernst & Young and BDO to Schedule A, thereby defining them as named third-party defendants. 


[27] Ultimately, the Ernst & Young Settlement provided for the payment by Ernst & Young of 
$117 million as a settlement fund, being the full monetary contribution by Ernst & Young to 
settle the Ernst & Young Claims; however, it remains subject to court approval in Ontario, and 


recognition in Quebec and the United States, and conditional, pursuant to Article 11.1 of the 
Plan, upon the following steps: 


(a) the granting of the sanction order sanctioning the Plan including the terms of the 
Ernst & Young Settlement and the Ernst & Young Release (which preclude any 
right to contribution or indemnity against Ernst & Young); 


(b) the issuance of the Settlement Trust Order; 


(c) the issuance of any other orders necessary to give effect to the Ernst & Young 


Settlement and the Ernst & Young Release, including the Chapter 15 Recognition 
Order; 


(d) the fulfillment of all conditions precedent in the Ernst & Young Settlement; and 


(e) all orders being final orders not subject to further appeal or challenge. 


[28] On December 6, 2012, Kim Orr filed a notice of appearance in the CCAA proceedings on 


behalf of three Objectors: Invesco, Northwest and Bâtirente. These Objectors opposed the 
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sanctioning of the Plan, insofar as it included Article 11, during the Plan sanction hearing on 
December 7, 2012.   


[29] At the Plan sanction hearing, SFC’s counsel made it clear that the Plan itself did not 
embody the Ernst & Young Settlement, and that the parties’ request that the Plan be sanctioned 


did not also cover approval of the Ernst & Young Settlement.  Moreover, according to the Plan 
and minutes of settlement, the Ernst & Young Settlement would not be consummated (i.e. money 
paid and releases effective) unless and until several conditions had been satisfied in the future. 


[30] The Plan was sanctioned on December 10, 2012 with Article 11.  The Objectors take the 
position that the Funds’ opposition was dismissed as premature and on the basis that nothing in 


the sanction order affected their rights. 


[31] On December 13, 2012, the court directed that its hearing on the Ernst & Young 
Settlement would take place on January 4, 2013, under both the CCAA and the Class 


Proceedings Act, 1992, S.O. 1992, c. 6 (“CPA”).  Subsequently, the hearing was adjourned to 
February 4, 2013. 


[32] On January 15, 2013, the last day of the opt-out period established by orders of Perell J. 
and Émond J., six institutional investors represented by Kim Orr filed opt-out forms.  These 
institutional investors are Northwest and Bâtirente, who were two of the three institutions 


represented by Kim Orr in the Carriage Motion, as well as Invesco, Matrix, Montrusco and 
Gestion Ferique (all of which are members of the Pöyry Settlement Class).  


[33] According to the opt-out forms, the Objectors held approximately 1.6% of SFC shares 
outstanding on June 30, 2011 (the day the Muddy Waters report was released).  By way of 
contrast, Davis Selected Advisors and Paulson and Co., two of many institutional investors who 


support the Ernst & Young Settlement, controlled more than 25% of SFC’s shares at this time. In 
addition, the total number of outstanding objectors constitutes approximately 0.24% of the 


34,177 SFC beneficial shareholders as of April 29, 2011. 


LAW AND ANALYSIS 


Court’s Jurisdiction to Grant Requested Approval 


[34] The Claims Procedure Order of May 14, 2012, at paragraph 17, provides that any person 
that does not file a proof of claim in accordance with the order is barred from making or 


enforcing such claim as against any other person who could claim contribution or indemnity 
from the Applicant.  This includes claims by the Objectors against Ernst & Young for which 
Ernst & Young could claim indemnity from SFC.   


[35] The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to 
file one proof of claim in respect of the substance of the matters set out in the Ontario class 


action, and that the Quebec Plaintiffs are similarly authorized to file one proof of claim in respect 
of the substance of the matters set out in the Quebec class action.  The Objectors did not object 
to, or oppose, the Claims Procedure Order, either when it was sought or at any time thereafter.  


20
13


 O
N


S
C


 1
07


8 
(C


an
LI


I)







- Page 8 - 


 


The Objectors did not file an independent proof of claim and, accordingly, the Canadian 
Claimants were authorized to and did file a proof of claim in the representative capacity in 


respect of the Objectors’ claims. 


[36] The Ernst & Young Settlement is part of a CCAA plan process.  Claims, including 


contingent claims, are regularly compromised and settled within CCAA proceedings.  This 
includes outstanding litigation claims against the debtor and third parties.  Such compromises 
fully and finally dispose of such claims, and it follows that there are no continuing procedural or 


other rights in such proceedings.  Simply put, there are no “opt-outs” in the CCAA. 


[37] It is well established that class proceedings can be settled in a CCAA proceeding.  See 


Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647 [Robertson]. 


[38] As noted by Pepall J. (as she then was) in Robertson, para. 8: 


When dealing with the consensual resolution of a CCAA claim filed in a claims 


process that arises out of ongoing litigation, typically no court approval is 
required.  In contrast, class proceedings settlements must be approved by the 


court.  The notice and process for dissemination of the settlement agreement must 
also be approved by the court. 


[39] In this case, the notice and process for dissemination have been approved. 


[40] The Objectors take the position that approval of the Ernst & Young Settlement would 
render their opt-out rights illusory; the inherent flaw with this argument is that it is not possible 


to ignore the CCAA proceedings. 


[41] In this case, claims arising out of the class proceedings are claims in the CCAA process.  
CCAA claims can be, by definition, subject to compromise.  The Claims Procedure Order 


establishes that claims as against Ernst & Young fall within the CCAA proceedings.  Thus, these 
claims can also be the subject of settlement and, if settled, the claims of all creditors in the class 


can also be settled. 


[42] In my view, these proceedings are the appropriate time and place to consider approval of 
the Ernst & Young Settlement.  This court has the jurisdiction in respect of both the CCAA and 


the CPA.  


Should the Court Exercise Its Discretion to Approve the Settlement 


[43] Having established the jurisdictional basis to consider the motion, the central inquiry is 
whether the court should exercise its discretion to approve the Ernst & Young Settlement. 


CCAA Interpretation 


[44] The CCAA is a “flexible statute”, and the court has “jurisdiction to approve major 
transactions, including settlement agreements, during the stay period defined in the Initial 
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Order”.  The CCAA affords courts broad jurisdiction to make orders and “fill in the gaps in 
legislation so as to give effect to the objects of the CCAA.” [Re Nortel Networks Corp., 2010 


ONSC 1708, paras. 66-70 (“Re Nortel”)); Re Canadian Red Cross Society (1998), 5 C.B.R. (4th) 
299, 72 O.T.C. 99, para. 43 (Ont. C.J.)] 


[45] Further, as the Supreme Court of Canada explained in Re Ted Leroy Trucking Ltd. 
[Century Services], 2010 SCC 60, para. 58:  


CCAA decisions are often based on discretionary grants of jurisdiction.  The 


incremental exercise of judicial discretion in commercial courts under conditions 
one practitioner aptly described as “the hothouse of real time litigation” has been 


the primary method by which the CCAA has been adapted and has evolved to 
meet contemporary business and social needs (internal citations omitted). ...When 
large companies encounter difficulty, reorganizations become increasingly 


complex.  CCAA courts have been called upon to innovate accordingly in 
exercising their jurisdiction beyond merely staying proceedings against the 


Debtor to allow breathing room for reorganization.  They have been asked to 
sanction measures for which there is no explicit authority in the CCAA.  


[46] It is also established that third-party releases are not an uncommon feature of complex 


restructurings under the CCAA [ATB Financial v. Metcalf and Mansfield Alternative Investments 
II Corp., 2008 ONCA 587 (“ATB Financial”); Re Nortel, supra; Robertson, supra; Re Muscle 


Tech Research and Development Inc. (2007), 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22 (Ontario 
S.C.J.) (“Muscle Tech”); Re Grace Canada Inc. (2008), 50 C.B.R. (5th) 25 (Ont. S.C.J.); Re 
Allen-Vanguard Corporation, 2011 ONSC 5017]. 


[47] The Court of Appeal for Ontario has specifically confirmed that a third-party release is 
justified where the release forms part of a comprehensive compromise.  As Blair J. A. stated in 


ATB Financial, supra:  


69. In keeping with this scheme and purpose, I do not suggest that any and all 
releases between creditors of the debtor company seeking to restructure and third 


parties may be made the subject of a compromise or arrangement between the 
debtor and its creditors. Nor do I think the fact that the releases may be 


“necessary” in the sense that the third parties or the debtor may refuse to proceed 
without them, of itself, advances the argument in favour of finding jurisdiction 
(although it may well be relevant in terms of the fairness and reasonableness 


analysis).   


70. The release of the claim in question must be justified as part of the 


compromise or arrangement between the debtor and its creditors.  In short, there 
must be a reasonable connection between the third party claim being 
compromised in the plan and the restructuring achieved by the plan to warrant 


inclusion of the third party release in the plan … 
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71. In the course of his reasons, the application judge made the following 
findings, all of which are amply supported on the record: 


a) The parties to be released are necessary and essential to the restructuring of the 
debtor; 


b) The claims to be released are rationally related to the purpose of the Plan and 
necessary for it; 


c) The Plan cannot succeed without the releases;  


d) The parties who are to have claims against them released are contributing in a 
tangible and realistic way to the Plan; and 


e) The Plan will benefit not only the debtor companies but creditor Noteholders 
generally.  


72. Here, then – as was the case in T&N – there is a close connection between the 


claims being released and the restructuring proposal.  The tort claims arise out of 
the sale and distribution of the ABCP Notes and their collapse in value, just as do 


the contractual claims of the creditors against the debtor companies.  The purpose 
of the restructuring is to stabilize and shore up the value of those notes in the long 
run.  The third parties being released are making separate contributions to enable 


those results to materialize.  Those contributions are identified earlier, at para. 31 
of these reasons.  The application judge found that the claims being released are 


not independent of or unrelated to the claims that the Noteholders have against the 
debtor companies; they are closely connected to the value of the ABCP Notes and 
are required for the Plan to succeed … 


 73. I am satisfied that the wording of the CCAA – construed in light of the 
purpose, objects and scheme of the Act and in accordance with the modern 


principles of statutory interpretation – supports the court’s jurisdiction and 
authority to sanction the Plan proposed here, including the contested third-party 
releases contained in it. 


… 


78. … I believe the open-ended CCAA permits third-party releases that are 


reasonably related to the restructuring at issue because they are encompassed in 
the comprehensive terms “compromise” and “arrangement” and because of the 
double-voting majority and court sanctioning statutory mechanism that makes 


them binding on unwilling creditors. 


… 
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113. At para. 71 above I recited a number of factual findings the application judge 
made in concluding that approval of the Plan was within his jurisdiction under the 


CCAA and that it was fair and reasonable.  For convenience, I reiterate them here 
– with two additional findings – because they provide an important foundation for 


his analysis concerning the fairness and reasonableness of the Plan.  The 
application judge found that: 


a) The parties to be released are necessary and essential to the restructuring of the 


debtor; 


b) The claims to be released are rationally related to the purpose of the Plan and 


necessary for it; 


c) The Plan cannot succeed without the releases; 


d) The parties who are to have claims against them released are contributing in a 


tangible and realistic way to the Plan; 


e) The Plan will benefit not only the debtor companies but creditor Noteholders 


generally; 


f)  The voting creditors who have approved the Plan did so with knowledge of the 
nature and effect of the releases; and that, 


g) The releases are fair and reasonable and not overly broad or offensive to public 
policy. 


[48] Furthermore, in ATB Financial, supra, para. 111, the Court of Appeal confirmed that 
parties are entitled to settle allegations of fraud and to include releases of such claims as part of 
the settlement.  It was noted that “there is no legal impediment to granting the release of an 


antecedent claim in fraud, provided the claim is in the contemplation of the parties to the release 
at the time it is given”.  


Relevant CCAA Factors 


[49] In assessing a settlement within the CCAA context, the court looks at the following three 
factors, as articulated in Robertson, supra: 


(a) whether the settlement is fair and reasonable; 
 


(b) whether it provides substantial benefits to other stakeholders; and 
 


(c) whether it is consistent with the purpose and spirit of the CCAA. 


[50] Where a settlement also provides for a release, such as here, courts assess whether there 
is “a reasonable connection between the third party claim being compromised in the plan and the 
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restructuring achieved by the plan to warrant inclusion of the third party release in the plan”. 
Applying this “nexus test” requires consideration of the following factors: [ATB Financial, 


supra, para. 70] 


(a) Are the claims to be released rationally related to the purpose of the plan? 


 
(b) Are the claims to be released necessary for the plan of arrangement? 


 


(c) Are the parties who have claims released against them contributing in a tangible and 
realistic way? and 


 
(d) Will the plan benefit the debtor and the creditors generally? 


Counsel Submissions 


[51] The Objectors argue that the proposed Ernst & Young Release is not integral or necessary 
to the success of Sino-Forest’s restructuring plan, and, therefore, the standards for granting third-


party releases in the CCAA are not satisfied. No one has asserted that the parties require the 
Ernst & Young Settlement or Ernst & Young Release to allow the Plan to go forward; in fact, the 
Plan has been implemented prior to consideration of this issue. Further, the Objectors contend 


that the $117 million settlement payment is not essential, or even related, to the restructuring, 
and that it is concerning, and telling, that varying the end of the Ernst & Young Settlement and 


Ernst & Young Release to accommodate opt-outs would extinguish the settlement.  


[52] The Objectors also argue that the Ernst & Young Settlement should not be approved 
because it would vitiate opt-out rights of class members, as conferred as follows in section 9 of 


the CPA:  “Any member of a class involved in a class proceeding may opt-out of the proceeding 
in the manner and within the time specified in the certification order.” This right is a 


fundamental element of procedural fairness in the Ontario class action regime [Fischer v. IG 
Investment Management Ltd., 2012 ONCA 47, para. 69], and is not a mere technicality or 
illusory.  It has been described as absolute [Durling v. Sunrise Propane Energy Group Inc., 2011 


ONSC 266].  The opt-out period allows persons to pursue their self-interest and to preserve their 
rights to pursue individual actions [Mangan v. Inco Ltd., (1998) 16 C.P.C. (4th) 165 38 O.R. (3d) 


703 (Ont. C.J.)]. 


[53] Based on the foregoing, the Objectors submit that a proposed class action settlement with 
Ernst & Young should be approved solely under the CPA, as the Pöyry Settlement was, and not 


through misuse of a third-party release procedure under the CCAA. Further, since the minutes of 
settlement make it clear that Ernst & Young retains discretion not to accept or recognize normal 


opt-outs if the CPA procedures are invoked, the Ernst & Young Settlement should not be 
approved in this respect either. 


[54] Multiple parties made submissions favouring the Ernst & Young Settlement (with the 


accompanying Ernst & Young Release), arguing that it is fair and reasonable in the 


20
13


 O
N


S
C


 1
07


8 
(C


an
LI


I)



Andrea!!!

Highlight







- Page 13 - 


 


circumstances, benefits the CCAA stakeholders (as evidenced by the broad-based support for the 
Plan and this motion) and rationally connected to the Plan. 


[55] Ontario Plaintiffs’ counsel submits that the form of the bar order is fair and properly 
balances the competing interests of class members, Ernst & Young and the non-settling 


defendants as: 


(a) class members are not releasing their claims to a greater extent than necessary; 


(b) Ernst & Young is ensured that its obligations in connection to the Settlement will 


conclude its liability in the class proceedings;  


(c) the non-settling defendants will not have to pay more following a judgment than they 


would be required to pay if Ernst & Young remained as a defendant in the action; and 


(d) the non-settling defendants are granted broad rights of discovery and an appropriate 
credit in the ongoing litigation, if it is ultimately determined by the court that there is 


a right of contribution and indemnity between the co-defendants. 


[56] SFC argues that Ernst & Young’s support has simplified and accelerated the Plan 


process, including reducing the expense and management time otherwise to be incurred in 
litigating claims, and was a catalyst to encouraging many parties, including the Underwriters and 
BDO, to withdraw their objections to the Plan. Further, the result is precisely the type of 


compromise that the CCAA is designed to promote; namely, Ernst & Young has provided a 
tangible and significant contribution to the Plan (notwithstanding any pitfalls in the litigation 


claims against Ernst & Young) that has enabled SFC to emerge as Newco/NewcoII in  a timely 
way and with potential viability. 


[57] Ernst & Young’s counsel submits that the Ernst & Young Settlement, as a whole, 


including the Ernst & Young Release, must be approved or rejected; the court cannot modify the 
terms of a proposed settlement.  Further, in deciding whether to reject a settlement, the court 


should consider whether doing so would put the settlement in “jeopardy of being unravelled”.  In 
this case, counsel submits there is no obligation on the parties to resume discussions and it could 
be that the parties have reached their limits in negotiations and will backtrack from their 


positions or abandon the effort. 


Analysis and Conclusions 


[58] The Ernst & Young Release forms part of the Ernst & Young Settlement.  In considering 
whether the Ernst & Young Settlement is fair and reasonable and ought to be approved, it is 
necessary to consider whether the Ernst & Young Release can be justified as part of the Ernst & 


Young Settlement. See ATB Financial, supra, para. 70, as quoted above. 


[59] In considering the appropriateness of including the Ernst & Young Release, I have taken 


into account the following. 
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[60] Firstly, although the Plan has been sanctioned and implemented, a significant aspect of 
the Plan is a distribution to SFC’s creditors.  The significant and, in fact, only monetary 


contribution that can be directly identified, at this time, is the $117 million from the Ernst & 
Young Settlement.  Simply put, until such time as the Ernst & Young Settlement has been 


concluded and the settlement proceeds paid, there can be no distribution of the settlement 
proceeds to parties entitled to receive them.  It seems to me that in order to effect any 
distribution, the Ernst & Young Release has to be approved as part of the Ernst & Young 


Settlement. 


[61] Secondly, it is apparent that the claims to be released against Ernst & Young are 


rationally related to the purpose of the Plan and necessary for it. SFC put forward the Plan.  As I 
outlined in the Equity Claims Decision, the claims of Ernst & Young as against SFC are 
intertwined to the extent that they cannot be separated.  Similarly, the claims of the Objectors as 


against Ernst & Young are, in my view, intertwined and related to the claims against SFC and to 
the purpose of the Plan. 


[62] Thirdly, although the Plan can, on its face, succeed, as evidenced by its implementation, 
the reality is that without the approval of the Ernst & Young Settlement, the objectives of the 
Plan remain unfulfilled due to the practical inability to distribute the settlement proceeds.  


Further, in the event that the Ernst & Young Release is not approved and the litigation continues, 
it becomes circular in nature as the position of Ernst & Young, as detailed in the Equity Claims 


Decision, involves Ernst & Young bringing an equity claim for contribution and indemnity as 
against SFC. 


[63] Fourthly, it is clear that Ernst & Young is contributing in a tangible way to the Plan, by 


its significant contribution of $117 million. 


[64] Fifthly, the Plan benefits the claimants in the form of a tangible distribution. Blair J.A., at 


paragraph 113 of ATB Financial, supra, referenced two further facts as found by the application 
judge in that case; namely, the voting creditors who approved the Plan did so with the knowledge 
of the nature and effect of the releases.  That situation is also present in this case. 


[65] Finally, the application judge in ATB Financial, supra, held that the releases were fair 
and reasonable and not overly broad or offensive to public policy.  In this case, having 


considered the alternatives of lengthy and uncertain litigation, and the full knowledge of the 
Canadian plaintiffs, I conclude that the Ernst & Young Release is fair and reasonable and not 
overly broad or offensive to public policy. 


[66] In my view, the Ernst & Young Settlement is fair and reasonable, provides substantial 
benefits to relevant stakeholders, and is consistent with the purpose and spirit of the CCAA.  In 


addition, in my view, the factors associated with the ATB Financial nexus test favour approving 
the Ernst & Young Release.  


[67] In Re Nortel, supra, para. 81, I noted that the releases benefited creditors generally 


because they “reduced the risk of litigation, protected Nortel against potential contribution 
claims and indemnity claims and reduced the risk of delay caused by potentially complex 
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litigation and associated depletion of assets to fund potentially significant litigation costs”.   In 
this case, there is a connection between the release of claims against Ernst & Young and a 


distribution to creditors.  The plaintiffs in the litigation are shareholders and Noteholders of SFC.  
These plaintiffs have claims to assert against SFC that are being directly satisfied, in part, with 


the payment of $117 million by Ernst & Young. 


[68] In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC’s 
subsidiaries, had to be addressed as part of the restructuring. The interrelationship between the 


various entities is further demonstrated by Ernst & Young’s submission that the release of claims 
by Ernst & Young has allowed SFC and the SFC subsidiaries to contribute their assets to the 


restructuring, unencumbered by claims totalling billions of dollars.  As SFC is a holding 
company with no material assets of its own, the unencumbered participation of the SFC 
subsidiaries is crucial to the restructuring. 


[69] At the outset and during the CCAA proceedings, the Applicant and Monitor specifically 
and consistently identified timing and delay as critical elements that would impact on 


maximization of the value and preservation of SFC’s assets. 


[70] Counsel submits that the claims against Ernst & Young and the indemnity claims asserted 
by Ernst & Young would, absent the Ernst & Young Settlement, have to be finally determined 


before the CCAA claims could be quantified.  As such, these steps had the potential to 
significantly delay the CCAA proceedings.  Where the claims being released may take years to 


resolve, are risky, expensive or otherwise uncertain of success, the benefit that accrues to 
creditors in having them settled must be considered.  See Re Nortel, supra, paras. 73 and 81; and 
Muscle Tech, supra, paras. 19-21. 


[71] Implicit in my findings is rejection of the Objectors’ arguments questioning the validity 
of the Ernst & Young Settlement and Ernst & Young Release. The relevant consideration is 


whether a proposed settlement and third-party release sufficiently benefits all stakeholders to 
justify court approval. I reject the position that the $117 million settlement payment is not 
essential, or even related, to the restructuring; it represents, at this point in time, the only real 


monetary consideration available to stakeholders. The potential to vary the Ernst & Young 
Settlement and Ernst & Young Release to accommodate opt-outs is futile, as the court is being 


asked to approve the Ernst & Young Settlement and Ernst & Young Release as proposed. 


[72] I do not accept that the class action settlement should be approved solely under the CPA. 
The reality facing the parties is that SFC is insolvent; it is under CCAA protection, and 


stakeholder claims are to be considered in the context of the CCAA regime.  The Objectors’ 
claim against Ernst & Young cannot be considered in isolation from the CCAA proceedings. The 


claims against Ernst & Young are interrelated with claims as against SFC, as is made clear in   
the Equity Claims Decision and Claims Procedure Order. 


[73] Even if one assumes that the opt-out argument of the Objectors can be sustained, and opt-


out rights fully provided, to what does that lead?  The Objectors are left with a claim against 
Ernst & Young, which it then has to put forward in the CCAA proceedings.  Without taking into 
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account any argument that the claim against Ernst & Young may be affected by the claims bar 
date, the claim is still capable of being addressed under the Claims Procedure Order.  In this way, 


it is again subject to the CCAA fairness and reasonable test as set out in ATB Financial, supra.  


[74] Moreover, CCAA proceedings take into account a class of creditors or stakeholders who 


possess the same legal interests.  In this respect, the Objectors have the same legal interests as 
the Ontario Plaintiffs.  Ultimately, this requires consideration of the totality of the class.  In this 
case, it is clear that the parties supporting the Ernst & Young Settlement are vastly superior to 


the Objectors, both in number and dollar value. 


[75] Although the right to opt-out of a class action is a fundamental element of procedural 


fairness in the Ontario class action regime, this argument cannot be taken in isolation.  It must be 
considered in the context of the CCAA.   


[76] The Objectors are, in fact, part of the group that will benefit from the Ernst & Young 


Settlement as they specifically seek to reserve their rights to “opt-in” and share in the spoils.  


[77] It is also clear that the jurisprudence does not permit a dissenting stakeholder to opt-out 


of a restructuring. [Re Sammi Atlas Inc., (1998) 3 C.B.R. (4th) 171 (Ont. Gen. Div. (Commercial 
List)).]  If that were possible, no creditor would take part in any CCAA compromise where they 
were to receive less than the debt owed to them.  There is no right to opt-out of any CCAA 


process, and the statute contemplates that a minority of creditors are bound by the plan which a 
majority have approved and the court has determined to be fair and reasonable. 


[78] SFC is insolvent and all stakeholders, including the Objectors, will receive less than what 
they are owed.  By virtue of deciding, on their own volition, not to participate in the CCAA 
process, the Objectors relinquished their right to file a claim and take steps, in a timely way, to 


assert their rights to vote in the CCAA proceeding.  


[79] Further, even if the Objectors had filed a claim and voted, their minimal 1.6% stake in 


SFC’s outstanding shares when the Muddy Waters report was released makes it highly unlikely 
that they could have altered the outcome.  


[80] Finally, although the Objectors demand a right to conditionally opt-out of a settlement, 


that right does not exist under the CPA or CCAA.  By virtue of the certification order, class 
members had the ability to opt-out of the class action.  The Objectors did not opt-out in the true 


sense; they purported to create a conditional opt-out.  Under the CPA, the right to opt-out is “in 
the manner and within the time specified in the certification order”.  There is no provision for a 
conditional opt-out in the CPA, and Ontario’s single opt-out regime causes “no prejudice…to 


putative class members”.  [CPA, section 9; Osmun v. Cadbury Adams Canada Inc. (2009), 85 
C.P.C. (6th) 148, paras. 43-46 (Ont. S.C.J.); and Eidoo v. Infineon Technologies AG, 2012 


ONSC 7299.] 


Miscellaneous 
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[81] For greater certainty, it is my understanding that the issues raised by Mr. O’Reilly have 
been clarified such that the effect of this endorsement is that the Junior Objectors will be 


included with the same status as the Ontario Plaintiffs. 


DISPOSITION 


[82] In the result, for the foregoing reasons, the motion is granted. A declaration shall issue to 
the effect that the Ernst & Young Settlement is fair and reasonable in all the circumstances. The 
Ernst & Young Settlement, together with the Ernst & Young Release, is approved and an order 


shall issue substantially in the form requested.   The motion of the Objectors is dismissed. 


 


 


 


 


 
MORAWETZ J. 


Date:   March 20, 2013 
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Bankrupt made proposal to creditors — Creditor owed $1.2 million voted against proposal and remaining 45 creditors
approved proposal — Proposal failed and bankrupt automatically became bankrupt — Objecting creditor withdrew its
claim as being able to vote in proposal, resulting in unanimous approval of proposal — Trustee brought motion for court
approval of bankrupt's proposal — Motion granted — Bankrupt complied with all statutory formalities and terms and
proposal was approved by requisite majority of creditors — Objecting creditor involved in separate litigation with company
which caused motion for court approval to be heard later than normal — Since filing proposal bankrupt had received
large sum of money through increase in shares it held — Objecting creditor claimed creditors would be better served
by bankruptcy than by proposal given bankrupt's windfall — Proper time for such analysis would normally be just after
creditor vote — Unfair to disadvantage proposal because litigation interrupted normal sequence — Creditor's objection
more likely due to its status as defendant in litigation against bankrupt than to its status as creditor — Proposal to be
approved as fair and reasonable in circumstances.
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Laserworks Computer Services Inc., Re (1997), 48 C.B.R. (3d) 8, 164 N.S.R. (2d) 17, 491 A.P.R. 17 (N.S. S.C.)
— considered


Lofchik, Re (1998), 1 C.B.R. (4th) 245 (Ont. Bktcy.) — considered


McNamara v. McNamara (1984), 53 C.B.R. (N.S.) 240 (Ont. Bktcy.) — applied


Tridont Health Care Inc., Re (1991), 4 C.B.R. (3d) 290 (Ont. Bktcy.) — referred to


Statutes considered:


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
s. 59(1) — referred to


s. 59(2) — pursuant to


MOTION by trustee in bankruptcy for court approval of proposal.


Endorsement. Farley J.:


1      Doane Raymond Limited, the trustee under the Proposal - (the "Trustee")


2      Timmins Nickel Inc. - ("Timmins")


3      Marshall Minerals Inc.. - ("Marshall")


4      The Bankruptcy and Insolvency Act, R.S.C. 1985, c.C-3, as amended - ("BIA")


5      The Trustee moved pursuant to s.59(2) BIA to obtain court approval and sanction of the Proposal filed by Timmins which
was dated November 1, 1994 and approved by the creditors on November 22, 1994. At today's hearing, the Trustee advised that
Timmins had volunteered an amendment to the Proposal, which amendment being beneficial to the creditors. This change was
not the only twist in a very extended process (it would be undesirable to have such a gap between creditor vote and sanction
hearing; normally this should take place within a month).


6      Forty-five creditors filed proofs of claim at or before the November 22, 1994 meeting which claims and meeting were
dealt with pursuant to the 1992 edition of BIA. Marshall filed its proof of $1.2 million at the meeting, which claim was objected
to. Marshall voted against the Proposal with the objection to its claim being noted. The other 45 creditors unanimously voted
in favour with their claims totalling $1.5 million. Thus while 98% in number of the creditors voted in favour of the Proposal,
they represent only 56% in value given Marshall's negative vote. With the 1997 amendments to BIA it is perhaps difficult to
envisage replication of the circumstances here. As two-thirds in value of those voting were required for creditor approval, the
proposal failed and Timmins automatically became bankrupt. Marshall and Timmins had been in litigation for several years
before the Proposal; while hard fought neither side made any material progress in advancing their claims against the other to a
legal resolution before or after the Proposal. However on February 13, 1998 the Trustee, Timmins and Marshall attended before
me with the upshot that Marshall withdrew its claim as to being able to vote in the Proposal, thus resulting in a unanimous
approval of the Proposal by the other 44 creditors. The withdrawal was without prejudice to Marshall being able to have its
claim proved for distribution purposes and to be heard (as a requested person pursuant to s.59(1)) at the sanction hearing.


7      The original Proposal was for the payment to unsecured creditors, upon regulatory approval, of either (i) one common
share of Timmins for each 20¢ of unsecured debt claim; or (ii) the lesser of $100 and the actual debt. The amended proposal
now adjusts the share option to 15¢ and provides the following:
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6. [Timmins] shall establish a fund in the amount of $350,000 (Cdn.) (the "Fund") in which all proven claims under
the Proposal shall be divided pro-rata (subject to claims at $100 or less as provided for in paragraph 3(b) of this
Proposal. A creditor shall have the option of electing to take its pro-rata share of the Fund and such election shall
be made ten (10) days prior to the distribution of funds by the Trustee (the "Election Date"). The Company shall
pay the Fund to the Trustee upon final approval of the Proposal by the Court. Any creditor not electing for a cash
payment prior to the Election Date from the Fund shall receive its payment pursuant to paragraph 3 of the Proposal.
For any creditor electing common shares of Timmins Nickel, the Company shall retain such creditor's amount or cash
distribution from the Fund as if such creditor had elected to take a cash payment under this paragraph.


8      In November 1994, based on the amount of secured debt and the estimated value of assets of Timmins, in the event
that the Proposal failed, the unsecured creditors would not have received any dividend if the bankruptcy estate had been
immediately liquidated in the ordinary course. However the original proposal offered these creditors the upside potential of the
shares reflecting a possible increase in value of the undeveloped assets of Timmins. Depending on whether all creditors proved
their claims, the creditors could obtain an equity interest of approximately half in this publicly traded company that would be
essentially debt free and therefore the equity position would not be under so much pressure.


9      One of the assets of Timmins was block of shares in another mining company (obtained as a result of a proposal by that
company). These shares increased in value some time later with the result that the secured creditors liquidated the block. The
proceeds not only paid out the secured creditors but left Timmins with $660,000 cash. This nest egg has permitted Timmins
to carry on with its litigation with Marshall.


10      I dealt with the question of court discretion in approving a proposal under BIA in Lofchik, Re (1998), 1 C.B.R. (4th) 245
(Ont. Bktcy.). I am satisfied that Timmins has complied with all statutory formalities and terms, that the meeting of creditors was
held in accordance with BIA, that there was appropriate disclosure of material information and that the proposal was approved
by the requisite majority of creditors based on the results of the meeting of creditors and the February 13, 1998 order.


11      As set out in Houlden & Morawetz, The 1998 Annotated Bankruptcy and Insolvency Act, (1977, Carswell Thomson
Professional Publishing, Scarborough) at p. 162.


...In deciding whether the proposal should be approved, the court must take the following interests into account: (a) the
interests of the debtor in making a settlement with creditors; (b) the interests of creditors in procuring a settlement which
is reasonable and which does not prejudice their rights; and (c) the interests of the public in the fashioning of a settlement
which preserves the integrity of the bankruptcy process and complies with the requirements of commercial morality: Re
Gardner (1921), 1 C.B.R. 424 (Ont.S.C.); Re Sumner Co. (1984) Ltd. (1987), 64 C.B.R. (N.S.) 218 (N.B.Q.B.); Re Stone
(1976), 22 C.B.R. (N.S.) 152 (Ont.S.C.); Re National Fruit Exchange Inc. (1948), 29 C.B.R. 125 (Que.S.C.); Re The Man
With The Axe Ltd. (No. 2) (1961), 2 C.B.R. (N.S.) 12 (Man.Q.B.)


I note what was stated at p.299 of Farkvam, Re (1996), 39 C.B.R. (3d) 293 (B.C. Master); affirmed (May 28, 1996), Doc.
Prince George 32237 (B.C. S.C.):


In my view, the use of the word "reasonable" in this Section is not restricted to the reasonableness of the proposal as it
affects the ability of the payor to meet the terms of the proposal or as it reflects the relationship between the debtor and
his creditors. I believe this test also incorporates within it a test as to whether or not in all the circumstances, the proposal
is one that is reasonable when applying tests of commercial morality and considerations of maintaining the integrity of
the Bankruptcy system.


12      It was pressed upon me by Marshall that the court should analyse the situation at the present time and see if the creditors
would be better off or better served by a bankruptcy now (1998) which would permit them to realize a dividend from the present
cash held by Timmins (which could be in the 10-20 cents on the dollar range) and the liquidation of other assets (which Marshall
submitted could fetch approximately $2.5 million on what I would find to be an extremely rose coloured optimistic speculation).
However, in my view, the time for that sort of analysis is as of the creditor vote in normal time to get on for court approval.
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It must be recognized that it would be unusual for assets to have a static value over time; they may increase in value or they
may decrease (and perhaps fluctuate over time). The question of hindsight and time passage should not provide a sound basis
for second guessing: see Tridont Health Care Inc., Re (1991), 4 C.B.R. (3d) 290 (Ont. Bktcy.). Marshall submitted that the
language of various sections affecting proposals required a current analysis. I do not find this compelling as BIA was drafted
with the natural current tense based on the usual scenario of a court sanctioned hearing following rather immediately upon the
heels of a creditor vote of approval. This Proposal should not be disadvantaged because litigation essentially interrupted that
sequence. Given that conclusion Marshall's position floundered as to commercial morality and the integrity of the system.


13      The Proposal contains nothing which would prevent it from being successfully carried out subject to standard regulatory
authority as to the issue of shares; Timmins has sufficient cash to pay up to $350,000 cash under the amendment. The Proposal
appears to me to be favourable to the creditors generally qua creditors. I recognize that Marshall objects vehemently to the
Proposal being approved; however it seems to me that the basis of its objection is founded in its condition qua litigation opponent
(who would prefer to have the other side knocked out of the litigation on a practical basis, although I recognize that technically
the trustee in bankruptcy could deal with it) and not qua creditor: see Laserworks Computer Services Inc., Re (1997), 48 C.B.R.
(3d) 8 (N.S. S.C.) and particularly at pp.15-7 and its reliance on the statements of principle by Viscount Haldane in British
America Nickel Corp. v. M.J. O'Brien Ltd., [1927] A.C. 369 (Ontario P.C.) at p.371:


To give a power to modify the terms on which debentures in a company are secured is not uncommon in practice. The
business interests of the company may render such a power expedient, even in the interests of the class of debenture holders
as a whole. The provision is usually made in the form of a power, conferred by the instrument constituting the debenture
security, upon the majority of the class of holders. It often enables them to modify, by resolution properly passed, the
security itself. The provision of such a power to a majority bears some analogy to such a power as that conferred by s.
13 of the English Companies Act of 1908, which enables a majority of the shareholders by special resolution to alter the
articles of association. There is, however, a restriction of such powers, when conferred on a majority of a special class in
order to enable that majority to bind a minority. They must be exercised subject to a general principle, which is applicable
to all authorities conferred on majorities of classes enabling them to bind minorities; namely, that the power given must
be exercised for the purpose of benefiting the class as a whole, and not merely individual members only.


It cannot be overlooked that Marshall was a participant in the litigation which has sidelined this matter from being dealt with in
an ordinary time frame. It is interesting to note in passing that Marshall earlier this month submitted a formal offer to Timmins
to settle which would result in Timmins receiving a cash payment and certain assets and both parties exchanging releases; I
was advised that Marshall requested the Trustee to specifically note this in its report. Marshall's concerns do not appear to be
shared by the other creditors who voted unanimously for that Proposal: see McNamara v. McNamara (1984), 53 C.B.R. (N.S.)
240 (Ont. Bktcy.) at p.248 where Saunders J. stated:


In considering the issue of reasonableness there are factors which would appear to me to be positive. First, the proposals
received the overwhelming support of the voting creditors, both in number and amount. As I have said, that circumstances
alone is not enough but in my view it is a very powerful factor. There were two lengthy meetings. The minutes of those
meetings, which are attached to the trustee's report, indicate that the concerns which were expressed at this hearing and
which I have alluded to were dealt with or discussed. I would agree with counsel for the debtor that the court should be
very reluctant in these circumstances to not approve a proposal. (emphasis added)


14      Marshall submitted that this Proposal involving the exchange of debt for shares should be rejected by the court as was the
proposal in First Toronto Mining Corp., Re (1991), 3 C.B.R. (3d) 246 (Ont. Bktcy.). However as noted in that case at pp.250-1
there were suspicious circumstances in the case which would benefit from a bankruptcy investigation and as well the creditors
were being offered a minimal amount in a company which was virtually worthless.


15      As for the amendment to the Proposal it would seem to me that this change is beneficial to the creditors. To add it on
now after the shareholder vote would be permissible in light of my analysis at paragraph 13 of Lofchik, supra. The amendment
does detract from the value of the corporation attributable to the present shareholders of Timmins under the original Proposal;
however that concern is not one for this court at the sanction hearing but rather for the board of directors of Timmins. Marshall
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also raised the aspect that under the original Proposal the present shareholders would retain half or more of the equity; however
I do not know of any requirement that the shareholders be diluted down to a "minor" position - if the creditors felt that the
Proposal was unreasonable in the sense of being too rich for the shareholders they could have made their views known before
the vote (with the objective of getting the Proposal amended) or with the vote (with the result of bankruptcy ensuing).


16      I am satisfied that the amended Proposal is fair and reasonable in the circumstances and I therefore approve it. Fortune
shone on Timmins, its shareholders and creditors in the three year period between vote and sanction hearing; fortune could
have frowned.


Motion granted.


 


End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Stewart, J.:


The Appellant, 3004876 Nova Scotia Limited, (the Appellant numbered company) appeals from the decision of
Registrar Hill dated April 14, 1997 and resulting order dated May 5, 1997, whereby the Registrar declared
invalid the votes that 18 unsecured creditors of the insolvent, Laserworks Computer Services Inc. (Laserworks)
cast, by proxy, against Laserworks' amended proposal.


1. On December 4, 1996, Laserworks gave notice of its intention to file a proposal under s. 50 of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3 as amended (the Act).


2. On January 3, 1997, the proposal was filed.


3. On January 24, 1997, the first meeting of the classes of creditors was adjourned.


4. On February 12, 1997, Laserworks filed an amended proposal.


5. On March 3, 1997, the amended proposal was considered by the meeting of the classes of creditors.
Victor Goldberg, a solicitor for the Appellant numbered company, between himself and an associate, held and
presented 18 proxies of unsecured creditors. These 18 claims were objected to by the principals of Laserworks.
Upon the vote being taken, the proposal was defeated, subject to the Registrar's resolution of the objections. As
noted by the Registrar in his decision, it was common ground the sustaining of the objection against the votes of
the 18 creditors for whom Victor Goldberg held the proxies would result in the proposal being approved.


6. On March 24, 1997, Victor Goldberg by consent was examined by counsel for Laserworks pursuant to s.
163(2) of the Act. Victor Goldberg's testimony and/or written summary which detailed the offers to the 18
creditors revealed to the Registrar:


a) Victor Goldberg sought to purchase the claims of some of the creditors of Laserwork on behalf of
the Appellant numbered company, being a "shelf' company, and his client was, in fact, Datarite Inc.
("Datarite"), a division of which was a business competitor of Laserworks;


b) Generally, the Appellant numbered company, offered a higher percentage of the claims to
creditors with smaller claims;


c) Eighteen creditors delivered their proxy and a vast majority also delivered an assignment
agreement; but, the agreement was not executed by the Appellant numbered company. This, the Registrar
concluded, was an attempt to avoid a consolidation of the claims into one claim for the purposes of
voting, as the Appellant numbered company "clearly wished to be able to vote both the value of the
claims and individually on behalf of each assignee creditor". The return of the assignment and proxy, as
well as the claim being proven, were conditions of payment, although at least 4 creditors were paid on
their claim prior to the claims having been proven.


7. The Registrar in his decision of April 14, 1997 made the following findings of fact from the minutes of
the creditors and from Victor Goldberg's testimony and/or written summary:


1) Datarite through its solicitor approached some but not all the creditors of Laserworks with the
intention of obtaining an assignment of those creditors' claims and consequently the right to vote them on the
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proposal. The claims were obtained and the votes utilized to defeat the proposal which would have the effect of
placing Laserworks into bankruptcy by virtue of a deemed assignment provision of the Act.


2) Datarite's intended purpose was to effect the bankruptcy of Laserworks and to remove a
competitor from the marketplace, in other words, the intention of Datarite was to place Laserworks in
bankruptcy and the motive was to lessen competition by removing a competitor.


3) Datarite engaged throughout in an improper purpose not contemplated by the Act.


4) There is no general principle that secret agreements between creditors should not be enforced.


5) Where the court is satisfied that a creditor is acting to place the debtor in bankruptcy for an
improper purpose, the court and, therefore, the Registrar has the jurisdiction to prevent this abuse of the
provisions of the Act, notwithstanding the lack of any statutory prohibition.


6) Extrapolating from the case law dealing with petitioning into bankruptcy for an improper
collateral purpose, the Registrar found where the object of the intermeddling party during the proposal process is
to bring about the bankruptcy of the debtor, an improper purpose is present, thereby permitting the court to act to
prevent such an abuse of the legislation.


7) It is wrong to allow Datarite to do in the proposal process (buying the claims of members of the
class for the purpose of voting against the proposal) what the case law makes it clear it cannot do by Petition,
(buying the claims of members of the class of unsecured creditors and using these claims to file a bankruptcy
petition against Laserworks).


8) Persons should certainly think twice before they purchase debts for the sole purpose of defeating
proposals.


9) By entering into the arrangement with the Appellant numbered company, the 18 creditors tainted
themselves with and became embroiled in the improper purpose of Datarite.


The Registrar concluded the votes cast by the Appellant were not able to stand:


If Laserworks has the right to be free of this type of interference the court must be able to fashion
a remedy. This court does have the inherent jurisdiction to supervise the bankruptcy process and
consequently the conduct of creditors where that conduct constitutes an abuse of the provisions of
the B.I.A. While creditors can certainly vote in their own best interest, they may not collude with
a third party to place a debtor in bankruptcy for an improper purpose. Such activity lacks
commercial morality and offends the integrity of the bankruptcy process. The Registrar sustained
Laserworks objection to the votes of the 18 creditors, noting the result was the approval of the
proposal by the class of unsecured creditors.


Grounds of Appeal


The Appellant numbered company states the learned Registrar erred in law in sustaining Laserworks objection to
the votes of the 18 creditors by: 
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1) failing to appreciate the evidence before him when he concluded that Datarite's purpose in acquiring and
in voting the 18 claims was an improper one; 


2) applying an incorrect legal test when he concluded that Datarite's purpose in acquiring and voting the
claims was relevant to the case before him; and 


3) applying an incorrect legal test when he concluded that the 18 creditors tainted themselves and became
embroiled in the improper purpose of Datarite, which resulted in their claims being disallowed.


The Appellant numbered company seeks an order reversing the decision. The effect of allowing the eighteen
votes cast against the proposal will result in Laserworks being deemed to have made an assignment in
bankruptcy, pursuant to s. 57 of the Act.


Failing to Appreciate the Evidence


The Appellant submits the Registrar, in concluding that Datarite's intent and motive was to cause a bankruptcy
and remove a competitor, failed to consider or simply forgot to consider the only evidence on point, being the
uncontradicted evidence of Victor Goldberg who specifically stated:


The purpose of the numbered company hopefully in buying the claim is that it'll buy the claims at
a reduced price and get full payment one day.


And later:


You asked what the ultimate goal was for the number company. And the whole purpose of it
would be to hopefully get ultimately one day full payment. Just because a company were to go
bankrupt, as we all know, a proposal ultimately could take the company out of bankruptcy.


Indeed the Registrar's lack of specific comment on the credibility of the "experienced" officer of the court when
ignoring his testimony further supports, the Appellant submits, this void/failure to be one of forgetfulness rather
than an attack on credibility without reasons. Counsel for the Appellant numbered company also notes the
Registrar's lack of a transcript at the time of writing. There being no other evidence of a motive or intent, the
Appellant says the Registrar's suppositions as to Datarite's motive or purpose lacked foundation. This wrong
appreciation of the evidence leaves it open to the court to substitute its discretion for that of the Registrar. (Re:
Barrick (1980), 36 C.B.R. (N.S.) 286 (B.C.C.A.); Industrial Acceptance Corp v. Lalonde, [1952] 2 S.C.R. 109.)


A review of the discovery transcript of Victor Golberg clearly reveals the Registrar, at that time, had a very
accurate grasp of Goldberg's testimony, as the Registrar, in the context of a motion, succinctly reiterated the
numbered company's stated purpose. I am satisfied some twenty days later, the Registrar did not forget this sated
purpose and was conscious this explanation of purpose, if accepted, negated the inference he chose to draw from
the proven facts as to the intentions of the numbered company in the circumstances. The unmistakable
conclusion on reading his reasons is that he did not accept the evidence of Victor Goldberg that the purpose was
to purchase the claims, at a discount, intending to profit by receiving a greater distribution from the insolvent
company. In rejecting Victor Goldberg's evidence, he chose to draw the inference that the real objective was not
to benefit the creditors of the insolvent, but rather, to remove it as a competitor in the market place. His decision,
as a result, constituted a finding of a lack of credibility in respect to Victor Goldberg's evidence on this issue,
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and having regard to that finding, his inference from the facts, as he found them, was reasonable in the
circumstances. As has often been said, the Registrar, having the advantage of being present during the evidence
of Victor Goldberg, on March 24, 1997, is in a better position to make findings in respect to the credibility of
witnesses than a court, on appeal, and thereby limited to the written transcript. Although this does not mean such
a finding of credibility would never be reversed, I am not satisfied, in this instance, that the Registrar's finding,
on the issue of credibility, ought to be reversed.


Motive as a state of mind is often not the subject of direct evidence but rather of reasonable inference to be
drawn from proven facts. There was no evidence before the Registrar that the motive of the Appellant numbered
company in voting as it did on behalf of the eighteen creditors was to remove the competition from the market
place and thereby opening up a portion of the market share or goodwill of Laserworks. In fact, the only direct
evidence was to the contrary. As noted, Victor Golberg testified that the purpose in voting as the Appellant did
was to obtain better recovery. Clearly, the Registrar did not accept Victor Golberg evidence since he determined
that the motive was to remove the insolvent company from the market place, by defeating its proposal and
thereby causing Laserworks to be deemed a bankrupt pursuant to the Act. Clearly, the suggestion that
Laserworks, even if bankrupt, could make a further proposal and perhaps even a better proposal for the creditors,
did not dissuade the Registrar from concluding on the evidence before him that the real motive was the removal
of competition in the interest of the numbered company and not in furtherance of the interest of the creditors as a
whole.


I am satisfied there were sufficient facts before the Registrar, to permit him to draw the inference of improper
purpose and in view of his finding on Victor Goldberg's credibility, it was the appropriate inference to be drawn;
more specifically and without attempting to be all inclusive:


- Datarite a competitor of Laserworks, through a shelf company, in order not to reveal its activities,
approached some but not all of the creditors of Laseworks about purchasing claims. 


- Datarite provided instruction to counsel.


- Datarite had no contractual relationship with Laserworks and was not a pre-existing creditor of
Laserworks, but rather made it its business to find out Laserworks' status and voluntarily and
intentionally involved itself in the arrangements with creditors of Laserworks and in doing so acquired
the right to vote against the proposal.


- The unusual, although not inappropriate, abusiveness of Victor Goldberg, at the reconvened meeting of
creditors, with respect to providing information, created an air requiring further investigation.


- Datarite voted all eighteen claims it obtained against the Laserworks' proposal. There were sufficient
numbers to defeat the proposal, admittedly including two that were apparently unrelated and
unassociated with Datarite, and to cause Laserworks to be deemed to have made an assignment into
bankruptcy with no member of the class of unsecured creditors being paid anything, when the proposal
had been promoted by the trustee as beneficial.


After considering all the evidence, I am satisfied a reversal of the Registrar decision is not warranted. His
finding of improper purpose is not perverse or unsupported by the evidence. He committed no palpable error as
to credibility and his conclusions are drawn from inferences supported by proven facts.
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Whether the Registrar erred in concluding Datarite's purpose in acquiring and voting claims is relevant?


The Registrar concluded that in a situation of abuse, where a competitor of an insolvent company has
intentionally bought up votes for the purpose of defeating a proposal, thereby removing one of its competitors
from the market place and placing the company into bankruptcy, the court has a supervisory jurisdiction to deal
with the votes of the creditors under a proposal and, where necessary, to declare them invalid. He determined
that since the Appellant, at the petition stage, could not have purchased the claims of creditors and then, as an
assignee, petition Laserworks into bankruptcy, given the motivation in doing so was to put Laserworks out of
business, the Appellant, who had no pre-existing debt with Laserworks and was a competitor should not, at the
proposal stage, be able to vote arbitrarily, having purchased the proxies, so as to put Laserworks into bankruptcy
and thereby indirectly accomplish by voting against a proposal what it couldn't do directly by way of a petition
in bankruptcy.


Acknowledging the courts inherent jurisdiction to prevent abuse of its process, normally in fraudulent situations
and acknowledging at the petition stage, the Act, clearly states the motive in bringing the petition is relevant and
specifically provides the court with judicial discretion and a supervisory function and power to dismiss a petition
for improper purpose (s. 43(7)), the Appellant submits the motive of a creditor in acquiring and voting the
claims, at the proposal stage, is totally irrelevant and the court by Statute has no equatable supervisory role. The
Appellant submits the Registrar has no business inquiring into the motive of the Appellant numbered company
in voting as it did with respect to the proposal and erred in applying such an improper purpose test and in
extending or extrapolating the very clear law dealing with the court's supervisory role at the petition stage to
having the role continue at the proposal stage of the vote when there is no statutory authority.


Besides questioning there being any evidence to support the finding as to motive, the Appellant also questions
what law supports the notion that the Registrar can take a look at motive at this stage and act in a supervisory
role. The Appellant submits the concept of improper purpose is not applicable to proposals, as a proposal is an
offer from the debtor to enter into a new contract with its creditors and the creditor, who owes no duty to the
debtor or to other creditors in the class, is free to vote as it chooses, for any reason it chooses, and whether that
reason be completely irrational/improper or not.


In determining he had inherent supervisory jurisdiction to prevent a competitor of Laserworks from placing it in
bankruptcy by voting against the proposal, the Registrar, in the absence of specific statutory authority and not
having the benefit, as I have had of case law dealing with principles of class voting, drew from the existing case
law dealing with votes of unsecured creditors at a creditors meeting, where the court alluded to a general
supervisory jurisdiction existing, even though no abuse was found (NSC Diesel Power Incorporated
Bankruptcy), extrapolated from the principles causing petitions to be disallowed and accepted counsels'
submissions as to the court ensuring proceedings are conducted in accordance with public policy and philosophy
and integrity of the legislation, given parliament's inability to contemplate every possibility, specifically the
buying of votes by competitor for the purpose of voting down a proposal to cause the bankruptcy of the
company.


In fight of my subsequent findings relating to class voting, there is no need to comment on the appropriateness of
the Registrar's findings with respect to inherent supervisory jurisdiction in circumstances where Parliament has
included jurisdiction in the legislation in respect to certain proceedings only. It would appear, in respect to
reviewing the Act to determine the intention of the legislature that the argument is, on the one hand, the
supervisory function and responsibility as to motivation in respect to petitions is an indication of an overall
general supervisory jurisdiction, and on the other hand, the absence of such a function and responsibility in
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respect to proposals is an indication Parliament intended this to be left to the market place. The Registrar
decided the former and the Appellant urges the latter.


In my view, it is unnecessary to resolve this question in this application. With Parliament being silent on this
question, it is necessary to look to the common law and any inherent jurisdiction in the court to supervise
commercial conduct by majorities of a class as against minorities in the same class or group.


Although stated in the context of voting by debenture holders when the majority had votes to modify the rights
of the debenture holders in a clause, the statements of principle by Viscount Holdane of the Judicial Committee
of the Privy Council in British America Nickel Corporation v. M.J. O'Brien, [1927] A.C. 369 at p. 371 are, no
less, here applicable:


To give a power to modify the terms on which debentures in a company are secured is not
uncommon in practice. The business interests of the company may render such a power
expedient, even in the interests of the class of debenture holders as a whole. The provision is
usually made in the form of a power, conferred by the instrument constituting the debenture
security, upon the majority of the class of holders. It often enables them to modify, by resolution
properly passed, the security itself. The provision of such a power to a majority bears some
analogy to such a power as that conferred by s. 13 of the English Companies Act of 1908, which
enables a majority of the shareholders by special resolution to alter the articles of association.
There is, however, a restriction of such powers, when conferred on a majority of a special class in
order to enable that majority to bind a minority. They must be exercised subject to a general
principle, which is applicable to all authorities conferred on majorities of classes enabling them to
bind minorities; namely, that the power given must be exercised for the purpose of benefiting the
class as a whole, and not merely individual members only.


and later at p. 373, noting this to be a principle which does not depend on misappropriation or fraud stated:


... But their Lordships do not think that there is any real difficulty  in combining the principle that
while usually a holder of shares or debentures may vote as his interest directs, he is subject to the
further principle that where his vote is conferred on him as a member of a class he must conform
to the interest of the class itself when seeking to exercise the power conferred on him in his
capacity of being a member.


The court, applying the principle stated by Viscount Holdane, should not sanction a scheme if it appears that the
majority have not voted bona fide in the interests of the class as a whole.


Justice Quilliam in an unreported decision of the High Court of New Zealand, Re: Farmers' Co-Operative
Organization Society of New Zealand Limited (M 12/97, 4 August 1987) in addressing the very issue of a
company whose proposal had been defeated by the votes cast by some of its direct competitors, in circumstance
where the majority had the right to bind the minority by statute relied on the principle enunciated in British
American Nickel Corp. Inc. v. O'Brien, supra, during the objection to votes application before him. He
concluded the votes should be discounted as their votes were cast out of self-interest and not in the interest of the
class of creditors, as a whole, or of the company. Unlike the present case, he did not determine there was specific
activity of an improper purpose other than recognizing the votes were cast by creditors in direct commercial
competition with the company.
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The Registrar, on his finding of facts, was not faced with a pre-existing creditor voting as it wished for whatever
reason. He was faced with a unique set of circumstances where he found the Appellant shelf company and
Datarite, a competitor of Laserworks, involved in a selective, secret arrangement with creditors against
Laserworks, an arrangement that would hurt some creditors and favour other creditors, although as competitors
rather than as creditors, given its purpose of removing Laserworks from the market place and diverting from it,
its asset, the market share, so it could be available to Datarite, all of which would result in the balance of the
creditors receiving little, if anything, and Laserworks having been deemed a bankrupt.


As noted by counsel for Laserworks, any consideration of the proposal process must include the provisions of
the Act. The contract is not made in isolation. Without a proposal from the debtor, the creditors' rights are
limited to commencing actions and hopefully proceeding to judgment; but, once the debtor enters into the
proposal process, the creditors are given rights by the Act that they would not otherwise have. The parameters of
the debtor-creditor relationship, and creditor-creditor relationship, at the proposal stage, are set by the provisions
of the Act which


- contemplate the division of various creditors into classes (s. 50 (1.2)); 


- entitle creditors with proven claims to vote (s. 54 (2) (a));


- mandate voting by classes of creditors (s. 50 (1.2)) (s. 54 (2)(b));


- empower the majority of a class of creditors to bind the minority of that class (s.54(2)(d)).


As noted earlier, Registrar Hill, in reaching his determination to sustain Laserwork's objection and disallow the
votes of the eighteen creditors, did not have the benefit of reviewing case law and hearing submissions as to
established principles of class voting; more specifically, what principles, if any, apply in deciding whether the
majority required to reject the proposal, pursuant to s. 54(2)(d) was obtained in circumstances where a direct
competitor, for purposes of removing and placing the debtor in bankruptcy, casts a number of proxy votes
against the proposal.


If the Appellant numbered company really voted on the basis of what it, as a creditor believes would be the best
interest of the creditor class, then it is entitled to so vote; but, if the motive for voting is not to benefit the class of
creditors but simply an ulterior motive not related to the interests of the creditor class of which it is a member
but rather is related to its own personal interest, then such a vote does not conform to the interests of the class
and is not properly exercised.


I can find no distinction between the voting discretion of a creditor, a shareholder or bond holder. Each acquires
rights to vote because of their membership in a class and are, therefore, subject to the principle enunciated by
Viscount Holdane. No logical basis for not extending this principle to voting by creditors on a proposal made
under the Act has been postulated by any of the parties in the proceedings.


Even if this Appellant numbered company was wrong in its belief that by voting in this manner, it was achieving
the best interest of itself and the creditors as a whole then it is entitled to so vote, even if that opinion is not
shared by the minority or is in fact wrong. That is a right to which it is entitled, absent legislation to the contrary.
But that is not the question here. The issue is whether Datarite through the numbered company for motives
unrelated to the best interest of the creditor group and only pursuant to its own self interest in removing a
potential competitor from the market place is entitled to use its votes to achieve this purpose without regard to
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the interests of the other members of its class namely, the other voting creditors? For reasons already stated, the
answer is no. The principle enunciated by Viscount Holdane and elaborated by Justice Quilliam applies.


The Appellant is not entitled to use its votes to achieve this improper purpose. The Registrar's decision prevents
an abuse on a minority of the class of unsecured creditors and in so doing upholds a fundamental and viable in
the circumstances principle of class voting. He did not err in concluding improper purpose is relevant.


Whether the Registrar erred when he concluded the eighteen creditors tainted themselves and become
embroiled in the improper purpose of Datarite?


The Appellant submits there is no evidence of the eighteen creditors knowing of any connection between the
Appellant and Datarite nor is there evidence that any of the creditors knew why Datarite was causing the
Appellant to acquire their voting rights. There being no intent, the Registrar lacked foundation to conclude there
was collusion between Datarite and any of the creditors. There was no true collusion as there was no evidence of
any agreement between Datarite and any creditor to use the Act for an improper purpose and no shared interest
to injure Laserworks. The intent of Datarite should not have any effect on the rights of the eighteen creditors to
vote as directed by their proxy.


As noted by counsel for the Trustee, this ignores the fact the claims had been obtained by the Appellant and were
certainly under the control of the Appellant. In addition the proxy holder, Victor Goldberg, was counsel for
Datarite whose specific purpose was to defeat the proposal and remove a competitor.


Datarite purchased these claims to effect this purpose and it was reasonable in the circumstances for the
Registrar to draw the inference Datarite directed or influenced the voting of these claims. The negative votes
were the very key to accomplishing its intent and without this control, there would have been no agreement to
purchase the claims.


The motion to reverse the Registrar's decision is denied and the appeal dismissed.


J.
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