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PROVINCE DE QUEBEC COUR SUPERIEURE
DISTRICT DE ST-FRANCOIS CHAMBRE COMMERCIALE

(sieqeant en tant que tribunal desiqne en vertu de
la Loi sur les arrangements avec les creanciers des

compagnies, L.R.C. 1985,
c. C-36)N°: 450-11-000167-134

DANS L'AFFAIRE DU PLAN DE TRANSACTION
OU D'ARRANGEMENT DE :

MONTREAL, MAINE & ATLANTIQUE CANADA
CIE.

Debitrice-Req uerante

et

RICHTER GROUP CONSEIL INC.

Contr61eur

PLAN D'ARGUMENTATION DE TRINITy1
AU SOUTIEN DE L'HOMOLOGATION DU PLAN DE TRANSACTION ET

D'ARRANGEMENT

A L'HONORABLE JUGE GAETAN DUMAS DE LA COUR SUPERIEURE, SIEGEANT EN
CHAMBRE COMMERCIALE, DANS ET POUR LE DISTRICT JUDICIAIRE DE ST-FRANCOIS,
TRINITY SOUMET RESPECTUEUSEMENT CE QUI SUIT:

I. INTRODUCTION

1. Le 6 juillet 2013, 72 wagons transportant des produits petroliers dans un train opere par
la Montreal Maine & Atlantique Canada Cie. (« MMAC ») ont deraille au centre-ville de
l.ac-Meqantic causant une traqedie ferroviaire (Ie « Deraillement »);

1 Trinity Industries Inc., Trinity Industries Leasing Company, Trinity Tank Car Inc., Trinity Rail Group LLC et Trinity
Rail Leasing Warehouse Trust representees par McCarthy Tetrault S.E.N.C.R.L. s.r.I.; RIV 2013 Rail Holdings LLC et
Trinity Rail Leasing 2012 LLC, representees par Borden Ladner Gervais S.E.N.C.R.L. s.r.i., (collectivement
« Trinity»)
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2. Suite au Deraillernent, des reclamations et recours ont ete inities au Canada et aux
Etats-Unis contre MMAC, sa societe-mere, la Montreal Maine & Atlantic Railway Ltd
(« MMA ») et d'autres acteurs de I'industrie ferroviaire, dont Trinity (Ies « Recours »);

3. Le 8 aout 2013, I'honorable juge Castonguay a accorde une ordonnance initiale a
I'endroit de MMAC (1'«Ordonnance initiale ») en vertu de la Loi sur les arrangements
avec les creenciers des compagnies (« LACC ») et a nomme Richter Groupe Conseil
Inc. comme contr61eur de MMAC (Ie « Contr61eur »);

4. Le 17 tevrier 2014, la Cour rend un jugement qui, notamment, a ordonne une « joint
status conference» qui s'est tenue Ie 26 fevner 2014 a Bangor, au Maine (Etats-Unis),
permettant aux creanciers, a la fois pour les dossiers canadiens et americains, de se
rencontrer et d'entamer des neqociations afin de presenter un plan d'arrangement par
MMAC;

5. Ce jugement reflete I'intention declares de MMAC d'investir ses efforts, de concert avec
la Cour, Ie Contr6leur, les creanciers et les parties interessees, afin de presenter un plan
d'arrangement prenant assise sur des reqlements avec les tierces parties ayant une
responsabilite potentielle en lien avec Ie Deraillernent, lesquels reqlernents
comporteraient des quittances en faveur de ces tierces parties, et ce, en consideration
au Plan (Ies « Parties quittancees »);

6. Apres pres de deux annees d'efforts soutenus, MMAC est intervenue a plusieurs « Plan
Support and Settlement Agreement» avec les Parties quittancees et a deposer un plan
d'arrangement qui indemnisera les victimes du Deraillernent (« Ie Pian»), lequel prevoit
la distribution de 430 millions de dollars (representant la contribution globale des Parties
quittancees) entre les creanciers de MMAC, soit principalement les victimes du
Deraillernent;

7. Le 9 juin 2015, les creanciers ont vote a l'unanimite en faveur du Plan;

8. C'est dans ce contexte que la Requerante, la Compagnie de chemin de fer Canadian
Pacific (« CP ») conteste la requete de MMAC en vue d'obtenir une ordonnance
homologuant Ie Plan;

9. Trinity soumet respectueusement que Ie Plan doit etre homologue par la Cour et que la
contestation de CP est sans fondement; les criteres elabores par la jurisprudence, qui
doivent etre analyses par la Cour au stade de I'homologation sont en effet ici rencontres,
a savoir :

1) Les conditions prescrites par la LACC sont remplies;

2) La transaction ou I'arrangement n'est pas contraire aux dispositions de la LACC; et

3) La transaction ou I'arrangement est juste et raisonnable;

• Boutiques San Francisco Inc. (Fa il/ite) , Re, 2004 CanLiI 4145(QC CS), para. 5
[Onglet 1]

• Canwest Global Communications Corp. (Re), 2010 ONSC 4209, para. 14.
[Onglet 2]
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10. En I'instance, Ie premier critere ne fait I'objet d'aucune contestation puisque toutes les
conditions prescrites par la LACC ont ete respectees, notamment en ce que les
creanciers ont vote a l'unanimite en faveur du Plan;

11. Le present plan d'argumentation s'attardera donc aux deux (2) derniers criteres;

12. Les enonces cites en caractere gras ont ete mis en em phase par les procureurs
soussiqnes. II en est de rnerne pour les soulignements;

II. LA TRANSACTION OU L'ARRANGEMENT N'EST PAS CONTRAIRE AUX
DISPOSITIONS DE LA LACC

13. Les elements prevus au Plan ne contrevient pas a la LACC en ce que (i) les quittances
partielies en faveur de MMAC n'invalident pas Ie Plan, (ii) les plans de liquidation sont
autorises par LACC et (iv) Ie Plan est constitutionnel, (iii) les quittances accordees aux
Parties quittancees sont autorisees par la LACC;

i) Les quittances partielles en faveur de MMAC n'invalident pas Ie Plan

14. Le Plan prevoit, notamment que MMAC est beneficiaire d'une quittance aux termes des
Ententes de reqlernent intervenues avec les Parties quittancees;

15. CP plaide cependant que I'absence d'une quittance par les autres creanciers, dont les
victimes du Deraillement, est contraire aux dispositions de la LACC;

16. Cette pretention de CP est mal tondee;

17. Aucune disposition de la LACC n'impose I'obligation que la debitrice ne receive une
quittance globale de toutes ses obligations;

18. Bien que dans la rnajorite des restructurations en vertu de la LACC, la debitrice recoit
une quittance complete, Ie fait qu'un plan d'arrangement prevoit seulement une
quittance partie lie, voire rnerne I'absence de quittance en faveur de la debitrice, ne fait
pas en sorte qu'un tel plan n'est pas une transaction ou un arrangement (« a
compromise or an arrangement») au sens de la LACC, ni n'a pour effet d'invalider ledit
plan;

19. Le terme « arrangement» en particulier est un terme au sens tres large et indefini, tel
que reconnu par la Cour d'appel de I'Ontario dans I'affaire Metcalfe:

[60] While there may be little practical distinction between "compromise" and
"arrangement" in many respects, the two are not necessarily the same.
"Arrangement" is broader than "compromise" and would appear to include
any scheme for reorganizing the affairs of the debtor: L.W. Houlden and C.H.
Morawetz, Bankruptcy and Insolvency Law of Canada, looseleaf, 3rd ed, vol. 4
(Scarborough, Ont.: Carswell, 1992) at 10A- 12.2, N10. It has been said to be
"a very wide and indefinite [word]": [references omises]

• Metcalfe & Mansfield Alternative Investments " Corp., 2008 ONCA 587
[Onglet 3]
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20. La Cour d'appel de I'Ontario ajoute qu'il s'agit d'un choix eclaire du leqislateur de ne pas
circonscrire Ie type de transaction ou d'arrangement qui peut faire I'objet d'un plan en
vertu de la LACC, et de plut6t s'en remettre au caractere complet (« large») et flexible
des termes « compromis » et « arrangement» et ce, afin de laisser cours a la fertilite et
a la creativite visant a resoudre des situations d'insolvabilite dans l'interet public:

[61] The CCM is a sketch, an outline, a supporting framework for the resolution
of corporate insolvencies in the public interest. Parliament wisely avoided
attempting to anticipate the myriad of business deals that could evolve
from the fertile and creative minds of negotiators restructuring their
financial affairs. It left the shape and details of those deals to be worked
out within the framework of the comprehensive and flexible concepts of a
"compromise" and "arrangement". I see no reason why a release in favour of
a third party, negotiated as part of a package between a debtor and creditor and
reasonably relating to the proposed restructuring cannot fall within that
framework.

• Metcalfe & Mansfield Alternative Investments /I Corp., 2008 ONCA 587
[Onglet 3]

21. La Cour d'appel de l'Ontario s'inspire d'une decision anglaise, soit I'affaire T&N Ltd., afin
de conclure a l'interpretation large de la notion d' « arrangement» au sens de la LACC :

[64] T&N Ltd. and Others (Re) , supra, is instructive in this regard. It is a rare
example of a court focusing on and examining the meaning and breadth of
the term "arrangement". [... ] The T&N companies applied for protection under
s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the
scheme of the CCAA -- including the concepts of compromise or
arrangement. [ ... ]

• Metcalfe & Mansfield Alternative Investments /I Corp., 2008 ONCA 587
[Onglet 3]

22. Or, a I'instar de CP, les parties qui contestaient I'homologation de I'arrangement dans
I'affaire T&N Ltd., avancaient I'argument que I'arrangement (« scheme of
arrangement») ne pouvait etre approuve en I'absence d'une quittance en faveur de la
debitrice :

[44] Mr Chivers' straightforward submission was that, as the scheme does
not purport to affect the rights between T&N and its EL Claimants, it is not
a compromise or arrangement between T&N and the EL Claimants. Their
rights against T&N remain unaltered. It is their rights against the EL Insurers,
vested in them by operation of the Third Parties (Rights Against Insurers) Act
1930, which are compromised by the scheme. That is properly the subject of a
compromise, whether by way of scheme of arrangement or otherwise, between
the EL Insurers and the EL Claimants.

• T&N Ltd. and Others (No.3) (Re), [2007] 1 All E.R. 851, [2006] E.W.H.C. 1447
(Ch.), para. 44 [Onglet 4]

23. Dans son jugement, la High Court of Justice rejette cet argument sur la base de
l'interpretation large que doit recevoir Ie terme « arrangement », qui n'est pas defini dans
la loi applicable (a I'instar de la LACC) et en considerant que Ie «scheme of
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arrangement» se qualifie d'arrangement, bien qu'il ne vise pas les droits des creanciers
a I'encontre de la debitrice.

• T&N Ltd. and Others (No.3) (Re), [2007]1 All E.R. 851, [2006] E.W.H.C. 1447
(Ch.), voir paras. 45 et 52 [Onglet 4]

24. La Cour d'appel de l'Ontario dans I'affaire Metcalfe cite d'ailleurs un passage de cette
decision anglaise, lequel s'applique expressement a I'affaire en l'espece :

[66] Certain creditors argued that the court could not sanction the plan
because it did not constitute a "compromise or arrangement" between T&N
and the EL claimants since it did not purport to affect rights as between
them but only the EL claimants' rights against the EL insurers. The court
rejected this argument. Richards J. adopted previous jurisprudence -- cited
earlier in these reasons -- to the effect that the word "arrangement" has a very
broad meaning and that, while both a compromise and an arrangement involve
some "give and take", an arrangement need not involve a compromise or be
confined to a case of dispute or difficulty (paras. 46-51). He referred to what
would be the equivalent of a solvent arrangement under Canadian corporate
legislation as an example. [See Note 5 below] Finally, he pointed out that the
compromised rights of the EL claimants against the EL insurers were not
unconnected with the EL claimants' rights against the T&N companies; the
scheme of arrangement involving the EL insurers was "an integral part of a single
proposal affecting all the parties" (para. 52). He concluded his reasoning with
these observations (para. 53):

In my judgment it is not a necessary element of an arrangement for the
purposes of s 425 of the 1985 Act that it should alter the rights existing
between the company and the creditors or members with whom it is
made. No doubt in most cases it will alter those rights. But, provided
that the context and content of the scheme are such as properly to
constitute an arrangement between the company and the members or
creditors concerned, it will fall within s 425. It is neither necessary nor
desirable to attempt a definition of arrangement. The legislature has
not done so. To insist on an alteration of rights, or a termination of
rights as in the case of schemes to effect takeovers or mergers, is to
impose a restriction which is neither warranted by the statutory
language nor justified by the courts' approach over many years to give
the term its widest meaning. Nor is an arrangement necessarily
outside the section, because its effect is to alter the rights of creditors
against another party or because such alteration could be achieved by
a scheme of arrangement with that party.

[67]1 find Richard J.'s analysis helpful and persuasive. [... ]

• Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587, paras.
66 et 67 [Onglet 3], citant T&N Ltd. and Others (No.3) (Re), [2007] 1 All E.R.
851, [2006] E.W.H.C. 1447 (Ch.), para. 53 [Onglet 4]

25. Tel qu'illustre dans Ie passage qui precede, la position de CP a I'effet que l'arret
Metcalfe doit etre interprets comme imposant la necessite qu'un plan prevoit une
quittance en faveur de la debitrice, est mal fondee;

26. Le Plan est par ailleurs conforme au « germ of a plan» decrit par la Cour dans son
jugement du 17 fevrier 2014 et qui, des Ie depart, etait envisage comme un plan
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d'arrangement finance par des tiers, visant la mise sur pied d'un fonds d'indemnisation
aux beneficies des victimes du Deraillernent qui sera it finance par les tierces parties
exposees au Recours qui accepteraient de contribuer a ce fonds en consideration de
quittances en leur faveur;

• Montreal, Maine & Atlantique Canada Cie (Montreal, Maine & Atlantic Canada
Co.) (MMA) (Arrangement relatit a), 2014 QCCS 979, para. 30 [Onglet 5]

27. Apres des mois d'efforts par toutes les parties interessees. Ie Plan est la concretisation
de ce « germ of a plan »;

28. Vu Ie montant des reclamations garanties et la valeur des actifs de MMAC, a aucun
moment du processus de restructuration il ne fut envisage que MMAC puisse contribuer
a un eventual Plan, et les creanciers n'ont jamais eu espoir de recouvrer des sommes
provenant de MMAC directement;

29. L'absence de quittance en faveur de MMAC par certains creanciers, dont les victimes du
Deraillement, constitue donc une question purement academique, etant donne que,
dans tous les scenarios, ces creanciers ne pouvaient s'attendre a une contribution de la
part de MMAC. Qu'il y ait ou pas une quittance complete en faveur de MMAC, il est sans
conteste que Ie Plan constitue un arrangement elabore par MMAC, suite a ses
neqociations avec une multitude de parties, qui propose a ses creanciers un traitement
nettement plus benefique que celui qu'ils recevraient autrement dans Ie cadre d'une
faillite;

30. La position contraire reviendrait a une interpretation etroite des termes « transaction»
ou « arrangement» et irait a I'encontre de la grande souplesse qu'offre la LACC. Elle
irait eqalernent a I'encontre des principes exprirnes par la Cour supreme sur
l'interpretation des lois en matiere d'insolvabilite et, plus particulierernent de la LACC :

Avant de passer a un autre point, il n'est peut-etre pas inutile de rappeler que la
Loi concernant /a fail/ite tout en n'etant pas une legislation commerciale au sens
strict a clairement sa source dans Ie monde du commerce. Son
interpretation doit tenir compte de cette origine. II s'agit de relations entre
hommes d'affaires et une lecture trop etroitement legaliste est un
contresens. II me semble que c'est a une telle lecture que nous invite I'appelant

• Mercure c. Marquette & Fils, [1977] 1. RC.S. 547, p. 556 [OngJet 6]

[21] La « souplesse de la LACC [etait consideree comme offrant] de grands
avantages car elle permet de prendre des decisions creatives et efficaces »
(Industrie Canada, Direction qenerale des politiques-cadres du rnarche, Rapport
sur la mise en application de la Loi sur la faillite et l'insolvabilite et de la Loi sur
les arrangements avec les creanciers des compagnies (2002), p. 50).

• Century Services Inc. v. Canada (Attorney General), [2010] 3 SCR 379, para. 22
[OngJet 7]

31. Dans I'affaire Century Services, la Cour supreme confirme qu'il faut eviter de restreindre
la portee des termes generaux utilises de la LACC, ce qui doit evidernrnent s'appliquer
aux termes « com prom is » et « arrangement» :
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[70] La possibilite pour Ie tribunal de rendre des ordonnances plus specifiques
n'a pas pour effet de restreindre la portee des termes generaux utilises
dans la LACC. Toutefois, l'opportunite, la bonne foi et la diligence sont des
considerations de base que Ie tribunal devrait toujours garder a I'esprit lorsqu'il
exerce les pouvoirs conteres par la LACC. Sous Ie regime de la LACC, Ie tribunal
evalue l'opportunite de I'ordonnance dernandee en determinant si elle
favorisera la reallsatlon des objectifs de politique generale qui sous-
tendent la l.oi. II s'agit donc de savoir si cette ordonnance contribuera utilement
a la realisation de I'objectif reparateur de la LACC - a savoir evlter les pertes
sociales et economiques resultant de la liquidation d'une compagnie
insolvable. J'ajouterais que Ie critere de l'opportunite s'applique non seulement
a I'objectif de I'ordonnance, mais aussi aux moyens utilises. Les tribunaux
doivent se rappeler que les chances de succes d'une reorganisation sont
meilleures lorsque les participants arrivent a s'entendre et que tous les
interesses sont traites de la facon la plus avantageuse et juste possible dans les
circonstances.

• Century Services Inc. v. Canada (Attorney General), [2010] 3 SCR 379, para. 22
[Onglet 7]

32. En l'espece, I'homologation du Plan est definitivernent « opportune» et rencontre
I'objectif reparateur de la LACC d'eviter aux parties interessees, dont les creanciers et la
cornrnunaute de Lac Megantic en general, les pertes sociales et econorniques qui
resulteraient de I'absence d'homologation du Plan.

ii) Les plans de liquidation sont autorises par LACC

33. /I est acquis qu'en vertu de la LACC, il est possible de proceder a la liquidation d'une
compagnie debitrice :

• Anvil Range Mining Corp., Re, 2001 CanLII 28449. (confirmee en Cour d'appel,
2002 CanLlI 42003 (ON CA)) [Onglet 8]

• Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.
[Commercial List]) p. 8 [Onglet 9]; Re Olympia & York Developments Ltd.
(1995), 1995 CanLlI 7380 (ON SC), 34 C.B.R. (3d) 93 (Ont. Gen. Div.
[Commercial List] p. 9 et 10 [Onglet 10]

34. Ainsi, les tribunaux ont reconnu qu'il etait possible pour la compagnie debitrice de
presenter un plan de liquidation parfois nomme « liquidating plan »:

[2] The windfall arises as follows: in April 2000, Agro Pacific Industries Ltd.
applied for protection under the Companies' Creditors Arrangement Act. KPMG
Inc. was appointed monitor and Colin Rogers was appointed chief restructuring
officer. Some months later, Agro made what is known as a liquidating plan
to its creditors, a plan in which the company's assets are sold and the
proceeds distributed to the creditors.Jhe plan was accepted by the creditors.
The plan was approved by the court in April 2001.

• In the Matter of the CCRA and Agro Pacific Industries Ltd., 2006 BCSC 1962,
(confirmee en appel, 2007 BCCA 628) [Onglet 11]
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35. En 2004, la Cour d'appel de I'Ontario refuse d'accorder la permission d'en appeler d'une
decision ayant homologue un plan de liquidation:

[30] First, although the question of whether a plan of arrangement under which
the assets of the debtor company will be disposed of and the debtor company will
not continue as a going concern is contrary to the purposes of the CCM may not
have been resolved by this court, contrary to Randy Oram's written submissions,
this is not the first time a secured-creditor-Ied plan, which operates
exclusively for the benefit of secured creditors and under which the assets
of the debtor company will be disposed of and the debtor company will not
continue as a going concern, has received court approval: see Re Anvil
Range Mining Corp. (2001).

• 1078385 Ontario Ltd., Re, 2004 CanLiI 55041 (ON CA) [Onglet 12]

36. Qui plus est, comme c'est Ie cas en l'espece, I'honorable juge Ground en 2007, a
homologue un plan de liquidation finance par des tierces parties qui, au surplus,
comportait une quittance en faveur de tierces parties:

[1] The motion before this court is brought by the Applicants pursuant to s. 6 of the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCM")
for the sanction of a plan (the "Pian") put forward by the Applicants for distributions to
each creditor in the General Claimants Class ("GCC") and each creditor in the
Personal Injury Claimants Class ("PICC"), such distributions to be funded from the
contributed funds paid to the Monitor by the subject parties ("SP") as defined in
the Plan.

[2] The Plan is not a restructuring plan but is a unique liquidation plan funded
entirely by parties other than the Applicants.

[ ... ]

[27] An order will issue sanctioning the Plan in the form of the order submitted to this
court and appended as Schedule B to this endorsement.

• Muscletech Research and Development Inc. (Re), 2007 CanLiI 5146 (ON SC)
[Onglet 13]

37. La vente d'actifs de MMAC et de MMA autorisee par cette Cour Ie 23 janvier 2014 n'a
pas d'impact sur la possibilite pour MMAC de presenter un plan a ses creanciers, ni sur
la possibilite pour ces derniers de se prononcer sur ledit plan:

[24] Cette disposition n'exige pas qu'un plan d'arrangement soit prealablernent
presente aux creanciers. Au contraire, Ie dernier alinea impose precisernent au
tribunal de s'assurer que « la compagnie est en mesure d'effectuer et effectuera
les paiements qui auraient ete exiqes en vertu des alineas 6(4)a) et (5)a) s'il
avait homologue la transaction ou I'arrangement ».

[25] En s'exprimant de la sorte, Ie h~gislateur dernontre clairement son
intention de permettre la disposition d'actifs, merne si cette disposition
peut avoir un effet direct sur I'arrangement qui sera propose aux
creanciers. Seuls les paiements exigibles en vertu des alineas 6(4)a) et (5)a) de
la LACC doivent etre garantis dans Ie cadre de la disposition d'actifs.
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[26] Cette breve analyse arnene a l'etude du premier moyen souleve par Ocean.

[27] Contrairement a ce que piaide Ocean, on ne peut affirmer que les
creanciers seront prives de leur droit de se prononcer sur I'arrangement
eventuel que proposera Davie. Le tribunal ne sera pas prive davantage de
son pouvoir d'approuver ou non I'arrangement si les creanciers votent en
faveur de ce dernier.

[28] II est vrai que Ie plan que proposera Davie sera grandement tributaire
du sort de sa demande pour disposer des actifs. Mais cela ne rend pas
cette derniere demande irrecevable en sol,

• Chantiers Davie inc. (Arrangement re/atif a), 2011 accs 3899 [Onglet 14]

38. II ne fait donc plus aucun doute que la LACC permet qu'un plan prevoyant la liquidation
d'une compagnie soit homologue par Ie tribunal;

iii) Les quittances au benefice de tierces parties sont autorisees par la LACC

39. Le Plan prevoit des quittances en faveur des Parties quittancees;

40. II est maintenant bien etabli que les tribunaux peuvent, en vertu de la LACC,
homologuer des plans d'arrangement qui prevoient des quittances en faveur de tierces
parties;

41. Dans I'affaire Metcalfe, la Cour d'appel de l'Ontario a enonce les criteres d'analyse a
appliquer afin de determiner si I'octroi de quittances en faveur de tiers pouvait etre
approuve :

[113] At para. 71 above I recited a number of factual findings the application
judge made in concluding that approval of the Plan was within his jurisdiction
under the CCM and that it was fair and reasonable. For convenience, I reiterate
them here - with two additional findings - because they provide an important
foundation for his analysis concerning the fairness and reasonableness of the
Plan. The application judge found that:

a) The parties to be released are necessary and essential to the
restructuring of the debtor;

b) The claims to be released are rationally related to the purpose of
the Plan and necessary for it;

c) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are
contributing in a tangible and realistic way to the Plan;

e) The Plan will benefit not only the debtor companies but creditor
Noteholders generally;

f) The voting creditors who have approved the Plan did so with
knowledge of the nature and effect of the releases; and that,
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g} The releases are fair and reasonable and not overly broad or
offensive to public policy.

• Metcalfe & Mansfield Alternative Investments /I Corp., 2008 ONCA 587,
[Onglet 3]

42. Dans cette affaire, Ie juge Blair en est venu a la conclusion que les quittances
recherchees en faveur des tierces parties etaient justifiee; il conciut eqalernent que les
quittances n'ont pas a etre necessaires, mais qu'elles doivent etre raisonnablement liees
au plan:

[63] There is nothing to prevent a debtor and a creditor from including in a
contract between them a term providing that the creditor release a third party.
The term is binding as between the debtor and credltorjn the CCAA context,
therefore, a plan of compromise or arrangement may propose that
creditors agree to compromise claims against the debtor and to release
third parties, just as any debtor and creditor might agree to such a term in
a contract between them. Once the statutory mechanism regarding voter
approval and court sanctioning has been complied with, the plan -- including the
provision for releases -- becomes binding on all creditors (including the
dissenting minority).

[ ...]

[66] Certain creditors argued that the court could not sanction the plan because it
did not constitute a "compromise or arrangement" between T&N and the EL
claimants since it did not purport to affect rights as between them but only the EL
claimants' rights against the EL insurers. The court rejected this argument.
Richards J. adopted previous jurisprudence -- cited earlier in these reasons
-- to the effect that the word "arrangement" has a very broad meaning and
that, while both a compromise and an arrangement involve some "give and
take", an arrangement need not involve a compromise or be confined to a
case of dispute or difficulty (paras. 46-51).

[ ... ]

[69] In keeping with this scheme and purpose, I do not suggest that any and all
releases between creditors of the debtor company seeking to restructure and
third parties may be made the subject of a compromise or arrangement between
the debtor and its creditors. Nor do I think the fact that the releases may be
"necessary" in the sense that the third parties or the debtor may refuse to
proceed without them, of itself, advances the argument in favour of finding
jurisdiction (although it may well be relevant in terms of the fairness and
reasonableness analysis).

[70] The release of the claim in question must be justified as part of the
compromise or arrangement between the debtor and its creditors. In short, there
must be a reasonable connection between the third-party claim being
compromised in the plan and the restructuring achieved by the plan to warrant
inclusion of the third-party release in the plan. This nexus exists here, in my view.

• Metcalfe & Mansfield Alternative Investments /I Corp., 2008 ONCA 587
[Onglet 3]
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43. Dans I'affaire Muscletech, la Cour superieure de l'Ontario a eqalernent approuve I'octroi
de quittances a des tiers ayant finance un plan de liquidation. Bien qu'il jugeait que
I'opposition aux quittances envisaqees etait prernaturee (cette opposition devant plutot
se faire lors d'une eventuelle requete pour homologation), I'honorable juge Ground
conclut neanrnoins que la LACC permet ce type de quittances:

[7] With respect to the relief sought relating to Claims against Third Parties the
position of the Objecting Claimants appears to be that this court lacks
jurisdiction to make any order affecting claims against third parties who
are not applicants in a CCAA proceeding. I do not agree. In the case at bar,
the whole plan of compromise which is being funded by Third Parties will
not proceed unless the plan provides for a resolution of all claims against
the Applicants and Third Parties arising out of "the development,
advertising and marketing, and sale of health supplements, weight loss and
sports nutrition or other products by the Applicants or any of them" as part
of a global resolution of the litigation commenced in the United States. In
his Endorsement of January 18, 2006, Farley J. stated:

"the Product Liability system vis-a-vis the Non-Applicants appears to be
in essence derivative of claims against the Applicants and it would
neither be logical nor practical/functional to have that Product Liability
litigation not be dealt with on an all encompassing basis."

[9] It is also, in my view, significant that the claims of certain of the Third
Parties who are funding the proposed settlement have against the
Applicants under various indemnity provisions will be compromised by the
ultimate Plan to be put forward to this court. That alone, in my view, would
be a sufficient basis to include in the Plan, the settlement of claims against
such Third Parties. The CCAA does not prohibit the inclusion in a Plan of
the settlement of claims against Third Parties.

[11] In any event, it must be remembered that the Claims of the Objecting
Claimants are at this stage unliquidated contingent claims which may in the
course of the hearings by the Claims Officer, or on appeal to this court, be found
to be without merit or of no or nominal value. It also appears to me that, to
challenge the inclusion of a settlement of all or some claims against Third
Parties as part of a Plan of compromise and arrangement, should be dealt
with at the sanction hearing when the Plan is brought forward for court
approval and that it is premature to bring a motion before this court at this
stage to contest provisions of a Plan not yet fully developed.

• Muscletech Research and Development lnc., Re, 2006 CanLIl 34344 (ON SC)
[Onglet 15]

44. En l'espece, les quittances recherchees sont une condition essentielle pour la viabilite
du Plan puisque les Parties quittancees sont les seules qui financent celui-ci, cet
element militant fortement en faveur du caractere juste et raisonnable des quittances
recherchees :

[23] [ ... ] As stated above, in my view, it must be found to be fair and reasonable
to provide Third Party Releases to persons who are contributing to the
Contributed Funds to provide funding for the distributions to creditors pursuant to
the Plan. Not only is it fair and reasonable; it is absolutely essential. There
will be no funding and no Plan if the Third Party Releases are not provided.
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• Muscletech Research and Development Inc. (Re) , 2007 CanLiI 5146 [Onglet 13]

• Voir aussi: Sino-Forest Corporation (Re) , 2012 ONSC 7050, para. 74
[Onglet 16] (autorisation d'appeler refuses, 2013 ONCA 456).

45. Les quittances prevues au Plan en faveur des Parties quittancees sont justifiees en ce
qu'elles sont rationnellement liees a la restructuration envisaqee aux termes du Plan;

46. Les Parties quittancees contribuent de rnaniere significative et realists a celui-ci en
injectant plus de 430 millions de dollars au Plan visant I'indemnisation des creanciers de
MMAC, principalement les victimes du Deraillernent;

47. Les creanciers ont unanimement approuve Ie Plan en pleine connaissance de la nature
et des effets des quittances recherchees;

48. Les quittances sont donc raisonnables et justifiees, conformes aux objectifs de la LACC
et dans Ie meilleur interet de MMAC et I'ensemble de ses parties mteressees, dont ses
creanciers, incluant notamment les victimes du Deraillernent, et la cornrnunaute de Lac
Megantic en general;

49. Les criteres etablis par la jurisprudence afin de determiner Ie caractere juste et
raisonnable d'un plan sont donc rencontres.

iv) Le plan est constitutionnel

50. Pour les motifs exposes ci-haut, Ie Plan devrait etre homologue par la Cour puisque
I'ensemble des mesures qu'il prevoit sont autorisees par la LACC;

51. De plus, il ne fait pas de doute que la LACC peut avoir un impact sur les droits civils de
tierces parties:

[31] En exercant l'autorite conferee par la LACC, incluant les pouvoirs inherents,
les tribunaux n'ont pas hesite a faire usage de cette competence pour intervenir
dans les rapports contractuels entre une debitrice et ses creanciers, voire a
rendre des ordonnances ayant pour effet d'affecter les droits de tiers. Ce qui
prime c'est la volonte de mettre en ceuvre la finalite de la LACC, a savoir de
favoriser l'ernerqence d'un arrangement pour Ie benefice de la debitrice et de ses
creanciers.

[32] Dans Noreen Energy Resources Ltd. v. Oakwood Petroleums Ltd.le juge
Forsyth, apres analyse, conclut ce qui suit:

These comments may be reduced to two cogent points. First, it is clear
that the C.CAA. grants a court the authority to alter the legal rights of
parties other than the debtor company without their consent. Second, the
primary purpose of the Act is to facilitate reorganizations and this factor
must be given due consideration at every stage of the process, [... ]

• Triton Etectronique inc. (Arrangement relatif a), 2009 QCCS 1202 [Onglet 17]

• Voir aussi: Bock inc. (Arrangement relatif a), 2013 QCCS 1723, paras 71 a 73
(autorisation d'en appeler refusee, 2013 QCCA 851 [Onglet 18]

DOCS 14585452

12



13

52. La doctrine de la «preponderance federate» donne preseance a la LACC sur les lois
provinciales et que, de ce fait, CP ne peut arguer qu'il y a, en I'instance, un
« ernpieternent manifeste sur la competence des provinces en matiere de propriete et
droit civil »:

[110] Au soutien de leur contestation, les Demanderesses plaident que la theorie
de la preponderance (paramountcy doctrine) invoquee par la Cour d'appel de
l'Ontario pour ecarter I'application du regime de droit civil du Quebec ne
s'applique pas en l'espece.

[111] Si la sanction d'un plan qui contient des quittances en faveur de tierces
parties ernpiete sur les droits des Demanderesses reconnus par Ie droit civil de
la Province, il s'agit alors de I'exercice legal du pouvoir federal de preponderance
dans I'application de la LACC. Si les dispositions de la loi federate en matiere
d'insolvabilite sont incompatibles avec certaines lois provinciales, c'est Ie droit
federal qui prevaut.

[112] Selon les Demanderesses, la theorie de la preponderance a ete mal
appliquee par les tribunaux ontariens. Cette theorie n'a d'application que dans Ie
cas d'un conflit reel entre les dispositions d'une loi federale et celles d'une loi
provinciale. Or, en I'espece, la loi federale ne contient aucune disposition
reqissant les relations des creanciers entre eux et n'autorise pas specifiquernent
I'homologation de quittances en faveur de tierces parties solvables. Puisqu'il n'y
a pas de dispositions legales contradictoires, Ie recours a la theorie de la
preponderance est errone en droit.

[ ... ]

[114] Le Tribunal n'accepte pas cette proposition. Le nombre restreint d'articles
de la LACC n'est pas un obstacle a I'application de la theorie de la
preponderance.

[115] Comme Ie soulignait Ie juge Farley de la Cour superieure de l'Ontario, la
LACC est une legislation qui favorise I'obtention d'un compromis et d'un
arrangement entre la compagnie et ses creanciers a titre d'alternative a la faillite
pure et simple. Elle requiert donc une interpretation liberale au risque de porter
ombrage au droit civil etabli par la legislation provinciale.

[ ... ]

[117] Le Tribunal conclut que la finalite de la LACC qui reflete la volonte du
leqislateur justifie l'interpretation genereuse des dispositions de la loi. La
discretion du Tribunal, appliquee de facon judiciaire a la situation d'insolvabilite,
peut entrainer un conflit avec une loi provinciale. Dans un tel cas, c'est
I'application de la discretion judiciaire de la loi federale qui prevaut.

• Hy Bloom inc. c. Banque Nationale du Canada, 2010 QCCS 737 (CanLlI)
[Onglet 19]

III. LE PLAN EST RAISONNABLE ET EQUITABLE

53. Les tribunaux ont retenu les criteres suivants pour determiner Ie caractere raisonnable et
equitable d'un plan:
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i) la composition des categories de creanciers non garantis;

ii) I'existence d'alternatives a I'arrangement propose;

iii) I'oppression des droits de certains creanciers;

iv) Ie traitement inequitable de certains actionnaires;

v) Ie respect de l'interet public.

• Canwest Global Communications Corp. (Re) , 2010 ONSC 4209, para. 21.
[Onglet 2]

• Re Canadian Airlines Corp., [2000] 20 C.B.R. (4th) 1, paras 95-96. [Onglet 20l
(contirrnee par la Cour d'appel d'Alberta; permission d'en appeler a la Cour
supreme du Canada rejetee)

54. Le Plan doit etre « inherently fair, inherently reasonable and inherently equitable », mais
il n'a toutefois pas a etre parfait:

• Re Wandlyn Inns Ltd., (1992) 15 C.B.R. (3d) 316 (Q.B. du N.B.), p. 9 et 10
[Onglet 21]

• Re Societe Canadienne de la Croix-Rouge, (2000) 19 C.B.R. (4th) 158, para. 22.
[Onglet 22]

55. Dans Ie present cas, les criteres (i) et (iv) ne font pas I'objet de constestation puisque les
categories des creanciers ont deja ete approuvees par la Cour dans son « Judgment on
the Motion for the Convening of a Creditor's Meeting» du 5 mai 2015 et aucun
traitement inequitable des actionnaires n'est alleque;

56. Ce plan d'argumentation abordera brievernent les trois (3) autres criteres pertinents a
I'homologation du Plan;

i) L'existence d'alternatives it I'arrangement propose

57. Quant au crrtere (ii), il n'existe aucune alternative a I'arrangement propose puisque Ie
refus d'homologuer Ie Plan aurait pour consequence de remettre les parties interessees
dans l'etat ou elles etaient avant l'ernission de l'Ordonnance initiale, situation que la
Cour percevait alors comme un « chaos judiciaire »;

• Montreal, Maine & Atlantique Canada Co. (Arrangement relatif a), 2013 QCCS
4039, paras 27 a 55, et 60 [Onglet 23]

58. Or, c'est precisernent ce que Ie processus de la LACC, et donc ultimement I'approbation
d'un plan, vise a eviter :

[22] [...] The single proceeding model avoids the inefficiency and chaos that
would attend insolvency if each creditor initiated proceedings to recover its
debt. Grouping all possible actions against the debtor into a single
proceeding controlled in a single forum facilitates negotiation with
creditors because it places them all on an equal footing, rather than
exposing them to the risk that a more aggressive creditor will realize its
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claims against the debtor's limited assets while the other creditors attempt
a compromise. With a view to achieving that purpose, both the CCM and the
BIA allow a court to order all actions against a debtor to be stayed while a
compromise is sought.

• Century Services Inc. v. Canada (Attorney General), [2010] 3 SCR 379, para. 22
[Onglet 7]

59. Tel que Ie mentionnait I'honorable juge Gascon, alors a la Cour superieure, la Cour doit
evaluer I'impact neqatif qu'aurait un rejet du Plan sur les creanciers, notamment en
evaluant les autres scenarios envisageables :

[41] Moreover, simply no alternative to the CCM Plan has been offered to the
creditors of Abitibi. To the contrary, it appears obvious that in the event the Court
does not sanction the CCM Plan, the considerable advantages that it creates
will be most likely lost, such that Abitibi may well be placed into bankruptcy.

[42] If that were to be the case, no one seriously disputes that most of the
creditors would end up being in a more disadvantageous position than with the
approval of the CCM Plan. As outlined in the Monitor's 57th Report, the
alternative scenario, a liquidation of Abitibi's business, will not prove to be as
advantageous for its creditors, let alone its stakeholders as a whole.

• AbitibiBowater inc. (Arrangement relatif a), 2010 QCCS 4450 [Onglet 24]

60. Le Plan est la concretisation du « germ of a plan» decrit a I'epoque par cette Cour et
constitue une solution globale en ce qui a trait aux reclamations decoulant du
Deraillernent. CP n'aborde pas et ne peut de facon credible aborder I'existence d'une
alternative, puisqu'il n'en existe pas;

ii) CP ne subit aucune oppression

61. Le critere relativement a I'absence d'oppression pouvant decouler du Plan a ete resume
comme suit dans I'affaire Canadian Airlines Corp. :

[141] The starting point in any determination of oppression requires an
understanding as to what the rights, interests, and reasonable expectations are
and what the damaging or detrimental effect is on them

[ ... ]

[145] [ ... ] The antithesis of oppression is fairness, the guiding test for judicial
sanction. If a plan unfairly disregards or is unfairly prejudicial it will not be
approved. However, the court retains the power to compromise or prejudice
rights to effect a broader purpose, the restructuring of an insolvent company,
provided that the plan does so in a fair manner.

• Canadian Airlines Corp. (Re), 2000 ABQB 442 (Autorisation d'appeler refusee,
2000 ABCA 238) [Onglet 20]

62. Le Plan ne peut etre injuste envers CP, puisqu'elle ne subit aucun prejudice aux termes
du Plan;
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63. CP est I'un des defendeurs solidaires dans les Recours qui font suite au Deraillement,
mais, contrairement aux Parties quittancees, CP a choisi de ne pas convenir d'une
Entente de reqlernent et n'a donc pas obtenu de remise de dette;

64. CP pretend que, suite aux Ententes de reqlernent et a I'autorisation du Plan, elle pourrait
etre tenue responsable du dommage subis par les creanciers, incluant les pertes
occasionnees par les Parties quittancees, Ie cas echeant, et celles occasionnees par
MMAC puisque cette derniere n'est pas quittances au terme du Plan;

65. CP n'a aucun interet pour contester I'homologation du Plan puisqu'elle ne subit aucun
prejudice decoulant de son homologation, ses effets etant indifferents pour CP;

66. L'article 5.1 du Plan, qui stipule que «Toutes les Reclamations visees feront
eniierement, definitivement, absolument, inconditionnellement, compleiemeni,
itrevoceblemeni et a jamais, /'objet d'une compromis, d'une remise, d'une quittance,
d'une liberation, d'une annulation et seront proscrites a la Oate de Mise en CEuvre du
Plan contre les Parties Ciuitiencees », constitue clairement un cas de remise de dette
expresse en vertu de I'article 1687 CCQ :

1687. II Y a remise lorsque Ie creancier libere son debiteur de son
obligation.

La remise est totale, a moins qu'elle ne soit stipulee partielle.

67. Dans Ie cas present, la remise libere donc les Parties quittancees de toute reclamation
couverte par les Ententes de reqlernent;

68. Par contre, en vertu de I'article 5.3 du Plan, si la remise libere completement les Parties
quittancees, elle demeure partielle puisqu'elle ne s'applique pas aux autres defendeurs
solidaires soit, dans les faits, CP :

5.3 Reclamations centre les Tiers Detendeurs

Toute Reclamation d'une Personne, y compris MMAC et MMA, centre les Tiers
Defendeurs qui sont pas egalement des Parties Ouittancees: a) n'est pas visee
par Ie present Plan; b) n'est pas liberee, quittancee, annulee ou exclue
conforrnernent au present Plan [... J

69. Quant a CP, les effets de la remise de dette en faveur des Parties quittancees sont
prevus a I'article 1690 CCQ :

1690. La remise expresse accordee a I'un des debiteurs solidaires ne libere les
autres codebiteurs que pour la part de celui qui a ete decharqe: et si I'un ou
plusieurs des autres codebiteurs deviennent insolvables, les portions des
insolvables sont reparties par contribution entre tous les autres codebiteurs,
excepte celui a qui il a ete fait remise, dent la part contributive est supportee par
Ie creancier.

La remise expresse accordee par I'un des creanciers solidaires ne ubere Ie
debiteur que pour la part de ce creancier.

70. Dans une decision rendue en 2009, la Cour d'appel du Quebec decrit Ie fonctionnement
de I'article 1690 CCQ comme suit:
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[30] La liberation d'un debiteur solidaire de la dette par Ie creancier entraine un
effet que personne ne conteste. La liberation des codebiteurs, aux termes de
I'article 1690 C.c.Q. lorsque la remise est totale et la liberation de la part du
debiteur libere lorsque la remise est partielle, cette part etant alors supportee par
Ie creancier.

• Syndicat de Beaucours c Leahy, 2009 QCCA 454 au para. 30 [Onglet 25]

• Voir eqalement Vincent Karim, Les Obligations: Volume 2, 4eme ed, Montreal:
Wilson & Lafleur Ltee aux paras 3394-95 (pp. 1329-30) [Onglet 26]

71. Ainsi, la remise accordee aux Parties quittancees libere CP de la part de responsabilite
de ces derniers;

72. Ce principe est applique par la Cour d'appel du Quebec dans I'affaire Procureur General
(Canada) c. Hinse qui, du rnerne coup, precise les effets d'une telle remise sur la partie
defenderesse n'ayant pas regie hors cour :

[189] En l'espece, les remises effectuees par M. Hinse ne peuvent avoir pour
effet d'annihiler cornpleternent les effets de la solidarite. Bien sur, M. Hinse
n'avait pas Ie fardeau de prouver les fautes des pre poses de la Ville de Mont-
Laurier et de ceux du gouvernement du Quebec [qui ont regie avec M. Hinse].
Cela est d'autant plus evident que c'est lui-rneme qui devait en supporter
les consequences. Mais Ie constat que Ie fardeau de la preuve ne reposait pas
sur les epaules de M. Hinse ne dispensait pas la juge d'appliquer Ie droit aux
faits etablis devant elle. Ainsi, dans toute la mesure ou des postes de
reclamation pouvaient relever de la responsabilite de plus d'un debiteur solidaire,
les remises consenties par M. Hinse rendaient necessaires I'examen des fautes
causales et Ie partage des parts de responsabilite. En pareille situation, c'est Ie
creancier qui doit supporter la part des debiteurs solidaires qu'il libere :

[ ... ]

[190]11 ne faut pas perdre de vue qu'en I'espece, Ie gouvernement du Canada
perd, du fait de M. Hinse, la subrogation a laquelle il aurait autrement droit
a I'egard de tous les prejudices qui ne decoulent pas de sa seule faute.

[191] Or, rnalqre la preuve claire de I'existence de fautes imputables aux
preposes de la Ville de Mont-Laurier et a ceux du gouvernement du
Quebec, jamais la juge n'aborde-t-elle les questions qui decoulent de la
part de responsabilite que M. Hinse devrait maintenant supporter en raison
des remises faites. Ces parts, on Ie sait, s'evaluent en fonction de la qravite
respective de chacune de celles qui ont ete commises en application de I'article
1478 C.c.Q.

[ ... ]

[193] [... ] Oit avec eqards, dans la mesure ou il y avait solidarite entre les trois
parties defenderesses concernant certains chefs de reclamation, I'exercice
auquella juge s'est livree est entache d'une erreur de principe.

[194] II faut Ie dire, I'exercice requis dans un cas aussi particulier se revelait fort
delicat. II eta it en effet necessaire de proceder a l'evaluation et au partage
de responsabilite entre plusieurs acteurs fautifs susceptibles, a divers
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deqres, d'avoir cause des prejudices s'etant rnanifestes de differentes
facons et a differentes epoques, Ie tout au cours d'une longue periode.

[195] Ainsi, dans l'hypothese rnerne ou elle aurait ete fondee de retenir la
responsabilite de I'administration federate, la juge devait d'abord isoler les
prejudices attribuables a la conjugaison de plusieurs fautes, et determiner
ensuite, en termes de pourcentage, la qravite respective de celles commises par
les preposes de chacune des parties irnpliquees. Elle devait ensuite deduire du
total payable au creancier les parts qui seraient revenues a la Ville de Mont-
Laurier et au gouvernement du Quebec, celui du Canada n'etant redevable que
du reliquat. Elle devait aussi evaluer isolement les prejudices attribuables a la
seule faute de I'administration federate.

• Canada (Procureur general) c. Hinse, 2013 QCCA 1513 (Pourvoi autorise en
Cour supreme, 2014 CanLiI 12485 (CSC)) [Onglet 27]

73. Pour ce qui est de la part de MMAC, I'article 1538 CCQ prevoit que la perte occasionnee
par un debiteur insolvable est repartie entre les autres codebiteurs.

1538. La perte occasionnee par l'insolvabilite de I'un des debiteurs solidaires se
repartit en parts egales entre les autres codebiteurs, sauf si leur interet dans la
dette est ineqal,

Toutefois, Ie creancier qui a renonce a la solidarite a l'eqard de I'un des debiteurs
supporte la part contributive de ce dernier.

74. Toutefois, en vertu de I'article 1690 CCQ in fine, les parts de responsabilite dans Ie
dommage cause qui, Ie cas echeant, devraient etre assurnees par les codebiteurs ayant
obtenu une remise expresse, soit les Parties quittancees, seront assurnees par les
creanciers, et non par CP :

En d'autres termes, advenant l'insolvabilite du debiteur, sa part sera repartie
entre tous les debiteurs a qui Ie creancier n'a pas fait de remise. II lui incombera
toutefois a ce dernier d'assumer la portion dans la part d'insolvabilite qui
aurait incombe au deblteur auquel il a fait la remise.

• Vincent Karim, Les Obligations: Volume 2, 4eme ed., Montreal: Wilson & Lafleur
Ltee au para. 1104 (p. 1335) [Onglet 26]

• Voir eqalernent Brassard c. Lafontaine, 2013 QCCQ 2117 au para. 36
[Onglet 28].

75. Que les « Reclamations centre des Tiers Defendeurs » (tels que definis dans Ie Plan)
puissent etre entreprises par les Parties quittancees, les creanciers ou encore MMAC,
cela n'a aucun impact sur la somme dont pourrait etre tenue CP dans un eventuel
recours;

76. En effet, et peu importe ce que prevoit Ie Plan et les Ententes de reqlernents, CP ne
sera au final responsable que de sa part de responsabilite dans Ie dommage cause aux
creanciers, ainsi que de la part qui lui revient dCJa l'etat d'insolvabilite de MMAC;

77. Les effets du Plan sont donc identiques a une situation ou les Parties quittancees
auraient ete liberees en vertu d'un reqlernent hors cours dans une instance civile;
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78. En consequence, CP ne peut pretendre subir de prejudice en raison du Plan et n'a
aucun interet reel, autre que strateqique, pour contester son homologation;

iii) L'interet public milite en faveur de I'approbation du Plan

79. Finalement, la solution a une situation d'insolvabilite ne peut etre « parfaite» vu son
impact sur une multitude de parties. Comme I'indiquait Ie juge Gascon dans
AbitibiBowater inc. (Arrangement relatif a), la Cour ne doit pas requerir la « perfection»
et doit plut6t considerer I'impact relatif du prejudice qui peut decouler de I'approbation du
Plan ou non:

[33] Turning to the fairness and reasonableness of a CCAA Plan
requirement, its assessment requires the Court to consider the relative
degrees of prejudice that would flow from granting or refusing the relief
sought. To that end, in reviewing the fairness and reasonableness of a given
plan, the Court does not and should not require perfection.

• AbitibiBowater inc. (Arrangement relatif a), 2010 accs 4450 [Onglet 24]

80. Tel que susdit, CP ne subira aucune impact, juridique ou econornique, decoulant de
I'approbation du Plan; sur cette seule base la contestation de CP doit etre rejetee:

81. La Cour doit evidernrnent prendre en consideration Ie fait que Ie Plan a ete approuve a
l'unanirnite par les creanciers;

82. l.'interet public milite donc en faveur de I'approbation du Plan;

83. Finalement, Ie plan etant approuve a l'unanimrte des creanciers, la Cour doit faire
preuve d'une grande deference envers ceux-ci;

• AbitibiBowater inc. (Arrangement relatif a), 2010 accs 4450 [Onglet 24]

• Metcalfe & Mansfield Alternative Investments /I Corp., 2008 ONCA 587, para. 68
[Onglet 3]

84. Le type de creanciers en I'instance, qui sont personneliement touches par Ie
Deraillernent, renforce I'importance que doit accorder la Cour au vote unanime de ceux-
Cl:

[25] Although the Transfusion Claimants are not the type of "business"
creditors normally affected by a CCAA arrangement, they are the ones
most touched by the events leading up to these proceedings and by the
elements of the Plan. I see no reason why their voting support of the Plan
should not receive the same - or more - deference as that normally granted
to creditors by the Court in these cases. The fact that the Plan has received
such a high level of support weighs very heavily in my consideration of
approval. The Plan is the result of negotiations amongst all interested parties -
leading to changes and amendments which were made and approved as late as
the August 30th meetings. The various groups were all represented by legal and
professional advisors, including the Transfusion Claimants who were advised
and represented by Representative Counsel.
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• Canadian Red Cross Society I Societe Canadienne de fa Croix Rouge, Re, 2000
Cant,ll 22488 (ON SC) [Onglet 22]

85. Le tout respectueusement soumis.

MONTREAL, 15 juin 2015

~nCfl J ~r I
T S E.N.C.R.L., S.R.L.

Procureurs de Trinity Industries Inc., Trinity Industries
Leasing Company, Trinity Tank Car Inc., Trinity Rail
Group LLC et Trinity Rail Leasing Warehouse Trust
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COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE MONTRÉAL 
 


N° : 500-11-022070-037 
 
DATE : 9 JUILLET 2004 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE L’HONORABLE CLÉMENT GASCON, J.C.S. 
______________________________________________________________________
 
DANS L'AFFAIRE DU PLAN D'ARRANGEMENT AVEC LES CRÉANCIERS DE : 
LES BOUTIQUES SAN FRANCISCO INCORPORÉES,  
LES AILES DE LA MODE INCORPORÉES et  
LES ÉDITIONS SAN FRANCISCO INCORPORÉE 


Débitrices (requérantes) 
et 
RSM RICHTER INC. 


Contrôleur (mise en cause) 
______________________________________________________________________


 
JUGEMENT SUR REQUÊTE  


EN HOMOLOGATION DU PLAN DE TRANSACTION ET D’ARRANGEMENT RÉ-AMENDÉ ET POUR 
EFFECTUER UNE RÉORGANISATION DE LES BOUTIQUES SAN FRANCISCO INCORPORÉES  


AUX TERMES DE L’ARTICLE 191 DE LA LOI CANADIENNE SUR LES SOCIÉTÉS PAR ACTIONS 
______________________________________________________________________
 
[1] Le Groupe BSF présente une requête en homologation du Plan d'arrangement 
proposé à ses créanciers en vertu de la Loi sur les arrangements avec les créanciers 
des compagnies1 (LACC).   


[2] C'est là l'aboutissement d'un processus enclenché le 17 décembre 2003 par 
l'émission d'une Ordonnance initiale qui fut amendée et prolongée à quelques reprises 
depuis. 


                                            
1  Loi sur les arrangements avec les créanciers des compagnies, L.R.C. (1985), c. C-36. JG1793 
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[3] Le Plan d'arrangement dont il s'agit a subi certaines modifications depuis sa 
première version du 7 juin 2004 (pièce RH-1).  Celui dont on demande l'homologation 
s'intitule « Plan de transaction et d'arrangement ré-amendé aux termes de la Loi sur les 
arrangements avec les créanciers des compagnies (Canada) et réorganisation aux 
termes de la Loi canadienne sur les sociétés par actions (Canada) ».  Il porte la date du 
8 juillet 2004 (pièce RH-5). 


[4] À cette étape ultime de la réorganisation conduite en vertu de la LACC, le rôle du 
Tribunal est prévu à l'article 6 :  


6. Si une majorité numérique représentant les deux tiers en valeur des 
créanciers ou d'une catégorie de créanciers, selon le cas, présents et votant soit 
en personne, soit par fondé de pouvoirs à l'assemblée ou aux assemblées de 
créanciers respectivement tenues en conformité avec les articles 4 et 5, ou avec 
l'un de ces articles, acceptent une transaction ou un arrangement, proposé ou 
modifié à cette ou ces assemblées, la transaction ou l'arrangement peut être 
homologué par le tribunal, et, s'il est ainsi homologué, lie : 


a) tous les créanciers ou la catégorie de créanciers, selon le cas, et tout 
fiduciaire pour cette catégorie de créanciers, qu'ils soient garantis ou 
chirographaires, selon le cas, ainsi que la compagnie; 


b) dans le cas d'une compagnie qui a fait une cession autorisée ou à l'encontre 
de laquelle une ordonnance de séquestre a été rendue en vertu de la Loi sur 
la faillite et l'insolvabilité ou qui est en voie de liquidation sous le régime de la 
Loi sur les liquidations et les restructurations, le syndic en matière de faillite 
ou liquidateur et les contributeurs de la compagnie. 


 (Le Tribunal souligne) 


[5] La LACC prévoit ainsi que le Tribunal peut homologuer la transaction ou 
l'arrangement. La jurisprudence et la doctrine applicables2 reconnaissent que dans 
l'exercice de ce pouvoir, le Tribunal doit s'assurer que : 


1) Les conditions prescrites par la LACC sont remplies;  


2) La transaction ou l'arrangement n'est pas contraire aux dispositions de la 
LACC; 


3) La transaction ou l'arrangement est juste et raisonnable. 


[6] À cela s'ajoute en l'espèce une particularité dont le Tribunal doit tenir compte, 
soit que le Plan d'arrangement comporte un volet de réorganisation corporative qui 
requiert une ordonnance du Tribunal selon l'article 191 de la Loi canadienne des 
                                            
2  Voir à ce sujet Re Quintette Coal Ltd. (1992), 13 C.B.R. (3d) 146 (B.C.S.C.); Re Canadian Airlines 


Corp. (2000), 19 C.B.R. (4th)  12 (Alta. Q.B.); In the Matter of the Arrangement of Uniforêt Inc., 
S.C. Montreal; nº 500-05-064436-015, May 16, 2003, J. Tingley; Janis SARRA, "Exploring the 
Boundaries, Jurisdiction under the Companies' Creditors Arrangement Act", March 28, 2004. 
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sociétés par actions3 (LCSA).  L'article 20 de la LACC prévoit d'ailleurs une telle 
éventualité dans le cadre de l'homologation.   


[7] Cela dit, le Tribunal estime d'abord que les conditions prescrites par la LACC 
pour l'homologation du Plan d'arrangement proposé sont remplies ici.   


[8] À la suite des assemblées des créanciers qui furent dûment convoquées et 
tenues (pièce RH-2), soit, d'une part, celle du 5 juillet 2004 des créanciers ordinaires de 
Les Boutiques San Francisco inc., Les Ailes de la Mode inc. et Les Éditions San 
Francisco inc. et, d'autre part, celle du 8 juillet 2004 des porteurs de débentures de Les 
Boutiques San Francisco inc., une majorité numérique représentant plus des deux tiers 
en valeur des catégories de créanciers prévues a accepté l'arrangement (pièces RH-4 
et RH-6). 


[9] Le détail pertinent à cet égard se résume comme suit : 


 nombre % valeur % 


Créanciers ordinaires de Les Boutiques San Francisco inc. 93,42 % 98,27 % 


Porteurs de débentures de Les Boutiques San Francisco inc. 99,9 % 99,9 % 


Créanciers ordinaires de Les Ailes de la Mode inc. 81,79 % 96,03 % 


Créanciers ordinaires de Les Éditions San Francisco inc. 100 % 100 $ 


[10] Ensuite, il semble manifeste que le Plan d'arrangement n'est pas contraire aux 
dispositions de la LACC.  La requête en homologation a, de fait, été notifiée à tous les 
créanciers et intéressés connus et personne ne soulève quoi que ce soit en ce sens. 


[11] Enfin, le Tribunal est d'avis que le Plan d'arrangement proposé et accepté par 
les créanciers qui en font l'objet est juste et raisonnable pour les motifs suivants : 


1) Les catégories de créanciers créées sont appropriées et justifiées et 
personne ne les conteste; 


2) Le niveau d'approbation du Plan d'arrangement par les catégories créées est 
très élevé et dépasse largement le niveau minimal que requiert la LACC; 


3) La solution que le Plan d'arrangement apporte est nettement meilleure pour 
les créanciers que ne le serait, par exemple, une liquidation.  Le huitième 
rapport du Contrôleur daté du 8 juillet 2004 (pièce RH-7) est éloquent à ce 
sujet; 


                                            
3  Loi canadienne des sociétés par actions, L.R.C. (1985), c. C-44. 
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4) Personne ne propose ici une solution qui soit meilleure ou plus intéressante 
que celle que le Plan d'arrangement préconise; 


5) Le Plan d'arrangement s'inscrit dans une protection raisonnable des intérêts 
de tous, notamment car il préserve les emplois, maintient les magasins en 
opération et permet la continuité de l'entreprise; 


6) Rien ne permet de conclure que le Plan d'arrangement soit inéquitable 
envers certaines catégories de créanciers ou même d'actionnaires, comme le 
souligne entre autres le rapport du Contrôleur déjà cité; 


7) Selon la compréhension que le Tribunal en a, et en s'appuyant entre autres 
sur les opinions des personnes compétences, à la fois chez le Groupe BSF, 
chez le Contrôleur et chez les créanciers, le Plan d'arrangement apparaît 
réaliste, tout en traitant équitablement les catégories de créanciers visés. 


8) Le processus de la réorganisation et le Plan d'arrangement proposé qui en 
découle adressent directement ce qui semble avoir été la source principale 
des problèmes financiers du Groupe BSF; 


9) Comparé à plusieurs autres, le Plan d'arrangement prévoit des paiements qui 
sont intéressants et, le terme est relatif, généreux. 


[12] En somme, il n'y a ici aucune raison pour le Tribunal de remettre en question les 
décisions d'affaires en apparence légitimes prises par les débitrices et acceptées par 
leurs créanciers afin d'assurer leur réorganisation et leur continuité.   


[13] Quitte à le redire, dans le cadre d'une réorganisation tenue en vertu de la LACC, 
le rôle du Tribunal en est un de supervision plutôt que d'intervention.  Cela est d'autant 
plus vrai là où les parties concernées s'entendent sur une solution qui est 
l'aboutissement d'un processus mené avec sérieux, diligence et compétence. 


[14] Ne reste donc que l'aspect réorganisation corporative du Plan d'arrangement 
proposé que le Groupe BSF soumet au Tribunal en vertu de l'article 191 LCSA.   


[15] À ce chapitre, rien ne saurait justifier un refus des conclusions recherchées.   


[16] Tant la LACC à son article 20 que la LCSA à son article 191 permettent au 
Tribunal de rendre les ordonnances demandées.  Les modifications prévues aux statuts 
constitutifs de Les Boutique San Francisco inc. entrent dans le cadre que permet la 
LCSA aux articles 191 et 173.   


[17] La réorganisation corporative demandée est nécessaire, à vrai dire essentielle, 
au succès du Plan d'arrangement proposé et du placement privé du Groupe 
d'investisseurs qui est déterminant pour la survie de l'entreprise. 
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[18] Les actionnaires affectés par les dispositions de cette réorganisation corporative 
en sont avisés et personne ne soulève ici de contestation. 


[19] Rien n'est porté à l'attention du Tribunal qui permette de conclure au caractère 
inéquitable, voire illégal, de la réorganisation envisagée. 


[20] Enfin, le Plan d'arrangement et de réorganisation stipule déjà la tenue de 
l'assemblée d'actionnaires requise ultimement, de même que l'obtention des 
approbations prescrites au niveau des autorités réglementaires concernées. 


[21] En définitive, cette analyse des différents aspects de la requête en homologation 
convainc le Tribunal qu'il y a lieu de l'accorder selon ses conclusions telles 
qu'amendées, sauf pour la deuxième conclusion que le Tribunal juge inutile.  


[22] POUR CES MOTIFS ÉNONCÉS VERBALEMENT ET ENREGISTRÉS, LE 
TRIBUNAL: 


[23] ACCUEILLE la Requête en homologation du Plan de transaction et 
d’arrangement ré-amendé et pour effectuer une réorganisation de Les Boutiques San 
Francisco Incorporées aux termes de l’article 191 de la Loi canadienne sur les sociétés 
par actions (la « Requête »); 


[24] DÉCLARE valables et suffisants les préavis donnés de la présentation de la 
Requête; 


[25] DÉCLARE que le Plan de transaction et d’arrangement ré-amendé daté du 
8 juillet 2004 et déposé à la Cour le 9 juillet 2004 (le « Plan d’arrangement ») a été 
approuvé par les majorités requises de chacune des catégories des créanciers prévues; 


[26] DÉCLARE que le Plan d’arrangement est juste et raisonnable; 


[27] HOMOLOGUE le Plan d’arrangement; 


[28] DÉCLARE que le Plan d’arrangement lie, suivant ses termes et conditions, tous 
les créanciers des requérantes, sauf les créanciers non visés par le Plan 
d’arrangement; 


[29] DÉCLARE que la requérante, Les Boutiques San Francisco Incorporées 
(« BSF ») est une société pouvant se prévaloir de l’article 191 de la Loi canadienne sur 
les sociétés par actions; 


[30] ORDONNE que les statuts constitutifs de BSF soient modifiés comme suit : 


« a) la dénomination sociale actuelle de la société est changée pour 
« Groupe Les Ailes de la Mode Inc. »; 
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b) toutes les actions catégorie A à droit de vote multiple émises et 
en circulation sont changées en actions subalternes catégorie B 
comportant droit de vote; 


c) 9 165 705 actions subalternes catégorie B comportant droit de 
vote des 12 226 205 actions subalternes catégorie B 
comportant droit de vote émises et en circulation sont annulées 
au pro rata des actionnaires inscrits au registre des actionnaires 
de la société à la date d'entrée en vigueur des présentes 
clauses de réorganisation; 


d) les dispositions relatives aux catégories et à tout nombre 
maximal d'actions que la société est autorisée à émettre sont 
modifiées comme suit : 


(i) par l'abrogation des catégories d'actions suivantes : 
actions catégorie A à droit de vote multiple, actions 
privilégiées catégorie B, série 2 et actions privilégiées 
catégorie B, série 3 autorisées et non émises et partant 
des catégories elles-mêmes; 


(ii) par l'abrogation des droits, privilèges et restrictions 
attribués aux actions subalternes catégorie B comportant 
droit de vote et des actions privilégiées catégorie B en 
tant que catégorie et en remplacement par les droits, 
privilèges et restrictions afférents aux actions ordinaires 
et aux actions privilégiées en tant que catégorie décrits à 
l'annexe 1 ci-jointe faisant partie intégrante des 
présentes clauses de réorganisation; 


(iii) par la redésignation des actions subalternes catégorie B 
comportant droit de vote en actions ordinaires; 


de sorte que dorénavant la société soit autorisée à émettre un 
nombre illimité d'actions ordinaires et un nombre illimité 
d'actions privilégiées en tant que catégorie dont les droits, 
privilèges et restrictions y afférents sont décrits à l'annexe 1 ci-
jointe faisant partie intégrante des présentes clauses de 
réorganisation. »  


le tout conformément aux clauses de réorganisation, y compris l’annexe 1 qui en fait 
partie intégrante, qui sont jointes au présent jugement comme cédule 1 pour en faire 
partie intégrante et qui entreront en vigueur à la date figurant sur le certificat de 
modification; 


20
04


 C
an


LI
I 4


14
5 


(Q
C


 C
S


)







500-11-022070-037  PAGE : 7 
 


 


[31] DÉCLARE que les termes utilisés dans la présente ordonnance ont le sens 
suivant : 


a) « Compagnies » signifie Les Boutiques San Francisco Incorporées, Les 
Ailes de la Mode Incorporées et Les Éditions San Francisco Incorporées; 


b) « Contrat Résilié » signifie tout contrat, entente ou engagement écrit ou 
verbal auquel l’une ou plusieurs des Compagnies sont parties ou en vertu 
duquel leurs biens sont visés ou engagés et qui est résilié ou résolu par 
l’une ou l’autre des Compagnies selon les termes de l’Ordonnance initiale; 


c) « Contrôleur » signifie RSM Richter Inc. (autrefois connu comme étant 
Richter et Associés inc.) dans son rôle de contrôleur des Compagnies tel 
que nommé par la Cour dans le présent dossier; 


d) « Créancier » signifie toute Personne ayant une Réclamation et peut, si le 
contexte le requiert, signifier un cessionnaire, fiduciaire, mandataire ou 
toute autre personne agissant au nom de cette personne. Le terme 
« Créancier » n’inclut pas un Créancier Non visé et le Syndicat bancaire 
composé de la Banque Nationale du Canada, la Banque Royale du 
Canada, la Banque Laurentienne du Canada et la Banque Canadienne 
Impériale de Commerce; 


e) « Créancier Non visé » signifie toute Personne ayant une Réclamation 
non affectée par le Plan, en ce qui concerne cette Réclamation.  Dans 
l’éventualité où un créancier aurait à la fois une Réclamation affectée et 
une Réclamation non affectée, il sera considéré Créancier pour la portion 
affectée de sa créance et Créancier Non visé pour la portion non affectée; 


f) « Date de Détermination» signifie le 17 décembre 2003; 


g) « Date de prise d’effet » signifie la plus tardive des dates suivantes : 


i) le premier jour ouvrable après le jour où la période d’autorisation 
d’appel visant l’appel de la présente Ordonnance d’homologation et de 
réorganisation a expiré sans qu’un appel ait été institué, ou si une 
procédure d’appel ou une demande d’autorisation d’appel a été 
entamée, le premier jour après le jour où une décision finale et 
définitive est rendue; 


ii) le premier jour ouvrable après le jour ou toutes les conditions de mise 
en vigueur, telles qu’énoncées à l’article 7 du Plan d’arrangement, ont 
été dûment remplies, sauf celles auxquelles on a renoncé par écrit; 
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h) « Directors and Officers Indemnification Hypothec » signifie 
l’hypothèque en faveur des administrateurs et dirigeants constituée aux 
termes de l’Ordonnance initiale; 


i) « Employé » signifie une Personne qui à la Date de Détermination était 
employée de l’une ou l’autre des Compagnies et/ou offrait ses services à 
titre d’employé à la demande de l’une ou l’autre des Compagnies; 


j) « LACC » signifie la Loi sur les arrangements avec les créanciers des 
compagnies, L.R.C. 1985, c. C-36, telle qu’amendée de temps à autre; 


k) « Monitor and Counsel Hypothec » signifie l’hypothèque en faveur du 
Contrôleur et de ses procureurs constituée aux termes de l’Ordonnance 
initiale; 


l) « Ordonnance initiale » signifie l’Ordonnance initiale rendue le 
17 décembre 2003 par l’honorable Clément Gascon, j.c.s., telle 
qu’amendée, reformulée ou modifiée de temps à autre; 


m)  « Ordonnance d’homologation et de réorganisation »  signifie la 
présente ordonnance sollicitée de la Cour homologuant le Plan 
d’arrangement une fois accepté par l’ensemble des catégories des 
Créanciers visés et autorisant la réorganisation de BSF aux termes de 
l’article 191 LCSA; 


n) « Partie quittancée » signifie toute Personne qui bénéficie de la quittance 
énoncée à l’alinéa 4.9 du Plan d’arrangement; 


o) « Personne » signifie toute personne physique, personne morale et 
société de personne, incluant, sans limiter la généralité de ce qui précède, 
le sens du mot « personne », tel que décrit au paragraphe 2(1) de la Loi 
sur la faillite et l’insolvabilité, L.R.C. 1985, c. B-3; 


p) « Plan » ou « Arrangement » signifie le Plan d’arrangement, tel que 
présentement homologué; 


q) « Réclamation » signifie le droit de toute Personne à l’égard de l’une ou 
l’autre des Compagnies en ce qui concerne toute dette, responsabilité ou 
obligation quelconque des Compagnies envers telle Personne existant à 
la Date de Détermination (ou après, dans la mesure où ce Plan s’applique 
et affecte toute telle Réclamation) et tout intérêt alors couru, que cet 
endettement, responsabilité ou obligation soit liquidé ou non, déterminé ou 
contingent, échu ou non, contesté ou non, légal, « équitable », garanti ou 
non, présent, futur, connu, inconnu, par caution, par sûreté ou autrement 
et que ce droit soit ou non de nature exécutoire, y compris, mais sans 
limiter la généralité de ce qui précède, le droit ou la capacité de toute 
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personne de présenter une réclamation pour contribution ou indemnité ou 
autrement, à l’égard de toute affaire, action, cause ou droit d’action, 
existant à ce jour ou éventuel, fondé en tout ou en partie sur des faits 
existant avant ou à la Date de Détermination (à l'exception des 
Réclamations basées sur, ou relatives à, des faits survenus après la Date 
de Détermination et qui sont affectées par le Plan); et comprend, 
notamment, toute (i) réclamation garantie (ii) réclamation de la Couronne 
(iii) réclamation non garantie, (iv) ou toute autre réclamation qui 
constituerait une réclamation prouvable en matière de faillite si les 
Compagnies étaient devenues faillies à la Date de Détermination. Une 
Réclamation ne comprend pas une Réclamation non affectée, ni la 
Réclamation d'une personne qui n'est pas un Créancier. Toutefois, une 
Réclamation comprend toute demande ou réclamation découlant de, ou 
relative à, la résiliation, résolution ou l’annulation des Contrats Résiliés et 
toute réclamation d’un Employé mis à pied pour autre chose que du 
Salaire. Une Réclamation n'inclut aucun intérêt couru après la Date de 
Détermination, ou tout frais, à moins de dispositions expresses dans le 
Plan; 


r) « Salaire » signifie tout salaire, gage ou rémunération similaire payable à 
un Employé, mais excluant toute indemnité de départ, indemnité tenant 
lieu de préavis, dommages, boni ou autre forme de compensation 
monétaire ou indemnité autre que celles spécifiquement prévues à la Loi 
sur les normes du travail, L.R.Q. N-1.1 et la Employment Standard Act, 
2000, S.O. chapter 41; 


[32] DÉCLARE qu’à compter de la Date de prise d’effet du Plan d’arrangement : 


a) Le règlement des Réclamations en conformité avec le Plan d’arrangement 
devient définitif et lie les requérantes et tous les Créanciers et leurs 
successeurs et ayants-cause respectifs, sans égard à la juridiction dans 
laquelle le Créancier peut résider ou dans laquelle la Réclamation a pris 
naissance, et le Plan d’arrangement intervient en règlement complet, final 
et définitif de tous les droits des créanciers du chef de leurs Réclamations 
en contrepartie des sommes et autres valeurs qui doivent leur être 
distribuées aux termes du Plan d’arrangement; 


b) Tous les Créanciers et toutes autres Personnes sont réputées avoir 
renoncé à toute situation de défaut de la part de l’une ou l’autre des 
requérantes, de même qu’à tout défaut de leur part de se conformer à 
toute disposition garantie, affirmation, échéance, condition, obligation, 
expresse ou implicite, de tout contrat à prestations instantanées ou 
successives, verbal ou écrit, y compris toute situation de défaut croisé, et 
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tout avis de défaut et tout avis de déchéance du bénéfice du terme en 
vertu de tels contrats son réputés résiliés; 


c) L ’exercice de tout droit de remède prévu dans tout acte témoignant des 
relations d’affaires entre l’une ou plusieurs des requérantes d’une part et 
un Créancier ou une Personne d’autre part, qui serait autrement 
disponible à tel Créancier ou à telle Personne en raison du fait que les 
requérantes se sont prévalues de la LACC, ou en raison de la teneur du 
Plan d’arrangement ou de sa mise en application, ou en raison de tout 
geste posé par les requérantes ou par une tierce partie en conformité 
avec le Plan d’arrangement ou la présente Ordonnance d’homologation et 
de réorganisation, avant ou après la Date de prise d’effet, ou en raison de 
quelque autre affaire se rapportant aux procédures entreprises en vertu 
de la LACC, au Plan d’arrangement ou aux transactions prévues par le 
Plan d’arrangement, est éteint; 


d) Les requérantes peuvent à tous égards conduire leurs affaires tout 
comme si tout défaut, droit et remède ci-haut mentionné ne s’était jamais 
produit et n’avait jamais existé; 


e) Les personnes suivantes, savoir : 


i) les requérantes et leurs conseillers juridiques et financiers en rapport 
avec les procédures en vertu de la LACC; 


ii) le Contrôleur et ses conseillers juridiques en rapport avec les 
procédures en vertu de la LACC; 


iii) les administrateurs présents et passés, les dirigeants et les Employés 
de l’une ou l’autre des requérantes, à ces titres mais non pas à 
quelque autre titre 


sont libérées et quittancées de toute demande, réclamation, action, cause 
d’action, demande reconventionnelle, poursuite, dette, obligations de faire, 
dommages-intérêts, jugement, procédure d’exécution de jugement, en 
raison de toute responsabilité, obligation, demande ou cause d’action de 
quelque nature que ce soit, que toute Personne aurait autrement droit de 
faire valoir, en raison, en tout ou en partie, de tout geste ou omission, 
contrat, devoir, responsabilité ou obligation de toute nature ayant pris 
naissance à la Date de détermination ou antérieurement en rapport avec 
les Réclamations, la conduite des affaires des requérantes, le Plan 
d’Arrangement ou les procédures en vertu de la LACC dans toute la 
mesure permise par la loi, et tout tel droit résultant de tel geste ou 
omission s’en trouvera définitivement remis et quittancé (exception faite 
du droit à l’exécution par les requérante de leurs obligations aux termes 
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de l’Arrangement et de toute autre convention qui s’y rapporte), sous 
réserve que rien aux présentes : 


a) ne libère une Partie quittancée d’une Réclamation non affectée; 


b) n’affecte le droit de toute Personne : 


i) de recouvrer toute indemnité d’assurance aux termes d’un 
contrat en vertu duquel cette Personne est un assuré ou 


ii) de recouvrer d’un assureur une réclamation envers une 
Partie quittancée aux termes d’une police d’assurance en 
vertu de laquelle la Partie quittancée est assurée mais, pour 
plus de certitude, toute réclamation dans laquelle un 
assureur est ou pourrait autrement se trouver subrogé est 
quittancée aux termes des présentes et le recouvrement 
auquel cette Personne a droit sera restreint à l’indemnité 
d’assurance effectivement payée par l’assureur en rapport 
avec cette réclamation; 


étant stipulé par ailleurs que, nonobstant les susdites quittances en vertu de 
l’Arrangement, toute Réclamation produite à l’encontre de l’une ou l’autre des 
requérantes demeure sujette à tout droit de compensation qui trouverait 
application en l’absence de telle quittance. 


f) Les droits de créances et réclamations envers les administrateurs 
présents et passés des requérantes, dont ces administrateurs peuvent 
être, ès qualités, responsables en droit sont définitivement quittancés et 
libérés, exception faite de toute réclamation décrite au sous-alinéa 5.1 (a) 
de la LACC; 


g) Chaque Créancier est réputé avoir consenti à toutes les dispositions du 
Plan d’Arrangement considéré dans son ensemble.  Sans limiter la 
généralité de ce qui précède, chaque Créancier est réputé : 


a) avoir souscrit et livré aux requérantes tous les consentements, 
quittances cessions et renonciations, statutaires ou autrement, 
requises pour mettre l’Arrangement à exécution dans son 
intégralité; 


b) avoir renoncé à tout défaut de la part de l’un ou l’autre des 
requérantes aux termes de toute convention pouvant exister 
entre tel Créancier et l’une ou l’autre des requérantes et qui 
serait survenu antérieurement à la Date de détermination; et 
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c) avoir consenti, au cas de conflit entre les dispositions, 
expresses ou implicites, de tout accord ou autre compromis, 
écrit ou verbal, existant entre tel Créancier et l’une ou l’autre 
des requérantes à la Date de prise d’effet et les dispositions 
du Plan d’Arrangement, à ce que les dispositions du Plan 
d’Arrangement aient préséance et priorité et que les 
dispositions de tout autre accord ou compromis soient 
réputées avoir été modifiées en conséquence. 


[33] DÉCLARE qu’à partir du soixantième jour suivant la Date de prise d’effet, le 
« Directors and Officers Indemnification Hypothec » et le « Monitor and Counsel 
Hypothec » constitués aux termes de l’Ordonnance initiale prennent fin et sont levés et 
aucune Personne n’est en droit d’entreprendre l’exercice d’un droit hypothécaire à 
l’encontre de l’une ou l’autre des requérantes en raison du « Directors and Officers 
Indemnification Hypothec » ou du « Monitor and Counsel Hypothec »; 


[34] ORDONNE l’exécution provisoire du présent jugement, nonobstant tout appel et 
sans devoir fournir de caution. 


[35] SANS FRAIS. 
 


  
CLÉMENT GASCON, J.C.S. 


 
Me Alain Riendeau et Me Stéphanie Lapierre 
Fasken Martineau DuMoulin 
Avocats des débitrices (requérantes) 
 
Me Denis Ferland et Me Louis-Martin O'Neill 
Davies Ward Phillips & Vineberg 
Avocats du contrôleur 
 
Me Denis St-Onge et Me Patrice Benoit 
Gowling Lafleur Henderson 
Avocats du Syndicat bancaire 
 
Me Stephen Raicek et Me Guy Martel 
Stikeman Elliott 
Avocats d'Ivanhoe Cambridge 
 
Me Gordon Levine 
Kugler, Kandestin 
Avocats du Comité ad hoc des créanciers non garantis 
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Me Nicolas Plourde 
Heenan, Blaikie 
Avocats de L'Oréal Canada inc. 
 
Me Louis-Philippe Constant 
Nicholl Paskell-Mede 
Avocats de St. Paul Guarantee  


 
Me Sylvain A. Vauclair 
McCarthy, Tétrault 
Avocats du Comité ad hoc des détenteurs de débentures 
 
Me Bertrand Giroux 
Brouillette, Charpentier, Fortin 
Avocats du Groupe des investisseurs 
 
Date d’audience : 9 juillet 2004 
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CITATION: Re: Canwest Global Communications Corp. 2010 ONSC 4209 
COURT FILE NO.: CV-09-8396-00CL 


DATE: 20100728 


ONTARIO 
SUPERIOR COURT OF JUSTICE  


(COMMERCIAL LIST) 


IN THE MATTER OF SECTION 11 OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 


ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS AND THE 
OTHER APPLICANTS  


BEFORE: Pepall J. 


COUNSEL: Lyndon Barnes, Jeremy Dacks and Shawn Irving for the CMI Entities 
 David Byers and Marie Konyukhova for the Monitor 
 Robin B. Schwill and Vince Mercier for Shaw Communications Inc. 
 Derek Bell for the Canwest Shareholders Group (the “Existing Shareholders”) 
 Mario Forte for the Special Committee of the Board of Directors 
 Robert Chadwick and Logan Willis for the Ad Hoc Committee of Noteholders 
 Amanda Darrach for Canwest Retirees  
 Peter Osborne for Management Directors 
 Steven Weisz for CIBC Asset-Based Lending Inc. 


ORAL REASONS FOR DECISION 
 


[1] This is the culmination of the Companies’ Creditors Arrangement Act1 restructuring of 


the CMI Entities.  The proceeding started in court on October 6, 2009, experienced numerous 


peaks and valleys, and now has resulted in a request for an order sanctioning a plan of 


compromise, arrangement and reorganization (the “Plan”).  It has been a short road in relative 


terms but not without its challenges and idiosyncrasies.  To complicate matters, this restructuring 


                                                 


 
1 R.S.C. 1985, c. C-36 as amended. 


20
10


 O
NS


C 
42


09
 (C


an
LI


I)



jobelanger

Zone de texte

Par. 14 et 21







- Page 2 - 


 


was hot on the heels of the amendments to the CCAA that were introduced on September 18, 


2009.  Nonetheless, the CMI Entities have now successfully concluded a Plan for which they 


seek a sanction order.  They also request an order approving the Plan Emergence Agreement, and 


other related relief.  Lastly, they seek a post-filing claims procedure order. 


[2]   The details of this restructuring have been outlined in numerous previous decisions 


rendered by me and I do not propose to repeat all of them.   


The Plan and its Implementation 


[3] The basis for the Plan is the amended Shaw transaction.  It will see a wholly owned 


subsidiary of Shaw Communications Inc. (“Shaw”) acquire all of the interests in the free-to-air 


television stations and subscription-based specialty television channels currently owned by 


Canwest Television Limited Partnership (“CTLP”) and its subsidiaries and all of the interests in 


the specialty television stations currently owned by CW Investments and its subsidiaries, as well 


as certain other assets of the CMI Entities.  Shaw will pay to CMI US $440 million in cash to be 


used by CMI to satisfy the claims of the 8% Senior Subordinated Noteholders (the 


“Noteholders”) against the CMI Entities.  In the event that the implementation of the Plan occurs 


after September 30, 2010, an additional cash amount of US $2.9 million per month will be paid 


to CMI by Shaw and allocated by CMI to the Noteholders.  An additional $38 million will be 


paid by Shaw to the Monitor at the direction of CMI to be used to satisfy the claims of the 


Affected Creditors (as that term is defined in the Plan) other than the Noteholders, subject to a 


pro rata increase in that cash amount for certain restructuring period claims in certain 


circumstances.   


[4] In accordance with the Meeting Order, the Plan separates Affected Creditors into two 


classes for voting purposes: 


(a) the Noteholders; and 


(b) the Ordinary Creditors. Convenience Class Creditors are deemed to be in, 


and to vote as, members of the Ordinary Creditors’ Class. 
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[5] The Plan divides the Ordinary Creditors’ pool into two sub-pools, namely the Ordinary 


CTLP Creditors’ Sub-pool and the Ordinary CMI Creditors’ Sub-pool.  The former comprises 


two-thirds of the value and is for claims against the CTLP Plan Entities and the latter reflects 


one-third of the value and is used to satisfy claims against Plan Entities other than the CTLP Plan 


Entities.  In its 16th Report, the Monitor performed an analysis of the relative value of the assets 


of the CMI Plan Entities and the CTLP Plan Entities and the possible recoveries on a going 


concern liquidation and based on that analysis, concluded that it was fair and reasonable that 


Affected Creditors of the CTLP Plan Entities share pro rata in two-thirds of the Ordinary 


Creditors’ pool and Affected Creditors of the Plan Entities other than the CTLP Plan Entities 


share pro rata in one-third of the Ordinary Creditors’ pool.   


[6] It is contemplated that the Plan will be implemented by no later than September 30, 2010.   


[7] The Existing Shareholders will not be entitled to any distributions under the Plan or other 


compensation from the CMI Entities on account of their equity interests in Canwest Global.  All 


equity compensation plans of Canwest Global will be extinguished and any outstanding options, 


restricted share units and other equity-based awards outstanding thereunder will be terminated 


and cancelled and the participants therein shall not be entitled to any distributions under the Plan.     


[8] On a distribution date to be determined by the Monitor following the Plan 


implementation date, all Affected Creditors with proven distribution claims against the Plan 


Entities will receive distributions from cash received by CMI (or the Monitor at CMI’s direction) 


from Shaw, the Plan Sponsor, in accordance with the Plan.  The directors and officers of the 


remaining CMI Entities and other subsidiaries of Canwest Global will resign on or about the 


Plan implementation date.   


[9] Following the implementation of the Plan, CTLP and CW Investments will be indirect, 


wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares 


and non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange.  It is 


anticipated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will 


be liquidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.   
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[10] In furtherance of the Minutes of Settlement that were entered into with the Existing 


Shareholders, the articles of Canwest Global will be amended under section 191 of the CBCA to 


facilitate the settlement.  In particular, Canwest Global will reorganize the authorized capital of 


Canwest Global into (a) an unlimited number of new multiple voting shares, new subordinated 


voting shares and new non-voting shares; and (b) an unlimited number of new non-voting 


preferred shares. The terms of the new non-voting preferred shares will provide for the 


mandatory transfer of the new preferred shares held by the Existing Shareholders to a designated 


entity affiliated with Shaw for an aggregate amount of $11 million to be paid upon delivery by 


Canwest Global of the transfer notice to the transfer agent.  Following delivery of the transfer 


notice, the Shaw designated entity will donate and surrender the new preferred shares acquired 


by it to Canwest Global for cancellation.   


[11] Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered 


into the Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken 


before, upon and after the implementation of the plan.  These steps primarily relate to the 


funding of various costs that are payable by the CMI Entities on emergence from the CCAA 


proceeding.  This includes payments that will be made or may be made by the Monitor to satisfy 


post-filing amounts owing by the CMI Entities.  The schedule of costs has not yet been finalized.   


Creditor Meetings 


[12] Creditor meetings were held on July 19, 2010 in Toronto, Ontario.  Support for the Plan 


was overwhelming.  100% in number representing 100% in value of the beneficial owners of the 


8% senior subordinated notes who provided instructions for voting at the Noteholder meeting 


approved the resolution.  Beneficial Noteholders holding approximately 95% of the principal 


amount of the outstanding notes validly voted at the Noteholder meeting.   


[13] The Ordinary Creditors with proven voting claims who submitted voting instructions in 


person or by proxy represented approximately 83% of their number and 92% of the value of such 


claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary 


Creditors holding proven voting claims that were present in person or by proxy at the meeting 


voted or were deemed to vote in favour of the resolution.   
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Sanction Test 


[14] Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of 


compromise or arrangement if it has achieved the requisite double majority vote.  The criteria 


that a debtor company must satisfy in seeking the court’s approval are: 


(a) there must be strict compliance with all statutory requirements; 


(b) all material filed and procedures carried out must be examined to 


determine if anything has been done or purported to be done which is not 


authorized by the CCAA; and 


(c) the Plan must be fair and reasonable.   


See Re: Canadian Airlines Corp.2 


(a)    Statutory Requirements 


[15] I am satisfied that all statutory requirements have been met.  I already determined that the 


Applicants qualified as debtor companies under section 2 of the CCAA and that they had total 


claims against them exceeding $5 million.  The notice of meeting was sent in accordance with 


the Meeting Order.  Similarly, the classification of Affected Creditors for voting purposes was 


addressed in the Meeting Order which was unopposed and not appealed.  The meetings were 


both properly constituted and voting in each was properly carried out.  Clearly the Plan was 


approved by the requisite majorities.   


[16] Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan 


unless the plan contains certain specified provisions concerning crown claims, employee claims 


and pension claims.  Section 4.6 of Plan provides that the claims listed in paragraph (l) of the 


definition of “Unaffected Claims” shall be paid in full from a fund known as the Plan 
                                                 


 
2 2000 A.B.Q.B. 442 at para. 60, leave to appeal denied 2000 A.B.C.A 238, aff’d 2001 A.B.C.A 9, leave to appeal to 
S.C.C. refused July 12, 2001. 
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Implementation Fund within six months of the sanction order.  The Fund consists of cash, certain 


other assets and further contributions from Shaw. Paragraph (l) of the definition of “Unaffected 


Claims” includes any Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) 


of the CCAA.  I am satisfied that these provisions of section 6 of the CCAA have been satisfied.   


(b)  Unauthorized Steps 


[17] In considering whether any unauthorized steps have been taken by a debtor company, it 


has been held that in making such a determination, the court should rely on the parties and their 


stakeholders and the reports of the Monitor:  Re Canadian Airlines3. 


[18] The CMI Entities have regularly filed affidavits addressing key developments in this 


restructuring.  In addition, the Monitor has provided regular reports (17 at last count) and has 


opined that the CMI Entities have acted and continue to act in good faith and with due diligence 


and have not breached any requirements under the CCAA or any order of this court.  If it was not 


obvious from the hearing on June 23, 2010, it should be stressed that there is no payment of any 


equity claim pursuant to section 6(8) of the CCAA.  As noted by the Monitor in its 16th Report, 


settlement with the Existing Shareholders did not and does not in any way impact the anticipated 


recovery to the Affected Creditors of the CMI Entities.  Indeed I referenced the inapplicability of 


section 6(8) of the CCAA in my Reasons of June 23, 2010.  The second criterion relating to 


unauthorized steps has been met.   


(c)  Fair and Reasonable 


[19] The third criterion to consider is the requirement to demonstrate that a plan is fair and 


reasonable.  As Paperny J. (as she then was) stated in Re Canadian Airlines: 


The court’s role on a sanction hearing is to consider whether the 


plan fairly balances the interests of all stakeholders.  Faced with an 
                                                 


 
3 Ibid,at para. 64 citing Olympia and York Developments Ltd. v. Royal Trust Co. [1993] O.J. No. 545 (Gen. Div.) 
and Re: Cadillac Fairview Inc. [1995] O.J. No. 274 (Gen. Div.). 
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insolvent organization, its role is to look forward and ask:  does this 


plan represent a fair and reasonable compromise that will permit a 


viable commercial entity to emerge?  It is also an exercise in 


assessing current reality by comparing available commercial 


alternatives to what is offered in the proposed plan.4   


[20] My discretion should be informed by the objectives of the CCAA, namely to facilitate the 


reorganization of a debtor company for the benefit of the company, its creditors, shareholders, 


employees and in many instances, a much broader constituency of affected persons.   


[21] In assessing whether a proposed plan is fair and reasonable, considerations include the 


following: 


(a) whether the claims were properly classified and whether the requisite 


majority of creditors approved the plan; 


(b) what creditors would have received on bankruptcy or liquidation as 


compared to the plan; 


(c) alternatives available to the plan and bankruptcy; 


(d) oppression of the rights of creditors; 


(e) unfairness to shareholders; and  


(f) the public interest.   


[22] I have already addressed the issue of classification and the vote.  Obviously there is an 


unequal distribution amongst the creditors of the CMI Entities.  Distribution to the Noteholders 


is expected to result in recovery of principal, pre-filing interest and a portion of post-filing 


                                                 


 
4  Ibid, at para. 3. 
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accrued and default interest.  The range of recoveries for Ordinary Creditors is much less.  The 


recovery of the Noteholders is substantially more attractive than that of Ordinary Creditors. This 


is not unheard of.  In Re Armbro Enterprises Inc.5  Blair J. (as he then was) approved a plan 


which included an uneven allocation in favour of a single major creditor, the Royal Bank, over 


the objection of other creditors.  Blair J. wrote: 


“I am not persuaded that there is a sufficient tilt in the allocation of 


these new common shares in favour of RBC to justify the court in 


interfering with the business decision made by the creditor class in 


approving the proposed Plan, as they have done.  RBC’s 


cooperation is a sine qua non for the Plan, or any Plan, to work and 


it is the only creditor continuing to advance funds to the applicants 


to finance the proposed re-organization.”6 


[23] Similarly, in Re: Uniforêt Inc.7 a plan provided for payment in full to an unsecured 


creditor.  This treatment was much more generous than that received by other creditors.  There, 


the Québec Superior Court sanctioned the plan and noted that a plan can be more generous to 


some creditors and still fair to all creditors.  The creditor in question had stepped into the breach 


on several occasions to keep the company afloat in the four years preceding the filing of the plan 


and the court was of the view that the conduct merited special treatment.  See also Romaine J.’s 


orders dated October 26, 2009 in SemCanada Crude Company et al. 


[24] I am prepared to accept that the recovery for the Noteholders is fair and reasonable in the 


circumstances.  The size of the Noteholder debt was substantial. CMI’s obligations under the 


notes were guaranteed by several of the CMI Entities.  No issue has been taken with the 


                                                 


 
5 (1993), 22 C.B.R. (3rd) 80 (Ont. Gen. Div.).  


6 Ibid, at para. 6. 


7 (2003), 43 C.B.R. (4th) 254 (QEUE. S.C.). 
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guarantees. As stated before and as observed by the Monitor, the Noteholders held a blocking 


position in any restructuring. Furthermore, the liquidity and continued support provided by the 


Ad Hoc Committee both prior to and during these proceedings gave the CMI Entities the 


opportunity to pursue a going concern restructuring of their businesses. A description of the role 


of the Noteholders is found in Mr. Strike’s affidavit sworn July 20, 2010, filed on this motion.    


[25] Turning to alternatives, the CMI Entities have been exploring strategic alternatives since 


February, 2009.  Between November, 2009 and February, 2010, RBC Capital Markets conducted 


the equity investment solicitation process of which I have already commented.  While there is 


always a theoretical possibility that a more advantageous plan could be developed than the Plan 


proposed, the Monitor has concluded that there is no reason to believe that restarting the equity 


investment solicitation process or marketing 100% of the CMI Entities assets would result in a 


better or equally desirable outcome.  Furthermore, restarting the process could lead to 


operational difficulties including issues relating to the CMI Entities’ large studio suppliers and 


advertisers.  The Monitor has also confirmed that it is unlikely that the recovery for a going 


concern liquidation sale of the assets of the CMI Entities would result in greater recovery to the 


creditors of the CMI Entities.  I am not satisfied that there is any other alternative transaction that 


would provide greater recovery than the recoveries contemplated in the Plan.  Additionally, I am 


not persuaded that there is any oppression of creditor rights or unfairness to shareholders.   


[26] The last consideration I wish to address is the public interest.  If the Plan is implemented, 


the CMI Entities will have achieved a going concern outcome for the business of the CTLP Plan 


Entities that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement 


and the defaulted 8% senior subordinated notes.  It will ensure the continuation of employment 


for substantially all of the employees of the Plan Entities and will provide stability for the CMI 


Entities, pensioners, suppliers, customers and other stakeholders.  In addition, the Plan will 


maintain for the general public broad access to and choice of news, public and other information 


and entertainment programming.   Broadcasting of news, public and entertainment programming 


is an important public service, and the bankruptcy and liquidation of the CMI Entities would 


have a negative impact on the Canadian public.   
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[27] I should also mention section 36 of the CCAA which was added by the recent 


amendments to the Act which came into force on September 18, 2009.  This section provides that 


a debtor company may not sell or otherwise dispose of assets outside the ordinary course of 


business unless authorized to do so by a court.  The section goes on to address factors a court is 


to consider.  In my view, section 36 does not apply to transfers contemplated by a Plan.  These 


transfers are merely steps that are required to implement the Plan and to facilitate the 


restructuring of the Plan Entities’ businesses.  Furthermore, as the CMI Entities are seeking 


approval of the Plan itself, there is no risk of any abuse.  There is a further safeguard in that the 


Plan including the asset transfers contemplated therein has been voted on and approved by 


Affected Creditors. 


[28] The Plan does include broad releases including some third party releases. In Metcalfe v. 


Mansfield Alternative Investments II Corp.8, the Ontario Court of Appeal held that the CCAA 


court has jurisdiction to approve a plan of compromise or arrangement that includes third party 


releases.  The Metcalfe case was extraordinary and exceptional in nature.  It responded to dire 


circumstances and had a plan that included releases that were fundamental to the restructuring. 


The Court held that the releases in question had to be justified as part of the compromise or 


arrangement between the debtor and its creditors.  There must be a reasonable connection 


between the third party claim being compromised in the plan and the restructuring achieved by 


the plan to warrant inclusion of the third party release in the plan.     


[29] In the Metcalfe decision, Blair J.A. discussed in detail the issue of releases of third 


parties.  I do not propose to revisit this issue, save and except to stress that in my view, third 


party releases should be the exception and should not be requested or granted as a matter of 


course.  


[30] In this case, the releases are broad and extend to include the Noteholders, the Ad Hoc 


Committee and others.  Fraud, wilful misconduct and gross negligence are excluded.  I have 
                                                 


 
8 (2008), 92 O.R. (3rd) 513 (C.A.). 


20
10


 O
NS


C 
42


09
 (C


an
LI


I)







- Page 11 - 


 


already addressed, on numerous occasions, the role of the Noteholders and the Ad Hoc 


Committee.  I am satisfied that the CMI Entities would not have been able to restructure without 


materially addressing the notes and developing a plan satisfactory to the Ad Hoc Committee and 


the Noteholders.  The release of claims is rationally connected to the overall purpose of the Plan 


and full disclosure of the releases was made in the Plan, the information circular, the motion 


material served in connection with the Meeting Order and on this motion. No one has appeared 


to oppose the sanction of the Plan that contains these releases and they are considered by the 


Monitor to be fair and reasonable. Under the circumstances, I am prepared to sanction the Plan 


containing these releases. 


[31]  Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is 


fair and reasonable and recommends its sanction. The board, the senior management of the CMI 


Entities, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all 


those appearing today.   


[32] In my view, the Plan is fair and reasonable and I am granting the sanction order 


requested. 9 


[33] The Applicants also seek approval of the Plan Emergence Agreement.  The Plan 


Emergence Agreement outlines steps that will be taken prior to, upon, or following 


implementation of the Plan and is a necessary corollary of the Plan.  It does not confiscate the 


rights of any creditors and is necessarily incidental to the Plan. I have the jurisdiction to approve 


such an agreement:  Re Air Canada10 and Re Calpine Canada Energy Ltd.11  I am satisfied that 


the agreement is fair and reasonable and should be approved.   


                                                 


 
9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions.  In future, counsel 
should attempt to simplify and shorten these sorts of orders. 


10 (2004), 47 C.B.R. (4th) 169 (Ont. S.C.J.). 


11 (2007), 35 C.B.R. (5th) 1. 
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[34] It is proposed that on the Plan implementation date the articles of Canwest Global will be 


amended to facilitate the settlement reached with the Existing Shareholders.  Section 191 of the 


CBCA permits the court to order necessary amendments to the articles of a corporation without 


shareholder approval or a dissent right.  In particular, section 191(1)(c) provides that 


reorganization means a court order made under any other Act of Parliament that affects the rights 


among the corporation, its shareholders and creditors.  The CCAA is such an Act:  Beatrice 


Foods v. Merrill Lynch Capital Partners Inc.12 and Re Laidlaw Inc13.  Pursuant to section 191(2), 


if a corporation is subject to a subsection (1) order, its articles may be amended to effect any 


change that might lawfully be made by an amendment under section 173.  Section 173(1)(e) and 


(h) of the CBCA provides that:   


(1) Subject to sections 176 and 177, the articles of a corporation may by special 
resolution be amended to  


(e) create new classes of shares;  


(h) change the shares of any class or series, whether issued or unissued, into a 
different number of shares of the same class or series or into the same or a different 
number of shares of other classes or series.   


[35] Section 6(2) of the CCAA provides that if a court sanctions a compromise or 


arrangement, it may order that the debtor’s constating instrument be amended in accordance with 


the compromise or arrangement to reflect any change that may lawfully be made under federal or 


provincial law.   


[36] In exercising its discretion to approve a reorganization under section 191 of the CBCA, 


the court must be satisfied that:  (a) there has been compliance with all statutory requirements; 


                                                 


 
12 (1996), 43 CBR (4th) 10. 


13 (2003), 39 CBR (4th) 239. 
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(b) the debtor company is acting in good faith; and (c) the capital restructuring is fair and 


reasonable:  Re: A & M Cookie Co. Canada14 and Mei Computer Technology Group Inc.15 


[37] I am satisfied that the statutory requirements have been met as the contemplated 


reorganization falls within the conditions provided for in sections 191 and 173 of the CBCA.  I 


am also satisfied that Canwest Global and the other CMI Entities were acting in good faith in 


attempting to resolve the Existing Shareholder dispute.  Furthermore, the reorganization is a 


necessary step in the implementation of the Plan in that it facilitates agreement reached on 


June 23, 2010 with the Existing Shareholders.  In my view, the reorganization is fair and 


reasonable and was a vital step in addressing a significant impediment to a satisfactory resolution 


of outstanding issues. 


[38] A post-filing claims procedure order is also sought. The procedure is designed to solicit, 


identify and quantify post-filing claims.  The Monitor who participated in the negotiation of the 


proposed order is satisfied that its terms are fair and reasonable as am I.    


[39] In closing, I would like to say that generally speaking, the quality of oral argument and 


the materials filed in this CCAA proceeding has been very high throughout.  I would like to 


express my appreciation to all counsel and the Monitor in that regard. The sanction order and the 


post-filing claims procedure order are granted.   


 


 


Pepall J. 


Released: July 28, 2010 


                                                 


 
14 [2009] O.J. No. 2427 (S.C.J.) at para. 8/ 


15 [2005] Q.J. No. 2293 at para. 9. 
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 Debtor and creditor -- Companies' Creditors Arrangement Act


-- Companies' Creditors Arrangement Act permitting inclusion of


third-party releases in plan of compromise or arrangement to be


sanctioned by court where those releases are reasonably


connected to proposed restructuring -- Companies' Creditors


Arrangement Act, R.S.C. 1985, c. C-36.


 


 In response to a liquidity crisis which threatened the


Canadian market in Asset Backed Commercial Paper ("ABCP"), a


creditor-initiated Plan of Compromise and Arrangement was


crafted. The Plan called for the release of third parties from


any liability associated with ABCP, including, with certain


narrow exceptions, liability for claims relating to fraud. The


"double majority" required by s. 6 of the Companies'


Creditors Arrangement Act ("CCAA") approved the Plan. The


respondents sought court approval of the Plan under s. 6 of the


CCAA. The application judge made the following findings: (a)


the parties to be released were necessary and essential to the


restructuring; (b) the claims to be released were rationally


related to the purpose of the Plan and necessary for it; (c)


the Plan could not succeed without the releases; (d) the


parties who were to have claims against them released were


contributing in a tangible and realistic way to the Plan; and


(e) the Plan would benefit not only the debtor companies but


creditor noteholders generally. The application judge


sanctioned the Plan. The appellants were holders of ABCP notes


who opposed the Plan. On appeal, they argued that the CCAA does
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Zone de texte

Par. 24 et ss., 60, 61, 63, 64, 66, 67, 68, 69, 70, 113







not permit a release of claims against third parties and that


the releases constitute an unconstitutional confiscation of


private property that is within the exclusive domain of the


provinces under s. 92 of the Constitution Act, 1867.


 


 Held, the appeal should be dismissed.


 


 On a proper interpretation, the CCAA permits the inclusion of


third-party releases in a plan of compromise or arrangement to


be sanctioned by the court where those releases are reasonably


connected to the proposed restructuring. That conclusion is


supported by (a) the open-ended, flexible character of the CCAA


itself; (b) the broad nature of the term "compromise or


arrangement" as used in the CCAA; and (c) the express statutory


effect of the "double majority" vote and court sanction which


render the plan binding on all creditors, including those


unwilling to accept certain portions of it. The first of these


signals a flexible approach to the application of the CCAA in


new and evolving situations, an active judicial role in its


application and interpretation, and a liberal approach to


interpretation. The second provides the entre to negotiations


between the parties [page514] affected in the restructuring and


furnishes them with the ability to apply the broad scope of


their ingenuity to fashioning the proposal. The latter afford


necessary protection to unwilling creditors who may be deprived


of certain of their civil and property rights as a result of


the process.


 


 While the principle that legislation must not be construed so


as to interfere with or prejudice established contractual or


proprietary rights -- including the right to bring an action --


in the absence of a clear indication of legislative intention


to that effect is an important one, Parliament's intention to


clothe the court with authority to consider and sanction a plan


that contains third-party releases is expressed with sufficient


clarity in the "compromise or arrangement" language of the CCAA


coupled with the statutory voting and sanctioning mechanism


making the provisions of the plan binding on all creditors.


This is not a situation of impermissible "gap-filling" in the


case of legislation severely affecting property rights; it is a


question of finding meaning in the language of the Act itself.
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 Interpreting the CCAA as permitting the inclusion of third-


party releases in a plan of compromise or arrangement is not


unconstitutional under the division-of-powers doctrine and does


not contravene the rules of public order pursuant to the Civil


Code of Quebec. The CCAA is valid federal legislation under the


federal insolvency power, and the power to sanction a plan of


compromise or arrangement that contains third-party releases is


embedded in the wording of the CCAA. The fact that this may


interfere with a claimant's right to pursue a civil action or


trump Quebec rules of public order is constitutionally


immaterial. To the extent that the provisions of the CCAA are


inconsistent with provincial legislation, the federal


legislation is paramount.


 


 The application judge's findings of fact were supported by


the evidence. His conclusion that the benefits of the Plan to


the creditors as a whole and to the debtor companies outweighed


the negative aspects of compelling the unwilling appellants to


execute the releases was reasonable.
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 APPEAL from the sanction order of C.L. Campbell J., [2008]


O.J. No. 2265, 43 C.B.R. (5th) 269 (S.C.J.) under the


Companies' Creditors Arrangement Act.


 


 See Schedule "C" -- Counsel for list of counsel.


 


 


 The judgment of the court was delivered by


 


 BLAIR J.A.: --


A. Introduction


 


 [1] In August 2007, a liquidity crisis suddenly threatened


the Canadian market in Asset Backed Commercial Paper ("ABCP").


The crisis was triggered by a loss of confidence amongst


investors stemming from the news of widespread defaults on U.S.


sub-prime mortgages. The loss of confidence placed the Canadian


financial market at risk generally and was reflective of an


economic volatility worldwide.


 


 [2] By agreement amongst the major Canadian participants, the


$32 billion Canadian market in third-party ABCP was frozen on


August 13, 2007, pending an attempt to resolve the crisis
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through a restructuring of that market. The Pan-Canadian


Investors Committee, chaired by Purdy Crawford, C.C., Q.C., was


formed and ultimately put forward the creditor-initiated Plan


of Compromise and Arrangement that forms the subject-matter of


these proceedings. The Plan was sanctioned by Colin L. Campbell


J. on June 5, 2008.


 


 [3] Certain creditors who opposed the Plan seek leave to


appeal and, if leave is granted, appeal from that decision.


They raise an important point regarding the permissible scope


of a restructuring under the Companies' Creditors Arrangement


Act, R.S.C. 1985, c. C-36 as amended ("CCAA"): can the court


sanction a Plan that calls for creditors to provide releases to


third parties who are themselves solvent and not creditors of


the debtor company? They also argue that, if the answer to this


question is yes, the [page517] application judge erred in


holding that this Plan, with its particular releases (which bar


some claims even in fraud), was fair and reasonable and


therefore in sanctioning it under the CCAA.


 


 Leave to appeal


 


 [4] Because of the particular circumstances and urgency of


these proceedings, the court agreed to collapse an oral hearing


for leave to appeal with the hearing of the appeal itself. At


the outset of argument, we encouraged counsel to combine their


submissions on both matters.


 


 [5] The proposed appeal raises issues of considerable


importance to restructuring proceedings under the CCAA Canada-


wide. There are serious and arguable grounds of appeal and


-- given the expedited timetable -- the appeal will not unduly


delay the progress of the proceedings. I am satisfied that the


criteria for granting leave to appeal in CCAA proceedings, set


out in such cases as Cineplex Odeon Corp. (Re) (2001), 24


C.B.R. (4th) 201 (Ont. C.A.) and Re Country Style Food


Services, [2002] O.J. No. 1377, 158 O.A.C. 30 (C.A.) are met. I


would grant leave to appeal.


 


 Appeal
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 [6] For the reasons that follow, however, I would dismiss the


appeal.


B. Facts


 


 The parties


 


 [7] The appellants are holders of ABCP Notes who oppose the


Plan. They do so principally on the basis that it requires them


to grant releases to third-party financial institutions against


whom they say they have claims for relief arising out of their


purchase of ABCP Notes. Amongst them are an airline, a tour


operator, a mining company, a wireless provider, a


pharmaceuticals retailer and several holding companies and


energy companies.


 


 [8] Each of the appellants has large sums invested in ABCP --


in some cases, hundreds of millions of dollars. Nonetheless,


the collective holdings of the appellants -- slightly over $1


billion -- represent only a small fraction of the more than $32


billion of ABCP involved in the restructuring.


 


 [9] The lead respondent is the Pan-Canadian Investors


Committee which was responsible for the creation and


negotiation of the Plan on behalf of the creditors. Other


respondents include various major international financial


institutions, the five largest Canadian banks, several trust


companies and some smaller holders of ABCP product. They


participated in the market in a number of different ways.


[page518]


 


 The ABCP market


 


 [10] Asset Backed Commercial Paper is a sophisticated and


hitherto well-accepted financial instrument. It is primarily a


form of short-term investment -- usually 30 to 90 days --


typically with a low-interest yield only slightly better than


that available through other short-term paper from a government


or bank. It is said to be "asset backed" because the cash that


is used to purchase an ABCP Note is converted into a portfolio


of financial assets or other asset interests that in turn


provide security for the repayment of the notes.
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 [11] ABCP was often presented by those selling it as a safe


investment, somewhat like a guaranteed investment certificate.


 


 [12] The Canadian market for ABCP is significant and


administratively complex. As of August 2007, investors had


placed over $116 billion in Canadian ABCP. Investors range from


individual pensioners to large institutional bodies. On the


selling and distribution end, numerous players are involved,


including chartered banks, investment houses and other


financial institutions. Some of these players participated in


multiple ways. The Plan in this proceeding relates to


approximately $32 billion of non-bank sponsored ABCP, the


restructuring of which is considered essential to the


preservation of the Canadian ABCP market.


 


 [13] As I understand it, prior to August 2007, when it was


frozen, the ABCP market worked as follows.


 


 [14] Various corporations (the "Sponsors") would arrange for


entities they control ("Conduits") to make ABCP Notes available


to be sold to investors through "Dealers" (banks and other


investment dealers). Typically, ABCP was issued by series and


sometimes by classes within a series.


 


 [15] The cash from the purchase of the ABCP Notes was used to


purchase assets which were held by trustees of the Conduits


("Issuer Trustees") and which stood as security for


repayment of the notes. Financial institutions that sold or


provided the Conduits with the assets that secured the ABCP are


known as "Asset Providers". To help ensure that investors would


be able to redeem their notes, "Liquidity Providers" agreed to


provide funds that could be drawn upon to meet the demands of


maturing ABCP Notes in certain circumstances. Most Asset


Providers were also Liquidity Providers. Many of these banks


and financial institutions were also holders of ABCP Notes


("Noteholders"). The Asset and Liquidity Providers held


first charges on the assets.


 


 [16] When the market was working well, cash from the purchase


of new ABCP Notes was also used to pay off maturing ABCP
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[page519] Notes; alternatively, Noteholders simply rolled


their maturing notes over into new ones. As I will explain,


however, there was a potential underlying predicament with this


scheme.


 


 The liquidity crisis


 


 [17] The types of assets and asset interests acquired to


"back" the ABCP Notes are varied and complex. They were


generally long-term assets such as residential mortgages,


credit card receivables, auto loans, cash collateralized debt


obligations and derivative investments such as credit default


swaps. Their particular characteristics do not matter for the


purpose of this appeal, but they shared a common feature that


proved to be the Achilles heel of the ABCP market: because of


their long-term nature, there was an inherent timing mismatch


between the cash they generated and the cash needed to repay


maturing ABCP Notes.


 


 [18] When uncertainty began to spread through the ABCP


marketplace in the summer of 2007, investors stopped buying the


ABCP product and existing Noteholders ceased to roll over their


maturing notes. There was no cash to redeem those notes.


Although calls were made on the Liquidity Providers for


payment, most of the Liquidity Providers declined to fund the


redemption of the notes, arguing that the conditions for


liquidity funding had not been met in the circumstances. Hence


the "liquidity crisis" in the ABCP market.


 


 [19] The crisis was fuelled largely by a lack of transparency


in the ABCP scheme. Investors could not tell what assets were


backing their notes -- partly because the ABCP Notes were often


sold before or at the same time as the assets backing them were


acquired; partly because of the sheer complexity of certain of


the underlying assets; and partly because of assertions of


confidentiality by those involved with the assets. As fears


arising from the spreading U.S. sub-prime mortgage crisis


mushroomed, investors became increasingly concerned that their


ABCP Notes may be supported by those crumbling assets. For the


reasons outlined above, however, they were unable to redeem


their maturing ABCP Notes.
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 The Montreal Protocol


 


 [20] The liquidity crisis could have triggered a wholesale


liquidation of the assets, at depressed prices. But it did not.


During the week of August 13, 2007, the ABCP market in Canada


froze -- the result of a standstill arrangement orchestrated on


the heels of the crisis by numerous market participants,


including Asset Providers, Liquidity Providers, Noteholders and


other financial industry representatives. Under the standstill


agreement -- known as the Montreal Protocol -- the parties


committed [page520] to restructuring the ABCP market with a


view, as much as possible, to preserving the value of the


assets and of the notes.


 


 [21] The work of implementing the restructuring fell to the


Pan-Canadian Investors Committee, an applicant in the


proceeding and respondent in the appeal. The Committee is


composed of 17 financial and investment institutions, including


chartered banks, credit unions, a pension board, a Crown


corporation and a university board of governors. All 17 members


are themselves Noteholders; three of them also participated in


the ABCP market in other capacities as well. Between them, they


hold about two-thirds of the $32 billion of ABCP sought to be


restructured in these proceedings.


 


 [22] Mr. Crawford was named the Committee's chair. He thus


had a unique vantage point on the work of the Committee and the


restructuring process as a whole. His lengthy affidavit


strongly informed the application judge's understanding of the


factual context, and our own. He was not cross-examined and his


evidence is unchallenged.


 


 [23] Beginning in September 2007, the Committee worked to


craft a plan that would preserve the value of the notes and


assets, satisfy the various stakeholders to the extent possible


and restore confidence in an important segment of the Canadian


financial marketplace. In March 2008, it and the other


applicants sought CCAA protection for the ABCP debtors and the


approval of a Plan that had been pre-negotiated with some, but


not all, of those affected by the misfortunes in the Canadian
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ABCP market.


 


 The Plan


       (a) Plan overview


 


 [24] Although the ABCP market involves many different players


and kinds of assets, each with their own challenges, the


committee opted for a single plan. In Mr. Crawford's words,


"all of the ABCP suffers from common problems that are best


addressed by a common solution". The Plan the Committee


developed is highly complex and involves many parties. In its


essence, the Plan would convert the Noteholders' paper -- which


has been frozen and therefore effectively worthless for many


months -- into new, long-term notes that would trade freely,


but with a discounted face value. The hope is that a strong


secondary market for the notes will emerge in the long run.


 


 [25] The Plan aims to improve transparency by providing


investors with detailed information about the assets supporting


their ABCP Notes. It also addresses the timing mismatch between


the notes and the assets by adjusting the maturity provisions


and interest rates on the new notes. Further, the Plan


[page521] adjusts some of the underlying credit default swap


contracts by increasing the thresholds for default triggering


events; in this way, the likelihood of a forced liquidation


flowing from the credit default swap holder's prior security is


reduced and, in turn, the risk for ABCP investors is decreased.


 


 [26] Under the Plan, the vast majority of the assets


underlying ABCP would be pooled into two master asset vehicles


(MAV1 and MAV2). The pooling is designed to increase the


collateral available and thus make the notes more secure.


 


 [27] The Plan does not apply to investors holding less than


$1 million of notes. However, certain Dealers have agreed to


buy the ABCP of those of their customers holding less than the


$1 million threshold, and to extend financial assistance to


these customers. Principal among these Dealers are National


Bank and Canaccord, two of the respondent financial


institutions the appellants most object to releasing. The


application judge found that these developments appeared to be
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designed to secure votes in favour of the Plan by various


Noteholders and were apparently successful in doing so. If the


Plan is approved, they also provide considerable relief to the


many small investors who find themselves unwittingly caught in


the ABDP collapse.


       (b) The releases


 


 [28] This appeal focuses on one specific aspect of the Plan:


the comprehensive series of releases of third parties provided


for in art. 10.


 


 [29] The Plan calls for the release of Canadian banks,


Dealers, Noteholders, Asset Providers, Issuer Trustees,


Liquidity Providers and other market participants -- in Mr.


Crawford's words, "virtually all participants in the Canadian


ABCP market" -- from any liability associated with ABCP, with


the exception of certain narrow claims relating to fraud. For


instance, under the Plan as approved, creditors will have to


give up their claims against the Dealers who sold them their


ABCP Notes, including challenges to the way the Dealers


characterized the ABCP and provided (or did not provide)


information about the ABCP. The claims against the proposed


defendants are mainly in tort: negligence, misrepresentation,


negligent misrepresentation, failure to act prudently as a


dealer/advisor, acting in conflict of interest and in a few


cases fraud or potential fraud. There are also allegations of


breach of fiduciary duty and claims for other equitable relief.


 


 [30] The application judge found that, in general, the claims


for damages include the face value of the Notes, plus interest


and additional penalties and damages.


 


 [31] The releases, in effect, are part of a quid pro quo.


Generally speaking, they are designed to compensate various


participants in [page522] the market for the contributions they


would make to the restructuring. Those contributions under the


Plan include the requirements that:


(a) Asset Providers assume an increased risk in their credit


   default swap contracts, disclose certain proprietary


   information in relation to the assets and provide below-


   cost financing for margin funding facilities that are
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   designed to make the notes more secure;


(b) Sponsors -- who in addition have co-operated with the


   Investors' Committee throughout the process, including by


   sharing certain proprietary information -- give up their


   existing contracts;


(c) the Canadian banks provide below-cost financing for the


   margin funding facility; and


(d) other parties make other contributions under the Plan.


 


 [32] According to Mr. Crawford's affidavit, the releases are


part of the Plan "because certain key participants, whose


participation is vital to the restructuring, have made


comprehensive releases a condition for their participation".


 


 The CCAA proceedings to date


 


 [33] On March 17, 2008, the applicants sought and obtained an


Initial Order under the CCAA staying any proceedings relating


to the ABCP crisis and providing for a meeting of the


Noteholders to vote on the proposed Plan. The meeting was held


on April 25. The vote was overwhelmingly in support of the Plan


-- 96 per cent of the Noteholders voted in favour. At the


instance of certain Noteholders, and as requested by the


application judge (who has supervised the proceedings from the


outset), the monitor broke down the voting results according to


those Noteholders who had worked on or with the Investors'


Committee to develop the Plan and those Noteholders who had


not. Re-calculated on this basis the results remained firmly in


favour of the proposed Plan -- 99 per cent of those connected


with the development of the Plan voted positively, as did 80


per cent of those Noteholders who had not been involved in its


formulation.


 


 [34] The vote thus provided the Plan with the "double


majority" approval -- a majority of creditors representing two-


thirds in value of the claims -- required under s. 6 of the


CCAA.


 


 [35] Following the successful vote, the applicants sought


court approval of the Plan under s. 6. Hearings were held on


May 12 [page523] and 13. On May 16, the application judge
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issued a brief endorsement in which he concluded that he did


not have sufficient facts to decide whether all the releases


proposed in the Plan were authorized by the CCAA. While the


application judge was prepared to approve the releases of


negligence claims, he was not prepared at that point to


sanction the release of fraud claims. Noting the urgency of the


situation and the serious consequences that would result from


the Plan's failure, the application judge nevertheless directed


the parties back to the bargaining table to try to work out a


claims process for addressing legitimate claims of fraud.


 


 [36] The result of this renegotiation was a "fraud carve-out"


-- an amendment to the Plan excluding certain fraud claims from


the Plan's releases. The carve-out did not encompass all


possible claims of fraud, however. It was limited in three key


respects. First, it applied only to claims against ABCP


Dealers. Secondly, it applied only to cases involving an


express fraudulent misrepresentation made with the intention to


induce purchase and in circumstances where the person making


the representation knew it to be false. Thirdly, the carve-out


limited available damages to the value of the notes, minus any


funds distributed as part of the Plan. The appellants argue


vigorously that such a limited release respecting fraud claims


is unacceptable and should not have been sanctioned by the


application judge.


 


 [37] A second sanction hearing -- this time involving the


amended Plan (with the fraud carve-out) -- was held on June 3,


2008. Two days later, Campbell J. released his reasons for


decision, approving and sanctioning the Plan on the basis both


that he had jurisdiction to sanction a Plan calling for third-


party releases and that the Plan including the third-party


releases in question here was fair and reasonable.


 


 [38] The appellants attack both of these determinations.


C. Law and Analysis


 


 [39] There are two principal questions for determination on


this appeal:


(1) As a matter of law, may a CCAA plan contain a release of


   claims against anyone other than the debtor company or its
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   directors?


(2) If the answer to that question is yes, did the application


   judge err in the exercise of his discretion to sanction the


   Plan as fair and reasonable given the nature of the


   releases called for under it? [page524]


   (1) Legal authority for the releases


 


 [40] The standard of review on this first issue -- whether,


as a matter of law, a CCAA plan may contain third-party


releases -- is correctness.


 


 [41] The appellants submit that a court has no jurisdiction or


legal authority under the CCAA to sanction a plan that imposes


an obligation on creditors to give releases to third parties


other than the directors of the debtor company. [See Note 1


below] The requirement that objecting creditors release claims


against third parties is illegal, they contend, because:


(a) on a proper interpretation, the CCAA does not permit such


   releases;


(b) the court is not entitled to "fill in the gaps" in the CCAA


   or rely upon its inherent jurisdiction to create such


   authority because to do so would be contrary to the


   principle that Parliament did not intend to interfere with


   private property rights or rights of action in the absence


   of clear statutory language to that effect;


(c) the releases constitute an unconstitutional confiscation of


   private property that is within the exclusive domain of the


   provinces under s. 92 of the Constitution Act, 1867;


(d) the releases are invalid under Quebec rules of public


   order; and because


(e) the prevailing jurisprudence supports these conclusions.


 


 [42] I would not give effect to any of these submissions.


 


 Interpretation, "gap filling" and inherent jurisdiction


 


 [43] On a proper interpretation, in my view, the CCAA permits


the inclusion of third-party releases in a plan of compromise


or arrangement to be sanctioned by the court where those


releases are reasonably connected to the proposed


restructuring. I am led to this conclusion by a combination of
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(a) the open-ended, flexible character of the CCAA itself,


(b) the broad nature of the term "compromise or arrangement"


as used in the Act, and (c) the express statutory effect of the


"double-majority" vote and court sanction which render the


plan binding on all creditors, including [page525] those


unwilling to accept certain portions of it. The first of these


signals a flexible approach to the application of the Act in


new and evolving situations, an active judicial role in its


application and interpretation, and a liberal approach to that


interpretation. The second provides the entre to negotiations


between the parties affected in the restructuring and furnishes


them with the ability to apply the broad scope of their


ingenuity in fashioning the proposal. The latter afford


necessary protection to unwilling creditors who may be deprived


of certain of their civil and property rights as a result of


the process.


 


 [44] The CCAA is skeletal in nature. It does not contain a


comprehensive code that lays out all that is permitted or


barred. Judges must therefore play a role in fleshing out the


details of the statutory scheme. The scope of the Act and the


powers of the court under it are not limitless. It is beyond


controversy, however, that the CCAA is remedial legislation to


be liberally construed in accordance with the modern purposive


approach to statutory interpretation. It is designed to be a


flexible instrument and it is that very flexibility which gives


the Act its efficacy: Canadian Red Cross Society (Re), [1998]


O.J. No. 3306, 5 C.B.R. (4th) 299 (Gen. Div.). As Farley J.


noted in Dylex Ltd. (Re), [1995] O.J. No. 595, 31 C.B.R. (3d)


106 (Gen. Div.), at p. 111 C.B.R., "[t]he history of CCAA law


has been an evolution of judicial interpretation".


 


 [45] Much has been said, however, about the "evolution of


judicial interpretation" and there is some controversy over


both the source and scope of that authority. Is the source of


the court's authority statutory, discerned solely through


application of the principles of statutory interpretation, for


example? Or does it rest in the court's ability to "fill in the


gaps" in legislation? Or in the court's inherent jurisdiction?


 


 [46] These issues have recently been canvassed by the
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Honourable Georgina R. Jackson and Dr. Janis Sarra in their


publication "Selecting the Judicial Tool to get the Job Done: An


Examination of Statutory Interpretation, Discretionary Power and


Inherent Jurisdiction in Insolvency Matters", [See Note 2 below]


and there was considerable argument on these issues before the


application judge and before us. While I generally agree with


the authors' suggestion that the courts should adopt a


hierarchical approach in their resort to these interpretive


tools -- statutory interpretation, gap-filling, discretion and


inherent jurisdiction [page526] -- it is not necessary, in my


view, to go beyond the general principles of statutory


interpretation to resolve the issues on this appeal. Because I


am satisfied that it is implicit in the language of the CCAA


itself that the court has authority to sanction plans


incorporating third-party releases that are reasonably related


to the proposed restructuring, there is no "gap-filling" to be


done and no need to fall back on inherent jurisdiction. In this


respect, I take a somewhat different approach than the


application judge did.


 


 [47] The Supreme Court of Canada has affirmed generally


-- and in the insolvency context particularly -- that remedial


statutes are to be interpreted liberally and in accordance with


Professor Driedger's modern principle of statutory


interpretation. Driedger advocated that "the words of an Act


are to be read in their entire context and in their grammatical


and ordinary sense harmoniously with the scheme of the Act, the


object of the Act, and the intention of Parliament": Rizzo


& Rizzo Shoes Ltd. (Re) (1998), 36 O.R. (3d) 418, [1998] 1


S.C.R. 27, [1998] S.C.J. No. 2, at para. 21, quoting E.A.


Driedger, Construction of Statutes, 2nd ed. (Toronto:


Butterworths, 1983); Bell ExpressVu Ltd. Partnership v. Rex,


[2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, at para. 26.


 


 [48] More broadly, I believe that the proper approach to the


judicial interpretation and application of statutes --


particularly those like the CCAA that are skeletal in nature --


is succinctly and accurately summarized by Jackson and Sarra in


their recent article, supra, at p. 56:


 


 The exercise of a statutory authority requires the statute to
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 be construed. The plain meaning or textualist approach has


 given way to a search for the object and goals of the statute


 and the intentionalist approach. This latter approach makes


 use of the purposive approach and the mischief rule,


 including its codification under interpretation statutes that


 every enactment is deemed remedial, and is to be given such


 fair, large and liberal construction and interpretation as


 best ensures the attainment of its objects. This latter


 approach advocates reading the statute as a whole and being


 mindful of Driedger's "one principle", that the words of the


 Act are to be read in their entire context, in their


 grammatical and ordinary sense harmoniously with the scheme


 of the Act, the object of the Act, and the intention of


 Parliament. It is important that courts first interpret the


 statute before them and exercise their authority pursuant to


 the statute, before reaching for other tools in the judicial


 toolbox. Statutory interpretation using the principles


 articulated above leaves room for gap-filling in the common


 law provinces and a consideration of purpose in Qubec as a


 manifestation of the judge's overall task of statutory


 interpretation. Finally, the jurisprudence in relation to


 statutory interpretation demonstrates the fluidity inherent


 in the judge's task in seeking the objects of the statute and


 the intention of the legislature.


 


 [49] I adopt these principles. [page527]


 


 [50] The remedial purpose of the CCAA -- as its title affirms


-- is to facilitate compromises or arrangements between an


insolvent debtor company and its creditors. In Chef Ready Foods


Ltd. v. Hongkong Bank of Canada, [1990] B.C.J. No. 2384, 4


C.B.R. (3d) 311 (C.A.), at p. 318 C.B.R., Gibbs J.A. summarized


very concisely the purpose, object and scheme of the Act:


 


 Almost inevitably, liquidation destroyed the shareholders'


 investment, yielded little by way of recovery to the


 creditors, and exacerbated the social evil of devastating


 levels of unemployment. The government of the day sought,


 through the C.C.A.A., to create a regime whereby the


 principals of the company and the creditors could be brought


 together under the supervision of the court to attempt a
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 reorganization or compromise or arrangement under which the


 company could continue in business.


 


 [51] The CCAA was enacted in 1933 and was necessary -- as the


then secretary of state noted in introducing the Bill on First


Reading-- "because of the prevailing commercial and industrial


depression" and the need to alleviate the effects of business


bankruptcies in that context: see the statement of the Hon.


C.H. Cahan, Secretary of State, House of Commons Debates


(Hansard) (April 20, 1933) at 4091. One of the greatest


effects of that Depression was what Gibbs J.A. described as


"the social evil of devastating levels of unemployment".


Since then, courts have recognized that the Act has a broader


dimension than simply the direct relations between the debtor


company and its creditors and that this broader public


dimension must be weighed in the balance together with the


interests of those most directly affected: see, for example,


Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, [1990] O.J. No.


2180 (C.A.), per Doherty J.A. in dissent; Skydome Corp. v.


Ontario, [1998] O.J. No. 6548, 16 C.B.R. (4th) 125 (Gen. Div.);


Anvil Range Mining Corp. (Re) (1998), 7 C.B.R. (4th) 51 (Ont.


Gen. Div.).


 


 [52] In this respect, I agree with the following statement of


Doherty J.A. in Elan, supra, at pp. 306-307 O.R.:


 


   [T]he Act was designed to serve a "broad constituency of


   investors, creditors and employees". [See Note 3 below]


   Because of that "broad constituency" the court must, when


   considering applications brought under the Act, have regard


   not only to the individuals and organizations directly


   affected by the application, but also to the wider public


   interest.


(Emphasis added)


 


 Application of the principles of interpretation


 


 [53] An interpretation of the CCAA that recognizes its


broader socio-economic purposes and objects is apt in this


case. As the [page528] application judge pointed out, the


restructuring underpins the financial viability of the Canadian
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ABCP market itself.


 


 [54] The appellants argue that the application judge erred in


taking this approach and in treating the Plan and the


proceedings as an attempt to restructure a financial market


(the ABCP market) rather than simply the affairs between the


debtor corporations who caused the ABCP Notes to be issued and


their creditors. The Act is designed, they say, only to effect


reorganizations between a corporate debtor and its creditors


and not to attempt to restructure entire marketplaces.


 


 [55] This perspective is flawed in at least two respects,


however, in my opinion. First, it reflects a view of the


purpose and objects of the CCAA that is too narrow. Secondly,


it overlooks the reality of the ABCP marketplace and the


context of the restructuring in question here. It may be true


that, in their capacity as ABCP Dealers, the releasee financial


institutions are "third-parties" to the restructuring in the


sense that they are not creditors of the debtor corporations.


However, in their capacities as Asset Providers and Liquidity


Providers, they are not only creditors but they are prior


secured creditors to the Noteholders. Furthermore -- as the


application judge found -- in these latter capacities they are


making significant contributions to the restructuring by


"foregoing immediate rights to assets and . . . providing


real and tangible input for the preservation and enhancement of


the Notes" (para. 76). In this context, therefore, the


application judge's remark, at para. 50, that the restructuring


"involves the commitment and participation of all parties"


in the ABCP market makes sense, as do his earlier comments, at


paras. 48-49:


 


   Given the nature of the ABCP market and all of its


 participants, it is more appropriate to consider all


 Noteholders as claimants and the object of the Plan to


 restore liquidity to the assets being the Notes themselves.


 The restoration of the liquidity of the market necessitates


 the participation (including more tangible contribution by


 many) of all Noteholders.


 


   In these circumstances, it is unduly technical to classify
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 the Issuer Trustees as debtors and the claims of the


 Noteholders as between themselves and others as being those


 of third party creditors, although I recognize that the


 restructuring structure of the CCAA requires the corporations


 as the vehicles for restructuring.


(Emphasis added)


 


 [56] The application judge did observe that "[t]he insolvency


is of the ABCP market itself, the restructuring is that of the


market for such paper . . ." (para. 50). He did so, however, to


point out the uniqueness of the Plan before him and its


industry-wide significance and not to suggest that he need have


no regard to the provisions of the CCAA permitting a


restructuring as between debtor [page529] and creditors. His


focus was on the effect of the restructuring, a perfectly


permissible perspective given the broad purpose and objects of


the Act. This is apparent from his later references. For


example, in balancing the arguments against approving releases


that might include aspects of fraud, he responded that "what is


at issue is a liquidity crisis that affects the ABCP market in


Canada" (para. 125). In addition, in his reasoning on the fair-


and-reasonable issue, he stated, at para. 142: "Apart from


the Plan itself, there is a need to restore confidence in the


financial system in Canada and this Plan is a legitimate use of


the CCAA to accomplish that goal".


 


 [57] I agree. I see no error on the part of the application


judge in approaching the fairness assessment or the


interpretation issue with these considerations in mind. They


provide the context in which the purpose, objects and scheme of


the CCAA are to be considered.


 


 The statutory wording


 


 [58] Keeping in mind the interpretive principles outlined


above, I turn now to a consideration of the provisions of the


CCAA. Where in the words of the statute is the court clothed


with authority to approve a plan incorporating a requirement


for third-party releases? As summarized earlier, the answer to


that question, in my view, is to be found in:


(a) the skeletal nature of the CCAA;
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(b) Parliament's reliance upon the broad notions of


   "compromise" and "arrangement" to establish the


   framework within which the parties may work to put forward


   a restructuring plan; and in


(c) the creation of the statutory mechanism binding all


   creditors in classes to the compromise or arrangement once


   it has surpassed the high "double majority" voting


   threshold and obtained court sanction as "fair and


   reasonable".


Therein lies the expression of Parliament's intention to permit


the parties to negotiate and vote on, and the court to


sanction, third-party releases relating to a restructuring.


 


 [59] Sections 4 and 6 of the CCAA state:


 


   4. Where a compromise or an arrangement is proposed between


 a debtor company and its unsecured creditors or any class of


 them, the court may, on the application in a summary way of


 the company, of any such creditor or of the trustee in


 bankruptcy or liquidator of the company, order a meeting of


 the creditors or class of creditors, and, if the court so


 determines, of the shareholders of the company, to be


 summoned in such manner as the court directs. [page530]


                           . . . . .


 


   6. Where a majority in number representing two-thirds in


 value of the creditors, or class of creditors, as the case


 may be, present and voting either in person or by proxy at


 the meeting or meetings thereof respectively held pursuant to


 sections 4 and 5, or either of those sections, agree to any


 compromise or arrangement either as proposed or as altered or


 modified at the meeting or meetings, the compromise or


 arrangement may be sanctioned by the court, and if so


 sanctioned is binding


       (a) on all the creditors or the class of creditors, as


           the case may be, and on any trustee for any such


           class of creditors, whether secured or unsecured,


           as the case may be, and on the company; and


       (b) in the case of a company that has made an


           authorized assignment or against which a bankruptcy


           order has been made under the Bankruptcy and
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           Insolvency Act or is in the course of being wound


           up under the Winding-up and Restructuring Act, on


           the trustee in bankruptcy or liquidator and


           contributories of the company.


 


 Compromise or arrangement


 


 [60] While there may be little practical distinction between


"compromise" and "arrangement" in many respects, the two are


not necessarily the same. "Arrangement" is broader than


"compromise" and would appear to include any scheme for


reorganizing the affairs of the debtor: L.W. Houlden and C.H.


Morawetz, Bankruptcy and Insolvency Law of Canada, looseleaf,


3rd ed., vol. 4 (Scarborough, Ont.: Carswell, 1992) at 10A-


12.2, N10. It has been said to be "a very wide and


indefinite [word]": Reference re Timber Regulations, [1935]


A.C. 184, [1935] 2 D.L.R. 1 (P.C.), at p. 197 A.C., affg [1933]


S.C.R. 616, [1933] S.C.J. No. 53. See also Guardian Assurance


Co. (Re), [1917] 1 Ch. 431 (C.A.), at pp. 448, 450 Ch.; T&N


Ltd. and Others (No. 3) (Re), [2007] 1 All E.R. 851, [2006]


E.W.H.C. 1447 (Ch.).


 


 [61] The CCAA is a sketch, an outline, a supporting framework


for the resolution of corporate insolvencies in the public


interest. Parliament wisely avoided attempting to anticipate


the myriad of business deals that could evolve from the fertile


and creative minds of negotiators restructuring their financial


affairs. It left the shape and details of those deals to be


worked out within the framework of the comprehensive and


flexible concepts of a "compromise" and "arrangement". I see no


reason why a release in favour of a third party, negotiated as


part of a package between a debtor and creditor and reasonably


relating to the proposed restructuring cannot fall within that


framework.


 


 [62] A proposal under the Bankruptcy and Insolvency Act,


R.S.C. 1985, c. B-3 (the "BIA") is a contract: Employers'


Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd.,


[1978] 1 S.C.R. 230, [1976] S.C.J. No. 114, at p. 239


S.C.R.; [page531] Society of Composers, Authors and Music


Publishers of Canada v. Armitage (2000), 50 O.R. (3d) 688,
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[2000] O.J. No. 3993 (C.A.), at para. 11. In my view, a


compromise or arrangement under the CCAA is directly analogous


to a proposal for these purposes and, therefore, is to be


treated as a contract between the debtor and its creditors.


Consequently, parties are entitled to put anything into such a


plan that could lawfully be incorporated into any contract. See


Air Canada (Re), [2004] O.J. No. 1909, 2 C.B.R. (5th) 4


(S.C.J.), at para. 6; Olympia & York Developments Ltd. (Re)


(1993), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. Div.),


at p. 518 O.R.


 


 [63] There is nothing to prevent a debtor and a creditor from


including in a contract between them a term providing that the


creditor release a third party. The term is binding as between


the debtor and creditor. In the CCAA context, therefore, a plan


of compromise or arrangement may propose that creditors agree


to compromise claims against the debtor and to release third


parties, just as any debtor and creditor might agree to such a


term in a contract between them. Once the statutory mechanism


regarding voter approval and court sanctioning has been


complied with, the plan -- including the provision for releases


-- becomes binding on all creditors (including the dissenting


minority).


 


 [64] T&N Ltd. and Others (Re), supra, is instructive in this


regard. It is a rare example of a court focusing on and


examining the meaning and breadth of the term "arrangement". T&


N and its associated companies were engaged in the manufacture,


distribution and sale of asbestos-containing products. They


became the subject of many claims by former employees, who had


been exposed to asbestos dust in the course of their employment,


and their dependents. The T&N companies applied for protection


under s. 425 of the U.K. Companies Act 1985, a provision


virtually identical to the scheme of the CCAA -- including the


concepts of compromise or arrangement. [See Note 4 below]


 


 [65] T&N carried employers' liability insurance. However, the


employers' liability insurers (the "EL insurers") denied


coverage. This issue was litigated and ultimately resolved


through the establishment of a multi-million pound fund against


which the employees and their dependants (the EL claimants)
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would assert their claims. In return, T&N's former employees


and dependants (the EL claimants) agreed to forego any further


claims against the EL insurers. This settlement was


incorporated into the plan of [page532] compromise and


arrangement between the T&N companies and the EL claimants that


was voted on and put forward for court sanction.


 


 [66] Certain creditors argued that the court could not


sanction the plan because it did not constitute a "compromise or


arrangement" between T&N and the EL claimants since it did not


purport to affect rights as between them but only the EL


claimants' rights against the EL insurers. The court rejected


this argument. Richards J. adopted previous jurisprudence --


cited earlier in these reasons -- to the effect that the word


"arrangement" has a very broad meaning and that, while both a


compromise and an arrangement involve some "give and take", an


arrangement need not involve a compromise or be confined to a


case of dispute or difficulty (paras. 46-51). He referred to


what would be the equivalent of a solvent arrangement under


Canadian corporate legislation as an example. [See Note 5 below]


Finally, he pointed out that the compromised rights of the EL


claimants against the EL insurers were not unconnected with the


EL claimants' rights against the T&N companies; the scheme of


arrangement involving the EL insurers was "an integral part of a


single proposal affecting all the parties" (para. 52). He


concluded his reasoning with these observations (para. 53):


 


   In my judgment it is not a necessary element of an


 arrangement for the purposes of s 425 of the 1985 Act that it


 should alter the rights existing between the company and the


 creditors or members with whom it is made. No doubt in most


 cases it will alter those rights. But, provided that the


 context and content of the scheme are such as properly to


 constitute an arrangement between the company and the members


 or creditors concerned, it will fall within s 425. It is


 ... neither necessary nor desirable to attempt a definition


 of arrangement. The legislature has not done so. To insist on


 an alteration of rights, or a termination of rights as in the


 case of schemes to effect takeovers or mergers, is to impose


 a restriction which is neither warranted by the statutory


 language nor justified by the courts' approach over many
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 years to give the term its widest meaning. Nor is an


 arrangement necessarily outside the section, because its


 effect is to alter the rights of creditors against another


 party or because such alteration could be achieved by a


 scheme of arrangement with that party.


(Emphasis added)


 


 [67] I find Richard J.'s analysis helpful and persuasive. In


effect, the claimants in T&N were being asked to release their


claims against the EL insurers in exchange for a call on the


fund. Here, the appellants are being required to release their


claims against certain financial third parties in exchange for


what is anticipated to be an improved position for all ABCP


Noteholders, stemming from the contributions the financial


[page533] third parties are making to the ABCP


restructuring. The situations are quite comparable.


 


 The binding mechanism


 


 [68] Parliament's reliance on the expansive terms "compromise"


or "arrangement" does not stand alone, however. Effective


insolvency restructurings would not be possible without a


statutory mechanism to bind an unwilling minority of creditors.


Unanimity is frequently impossible in such situations. But the


minority must be protected too. Parliament's solution to this


quandary was to permit a wide range of proposals to be


negotiated and put forward (the compromise or arrangement) and


to bind all creditors by class to the terms of the plan, but to


do so only where the proposal can gain the support of the


requisite "double majority" of votes [See Note 6 below] and


obtain the sanction of the court on the basis that it is fair


and reasonable. In this way, the scheme of the CCAA supports the


intention of Parliament to encourage a wide variety of solutions


to corporate insolvencies without unjustifiably overriding the


rights of dissenting creditors.


 


 The required nexus


 


 [69] In keeping with this scheme and purpose, I do not


suggest that any and all releases between creditors of the


debtor company seeking to restructure and third parties may be
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made the subject of a compromise or arrangement between the


debtor and its creditors. Nor do I think the fact that the


releases may be "necessary" in the sense that the third parties


or the debtor may refuse to proceed without them, of itself,


advances the argument in favour of finding jurisdiction


(although it may well be relevant in terms of the fairness


and reasonableness analysis).


 


 [70] The release of the claim in question must be justified


as part of the compromise or arrangement between the debtor and


its creditors. In short, there must be a reasonable connection


between the third-party claim being compromised in the plan and


the restructuring achieved by the plan to warrant inclusion of


the third-party release in the plan. This nexus exists here, in


my view.


 


 [71] In the course of his reasons, the application judge made


the following findings, all of which are amply supported on the


record:


(a) The parties to be released are necessary and essential to


   the restructuring of the debtor; [page534]


(b) the claims to be released are rationally related to the


   purpose of the Plan and necessary for it;


(c) the Plan cannot succeed without the releases;


(d) the parties who are to have claims against them released


   are contributing in a tangible and realistic way to the


   Plan; and


(e) the Plan will benefit not only the debtor companies but


   creditor Noteholders generally.


 


 [72] Here, then -- as was the case in T&N -- there is a close


connection between the claims being released and the


restructuring proposal. The tort claims arise out of the sale


and distribution of the ABCP Notes and their collapse in value,


as do the contractual claims of the creditors against the


debtor companies. The purpose of the restructuring is to


stabilize and shore up the value of those notes in the long


run. The third parties being released are making separate


contributions to enable those results to materialize. Those


contributions are identified earlier, at para. 31 of these


reasons. The application judge found that the claims being
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released are not independent of or unrelated to the claims that


the Noteholders have against the debtor companies; they are


closely connected to the value of the ABCP Notes and are


required for the Plan to succeed. At paras. 76-77, he said:


 


   I do not consider that the Plan in this case involves a


 change in relationship among creditors "that does not


 directly involve the Company." Those who support the Plan and


 are to be released are "directly involved in the Company" in


 the sense that many are foregoing immediate rights to assets


 and are providing real and tangible input for the


 preservation and enhancement of the Notes. It would be unduly


 restrictive to suggest that the moving parties' claims


 against released parties do not involve the Company, since


 the claims are directly related to the value of the Notes.


 The value of the Notes is in this case the value of the


 Company.


 


   This Plan, as it deals with releases, doesn't change the


 relationship of the creditors apart from involving the


 Company and its Notes.


 


 [73] I am satisfied that the wording of the CCAA -- construed


in light of the purpose, objects and scheme of the Act and in


accordance with the modern principles of statutory


interpretation -- supports the court's jurisdiction and


authority to sanction the Plan proposed here, including the


contested third-party releases contained in it.


 


 The jurisprudence


 


 [74] Third-party releases have become a frequent feature in


Canadian restructurings since the decision of the Alberta Court


of Queen's [page535] Bench in Canadian Airlines Corp. (Re),


[2000] A.J. No. 771, 265 A.R. 201 (Q.B.), leave to appeal


refused by Resurgence Asset Management LLC v. Canadian Airlines


Corp., [2000] A.J. No. 1028, 266 A.R. 131 (C.A.), and [2001]


S.C.C.A. No. 60, 293 A.R. 351. In Muscletech Research and


Development Inc. (Re), [2006] O.J. No. 4087, 25 C.B.R. (5th)


231 (S.C.J.), Justice Ground remarked (para. 8):
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 [It] is not uncommon in CCAA proceedings, in the context of a


 plan of compromise and arrangement, to compromise claims


 against the Applicants and other parties against whom such


 claims or related claims are made.


 


 [75] We were referred to at least a dozen court-approved CCAA


plans from across the country that included broad third-party


releases. With the exception of Canadian Airlines (Re),


however, the releases in those restructurings -- including


Muscletech -- were not opposed. The appellants argue that those


cases are wrongly decided because the court simply does not


have the authority to approve such releases.


 


 [76] In Canadian Airlines (Re) the releases in question were


opposed, however. Paperny J. (as she then was) concluded the


court had jurisdiction to approve them and her decision is said


to be the wellspring of the trend towards third-party releases


referred to above. Based on the foregoing analysis, I agree


with her conclusion although for reasons that differ from those


cited by her.


 


 [77] Justice Paperny began her analysis of the release issue


with the observation, at para. 87, that "[p]rior to 1997, the


CCAA did not provide for compromises of claims against anyone


other than the petitioning company". It will be apparent from


the analysis in these reasons that I do not accept that premise,


notwithstanding the decision of the Quebec Court of Appeal in


Michaud v. Steinberg, [See Note 7 below] of which her comment


may have been reflective. Paperny J.'s reference to 1997 was a


reference to the amendments of that year adding s. 5.1 to the


CCAA, which provides for limited releases in favour of


directors. Given the limited scope of s. 5.1, Justice Paperny


was thus faced with the argument -- dealt with later in these


reasons -- that Parliament must not have intended to extend the


authority to approve third-party releases beyond the scope of


this section. She chose to address this contention by concluding


that, although the amendments "[did] not authorize a release of


claims against third parties other than directors, [they did]


not prohibit such releases either" (para. 92). [page536]


 


 [78] Respectfully, I would not adopt the interpretive


20
08


 O
NC


A 
58


7 
(C


an
LI


I)







principle that the CCAA permits releases because it does not


expressly prohibit them. Rather, as I explain in these reasons,


I believe the open-ended CCAA permits third-party releases that


are reasonably related to the restructuring at issue because


they are encompassed in the comprehensive terms "compromise"


and "arrangement" and because of the double-voting majority and


court-sanctioning statutory mechanism that makes them binding


on unwilling creditors.


 


 [79] The appellants rely on a number of authorities, which


they submit support the proposition that the CCAA may not be


used to compromise claims as between anyone other than the


debtor company and its creditors. Principal amongst these are


Michaud v. Steinberg, supra; NBD Bank, Canada v. Dofasco Inc.


(1999), 46 O.R. (3d) 514, [1999] O.J. No. 4749 (C.A.);


Pacific Coastal Airlines Ltd. v. Air Canada, [2001] B.C.J. No.


2580, 19 B.L.R. (3d) 286 (S.C.); and Stelco Inc. (Re) (2005),


78 O.R. (3d) 241, [2005] O.J. No. 4883 (C.A.) ("Stelco I"). I


do not think these cases assist the appellants, however. With


the exception of Steinberg, they do not involve third-party


claims that were reasonably connected to the restructuring. As


I shall explain, it is my opinion that Steinberg does not


express a correct view of the law, and I decline to follow it.


 


 [80] In Pacific Coastal Airlines, Tysoe J. made the following


comment, at para. 24:


 


 [The purpose of the CCAA proceeding] is not to deal with


 disputes between a creditor of a company and a third party,


 even if the company was also involved in the subject matter


 of the dispute. While issues between the debtor company and


 non-creditors are sometimes dealt with in CCAA proceedings,


 it is not a proper use of a CCAA proceeding to determine


 disputes between parties other than the debtor company.


 


 [81] This statement must be understood in its context,


however. Pacific Coastal Airlines had been a regional carrier


for Canadian Airlines prior to the CCAA reorganization of the


latter in 2000. In the action in question, it was seeking to


assert separate tort claims against Air Canada for contractual


interference and inducing breach of contract in relation to
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certain rights it had to the use of Canadian's flight


designator code prior to the CCAA proceeding. Air Canada sought


to have the action dismissed on grounds of res judicata or


issue estoppel because of the CCAA proceeding. Tysoe J.


rejected the argument.


 


 [82] The facts in Pacific Coastal are not analogous to the


circumstances of this case, however. There is no suggestion


that a resolution of Pacific Coastal's separate tort claim


against Air Canada was in any way connected to the Canadian


Airlines restructuring, even though Canadian -- at a


contractual level -- may have had some involvement with the


particular dispute. [page537] Here, however, the disputes that


are the subject matter of the impugned releases are not simply


"disputes between parties other than the debtor company".


They are closely connected to the disputes being resolved


between the debtor companies and their creditors and to the


restructuring itself.


 


 [83] Nor is the decision of this court in the NBD Bank case


dispositive. It arose out of the financial collapse of Algoma


Steel, a wholly owned subsidiary of Dofasco. The bank had


advanced funds to Algoma allegedly on the strength of


misrepresentations by Algoma's Vice-President, James Melville.


The plan of compromise and arrangement that was sanctioned by


Farley J. in the Algoma CCAA restructuring contained a clause


releasing Algoma from all claims creditors "may have had


against Algoma or its directors, officers, employees and


advisors". Mr. Melville was found liable for negligent


misrepresentation in a subsequent action by the bank. On


appeal, he argued that since the bank was barred from suing


Algoma for misrepresentation by its officers, permitting it to


pursue the same cause of action against him personally would


subvert the CCAA process -- in short, he was personally


protected by the CCAA release.


 


 [84] Rosenberg J.A., writing for this court, rejected this


argument. The appellants here rely particularly upon his


following observations, at paras. 53-54:


 


   In my view, the appellant has not demonstrated that
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 allowing the respondent to pursue its claim against him would


 undermine or subvert the purposes of the Act. As this court


 noted in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 at p.


 297, . . . the CCAA is remedial legislation "intended to


 provide a structured environment for the negotiation of


 compromises between a debtor company and its creditors for


 the benefit of both". It is a means of avoiding a liquidation


 that may yield little for the creditors, especially unsecured


 creditors like the respondent, and the debtor company


 shareholders. However, the appellant has not shown that


 allowing a creditor to continue an action against an officer


 for negligent misrepresentation would erode the effectiveness


 of the Act.


 


   In fact, to refuse on policy grounds to impose liability on


 an officer of the corporation for negligent misrepresentation


 would contradict the policy of Parliament as demonstrated in


 recent amendments to the CCAA and the Bankruptcy and


 Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now


 contemplate that an arrangement or proposal may include a


 term for compromise of certain types of claims against


 directors of the company except claims that "are based on


 allegations of misrepresentations made by directors". L.W.


 Houlden and C.H. Morawetz, the editors of The 2000 Annotated


 Bankruptcy and Insolvency Act (Toronto: Carswell, 1999) at p.


 192 are of the view that the policy behind the provision is


 to encourage directors of an insolvent corporation to remain


 in office so that the affairs of the corporation can be


 reorganized. I can see no similar policy interest in barring


 an action against an officer of the company who, prior to the


 insolvency, has misrepresented the financial affairs of the


 corporation to its creditors. It may be necessary to permit


 the compromise of claims against the debtor corporation,


 otherwise it may [page538] not be possible to successfully


 reorganize the corporation. The same considerations do not


 apply to individual officers. Rather, it would seem to me


 that it would be contrary to good policy to immunize officers


 from the consequences of their negligent statements which


 might otherwise be made in anticipation of being forgiven


 under a subsequent corporate proposal or arrangement.


(Footnote omitted)
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 [85] Once again, this statement must be assessed in context.


Whether Justice Farley had the authority in the earlier Algoma


CCAA proceedings to sanction a plan that included third-party


releases was not under consideration at all. What the court was


determining in NBD Bank was whether the release extended by its


terms to protect a third party. In fact, on its face, it does


not appear to do so. Justice Rosenberg concluded only that not


allowing Mr. Melville to rely upon the release did not subvert


the purpose of the CCAA. As the application judge here


observed, "there is little factual similarity in NBD to the


facts now before the Court" (para. 71). Contrary to the facts


of this case, in NBD Bank the creditors had not agreed to grant


a release to officers; they had not voted on such a release and


the court had not assessed the fairness and reasonableness of


such a release as a term of a complex arrangement involving


significant contributions by the beneficiaries of the release


-- as is the situation here. Thus, NBD Bank is of little


assistance in determining whether the court has authority to


sanction a plan that calls for third-party releases.


 


 [86] The appellants also rely upon the decision of this court


in Stelco I. There, the court was dealing with the scope of the


CCAA in connection with a dispute over what were called the


"Turnover Payments". Under an inter-creditor agreement, one


group of creditors had subordinated their rights to another


group and agreed to hold in trust and "turn over" any proceeds


received from Stelco until the senior group was paid in full.


On a disputed classification motion, the Subordinated Debt


Holders argued that they should be in a separate class from the


Senior Debt Holders. Farley J. refused to make such an order in


the court below, stating:


 


 [Sections] 4, 5 and 6 [of the CCAA] talk of compromises or


 arrangements between a company and its creditors. There is no


 mention of this extending by statute to encompass a change of


 relationship among the creditors vis--vis the creditors


 themselves and not directly involving the company.


(Citations omitted; emphasis added)


See Stelco Inc. (Re), [2005] O.J. No. 4814, 15 C.B.R. (5th) 297


(S.C.J.), at para. 7.
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 [87] This court upheld that decision. The legal relationship


between each group of creditors and Stelco was the same, albeit


there were inter-creditor differences, and creditors were to be


classified in accordance with their legal rights. In addition,


the [page539] need for timely classification and voting


decisions in the CCAA process militated against enmeshing the


classification process in the vagaries of inter-corporate


disputes. In short, the issues before the court were quite


different from those raised on this appeal.


 


 [88] Indeed, the Stelco plan, as sanctioned, included third-


party releases (albeit uncontested ones). This court


subsequently dealt with the same inter-creditor agreement on an


appeal where the Subordinated Debt Holders argued that the


inter-creditor subordination provisions were beyond the reach


of the CCAA and, therefore, that they were entitled to a


separate civil action to determine their rights under the


agreement: Stelco Inc. (Re), [2006] O.J. No. 1996, 21 C.B.R.


(5th) 157 (C.A.) ("Stelco II"). The court rejected that


argument and held that where the creditors' rights amongst


themselves were sufficiently related to the debtor and its


plan, they were properly brought within the scope of the CCAA


plan. The court said (para. 11):


 


 In [Stelco I] -- the classification case -- the court


 observed that it is not a proper use of a CCAA proceeding to


 determine disputes between parties other than the debtor


 company . . . [H]owever, the present case is not simply an


 inter-creditor dispute that does not involve the debtor


 company; it is a dispute that is inextricably connected to


 the restructuring process.


(Emphasis added)


 


 [89] The approach I would take to the disposition of this


appeal is consistent with that view. As I have noted, the


third-party releases here are very closely connected to the


ABCP restructuring process.


 


 [90] Some of the appellants -- particularly those represented


by Mr. Woods -- rely heavily upon the decision of the Quebec
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Court of Appeal in Michaud v. Steinberg, supra. They say that


it is determinative of the release issue. In Steinberg, the


court held that the CCAA, as worded at the time, did not permit


the release of directors of the debtor corporation and that


third-party releases were not within the purview of the Act.


Deschamps J.A. (as she then was) said (paras. 42, 54 and 58 --


English translation):


 


   Even if one can understand the extreme pressure weighing on


 the creditors and the respondent at the time of the


 sanctioning, a plan of arrangement is not the appropriate


 forum to settle disputes other than the claims that are the


 subject of the arrangement. In other words, one cannot, under


 the pretext of an absence of formal directives in the Act,


 transform an arrangement into a potpourri.


                           . . . . .


 


   The Act offers the respondent a way to arrive at a


 compromise with is creditors. It does not go so far as to


 offer an umbrella to all the persons within its orbit by


 permitting them to shelter themselves from any recourse.


                      . . . . . [page540]


 


   The [CCAA] and the case law clearly do not permit extending


 the application of an arrangement to persons other than the


 respondent and its creditors and, consequently, the plan


 should not have been sanctioned as is [that is, including the


 releases of the directors].


 


 [91] Justices Vallerand and Delisle, in separate judgments,


agreed. Justice Vallerand summarized his view of the


consequences of extending the scope of the CCAA to third-party


releases in this fashion (para. 7):


 


 In short, the Act will have become the Companies' and Their


 Officers and Employees Creditors Arrangement Act -- an awful


 mess -- and likely not attain its purpose, which is to enable


 the company to survive in the face of its creditors and


 through their will, and not in the face of the creditors of


 its officers. This is why I feel, just like my colleague,


 that such a clause is contrary to the Act's mode of
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 operation, contrary to its purposes and, for this reason, is


 to be banned.


 


 [92] Justice Delisle, on the other hand, appears to have


rejected the releases because of their broad nature -- they


released directors from all claims, including those that were


altogether unrelated to their corporate duties with the debtor


company -- rather than because of a lack of authority to


sanction under the Act. Indeed, he seems to have recognized the


wide range of circumstances that could be included within the


term "compromise or arrangement". He is the only one who


addressed that term. At para., 90 he said:


 


 The CCAA is drafted in general terms. It does not specify,


 among other things, what must be understood by "compromise or


 arrangement". However, it may be inferred from the purpose of


 this [A]ct that these terms encompass all that should enable


 the person who has recourse to it to fully dispose of his


 debts, both those that exist on the date when he has recourse


 to the statute and those contingent on the insolvency in


 which he finds himself . . .


(Emphasis added)


 


 [93] The decision of the court did not reflect a view that


the terms of a compromise or arrangement should "encompass all


that should enable the person who has recourse to [the Act] to


dispose of his debts ... and those contingent on the insolvency


in which he finds himself", however. On occasion, such an


outlook might embrace third parties other than the debtor and


its creditors in order to make the arrangement work. Nor would


it be surprising that, in such circumstances, the third parties


might seek the protection of releases, or that the debtor might


do so on their behalf. Thus, the perspective adopted by the


majority in Steinberg, in my view, is too narrow, having regard


to the language, purpose and objects of the CCAA and the


intention of Parliament. They made no attempt to consider and


explain why a compromise or arrangement could not include


third-party releases. In addition, the decision [page541]


appears to have been based, at least partly, on a rejection of


the use of contract-law concepts in analyzing the Act -- an


approach inconsistent with the jurisprudence referred to above.
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 [94] Finally, the majority in Steinberg seems to have


proceeded on the basis that the CCAA cannot interfere with


civil or property rights under Quebec law. Mr. Woods advanced


this argument before this court in his factum, but did not


press it in oral argument. Indeed, he conceded that if the Act


encompasses the authority to sanction a plan containing third-


party releases -- as I have concluded it does -- the


provisions of the CCAA, as valid federal insolvency


legislation, are paramount over provincial legislation. I shall


return to the constitutional issues raised by the appellants


later in these reasons.


 


 [95] Accordingly, to the extent Steinberg stands for the


proposition that the court does not have authority under the


CCAA to sanction a plan that incorporates third-party releases,


I do not believe it to be a correct statement of the law and I


respectfully decline to follow it. The modern approach to


interpretation of the Act in accordance with its nature and


purpose militates against a narrow interpretation and towards


one that facilitates and encourages compromises and


arrangements. Had the majority in Steinberg considered the


broad nature of the terms "compromise" and "arrangement" and


the jurisprudence I have referred to above, they might well


have come to a different conclusion.


 


 The 1997 amendments


 


 [96] Steinberg led to amendments to the CCAA, however. In


1997, s. 5.1 was added, dealing specifically with releases


pertaining to directors of the debtor company. It states:


 


   5.1(1) A compromise or arrangement made in respect of a


 debtor company may include in its terms provision for the


 compromise of claims against directors of the company that


 arose before the commencement of proceedings under this Act


 and that relate to the obligations of the company where the


 directors are by law liable in their capacity as directors


 for the payment of such obligations.


 


 Exception
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   (2) A provision for the compromise of claims against


 directors may not include claims that


       (a) relate to contractual rights of one or more


           creditors; or


       (b) are based on allegations of misrepresentations made


           by directors to creditors or of wrongful or


           oppressive conduct by directors.


 


 Powers of court


 


   (3) The court may declare that a claim against directors


 shall not be compromised if it is satisfied that the


 compromise would not be fair and reasonable in the


 circumstances. [page542]


 


 Resignation or removal of directors


 


   (4) Where all of the directors have resigned or have been


 removed by the shareholders without replacement, any person


 who manages or supervises the management of the business and


 affairs of the debtor company shall be deemed to be a


 director for the purposes of this section.


 


 [97] Perhaps the appellants' strongest argument is that these


amendments confirm a prior lack of authority in the court to


sanction a plan including third-party releases. If the power


existed, why would Parliament feel it necessary to add an


amendment specifically permitting such releases (subject to the


exceptions indicated) in favour of directors? Expressio unius


est exclusio alterius, is the Latin maxim sometimes relied on


to articulate the principle of interpretation implied in that


question: to express or include one thing implies the exclusion


of the other.


 


 [98] The maxim is not helpful in these circumstances, however.


The reality is that there may be another explanation why


Parliament acted as it did. As one commentator has noted: [See


Note 8 below]


 


 Far from being a rule, [the maxim expressio unius] is not
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 even lexicographically accurate, because it is simply not


 true, generally, that the mere express conferral of a right


 or privilege in one kind of situation implies the denial of


 the equivalent right or privilege in other kinds. Sometimes


 it does and sometimes its does not, and whether it does or


 does not depends on the particular circumstances of context.


 Without contextual support, therefore there is not even a


 mild presumption here. Accordingly, the maxim is at best a


 description, after the fact, of what the court has discovered


 from context.


 


 [99] As I have said, the 1997 amendments to the CCAA


providing for releases in favour of directors of debtor


companies in limited circumstances were a response to the


decision of the Quebec Court of Appeal in Steinberg. A similar


amendment was made with respect to proposals in the BIA at the


same time. The rationale behind these amendments was to


encourage directors of an insolvent company to remain in office


during a restructuring rather than resign. The assumption was


that by remaining in office the directors would provide some


stability while the affairs of the company were being


reorganized: see Houlden and Morawetz, vol. 1, supra, at 2-144,


E11A; Dans l'affaire de la proposition de: Le Royal Penfield


inc. et Groupe Thibault Van Houtte et Associs lte), [2003]


J.Q. no. 9223, [2003] R.J.Q. 2157 (C.S.), at paras. 44-46.


 


 [100] Parliament thus had a particular focus and a particular


purpose in enacting the 1997 amendments to the CCAA and the


[page543] BIA. While there is some merit in the appellants'


argument on this point, at the end of the day I do not accept


that Parliament intended to signal by its enactment of s. 5.1


that it was depriving the court of authority to sanction plans


of compromise or arrangement in all circumstances where they


incorporate third-party releases in favour of anyone other than


the debtor's directors. For the reasons articulated above, I am


satisfied that the court does have the authority to do so.


Whether it sanctions the plan is a matter for the fairness


hearing.


 


 The deprivation of proprietary rights
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 [101] Mr. Shapray very effectively led the appellants'


argument that legislation must not be construed so as to


interfere with or prejudice established contractual or


proprietary rights -- including the right to bring an action --


in the absence of a clear indication of legislative intention


to that effect: Halsbury's Laws of England, 4th ed. reissue,


vol. 44(1) (London: Butterworths, 1995) at paras. 1438, 1464


and 1467; Driedger, 2nd ed., supra, at 183; E.A. Driedger and


Ruth Sullivan, Sullivan and Driedger on the Construction of


Statutes, 4th ed., (Markham, Ont.: Butterworths, 2002) at 399.


I accept the importance of this principle. For the reasons I


have explained, however, I am satisfied that Parliament's


intention to clothe the court with authority to consider and


sanction a plan that contains third-party releases is expressed


with sufficient clarity in the "compromise or arrangement"


language of the CCAA coupled with the statutory voting and


sanctioning mechanism making the provisions of the plan binding


on all creditors. This is not a situation of impermissible


"gap-filling" in the case of legislation severely affecting


property rights; it is a question of finding meaning in the


language of the Act itself. I would therefore not give effect


to the appellants' submissions in this regard.


 


 The division of powers and paramountcy


 


 [102] Mr. Woods and Mr. Sternberg submit that extending the


reach of the CCAA process to the compromise of claims as


between solvent creditors of the debtor company and solvent


third parties to the proceeding is constitutionally


impermissible. They say that under the guise of the federal


insolvency power pursuant to s. 91(21) of the Constitution Act,


1867, this approach would improperly affect the rights of civil


claimants to assert their causes of action, a provincial matter


falling within s. 92(13), and contravene the rules of public


order pursuant to the Civil Code of Quebec. [page544]


 


 [103] I do not accept these submissions. It has long been


established that the CCAA is valid federal legislation under


the federal insolvency power: Reference re: Constitutional


Creditors Arrangement Act (Canada), [1934] S.C.R. 659, [1934]


S.C.J. No. 46. As the Supreme Court confirmed in that case (p.
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661 S.C.R.), citing Viscount Cave L.C. in Royal Bank of Canada


v. Larue, [1928] A.C. 187 (J.C.P.C.), "the exclusive


legislative authority to deal with all matters within the


domain of bankruptcy and insolvency is vested in Parliament".


Chief Justice Duff elaborated:


 


   Matters normally constituting part of a bankruptcy scheme


 but not in their essence matters of bankruptcy and insolvency


 may, of course, from another point of view and in another


 aspect be dealt with by a provincial legislature; but, when


 treated as matters pertaining to bankruptcy and insolvency,


 they clearly fall within the legislative authority of the


 Dominion.


 


 [104] That is exactly the case here. The power to sanction a


plan of compromise or arrangement that contains third-party


releases of the type opposed by the appellants is embedded in


the wording of the CCAA. The fact that this may interfere with


a claimant's right to pursue a civil action -- normally a


matter of provincial concern -- or trump Quebec rules of public


order is constitutionally immaterial. The CCAA is a valid


exercise of federal power. Provided the matter in question


falls within the legislation directly or as necessarily


incidental to the exercise of that power, the CCAA governs. To


the extent that its provisions are inconsistent with provincial


legislation, the federal legislation is paramount. Mr. Woods


properly conceded this during argument.


 


 Conclusion with respect to legal authority


 


 [105] For all of the foregoing reasons, then, I conclude that


the application judge had the jurisdiction and legal authority


to sanction the Plan as put forward.


   (2) The Plan is "fair and reasonable"


 


 [106] The second major attack on the application judge's


decision is that he erred in finding that the Plan is "fair and


reasonable" and in sanctioning it on that basis. This attack is


centred on the nature of the third-party releases contemplated


and, in particular, on the fact that they will permit the


release of some claims based in fraud.
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 [107] Whether a plan of compromise or arrangement is fair and


reasonable is a matter of mixed fact and law, and one on which


the application judge exercises a large measure of discretion.


The standard of review on this issue is therefore one of


deference. In [page545] the absence of a demonstrable error, an


appellate court will not interfere: see Ravelston Corp. Ltd.


(Re), [2007] O.J. No. 1389, 31 C.B.R. (5th) 233 (C.A.).


 


 [108] I would not interfere with the application judge's


decision in this regard. While the notion of releases in favour


of third parties -- including leading Canadian financial


institutions -- that extend to claims of fraud is distasteful,


there is no legal impediment to the inclusion of a release for


claims based in fraud in a plan of compromise or arrangement.


The application judge had been living with and supervising the


ABCP restructuring from its outset. He was intimately attuned


to its dynamics. In the end, he concluded that the benefits of


the Plan to the creditors as a whole, and to the debtor


companies, outweighed the negative aspects of compelling the


unwilling appellants to execute the releases as finally put


forward.


 


 [109] The application judge was concerned about the inclusion


of fraud in the contemplated releases and at the May hearing


adjourned the final disposition of the sanctioning hearing in


an effort to encourage the parties to negotiate a resolution.


The result was the "fraud carve-out" referred to earlier in


these reasons.


 


 [110] The appellants argue that the fraud carve-out is


inadequate because of its narrow scope. It (i) applies only to


ABCP Dealers; (ii) limits the type of damages that may be


claimed (no punitive damages, for example); (iii) defines


"fraud" narrowly, excluding many rights that would be


protected by common law, equity and the Quebec concept of


public order; and (iv) limits claims to representations made


directly to Noteholders. The appellants submit it is contrary


to public policy to sanction a plan containing such a limited


restriction on the type of fraud claims that may be pursued


against the third parties.
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 [111] The law does not condone fraud. It is the most serious


kind of civil claim. There is, therefore, some force to the


appellants' submission. On the other hand, as noted, there is


no legal impediment to granting the release of an antecedent


claim in fraud, provided the claim is in the contemplation of


the parties to the release at the time it is given: Fotini's


Restaurant Corp. v. White Spot Ltd., [1998] B.C.J. No. 598, 38


B.L.R. (2d) 251 (S.C.), at paras. 9 and 18. There may be


disputes about the scope or extent of what is released, but


parties are entitled to settle allegations of fraud in civil


proceedings -- the claims here all being untested allegations


of fraud -- and to include releases of such claims as part of


that settlement.


 


 [112] The application judge was alive to the merits of the


appellants' submissions. He was satisfied in the end, however,


[page546] that the need "to avoid the potential cascade of


litigation that . . . would result if a broader 'carve out'


were to be allowed" (para. 113) outweighed the negative aspects


of approving releases with the narrower carve-out provision.


Implementation of the Plan, in his view, would work to the


overall greater benefit of the Noteholders as a whole. I can


find no error in principle in the exercise of his discretion in


arriving at this decision. It was his call to make.


 


 [113] At para. 71, above, I recited a number of factual


findings the application judge made in concluding that approval


of the Plan was within his jurisdiction under the CCAA and that


it was fair and reasonable. For convenience, I reiterate them


here -- with two additional findings -- because they provide an


important foundation for his analysis concerning the fairness


and reasonableness of the Plan. The application judge found


that:


(a) The parties to be released are necessary and essential to


   the restructuring of the debtor;


(b) the claims to be released are rationally related to the


   purpose of the Plan and necessary for it;


(c) the Plan cannot succeed without the releases;


(d) the parties who are to have claims against them released


   are contributing in a tangible and realistic way to the
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   Plan;


(e) the Plan will benefit not only the debtor companies but


   creditor Noteholders generally;


(f) the voting creditors who have approved the Plan did so with


   knowledge of the nature and effect of the releases; and


   that,


(g) the releases are fair and reasonable and not overly broad


   or offensive to public policy.


 


 [114] These findings are all supported on the record.


Contrary to the submission of some of the appellants, they do


not constitute a new and hitherto untried "test" for the


sanctioning of a plan under the CCAA. They simply represent


findings of fact and inferences on the part of the application


judge that underpin his conclusions on jurisdiction and


fairness.


 


 [115] The appellants all contend that the obligation to


release the third parties from claims in fraud, tort, breach of


fiduciary duty, etc. is confiscatory and amounts to a


requirement that they -- as individual creditors -- make the


equivalent of a greater financial contribution to the Plan. In


his usual lively fashion, [page547] Mr. Sternberg asked us the


same rhetorical question he posed to the application judge. As


he put it, how could the court countenance the compromise of


what in the future might turn out to be fraud perpetrated at


the highest levels of Canadian and foreign banks? Several


appellants complain that the proposed Plan is unfair to them


because they will make very little additional recovery if the


Plan goes forward, but will be required to forfeit a cause of


action against third-party financial institutions that may


yield them significant recovery. Others protest that they are


being treated unequally because they are ineligible for relief


programs that Liquidity Providers such as Canaccord have made


available to other smaller investors.


 


 [116] All of these arguments are persuasive to varying


degrees when considered in isolation. The application judge did


not have that luxury, however. He was required to consider the


circumstances of the restructuring as a whole, including the


reality that many of the financial institutions were not only
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acting as Dealers or brokers of the ABCP Notes (with the


impugned releases relating to the financial institutions in


these capacities, for the most part) but also as Asset and


Liquidity Providers (with the financial institutions making


significant contributions to the restructuring in these


capacities).


 


 [117] In insolvency restructuring proceedings, almost


everyone loses something. To the extent that creditors are


required to compromise their claims, it can always be


proclaimed that their rights are being unfairly confiscated and


that they are being called upon to make the equivalent of a


further financial contribution to the compromise or


arrangement. Judges have observed on a number of occasions that


CCAA proceedings involve "a balancing of prejudices", inasmuch


as everyone is adversely affected in some fashion.


 


 [118] Here, the debtor corporations being restructured


represent the issuers of the more than $32 billion in non-bank


sponsored ABCP Notes. The proposed compromise and arrangement


affects that entire segment of the ABCP market and the


financial markets as a whole. In that respect, the application


judge was correct in adverting to the importance of the


restructuring to the resolution of the ABCP liquidity crisis


and to the need to restore confidence in the financial system


in Canada. He was required to consider and balance the


interests of all Noteholders, not just the interests of the


appellants, whose notes represent only about 3 per cent of that


total. That is what he did.


 


 [119] The application judge noted, at para. 126, that the


Plan represented "a reasonable balance between benefit to all


Noteholders and enhanced recovery for those who can make out


[page548] specific claims in fraud" within the fraud carve-


out provisions of the releases. He also recognized, at para.


134, that:


 


   No Plan of this size and complexity could be expected to


 satisfy all affected by it. The size of the majority who have


 approved it is testament to its overall fairness. No plan to


 address a crisis of this magnitude can work perfect equity
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 among all stakeholders.


 


 [120] In my view, we ought not to interfere with his decision


that the Plan is fair and reasonable in all the circumstances.


D. Disposition


 


 [121] For the foregoing reasons, I would grant leave to


appeal from the decision of Justice Campbell, but dismiss the


appeal.


 


                                              Appeal dismissed.


                    SCHEDULE "A" -- CONDUITS


                          Apollo Trust


                          Apsley Trust


                           Aria Trust


                          Aurora Trust


                          Comet Trust


                          Encore Trust


                          Gemini Trust


                        Ironstone Trust


                          MMAI-I Trust


                    Newshore Canadian Trust


                           Opus Trust


                          Planet Trust


                          Rocket Trust


                     Selkirk Funding Trust


                       Silverstone Trust


                          Slate Trust


                     Structured Asset Trust


                Structured Investment Trust III


                         Symphony Trust


                        Whitehall Trust


                   SCHEDULE "B" -- APPLICANTS


                         ATB Financial


             Caisse de dpt et placement du Qubec


            Canaccord Capital Corporation [page549]


            Canada Mortgage and Housing Corporation


                    Canada Post Corporation


              Credit Union Central Alberta Limited


                   Credit Union Central of BC


                 Credit Union Central of Canada


20
08


 O
NC


A 
58


7 
(C


an
LI


I)







                Credit Union Central of Ontario


              Credit Union Central of Saskatchewan


                        Desjardins Group


                    Magna International Inc.


        National Bank of Canada/National Bank Financial


                              Inc.


                           NAV Canada


               Northwater Capital Management Inc.


             Public Sector Pension Investment Board


           The Governors of the University of Alberta


                    SCHEDULE "C" -- COUNSEL


(1) Benjamin Zarnett and Frederick L. Myers, for the Pan-


   Canadian Investors Committee


(2) Aubrey E. Kauffman and Stuart Brotman, for 4446372 Canada


   Inc. and 6932819 Canada Inc.


(3) Peter F.C. Howard, and Samaneh Hosseini, for Bank of


   America N.A.; Citibank N.A.; Citibank Canada, in its


   capacity as Credit Derivative Swap Counterparty and not in


   any other capacity; Deutsche Bank AG; HSBC Bank Canada;


   HSBC Bank USA, National Association; Merrill Lynch


   International; Merill Lynch Capital Services, Inc.; Swiss


   Re Financial Products Corporation; and UBS AG


(4) Kenneth T. Rosenberg, Lily Harmer, and Max Starnino, for


   Jura Energy Corporation and Redcorp Ventures Ltd.


(5) Craig J. Hill and Sam P. Rappos, for the Monitors (ABCP


   Appeals)


(6) Jeffrey C. Carhart and Joseph Marin, for Ad Hoc Committee


   and Pricewaterhouse Coopers Inc., in its capacity as


   Financial Advisor


(7) Mario J. Forte, for Caisse de Dpt et Placement du Qubec


(8) John B. Laskin, for National Bank Financial Inc. and


   National Bank of Canada [page550]


(9) Thomas McRae and Arthur O. Jacques, for Ad Hoc Retail


   Creditors Committee (Brian Hunter, et al.)


(10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe


   Mines Ltd.


(11) Kevin P. McElcheran and Heather L. Meredith for Canadian


   Banks, BMO, CIBC RBC, Bank of Nova Scotia and T.D. Bank


(12) Jeffrey S. Leon, for CIBC Mellon Trust Company,


   Computershare Trust Company of Canada and BNY Trust Company


   of Canada, as Indenture Trustees
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(13) Usman Sheikh, for Coventree Capital Inc.


(14) Allan Sternberg and Sam R. Sasso, for Brookfield Asset


   Management and Partners Ltd. and Hy Bloom Inc. and


   Cardacian Mortgage Services Inc.


(15) Neil C. Saxe, for Dominion Bond Rating Service


(16) James A. Woods, Sbastien Richemont and Marie-Anne


   Paquette, for Air Transat A.T. Inc., Transat Tours Canada


   Inc., The Jean Coutu Group (PJC) Inc., Aroports de


   Montral, Aroports de Montral Capital Inc., Pomerleau


   Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence


   Mtropolitaine de Transport (AMT), Giro Inc., Vtements de


   sports RGR Inc., 131519 Canada Inc., Tecsys Inc., New Gold


   Inc. and Jazz Air LP


(17) Scott A. Turner, for Webtech Wireless Inc., Wynn Capital


   Corporation Inc., West Energy Ltd., Sabre Energy Ltd.,


   Petrolifera Petroleum Ltd., Vaquero Resources Ltd., and


   Standard Energy Ltd.


(18) R. Graham Phoenix, for Metcalfe & Mansfield Alternative


   Investments II Corp., Metcalfe & Mansfield Alternative


   Investments III Corp., Metcalfe & Mansfield Alternative


   Investments V Corp., Metcalfe & Mansfield Alternative


   Investments XI Corp., Metcalfe & Mansfield Alternative


   Investments XII Corp., Quanto Financial Corporation and


   Metcalfe & Mansfield Capital Corp.


 


                             Notes


 


----------------


 


 Note 1: Section 5.1 of the CCAA specifically authorizes the


granting of releases to directors in certain circumstances.


 


 Note 2: Georgina R. Jackson and Janis P. Sarra, "Selecting the


Judicial Tool to get the Job Done: An Examination of Statutory


Interpretation, Discretionary Power and Inherent Jurisdiction in


Insolvency Matters" in Sarra, ed., Annual Review of Insolvency


Law, 2007 (Vancouver, B.C.: Carswell, 2007).


 


 Note 3: Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.


319-20 C.B.R.
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 Note 4: The legislative debates at the time the CCAA was


introduced in Parliament in April 1933 make it clear that the


CCAA is patterned after the predecessor provisions of s. 425 of


the Companies Act 1985 (U.K.): see House of Commons Debates


(Hansard), supra.


 


 Note 5: See Canada Business Corporations Act, R.S.C. 1985, c.


C-44, s. 192; Ontario Business Corporations Act, R.S.O. 1990, c.


B.16, s. 182.


 


 Note 6: A majority in number representing two-thirds in value


of the creditors (s. 6).


 


 Note 7: Steinberg was originally reported in French: Steinberg


Inc. c. Michaud, [1993] J.Q. no. 1076, [1993] R.J.Q. 1684


(C.A.). All paragraph references to Steinberg in this judgment


are from the unofficial English translation available at 1993


CarswellQue 2055.


 


 Note 8: Reed Dickerson, The Interpretation and Application of


Statutes (Boston: Little Brown and Company, 1975) at pp. 234-35,


cited in Bryan A. Garner, ed., Black's Law Dictionary, 8th ed.


(West Group, St. Paul, Minn., 2004) at p. 621.


 


----------------
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The Honourable Mr Justice David Richards:  


Introduction 


1. This is an application by the administrators of T&N Limited (T&N) and fifty-seven 


associated companies for leave to convene meetings of certain creditors of those 


companies under section 425 of the Companies Act 1985 to consider schemes of 


arrangements between the companies and those creditors. The application raised 


several issues of principle, which were the subject of a number of different hearings. 


In this judgment I give the reasons for decisions announced on earlier occasions. 


2. The schemes of arrangement are proposed to be made with those employees and 


former employees of the companies who have or may in the future have claims for 


damages for personal injuries arising out of exposure to asbestos, with dependants or 


relatives of such employees who have or may in the future have claims under the 


Fatal Accidents Act 1976 or equivalent legislation in other jurisdictions and with 


persons, principally other employers, who have or may in the future have contribution 


claims in respect of claims by employees or their dependants. In each case the claims 


are restricted to those covered by employers’ liability insurance in place between 1 


October 1969 and 30 April 1995. 


3. T&N and some of the other companies proposing schemes were for many years 


engaged in the manufacture, distribution, sale and installation of asbestos-containing 


products. In the course of their employment, many employees were exposed to 


asbestos dust. Some employees have developed diseases and other conditions partly 


or wholly as a result of this exposure, and it is certain that others will do so in the 


future. In previous judgments, I have referred in more detail to the business and 


financial circumstances of T&N and its associated companies and the personal 


injuries claims against them, and to particular features of asbestos-related conditions: 


see  Re T&N Ltd [2004] EWHC 2361 (Ch), [2005] 2 BCLC 488 paras 6 to 44 and Re 


T&N Ltd [2005] EWHC 2870 (Ch) paras 3 to 11 and 24. A particular feature of 


asbestos-related conditions is the long period between exposure to asbestos dust and 


either the start of the condition or the appearance of symptoms of the condition. It 


may be many years before any condition starts at all, for example in the case of 


mesothelioma by the development of the first malignant cell, and many years after 


that before any symptoms become apparent. 


4. T&N and its associated companies are the subject of a very large number of personal 


injuries claims in the United States, and of a smaller but nonetheless significant 


number of claims in the United Kingdom. While most of the US claims are in respect 


of product liability, the claims in the UK are made mainly by former employees or 


their dependants. 


5. Insurance cover for employers’ liability in the United Kingdom was provided to T&N 


and some of the other companies proposing schemes under employers’ liability 


policies issued by Royal & Sun Alliance Plc (RSA) or its predecessor for the period 


from 1 October 1969 to 31 March 1977 and by Syndicate 45/117 at Lloyd’s (the 


Syndicate) for the whole or part of the period from 1 April 1977 to 30 April 1995. I 


refer to RSA and the Syndicate as the EL Insurers and to the policies issued by them 


as the EL Policies. Employers’ liability insurance for earlier periods was commuted 


before the appointment of the administrators. 







6. The EL Insurers have asserted that the EL Policies excluded all asbestos-related 


claims and that in any event they were entitled to avoid the policies on grounds of 


alleged misrepresentation and non-disclosure. In May 2002 the administrators 


commenced proceedings in the name of T&N and associated companies against, 


among others, the EL Insurers to determine the extent of the cover provided by the EL 


Policies. The EL Insurers denied liability for asbestos-related claims and claimed to 


avoid the policies. The Court of Appeal directed that the coverage issues should be 


tried first. After a two-week trial, involving extensive factual and expert evidence, 


Lawrence Collins J gave judgment on 9 May 2003, and held in favour of T&N and its 


associated companies. With the judge’s permission, the EL Insurers appealed. A 


hearing of the appeal was fixed first for November 2003, then deferred to May 2004, 


but settlement discussions between the parties reached the point where, by consent, 


the Court of Appeal ordered that the hearing be vacated and all further proceedings 


both in the appeal and in the High Court proceedings be stayed until June 2006. 


7. Non-binding terms were set out in an exchange of correspondence and a sum of 


£36.74 million was placed in escrow by the EL Insurers. It is a term of the heads of 


agreement that the proposed schemes of arrangement should sanctioned by the court, 


in order to give effect to the proposals for the compromise and to make them binding 


on those who can now or may in the future be able to claim under the EL Policies. 


8. The essential features of the scheme are that, by way of compromise of the claims in 


the litigation, the scheme companies and actual or potential claimants in respect of 


asbestos-related diseases and conditions will not assert claims against the EL Insurers, 


and the sum of £36.74 million paid into escrow will be held by trustees to pay a 


dividend on such claims as and when they are made and established. The fund will be 


available to meet both present and future claims. 


 


 


Outline of the schemes 


9. The claims which will be covered by the schemes fall into three broad categories. 


First, personal injury claims by employees and former employees for damages for 


asbestos-related diseases. The claims covered will be those made by a person who 


was employed by a scheme company during at least part of the period from 1 October 


1969 to 30 April 1995 and who has developed or may in the future develop a disease 


caused by exposure to asbestos during their employment with the scheme company. 


Secondly, claims under the Fatal Accidents Act 1976 or equivalent legislation by 


dependants or relatives of former employees whose deaths are caused by asbestos-


related diseases. Thirdly, contribution and other claims made in respect of claims in 


the first two categories.  Contribution claims will principally be made by other 


employers outside the T&N group. The claims covered by the schemes include not 


only those which have already been asserted or could  now be asserted but also those 


which are  contingent at present but which may be capable of being made in the 


future. Finality in respect of such claims is considered essential by the EL Insurers. I 


will return to this feature of the proposed schemes. 


10. The claims covered by the scheme (EL Claims) are defined as follows: 







“A claim against the EL Insurers under the EL Policies arising 


out of a claim against a Scheme Company in relation to 


Asbestos Exposure to an Injured Person which occurred in the 


Cover Period and during and in the course of his employment 


as an Employee including but not limited to: 


(i) a claim by an Injured Person, or on 


behalf of his estate pursuant to the 


Administration of Estates Act 1925, the 


Damages (Scotland) Act 1976 or the 


Administration of Justice Act 1982, for 


damages and/or compensation for an 


Asbestos Disease, or a claim by the CRU 


in respect of such a claim; or 


(ii) a claim by a Contribution Claimant in 


respect of a claim as described in sub-


paragraph (i) above or (iii) below; or 


(iii)   a claim by or on behalf of a Current 


Dependant or by or on behalf of a Current 


Relative or by or on behalf of any person 


akin to a Current Dependant or Current 


Relative pursuant to any equivalent 


legislation wherever and whenever 


enacted, 


except in each case a claim where a 


TUPE Transfer of the Scheme 


Company’s undertaking has occurred 


before 1 October 2001 (which will be a 


TUPE Claim).” 


EL Claimant is defined as: 


“A person who immediately prior to the EL Schemes taking 


effect has or may have at any time in the future an EL Claim, 


and who is a creditor within the meaning of section 425 of the 


Companies Act 1985, or a Non Scheme EL Claimant who is 


treated as being an EL Claimant pursuant to Clause 14 of the 


EL Schemes”. 


“Injured Person” is defined as: 


“Any person who suffers, at any time after commencement of 


the Cover Period, an Asbestos Disease caused partly or wholly 


by Asbestos Exposure.” 


“Asbestos Disease” means any injury, disease or condition caused partly or wholly by 


Asbestos Exposure and “Asbestos Exposure” means the use of and/or exposure to 


asbestos. “Current Dependants” means persons who at the effective date under the 







scheme are dependants, as defined in section 1(3) of the Fatal Accidents Act 1976, of 


an Injured Person, and “Current Relatives” means persons who at the effective date 


under the scheme are relatives, as defined in the Damages (Scotland) Act, of an 


Injured Person. 


11. The effect of section 1 of the Third Parties (Rights Against Insurers) Act 1930 is that 


on entering administration in 2001 the rights of T&N and the other companies under 


the EL Policies in respect of liabilities which had by then been incurred to EL 


Claimants were transferred to those EL Claimants, whether or not they had then in 


fact made a claim. As and when any such liability was subsequently incurred or is in 


the future incurred, the rights under the policies in respect of such liability was, or 


will be, likewise transferred. By definition, all claimants to whom the schemes will 


apply either now possess or will in the future possess direct claims against the EL 


Insurers by virtue of this statutory transfer. I will later in this judgment consider 


further certain aspects of this transfer of rights. The schemes will compromise rights 


against the EL Insurers but not rights against the scheme companies. 


12. As recited in the draft schemes, it is a requirement of the EL Insurers that the schemes 


provide finality in respect of claims which might otherwise be brought against them 


under the EL Policies in respect of asbestos diseases and that the litigation is settled. 


The schemes must ensure that no relevant claimant or scheme company is entitled to 


claim or assert any rights against the EL Insurers in respect of any past, present or 


future EL Claim. To this end, the schemes provide that all present and future rights of 


the EL Claimants against the EL Insurers, and the fruits of any action to enforce such 


rights, shall be assigned absolutely to the trustees of a trust to be established pursuant 


to the schemes and referred to below. They further provide that none of the EL 


Claimants, the trustees or the scheme companies will be entitled to make any claim or 


assert any right against the EL Insurers in respect of the EL Policies or any EL Claim. 


13. Under the proposed schemes, a trust will be established and the sum of £36.74 million 


together with accrued interest will be paid to the trustees. The trustees will hold and 


administer the resulting fund in accordance with the trust deed and a set of trust 


distribution procedures. The purpose of the schemes is to enable the EL Claims to be 


established, ascertained and paid from the trust fund in accordance with and subject to 


the provisions of the schemes, trust deed and trust distribution procedures, and to 


preclude such claims from being brought against the EL Insurers. 


14. The “core objective” set out in the schemes is: 


“(i) to enable EL Claimants with Established Claims to 


receive a payment or payments from the Trust Fund 


which: 


(a) reflect the value of the underlying EL Claim assigned to 


the Trust by the EL Claimant; 


(b) are fair and proportionate having regard to the interests 


of other EL Claimants with similar EL Claims; 







(c) are calculated in an efficient and cost-effective manner 


following an efficient and cost-effective review of the 


EL Claim; and 


(ii) to enable the EL Insurers to benefit from the payments, releases and 


other rights provided to them by the EL Scheme.” 


 


To that end the trust distribution procedures set out procedures for establishing the 


value of a claim. There is an expedited review procedure, which uses a set of specific 


liquidated values for each major asbestos-related disease as applied to claims 


satisfying certain medical and exposure criteria. Alternatively, a claimant may elect 


for the individual review process, under which the amount of any admitted claim will 


be individually assessed, subject to a maximum value specified for each disease. Any 


claimant dissatisfied with the decision under either procedure may refer it for 


adjudication by an independent expert. 


15. Claims may therefore be made as and when asbestos-related diseases become 


apparent. They will be subject to the limitation periods applicable to such claims. The 


trust will have a duration of at least ten years and will thereafter continue until the 


trustees declare by deed that they have discharged or provided for the discharge of all 


liability under the trust deed and trust distribution procedures to all EL Claimants and 


the EL Insurers, subject to a maximum term of 80 years. It is expected that the trust 


will continue for at least 40 years. 


16. When a claim is established in accordance with the trust distribution procedures, there 


will as soon as practicable be paid to the claimant a sum equal to the “payment 


percentage” of the claim current at that time. Payments will also be made in respect of 


legal and medical costs incurred in establishing the claim. The payment percentage 


will be fixed initially, and thereafter periodically reviewed, in accordance with an 


assessment of the value of present and future claims, the size of the fund and 


projected costs and investment returns. The reserving policy under the trust 


distribution procedures aims to ensure that current and future EL Claimants receive an 


equivalent level of payment percentage of their established claims. The trustees will 


have power to pay additional dividends at a later stage if the assessment shows that 


this can be done without prejudice to the position of unpaid and future claims. The 


actuaries retained by the administrators have advised that the likely payment 


percentage at the outset of the schemes will be 75% and that, if there are no further 


changes in the law following Barker v Corus (UK) Ltd [2006] 2 WLR 1027, there 


should be an additional dividend of 25%. 


17. The schemes contain special provisions to deal with particular circumstances. First, 


businesses of some scheme companies have been the subject of a transfer to which the 


Transfer of Undertakings (Protection of Employment) Regulations 1981 and 2006 


apply. The effect of such a transfer is that there is a transfer of liability in respect of 


employee claims to the transferee company. Employees or former employees whose 


claims have been transferred in this way will not qualify as EL Claimants and will not 


be bound by the schemes. If any such claim is established and paid by the EL 


Insurers, they will be entitled to payment from the trust fund of a sum equal to the 


current payment percentage of the claim. Secondly, there are some companies within 







the group (non-scheme companies) for which it is anticipated that schemes will be 


proposed but will not be sanctioned because so few (if any) EL Claimants will vote 


that the statutory majorities will not be achieved. Claims arising out of the exposure 


of employees of those companies to asbestos which would be EL Claims if the 


schemes involved those companies will, at the election of the claimant, be treated as 


an EL Claim and will therefore be subject to the determination and payment 


provisions of the trust distribution procedures. Such a claimant will be required to 


waive all rights against the EL Insurers. The settlement sum paid by the EL Insurers 


has been calculated on the footing that such claims should be met out of it. If a 


claimant does not agree to the treatment of his claim in this way, the EL Insurers will 


be fully indemnified out of the trust fund for any payments made by them to the 


claimant. Thirdly, the scheme contains provisions to deal with the EL Insurers’ rights 


of indemnity against the scheme companies, to the extent that they were upheld by 


Lawrence Collins J. 


Procedural aspects of the application 


18. Following the decision of the Court of Appeal in Re Hawk Insurance Co Ltd [2001] 2 


BCLC 480, the practice as regards applications under section 425 to convene 


meetings was changed. So far as possible, issues arising on the composition of classes 


should be decided at that stage, rather than on the later application to sanction the 


scheme of arrangement if approved at the meeting(s). The revised practice is set out in 


the Practice Statement (Companies: Schemes of Arrangement) [2002] 1 WLR 1345.  


The responsibility as to the constitution of classes and as to the number of meetings 


lies with the applicant, but paragraph 4 of the Practice Statement requires the 


applicant to draw the attention of the court as soon as possible to any issues which 


may arise as to the constitution of the meetings or which may otherwise affect the 


conduct of the meetings. Unless there are good reasons for not doing so, the applicant 


must also take all steps reasonably open to it to notify any person affected by the 


scheme of the intention to promote the scheme and of its purpose and of the proposed 


composition of classes. The court will, if necessary, give directions for the resolution 


of any such issues and in particular will hear interested parties. The Practice 


Statement concludes by stating that the court will expect any creditor who raises any 


such issue at the hearing to sanction the scheme to show good cause why they did not 


raise it at an earlier stage. 


19. This practice is to avoid the waste of costs and court time which results if it is not 


until the sanction hearing that it is determined that the classes were wrongly 


constituted. If the classes have been wrongly constituted, the court has no jurisdiction 


to sanction the scheme. The purpose underlying this revised practice shows also that if 


there are known to be other issues which would go to the jurisdiction of the court to 


sanction the scheme, they too are best raised at the stage of the application to convene 


the meetings: see In re Savoy Hotel Ltd [1981] Ch 351 and In re MyTravel Group Plc 


[2005] 2 BCLC 123. The same is true also of issues which, although not strictly going 


to jurisdiction, are such that they would unquestionably lead the court to refuse to 


sanction the scheme. Examples in this category of issue on the present application are 


the questions arising under the Employers’ Liability (Compulsory Insurance) Act 


1969. 


20. On a preliminary application, the administrators drew the court’s attention to the 


existence of a number of essentially jurisdictional issues which arose in relation to the 







proposed schemes. For the reasons given above, I considered it right that those issues 


should be dealt with at this stage. Further issues were subsequently raised and argued. 


Just as the Practice Statement makes clear that determination of a creditor issue at this 


stage cannot altogether preclude the issue being raised at the sanction hearing, so the 


same applies to the other jurisdictional issues which have been raised. This applies 


with greater force in the present case in view of the limited notification process 


referred to below. It was explicitly on this basis that the administrators made the 


application. 


21. A further issue on the pre-convening application was the notification to be given of 


the convening application. Paragraph 4 of the Practice Direction requires the applicant 


to take all steps reasonably open to it to notify any person affected by the scheme, 


unless there are good reasons for not doing so. The EL Claimants are a very large 


class. T&N and its group companies employed very large numbers of people over a 


long period. Many of the factories and other work places have long since closed, 


many former employees will have died or moved from their last known addresses and 


many of the addresses can no longer be identified.  I was satisfied on the 


administrators’ evidence that it was impracticable, and to a considerable degree futile, 


to extract names and addresses from the very extensive records held by the companies 


and send notification to those addresses. 


22. Instead of attempting a mass notification of EL Claimants, the administrators 


proposed, and I directed, steps designed to bring the issues to the attention of those 


actively involved on behalf of claimants and to ensure proper argument on the issues. 


Notification of the application was given to the EL Insurers, three companies which 


are the principal contribution claimants, the creditors’ committees of each of the 


scheme companies (which include representatives of many of the firms of solicitors 


which regularly act for claimants with asbestos-related disease) and the Transport and 


General Workers’ Union, which had the largest union membership among employees.  


23. The administrators also approached two firms of solicitors, Thompsons and Travers 


Smith, who agreed to instruct counsel to present argument on the issues. Thompsons 


have extensive experience of claims in this area and currently act on behalf of about 


250 claimants against T&N. In particular they act for the personal representatives of 


Ronald Laidler and for George Scott. Mr Laidler was employed during the period 


covered by the EL Policies and was joined as a party to the litigation against the EL 


Insurers, as a representative of current and future claimants with an interest in the 


policies. He had obtained a judgment against a scheme company before the 


administration orders were made. He has since died and his widow has a claim for 


damages under the Fatal Accidents Act 1976. Mr Scott was employed by a scheme 


company during the period covered by the EL Policies and has a claim for damages in 


respect of an asbestos-related disease but has not yet obtained judgment. Thompsons 


instructed Patrick Field QC to present submissions on the issues which affected 


employees, former employees and their dependants, but not so as to bind any clients 


of Thompsons or other EL Claimants. As to the purpose of the schemes and their 


impact on EL Claimants, Mr Field stated in his skeleton argument: 


“Thompsons are firmly of the view that the aims and intentions 


of the proposed Schemes, namely to provide fair compensation 


for injured claimants in an efficient way, are commendable. In 


the absence of a workable and enforceable Scheme the options 







appear to be chaos and uncertainty, neither of which benefits 


the claimants.” 


 


24. Travers Smith act for Cape Insulation Limited (Cape) which was itself a manufacturer 


of asbestos products and is one of the principal employers with contribution claims 


against T&N and other scheme companies. They instructed David Chivers QC to 


present submissions on the issues which affect them. It should be recorded that Cape 


is a subsidiary of Cape Plc which is itself promoting a scheme of arrangement with a 


view to putting in place a mechanism for dealing with the Cape group’s exposure to 


asbestos-related claims. Unlike T&N and its associated companies, Cape Plc and its 


subsidiaries are solvent. Importantly they are not affected by claims in the United 


States: see Adams v Cape Industries Plc [1990] Ch 433. 


25. The administrators were represented by Richard Snowden QC, Paul Stanley and Ceri 


Bryant (with Mr Stanley and Miss Bryant dealing with separate issues at the hearing 


in January 2006) and the EL Insurers by William Trower QC, with Jeffrey Terry for 


RSA and Stephen Robins for the Syndicate. Mr Terry dealt with the issues on behalf 


of RSA at the hearing in January 2006, when the Syndicate were not represented. 


Issues 


26. The issues which arose for decision were as follows: 


i) Issues under the Third Parties (Rights Against Insurers) Act 1930: 


a. Are EL Claimants to whom rights against the EL 


Insurers have been transferred by operation of 


section 1 of the Act creditors of scheme 


companies? 


b. Would the scheme be rendered ineffective by 


section 3? 


ii) Are the schemes compromises or arrangements between the scheme 


companies and their EL Claimants for the purposes of section 425 of 


the Companies Act 1985? 


iii) In what circumstances do contingent contribution claimants constitute 


creditors for the purposes of section 425? 


iv) In what circumstances are present or future dependants with potential 


claims under the Fatal Accidents Act 1976 creditors for the purposes 


of section 425? 


v)      Issues as to the proper composition of classes of creditors. 


vi) Whether either the schemes or a proposed amendment to the EL 


Policies would contravene the Employers’ Liability (Compulsory 


Insurance) Act 1969. 







vii) Directions as to convening and holding the meetings. 


 


27. For convenience, I shall generally refer only to the scheme between T&N and its EL 


Claimants, I shall use “employees” to refer to present and former employees, and I 


shall use “dependants” to refer to any person who would have a claim under the Fatal 


Accidents Act 1976 or equivalent legislation elsewhere, whatever they might be 


called under such legislation. 


Third Parties (Rights Against Insurers) Act 1930 


28. The rights of EL Claimants against the EL Insurers which will be compromised by the 


scheme are those transferred to the EL Claimants by the operation of the Third Parties 


(Rights Against Insurers) Act 1930 (the 1930 Act). The transfer is effected by section 


1(1) which, as amended, provides as follows: 


“(1) Where under any contract of insurance a person 


(hereinafter referred to as the insured) is insured 


against liabilities to third parties which he may incur, 


then- 


(a) in the event of the insured becoming bankrupt or making 


a composition or arrangement with his creditors; or 


(b) in the case of the insured being a company, in the event 


of winding-up order being made, or a resolution for a 


voluntary winding-up being passed, with respect to the 


company, or of the company entering administration, or 


of a receiver or manager of the company’s business or 


undertaking being duly appointed, or of possession 


being taken, by or on behalf of the holders of any 


debentures secured by a floating charge, of  any property 


comprised in or subject to the charge or of a voluntary 


arrangement proposed for the purposes of Part 1 of the 


Insolvency Act 1986 being approved under that Part; 


if, either before or after that event, any such liability as aforesaid is 


incurred by the insured, his rights against the insurer under the 


contract in respect of the liability shall, notwithstanding anything in 


any Act or rule of law to the contrary, be transferred to and vest in the 


third party to whom the liability was so incurred.” 


29. The effect of the transfer is set out in section 1(4) which provides: 


“(4) Upon a transfer under subsection (1) or subsection (2) 


of this section, the insurer shall, subject to the 


provisions of section three of this Act, be under the 


same liability to the third party as he would have been 


under to the insured, but – 







(a) if the liability of the insurer of the insured exceeds the 


liability of the insured to the third party, nothing in this 


Act shall affect the rights of the insured against the 


insurer in respect of the excess; and 


(b) if the liability of the insurer to the insured is less than the 


liability of the insured to the third party, nothing in this 


Act shall affect the rights of the third party against the 


insured in respect of the balance.” 


 


30. There are vested in the transferee only those rights which the insured has against the 


insurer, so that, under typical liability policies, the transferee must establish his claim 


against the insured, as to both liability and quantum, before he can seek payment from 


the insurer: Bradley v Eagle Star Insurance Co Ltd [1989] 1 AC 957, approving Post 


Office v Norwich Union Fire Insurance Society Ltd [1967] 2 QB 363. Nonetheless the 


statutory transfer is effected at an earlier stage. In cases where the facts constituting 


the cause of action against the insured have occurred before the commencement of its 


liquidation, administration or other insolvency event specified in section 1(1), the 


transfer takes effect on such commencement. It is immaterial that the liability of the 


insured has not at that time been established. In  Cox v Bankside Members Agency Ltd 


[1995] 2 Lloyd’s LR 437, Saville LJ said at 467: 


“…under the Act the rights of the insured against the insurer 


are transferred to the third party on (in the case of an insured 


company) the making of a winding up order etc.: see s.1 (b) of 


the Act. It follows from this that a statutory transfer can take 


place before the obligation of the insurer to pay arises i.e. 


before the liability of the insured has been established. In such 


an event, since it is clear from the authorities that the third 


party is to be put in no better position than the insured, the third 


party does not obtain the right to immediate payment until the 


liability of the insured is established.” 


31. Although this statement may have been obiter, Longmore LJ (with whom Jonathan 


Parker and Maurice Kay LJJ agreed) said in In re OT Computers Ltd, Nagra v OT 


Computers Ltd [2004] Ch 317 at para 45: 


“Whether or not this court is strictly bound by this part of the 


decision in Cox v Bankside Members Agency Ltd, the question 


of the date of transfer to the third party of the rights of insured 


against the insurer should now, in my judgment, be regarded as 


conclusively determined, at the level of the Court of Appeal, in 


favour of the view that the transfer takes place on the event of 


insolvency.” 


32. This was accepted as correct by the Court of Appeal in Freakley v Centre 


Reinsurance Company [2005] EWCA (Civ) 115, [2006] 1 BCLC 225. In both Cox v 


Bankside and In re OT Computers Ltd, the causes of action had occurred before the 


date of commencement of the liquidation or administration. The requirement for a 







transfer under section 1(1), that a liability to the third party is incurred by the insured, 


had therefore been satisfied by that date. Likewise, in the present case, there was 


transferred to all EL Claimants who had a cause of action subsisting at the 


commencement of the administration, the rights of T&N against the EL Insurers in 


respect of those causes of action. 


33. What is the position where the cause of action against T&N does not accrue until after 


the commencement of the administration? The words “any such liability as aforesaid 


is incurred by the insured” in section 1(1) refers to the accrual of a cause of action in 


respect of the liability: see, for example, Post Office v Norwich Union [1967] 2 QB 


363 at 373 per Lord Denning MR, cited with approval in Bradley v Eagle Star. 


Accordingly, the transfer will take effect at the accrual of the cause of action. There 


are therefore in this respect three categories of actual or potential claimants against 


the EL Insurers pursuant to the 1930 Act. First, there are those claimants whose 


causes of action had accrued before the date of commencement of the administration 


and to whom therefore T&N’s rights against the EL Insurers were transferred at that 


date. Secondly, there are those claimants whose causes of action have accrued since 


the commencement of the administration and to whom therefore T&N’s rights against 


the EL Insurers were transferred when their causes of action accrued. Thirdly, there 


are those potential claimants who do not presently have, and may never have, an 


accrued cause of action for substantial damages against T&N. T&N’s rights against 


the EL Insurers have not as yet been transferred to such potential claimants and will 


only be transferred if and when a cause of action does accrue. It may be noted that, 


unlike the future tort claimants considered in Re T&N Ltd [2005] EWHC 2870 (Ch), 


the great majority of EL Claimants are likely to be employees who were wrongfully 


exposed to asbestos and therefore have accrued causes of action in contract for breach 


of a contractual duty of care. If they have not as yet developed any disease or 


condition constituting actionable damage, their claim at present against T&N is for 


nominal damages only. 


34. I will consider these various distinctions when dealing with the composition of classes 


for the purposes of the scheme. 


35. An issue considered in only one of the authorities referred to above is the nature of the 


third party’s rights against the insured once the transfer of rights against the insurer 


has taken effect. This was considered in the judgments in the Court of Appeal in 


Freakley v Centre Reinsurance International Company [2005] EWCA (Civ) 115, 


[2006] 1 BCLC 225, a case which concerned other insurance and reinsurance 


arrangements as regards asbestos-related liabilities put in place by T&N. At paragraph 


35 Chadwick LJ identified four classes of asbestos claimants relevant to the issues in 


that case, of which the third was: 


“asbestos claimants whose claims are established after the 


statutory event has occurred and after the Retained Limit has 


been reached, but before the cover under the policy has been 


exhausted by the Limit of Insurance. The insured is entitled to 


be indemnified by the insurer in respect of those claims; and 


the insured’s rights to indemnity are transferred to the asbestos 


claimants.” 


At paragraph 36 he said: 







“asbestos claimants in the third class can enforce claims against 


the insurer (once those claims are established) but cannot 


enforce claims against the insured (save to the extent that their 


claims are not met by the insurer – see section 1(4)(b) of the 


Act).” 


36. Chadwick LJ continued at paragraph 37: 


“I have referred, in the previous paragraph to section 1(4)(b) of 


the 1930 Act. It seems to me implicit in that provision that, in a 


case where the rights of the insured against the insurer under 


the policy in respect of the insured’s liability to the third party 


have been transferred to the third party under section 1(1), the 


third party must look first to the insurer for payment (to the 


extent of the rights transferred) rather than to the insured. I 


would accept that there is nothing in the 1930 Act which can 


have the effect of extinguishing the underlying cause of action 


against the insured. As section 1(4)(b) makes clear, the insured 


remains liable to the third party, at least to the extent that the 


third party’s rights against the insured exceed the rights which 


are the subject of the statutory transfer. But, as it seems to me, 


Parliament plainly intended that, following the statutory 


transfer to the third party of the insured’s rights against the 


insurer in respect of the third party’s claim, the responsibility 


for meeting that claim should (as between insurer and insured) 


lie with the insurer. If that were not so, (i) there would be a risk 


of double recovery if the third party were to sue both insurer 


and insured and (ii) there would be a risk that the insured would 


be liable to the third party in respect of a claim in which he no 


longer had any right of indemnity under the policy – because 


his right had been transferred to the third party by the statute. It 


would, of course, be a strange case in which the third party 


chose to pursue the insolvent insured rather than the solvent 


insurer. But the question whether (and for what) the third party 


could prove in the insolvency of the insured would have to be 


addressed if the insurer were also insolvent. ” 


37. However, Arden LJ expressed her reservations on this part of the judgment of 


Chadwick LJ. She agreed that the third party’s cause of action against the insured is 


not extinguished but as regards Chadwick LJ’s view that the third party is unable to 


enforce his claim against the insured, she said: 


“136… It may not be necessary to the decision in this case, and 


(as it was not argued on this appeal) I wish merely to ensure 


that the point is left open for full argument and decision on 


another occasion if it becomes material. It could, as Chadwick 


LJ accepts, become important if the insurer were to become 


insolvent or (being a corporation) was dissolved and could not 


be revived or its assets were located in a jurisdiction where the 


third party’s claim could not be enforced.  







137. I agree that the apparent assumption in section 1(4)(b) is, 


as Chadwick LJ concludes, that the third party would only be 


able to enforce any claim against the insured to the extent that 


the amount of the claim exceeded the amount for which the 


insured was held covered. However, the third party must first 


bring proceedings against the insured, and obtain judgment 


against him, in order to establish the existence and amount of 


the liability owed to him by the insured (Bradley v Eagle Star 


Insurance Co Ltd [1989] AC 957). Moreover, the object of the 


1930 Act was to give new and additional rights to the third 


party (see the judgment of Chadwick LJ at [30]), not to reduce 


them, as would happen if, for example, the insurer was in fact 


less solvent than the insured or, being a corporation, had ceased 


to exist (in circumstances where it was no longer possible to 


revive it). If, on the other hand, the insured was held liable and, 


in consequence, paid a claim that was covered by the insurance 


in question, my provisional view is that, one way or another, he 


would be entitled to obtain recovery from the insurer. In 


addition, in my judgment (which is provisional as the matter 


has not been argued), neither the insured nor the insurer could 


be made liable to pay the third party a second time to the extent 


that this would result in the third party receiving more than is 


needed to compensate him for his loss. On this basis, 


paragraphs (a) and (b) of section 1 (4) of the 1930 Act merely 


amplify the opening words of that section, and accordingly are 


to be read simply as explicatory of the effect of the statutory 


transfer on the insurer.” 


Latham LJ also reserved his position in relation to this issue. 


38. This issue would be of importance in this case if, by being deprived of any right to 


enforce payment of their claims against T&N, the EL Claimants to whom rights 


against the EL Insurers had been transferred by the 1930 Act thereby ceased to be 


creditors of T&N. If that were the case, there could be no scheme of arrangement 


between T&N and those EL Claimants. However, as it seems to me, it is not an issue 


which arises for decision in the circumstances of this case. The underlying premise of 


the scheme is that there is a genuine and substantial dispute about the validity of the 


EL Policies and whether they cover asbestos-related claims. If the EL Insurers are 


right on either of those points, there are no rights against the EL Insurers to be 


transferred to the EL Claimants under the 1930 Act. In that event, the EL Claimants 


will be creditors of T&N. Only if the litigation were fought to a conclusion would 


those issues be determined and the purpose of the proposed settlement and of the 


scheme is to avoid the risks involved in that course for all parties. Therefore, if 


Chadwick LJ is correct in his view, the EL Claimants are at least contingent creditors 


of T&N. If Arden LJ is correct in her provisional view, the EL Claimants are in any 


event actual creditors of T&N. 


39. Two further issues arise on the 1930 Act, both in relation to section 3, which provides 


as follows: 







“Where the insured has become bankrupt or where in the case 


of the insured being a company, a winding-up order or an 


administration order has been made or a resolution for a 


voluntary winding-up has been passed, with respect to the 


company, no agreement made between the insurer and the 


insured after liability has been incurred to a third party and 


after the commencement of the bankruptcy or winding-up or 


the day of the making of the administration order, as the case 


may be, nor any waiver, assignment, or other disposition made 


by, or payment made to the insured after the commencement or 


day aforesaid shall be effective to defeat or affect the rights 


transferred to the third party under this Act, but those rights 


shall be the same as if no such agreement, waiver, assignment, 


disposition or payment had been made.” 


40. The first, and fundamental, issue is whether section 3 renders the scheme ineffective 


so far as it provides for the assignment to the trustees of the rights of EL Claimants 


against the EL Insurers and the waiver of any entitlement to make any claim or assert 


any right against the EL Insurers. Mr Snowden, Mr Trower and Mr Field submitted 


that section 3 does not render the scheme ineffective, while Mr Chivers submitted that 


it does so. Section 3 applies in terms to any “agreement made between the insurers 


and the insured” and to “any waiver, assignment, or other disposition made by…the 


insured.” The insured is, of course, T&N. The evident purpose of the section is to 


prevent arrangements between the original parties to the contract of insurance, or a 


unilateral act by the insured, prejudicing the persons to whom rights are transferred 


under section 1 of the 1930 Act. 


41. Section 3 does not, in my judgment, apply to the scheme. First, even if the word 


“agreement” could in the context of section 3 encompass a scheme of arrangement, 


the scheme is not made between the EL Insurers and T&N. It is made with the EL 


Claimants. Secondly, the assignment and waiver of rights against the EL Insurers are 


not made by T&N. They will be made by the EL Claimants under a scheme which 


will be binding on them only if approved by at least the statutory majority at their 


meeting and sanctioned by the court.  The parallel is not an assignment and waiver by 


T&N, but an assignment and waiver by the EL Claimants. All counsel agreed that an 


assignment or waiver made individually by an EL Claimant would be outside the 


section. The scheme does no more than make the assignment and waiver binding on 


all the EL Claimants where it is impossible or impracticable to obtain their individual 


assents. 


42. The second issue relates to a proposed amendment to the EL Policies to exclude 


claims under the Fatal Accidents Act 1976 by future dependants. Any person who is a 


dependant, as defined in the Fatal Accidents Act, at the time of the death of an 


employee caused by a wrongful act or omission of T&N has a claim against T&N. 


The present dependants of an employee who is still living and who was exposed to 


asbestos by the act or omission of T&N will have a claim under the Act against T&N 


if he dies as a result of such exposure and they continue then to be his dependants. 


They are presently identifiable persons with potential claims subject to two 


contingencies. By “future dependants” are meant persons who are not currently 


dependants of employees and are not therefore identifiable. The proposed amendment 







to the EL Policies results from my decision, for the reasons given below, that future 


dependants are not creditors of T&N and cannot be bound by the scheme. In order to 


achieve the finality required by the EL Insurers, it is proposed that the policy terms 


will be amended to exclude them upon terms that they will be entitled to make claims 


against the trust fund as if they were EL Claimants for the purposes of the scheme. It 


is clear that section 3 does not render ineffective the proposed amendment. An 


agreement between the insurer and the insured is ineffective only if made “after 


liability has been incurred to a third party”. No liability has been incurred to future 


dependants. 


Compromise or arrangement for the purposes of section 425 


43. The issue is whether the scheme falls within section 425 as being a compromise or 


arrangement proposed between T&N and a class of its creditors. The administrators 


and the EL Insurers submitted that the scheme is an arrangement for the purposes of 


section 425, while Mr Chivers for Cape submitted that it was not.  


44. Mr Chivers’ straightforward submission was that, as the scheme does not purport to 


affect the rights between T&N and its EL Claimants, it is not a compromise or 


arrangement between T&N and the EL Claimants. Their rights against T&N remain 


unaltered. It is their rights against the EL Insurers, vested in them by operation of the 


Third Parties (Rights Against Insurers) Act 1930, which are compromised by the 


scheme. That is properly the subject of a compromise, whether by way of scheme of 


arrangement or otherwise, between the EL Insurers and the EL Claimants. In fact, 


there could not be a scheme of arrangement with the Syndicate, because it is a 


collection of individuals, not a company as defined in section 425(6)(a). Mr Chivers 


submitted that such a compromise cannot be achieved by a scheme of arrangement 


between T&N and the EL Claimants. The scheme involves also a compromise of 


T&N’s rights against the EL Insurers, but that does not itself involve the EL 


Claimants and does not provide a basis for the proposed scheme. However broadly the 


word “arrangement” in section 425 is construed, it must be between a company and 


its creditors, and a proposal which leaves the relationship between the company and 


its creditors unaltered cannot fall within the section. 


45. The first and obvious point to make is that, whatever the precise meaning of a 


compromise or arrangement, it must be proposed with creditors or members of a 


company. It is implicit that it must be made with them in their capacity as creditors or 


members and that it must at least concern their position as creditors or members of the 


company. For the reasons already given, even those EL Claimants to whom T&N’s 


rights against the EL Insurers have been transferred by operation of the 1930 Act 


remain creditors of T&N. The extent to which certain other persons with EL Claims 


are creditors for the purposes of section 425 is considered later in this judgment. 


46. The word “arrangement” has a very broad meaning. It is not defined for the purposes 


of section 425, except that by section 425(6)(b) it includes particular types of 


reorganisation of share capital. In In re National Bank Ltd [1966] 1 WLR 819, 


Plowman J said at p. 829: 


“As regards Mr. Suenson-Taylor’s second objection, namely, 


that the scheme really ought to be treated as a section 209 case 


needing a 90 per cent majority, I cannot accede to that 







proposition. In the first place, it seems to me to involve 


imposing a limitation or qualification either on the generality of 


the word “arrangement” in section 206 or else on the discretion 


of the court under that section. The legislature has not seen fit 


to impose any such limitation in terms and I see no reason for 


implying any.” 


47. The decision of the Court of Appeal in Re Guardian Assurance Co [1917] Ch 341 


established that compromise and arrangement are separate concepts and that an 


arrangement need not involve a compromise or be confined to a case of dispute or 


difficulty. The scheme involved a merger of Guardian Assurance and Reliance Marine 


Insurance Company Limited. Guardian made a general offer to the shareholders of 


Reliance Marine to acquire their shares in consideration of a cash payment and shares 


in Guardian. The scheme was proposed in order to provide for the transfer of a 


proportion of the shareholding of each member of Guardian to the Reliance 


Shareholders, so as to give effect to the offer. Clearly there was no dispute or 


difference which was to be compromised by the scheme, although a transfer of 


existing shares, rather than an issue of new shares, was then an unusual proposal, and 


would be an unusual proposal today. At first instance, Younger J held that it was not a 


scheme within section 120 of the Companies (Consolidation) Act 1908, the equivalent 


of section 425, because there was no prior difficulty or doubt requiring resolution. He 


considered that, although different from a compromise, an arrangement was 


nonetheless analogous to a compromise. 


48. The Court of Appeal reversed the decision of Younger J. A.T. Lawrence LJ said at 


paragraph 450: 


“I do not think there is any sufficient ground for limiting the 


meaning of the word “arrangement” in this section. To my 


mind, any risk is sufficiently guarded against by the fact that 


the sanction of the Court must be obtained. The section is not 


meant to be limited merely to a compromise, it is to apply also 


to something that is an arrangement. This proposal seems fairly 


to come within the word “arrangement,” and I do not see any 


object in limiting its meaning so as to exclude a scheme which 


is admittedly beneficial to all parties concerned.” 


49. It is fair to say that the great majority of schemes of arrangement involving members 


do not involve a compromise. For example, schemes providing for the acquisition of 


companies by a third party, whether by way of transfer of existing shares or the 


cancellation of existing shares and the issue of new shares to the acquiring third party, 


on terms that the third party provides the consideration to the members, are not 


compromises. But they are arrangements between the company and its members, 


because they involve a change in the membership of the company: see, for example, 


In re Savoy Hotel Ltd [1981] Ch 351. 


50. A scheme of arrangement which did no more than expropriate the interest of a 


member or creditor would not be a compromise or arrangement within section 425: In 


re NFU Development Trust Ltd [1972] 1 WLR 1548. Brightman J observed that a 


compromise implies some element of accommodation on each side and that an 


arrangement implies some element of give and take. Total surrender or confiscation 







was not within either of them. In commenting on this decision in  In re Savoy Hotel 


Ltd Nourse J said at p 359, that the word “arrangement” in section 425 and its 


predecessors is one of very wide import, a proposition which was by no means 


diminished by Brightman J’s judgment: 


“All that that case shows is that there must be some element of 


give and take. Beyond that it is neither necessary nor desirable 


to attempt a definition of “arrangement”.” 


As members’ schemes such as that in In re Savoy Hotel Ltd show, the give and take 


need not be between the members and the company, but may be between the members 


and a third party purchaser, with the company’s only function being to register the 


transfer of shares and thereby terminate the existing members’ status as members. 


51. The rights of the EL Claimants against the EL Insurers which are affected, and indeed 


compromised, by the EL Scheme are in no sense unconnected with T&N or the EL 


Claimants’ rights against T&N. The claims of EL Claimants arise out of T&N’s 


obligations to its employees and out of their exposure to asbestos in the course of their 


employment. As a result of such exposure claims for damages or contribution lie 


against T&N. The insurance cover against such claims provided by the EL Policies 


was purchased by T&N for its own protection and, indirectly while it remained 


solvent and directly once the 1930 Act applied, for the protection of those with claims 


against it. The claims of the EL Insurers to exclude asbestos-related diseases from 


cover and to avoid the policies affects the position of both T&N and the EL 


Claimants. If the EL Claimants were unable to enforce their claims against the EL 


Insurers, such claims would still lie against T&N, and its assets (including any other 


available insurance cover) would be diminished accordingly. Moreover, T&N has a 


continuing direct interest in the EL Policies because, if binding and applicable to 


asbestos-related claims, they would in the future respond to claims in cases where a 


disease has yet to start and where therefore there has not yet been any transfer of 


rights arising in respect of tort claims pursuant to the 1930 Act. The litigation 


concerning the EL Policies and its compromise therefore has a direct impact on the 


EL Insurers, T&N and the EL Claimants alike. As regards the litigation, this is 


reflected in the parties, which included not only T&N as a claimant but also Mr 


Laidler as a representative employee. 


52. The settlement of the litigation is therefore in substance and form a tripartite matter, 


involving T&N, insurers and claimants. That is reflected in the proposed scheme, with 


T&N and the claimants as parties and with the EL Insurers appearing before the court 


to consent to the scheme and to undertake to be bound by its terms. It is true that the 


scheme has no effect on the present rights of EL Claimants against T&N. The right of 


claimants to assert their claims against T&N, and the right of T&N to defend those 


claims, are unaffected, and claimants are not obliged to proceed first against the trust 


to be established by the scheme. However, if a claimant establishes a claim under the 


trust distribution procedures and receives a payment, it will diminish the amount 


which T&N would otherwise be required to pay in respect of the claim, if the EL 


Insurers succeeded in avoiding the policies or in limiting the cover. Although not 


immediately affecting rights against T&N, the scheme is likely therefore to have an 


impact on those rights. Mr Chivers objected that these effects resulted not from the 


scheme but from the settlement agreement and arrangements constituted by the trust 


deed and trust distribution procedures which took effect outside the scheme. In my 







view, it is not possible to divorce the arrangements in this way. The scheme of 


arrangement is an integral part of a single proposal affecting all the parties, which 


includes also the trust and the trust distribution procedures to be established pursuant 


to the scheme. 


53. In my judgment it is not a necessary element of an arrangement for the purposes of 


section 425 that it should alter the rights existing between the company and the 


creditors or members with whom it is made. No doubt in most cases it will alter those 


rights. But, provided that the context and content of the scheme are such as properly 


to constitute an arrangement between the company and the members or creditors 


concerned, it will fall within section 425. It is, as Nourse J observed, neither necessary 


nor desirable to attempt a definition of arrangement. The legislature has not done so. 


To insist on an alteration of rights, or a termination of rights as in the case of schemes 


to effect takeovers or mergers, is to impose a restriction which is neither warranted by 


the statutory language nor justified by the courts’ approach over many years to give 


the term its widest meaning. Nor is an arrangement necessarily outside the section, 


because its effect is to alter the rights of creditors against another party or because 


such alteration could be achieved by a scheme of arrangement with that other party. 


54. These considerations all go to the meaning of arrangement in section 425 and hence 


the jurisdiction of the court under the section to sanction a scheme of arrangement. 


They do not fetter the discretion as to whether to sanction a scheme of arrangement. 


The looser the connection between the subject-matter of the scheme and the 


relationship between the company and creditors concerned, the more substantial 


might be the objections on discretionary grounds to sanctioning the scheme. 


55. Mr Chivers also submitted that a compromise of the rights of the EL Claimants 


against the EL Insurers cannot be achieved by a scheme of arrangement between 


T&N and the EL Claimants. The binding effect of the court’s sanction to the scheme 


applies only to the parties to it, that is, T&N and the EL Claimants. While this latter 


point is correct, it does not establish the first point. There are mechanisms regularly 


used whereby a third party can be bound by and obtain the benefit of a scheme. In a 


typical scheme to effect a merger or takeover, the members’ obligation to transfer 


their shares will be enforceable through the appointment of an attorney to sign the 


share transfers, and for its part the acquirer will undertake to the court to be bound by 


the scheme and can therefore be obliged to give effect to it. Likewise, in this case the 


EL Claimants are obliged to assign to the trustee the benefit of their claims against the 


EL Insurers and the fruits of any action, and authority to effect the assignment, if 


necessary, is conferred by the scheme on an attorney. Their covenant not to make 


claims against the EL Insurers is enforceable by T&N. 


EL Claimants: status as creditors 


56. All employees who were exposed to asbestos by T&N in breach of duty and who have 


as a result developed diseases or conditions recognised as actionable damage are 


creditors, unless their claim has been satisfied by payment of a final award of 


damages or a sum in final compromise. Likewise, in the case of certain diseases, other 


employers who exposed the employees to asbestos in breach of duty are creditors in 


respect of contribution claims, although the circumstances in which they qualify as 


creditors is in dispute on this application. Where such employees have died, their 


dependants or relatives are creditors in respect of claims under the Fatal Accidents 







Act 1976 or equivalent legislation. These are all claimants with accrued causes of 


action. 


57. In In re T&N Ltd [2005] EWHC 2870 (Ch) issues were raised in respect of 


individuals who had been exposed to asbestos by T&N in breach of duty and who 


would have claims in tort if and when as a result they developed a disease or 


condition recognised in law as actionable damage. I held that they were creditors in 


respect of such contingent claims (future tort claims) for the purposes of schemes of 


arrangement under section 425 of the Companies Act 1985 and company voluntary 


arrangements under Part I of the Insolvency Act 1986. I also held that, by reason of 


the relevant provisions of the Insolvency Rules 1986, such claims were not provable 


debts in a liquidation of T&N. 


58. In the context of the EL Schemes, the principal significance of this decision relates to 


contingent contribution claims and contingent claims under the Fatal Accidents Act. 


Particular issues arise in respect of both categories of claims, to which I refer later in 


this judgment. Employees are in a different position, because not only will they be 


able to claim against T&N in tort or for breach of statutory duty if and when they 


develop a disease or condition, but they have an accrued cause of action in contract 


for breach of express or implied duties of care. Although only nominal damages 


would now be recoverable, their contingent claim for substantial damages arises out 


of the same cause of action and would be admissible to proof in liquidation. 


Irrespective of my earlier decision, they are therefore creditors in respect of such 


claims for the purposes of section 425. 


59. I should mention two matters in relation to my earlier judgment. First, when dealing 


with the issue as to whether future tort claims were provable debts in a winding-up, I 


referred briefly to the decision at first instance in R (on the application of Steele) v 


Birmingham City Council [2005] EWHC 783. Two days after I handed down my 


judgment, the Court of Appeal heard and allowed an appeal in Steele. The approved 


judgments have since become available. The issue was whether an obligation to repay 


an overpaid allowance was a provable debt in the bankruptcy of the debtor where the 


obligation arose exclusively from a decision of the Secretary of State for Work and 


Pensions taken under the applicable statutory provisions after the commencement of 


the bankruptcy. The Court of Appeal unanimously held that it was not provable, by 


reason of the provisions governing proof of debts in a bankruptcy which are 


principally contained in the Insolvency Act 1986. Sir Martin Nourse based his 


decision on the requirement for a decision by the secretary of state before any 


obligation could arise, thus making it indistinguishable from the decision of the Court 


of Appeal in Glenister v Rowe [2000] Ch 76. In that case it was held that costs 


incurred before the bankruptcy in litigation against the bankrupt, which were the 


subject of a costs order against the bankrupt made after the commencement of the 


bankruptcy, were not a provable debt. I had referred to that decision and the principle 


established by it in paragraph 64 of my judgment. Arden LJ agreed with Sir Martin 


Nourse but as an additional ground held that the claim in Steele was not in any case a 


contingent debt within the meaning of the relevant provisions in the Insolvency Act 


because there was no pre-existing obligation from which it arose. In that context she 


considered the decisions of the majority of the House of Lords in Re Sutherland, 


deceased, Winter v IRC [1963] AC 235, which give a wide meaning, in a different 


context, to contingent liability. On the basis of the wording of the provisions 







governing provable debts in a bankruptcy, she was of the view that the wider meaning 


given in Re Sutherland did not apply. (Reliance was placed on the decision of 


Pennycuick J in In re William Hockley Ltd [1962] 1 WLR 555, in which Re 


Sutherland was not cited, but it would appear that there was not cited to the Court of 


Appeal the later decision of Penncuick J in Re SBA Properties Ltd [1967] 1 WLR 799 


in which he adopted the approach of the House of Lords in Re Sutherland in the 


context of a winding-up petition). May LJ agreed with the reasons given by both Sir 


Martin Nourse and Arden LJ. 


60. The decision and reasoning of the Court of Appeal in Steele does not affect my 


decision that future tort claimants are creditors for the purposes of section 425 of the 


Companies Act 1985 and Part I of the Insolvency Act 1986, nor of course my decision 


that they were not provable debts in a liquidation. Arden LJ made clear that she was 


dealing only with the particular context of that case: 


“I would also add I am only considering the meaning of 


contingent liability for the purposes of section 382 of the 


Insolvency Act 1986. It may well have a different meaning for 


the purpose of other statutory provisions or for the purposes of 


a particular written instrument.” (para 77) 


61. The second matter is a judgment of the Court of Appeal of New South Wales in 


Edwards v Attorney-General [2004] NSWCA 272, of which counsel and I were 


unaware. The impact of asbestos claims is international and different legal systems 


are seeking means of addressing it. The case has as its background the reorganisation 


of an Australian group of companies which included companies engaged over many 


years in the manufacture and distribution of asbestos products. By a reorganisation 


carried out in 2001, it was sought to insulate the rest of the group from those 


companies and their asbestos liabilities on terms including the provision of further 


funds to those companies. The actuarial evidence suggested that while there were 


sufficient funds to meet claims in the short term, the funds would be exhausted well 


before many claims were formulated or adjudicated. This caused considerable public 


concern, and led to the appointment of an inquiry. The directors of the companies 


with the asbestos liabilities applied to the court for directions as to whether they 


should continue to pay claims in full as and when established. The applications were 


referred to the Court of Appeal of New South Wales which heard the application at 


first instance. 


62. One of the legal assumptions accepted by all parties as correct and set out in the 


judgment of Young CJ in Eq was that future asbestos claimants (defined to include 


not only persons who had been exposed to asbestos by the companies in breach of 


duty but who had not as yet developed any actionable disease or condition  but also 


persons who had not yet been exposed to asbestos) were not contingent creditors for 


the purposes of a liquidation and were not creditors for the purposes of schemes of 


arrangement under section 511 of the Corporations Act 2001, which is in similar 


terms to section 425 of the Companies Act 1985. The position is set out in paragraphs 


56ff of the judgment of Young CJ in Eq, the relevant parts of which are: 


“56 On the information available to the Court, the probabilities are that at least 


until 2040 claims will be made by persons suffering from asbestos-related 


illnesses or their relatives. In many cases the people concerned do not know at 







this stage that they have within them the seeds of destruction caused by asbestos 


and this will only become manifested sometime between now and 2040 or 


thereabouts. It is hard to see how future claimants can be protected by any 


scheme. The basal problem is that the class of so-called future claimants is largely 


comprised of people who may not yet have suffered damage as a result of 


exposure to asbestos products of Amaca and Amaba.  


57 The legal position was well defined by counsel for the plaintiffs in their 


advice. Although this is a confidential document, the passage from which I have 


really borrowed below is acknowledged by all counsel to represent the law.  


58 On current authority, persons injured through exposure to asbestos 


manufactured or supplied by Amaca or Amaba do not have a completed cause of 


action until damage is suffered and that usually involves manifestation of the 


disease: Orica Ltd v CGU Insurance Ltd [2003] NSWCA 331; 13 ANZ 


Insurances Cases 61-596. Indeed, some of the future claimants could be in the 


more extreme category where the people concerned have not yet been exposed to 


the asbestos such as home renovators doing future renovations or may even be 


people not yet born who might be involved in demolishing an asbestos ridden 


building somewhere in 2030. No-one can currently know the identity of the future 


claimant.  


59 This type of liability must be distinguished from the case of a contingent 


creditor. A contingent creditor is a person to whom a corporation owes an 


existing obligation out of which a liability on its part to pay a sum of money will 


arise in a future event, whether that event be one which must happen or only an 


event which may happen: Community Development Pty Ltd v Engwirda 


Construction Co (1969) 120 CLR 455; Re International Harvester Australia 


(1983) 1 ACLC 700 at 703. Again, the liabilities in this case must be 


distinguished from the case of a prospective creditor, a prospective creditor being 


one who is owed a sum of money not immediately payable but which will 


certainly become due in the future either on some date which has already been 


determined, or on some date determinable by reference to future events: 


Stonegate Securities Ltd v Gregory [1980] Ch 576; Commissioner of Taxation v 


Simionato Holdings Pty Ltd (1997) 15 ACLC 477.  


60 The distinction is vital because whilst contingent or prospective creditors are 


taken into account in assessing solvency, possible future claims that might 


crystallise are not. The great probabilities are that if Amaca and Amaba were to 


go into provisional liquidation now, then the only claims that would be paid by 


the liquidator would be those which have crystallised and, after paying the 


doubtless heavy expenses of liquidation, there would be a distribution of surplus 


funds to the shareholder MRCF which would be used for the purpose of the 


alleged charitable fund. The future creditors would get nothing and this may very 


well be the case even if the claim matured the day after the liquidation 


commenced.  


61 Accordingly, the choice between continuing to pay claims at present and going 


into liquidation will not advantage the future claimants one whit. Moreover, 


going into liquidation would preclude any possibility of further funds being 
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injected into the pool to meet future claims. The material before the Court shows 


that there is at the very least a realistic possibility that there might be a further 


injection of funds into the pool.  


62 It is very difficult to see any other course that could be taken other than 


liquidation or continuing to go on as usual. Of course, some completely 


unanticipated event might occur such as the large injection of funds or special 


legislation, but at least, short of this, there is no way in which any alternative 


method can protect the future claimants…  


66 Further, there can be no scheme of arrangement under s 411 of the 


Corporations Act because any arrangement would not be between the members or 


the creditors as defined. It would seem also that there can be no scheme of 


arrangement under s 510 of the Corporations Act under which the companies 


could set aside a fund for future creditors as, unless all creditors consented, there 


could be no arrangement at all.  


67 This must be so even though the authorities show that there is a lesser test as 


to who is a creditor for a scheme of arrangement, namely, a person with an 


arguable case that it is an actual or contingent creditor; see e.g. National Australia 


Bank Ltd v Market Holdings Pty Ltd (2000) 50 NSWLR 465, 469 and Bovis Lend 


Lease Pty Ltd v Wily (2003) 45 ACSR 612, 685. The reason for this is that there 


is still the requirement to show an actual or contingent debt merely that it is 


arguable rather than established; see also Dean-Willcocks v Soluble Solution 


Hydroponics Pty Ltd (1997) 15 ACLC 833.” 


63. I have carefully considered what is said in Edwards v Attorney-General. The grounds 


given for the assumption that future tort claimants are not contingent creditors was at 


the centre of the submissions before me. While not suggesting that the assumptions 


are not correct as a matter of Australian law, they were not the subject of debate or 


submissions in Edwards. There is nothing in Edwards which causes me to revise 


either my conclusion or my reasons as to the status of future tort claimants as 


creditors for the purposes of schemes of arrangement and company voluntary 


arrangements, provided that they have been exposed to asbestos. I agree that a person 


who has not been exposed to asbestos is not a contingent creditor. One of the other 


assumptions made in Edwards was that if there were a surplus in a liquidation it 


would be payable to shareholders and would not be available to pay tort claimants 


whose causes of action accrued after the commencement of the liquidation. I heard 


submissions to the same effect as a matter of English law, which I rejected for the 


reasons given in paragraphs 106-107 of my judgment. Again I see no reason to revise 


my conclusion or reasons on that issue. 


Contingent contribution claimants: status as creditors 


64. Asbestos-related diseases may be divided between the malignant and the non-


malignant. Non-malignant conditions, such as asbestosis and pleural thickening, are 


the result of a cumulative exposure to asbestos. Where a claimant with such a 


condition has been exposed to asbestos by more than one employer, liability is 


divided between each employer and the employee has a separate claim against each 
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employer for its share of the loss. In respect of these divisible diseases, no claims for 


contribution between employers can arise. 


65. In contrast, malignant diseases, such as mesothelioma and lung cancer, may result 


from a single exposure to asbestos. In the present state of scientific knowledge, it is 


impossible for a claimant to establish which of a number of employers is responsible 


for the exposure which caused the disease. In these circumstances, the House of Lords 


held in Fairchild v Glenhaven Funeral Service Ltd [2003] 1 AC 32 that, rather than 


the claim failing due to an inability to prove causation against any particular 


employer, the claimant was entitled to claim damages against all or any of the 


employers who had exposed him to asbestos, and had materially increased the risk of 


contracting the disease. Until the decision of the House of Lords in Barker v Corus 


(UK) Ltd [2006] 2 WLR 1027, it was widely thought, and the Court of Appeal in that 


case held, that the employee could obtain judgment for the full amount of his damages 


against any of the employers, who would then be entitled to make contribution claims 


against the other employers. The House of Lords reversed the decision of the Court of 


Appeal and held that the liability to pay damages to the claimant must be apportioned 


among the employers. There will not accordingly be contribution claims between 


employers where each employer has exposed an employee to asbestos if the exposure 


occurred on different occasions or over different periods of time. There remain 


circumstances in which contribution claims may be made, for example where T&N 


and another person are liable in respect of the same period or incident of exposure to 


asbestos. An example would be a case in which T&N failed to  provide adequate 


safety equipment to an employee who was working on the premises of another person 


who in turn failed to provide a safe workplace or who was liable as occupier of the 


premises.  Most claims will now be made under the Civil Liability (Contribution) Act 


1978, although any case in which the relevant damage occurred, viz, the undetected 


commencement of the disease, before 1 January 1979 may be governed by the Law 


Reform (Married Women and Tortfeasors) Act 1935 which for present purposes is 


substantially the same. 


66. The relevant provisions of the Civil Liability (Contribution) Act 1978 are sections 


1(1)-(4) and 2(1)-(2): 


“1.   (1)  Subject to the following provisions of this 


section any person liable in respect of any 


damage suffered by another person may 


recover contribution from any other person 


liable in respect of the same damage 


(whether jointly with him or otherwise). 


(2) A person shall be entitled to recover 


contribution by virtue of subsection (1) 


above notwithstanding that he has ceased 


to be liable in respect of the damage in 


question since the time when the damage 


occurred, provided that he was so liable 


immediately before he made or was 


ordered or agreed to make the payment in 


respect of which the contribution is sought. 







(3) A person shall be liable to make 


contribution by virtue of subsection (1) 


above notwithstanding that he has ceased 


to be liable in respect of the damage in 


question since the time when the damage 


occurred, unless he ceased to be liable by 


virtue of the expiry of a period of 


limitation or prescription which 


extinguished the right on which the claim 


against him in respect of the damage was 


based. 


(4) A person who has made or agreed to make 


any payment  in bona fide settlement or 


compromise of any claim made against 


him in respect of any damage (including a 


payment into court which has been 


accepted) shall be entitled to recover 


contribution in accordance with this 


section without regard to whether or not he 


himself is or ever was liable in respect of 


the damage, provided, however, that he 


would have been liable assuming that the 


factual basis of the claim against him could 


be established. 


2. (1) Subject to subsection (3) below, in any 


proceedings for contribution under section 


1 above the amount of the contribution 


recoverable from any person shall be such 


as may be found by the court to be just and 


equitable having regard to the extent of 


that person’s responsibility for the damage 


in question. 


(2) Subject to subsection (3) below, the 


court shall have power in any such 


proceedings to exempt any person from 


liability to make contribution, or to direct 


that the contribution to be recovered from 


any person shall amount to a complete 


indemnity.” 


67. The definition of EL Claimant includes any person who has or may at any time in the 


future have a claim for contribution against T&N arising out of other types of EL 


Claims. Plainly any existing judgment against T&N or agreement with T&N for the 


payment of contribution creates a debt in respect of which the contribution claimant is 


a creditor. Beyond that, the following issues were raised. First, does any contingent 


liability exist before a judgment is entered or agreement is made to pay contribution. 


Secondly, in circumstances where a person has been wrongfully exposed to asbestos 


by T&N and by another employer but has yet to develop any disease or condition 







recognised as actionable damage and may never do so, so that either (applying my 


decision in In re T&N Ltd [2005] EWHC 2870) he is a creditor of each employer for 


the purposes of section 425, or as an employee he has an accrued cause of action in 


contract for nominal damages against each, is the other employer a creditor for the 


purposes of section 425 in respect of a contingent claim for contribution. Thirdly, in 


circumstances where the employee has yet to be exposed to asbestos by another 


employer or has yet to be employed by another employer who may expose him to 


asbestos, are such actual or potential employers creditors of T&N for the purposes of 


section 425 in respect of possible future contribution claims. 


68. The position of the parties on these issues was a little complicated. On the third issue, 


only Mr Trower for the EL Insurers submitted that actual or potential employers in 


those circumstances could be creditors for the purposes of section 425. On the first 


and second issues, Mr Snowden for the administrators and Mr Trower submitted that 


there was a contingent liability before judgment or agreement and that the employers 


identified in the second issue were creditors. Mr Field provided assistance on the 


subject of contribution claims but did not adopt any position on the issues. Mr Chivers 


for Cape submitted a skeleton argument which set out arguments against the position 


adopted by the administrators and/or the EL Insurers on these issues, but was 


instructed not to pursue the arguments in oral submissions. 


69. The first issue is whether even an actual contribution claimant is a contingent creditor, 


and thus a creditor for the purposes of section 425, before his claim has been 


quantified by judgment or agreement. The argument is that there is no liability of any 


sort until the court has exercised its discretion under section 2 of the 1978 Act, or 


until the parties have agreed a sum by way of contribution. The argument is based on 


the decision of the Court of Appeal in Glenister v Rowe [2000] Ch 76 that a party to 


litigation does not have a provable debt in the bankruptcy of another party in respect 


of pre-bankruptcy costs unless the order for costs in its favour was made before the 


commencement of the bankruptcy. The grounds for the decision, in which Re 


Sutherland was distinguished, was that the existence of any liability for costs was 


based on the exercise by the court of its discretion to make a costs order and that until 


the discretion was exercised there was no liability, actual or contingent. 


70. It might be enough for present purposes to draw attention to the fact that  Glenister v 


Rowe was concerned only with the status of provable debts in bankruptcy and not 


with any other and different question, such as the  meaning of creditors in section 425.  


As I have already mentioned, this was emphasised by the Court of Appeal in R (on the 


application of Steele)  v Birmingham City Council.  Creditors for the purposes of 


section 425 are not restricted to creditors with provable debts in bankruptcy or 


liquidation. 


71. In any event, I do not consider that a claim for contribution is analogous to claim for 


litigation costs. The right to any costs is entirely dependent on an exercise by the court 


of its discretion to order costs.  In contrast, section 1 of the 1978  Act creates an 


entitlement to contribution, while section 2 is concerned with the assessment of the 


amount of contribution.  Section 1(2) states that a person “shall be entitled to recover 


contribution” notwithstanding certain circumstances, and section 1(3) provides that a 


person “shall be liable to make contribution” notwithstanding certain other 


circumstances. Likewise section  1(4) states that a person who has compromised a 


claim against him  “ shall be entitled to recover contribution”.  The creation by section 







1 of a right to recover contribution is recognised by section 10 of the Limitation Act 


1980.  It creates “a cause of action in its own right”: Virgo Steamship Co SA v 


Skaarup Shipping Corporation, The Kapetan Georgis [1988] 1 Lloyds LR 352 at 357 


per Hirst J. It would be a very odd result that a person who has issued a claim to 


enforce an accrued course of action for contribution was not a contingent creditor as 


regards any contribution which he might recover. 


72. Section 2 of the 1978 Act is in terms directed not to the right to contribution but to 


determining “the amount of the contribution recoverable from any person.” Such 


assessment must be of the amount found by the court to be just and equitable having 


regard (but not exclusively) to the extent of responsibility for the damage in question: 


Resource America International Ltd v Platt Site Services and Barkin Construction Ltd 


[2004] EWCA (Civ) 665 and Brian Warwiker Partnership v HOK International Ltd 


[2005] EWCA (Civ) 962. The court may decide to award no contribution at all, but it 


is telling that this is expressed in section 2(2) as a “power in any such proceedings to 


exempt any person from liability to make contribution”. Unless exempted, the liability 


exists, albeit in an amount to be assessed by the court. 


73. In my judgment, therefore, an actual or potential claimant for contribution is a 


creditor for the purposes of section 425, at the latest when it has an accrued right to 


claim contribution. 


74. The second issue raises for consideration whether a potential claimant for contribution 


is a creditor for the purposes to section 425 at any earlier stage.  The right to recover 


contribution accrues when the contribution claimant is held liable in respect of 


relevant damage by judgment or arbitration award or when he compromises the claim.  


There will be an obvious right to claim contribution, contingent on the claimant being 


held liable in respect of the relevant damage, once the employee has accrued causes of 


action against the two employers.  The potential contribution claimant in such 


circumstances is a creditor for the purposes of section 425. 


75. This assumes that the person with the principal claim has suffered the actionable 


damage.  If that person has been exposed to asbestos by two potential defendants, but 


has not as yet suffered any actionable damage, he will nonetheless be a creditor of 


those potential defendants for the purposes of section 425: In re T&N Ltd [2005] 


EWHC 2870.  In each case the potential defendant has been guilty of wrongful acts or 


omissions, in breach of common law, statutory or contractual duties of care, and its 


liability depends entirely on whether a disease or condition recognised as actionable 


damage develops as a result.  The contingency is the same, whether it is the victim’s 


claim for damages or the claim for contribution which is being considered.  In these 


circumstances, the contribution claimants are for the purposes of section 425 as much 


creditors of each other as the victim is a creditor of each. 


76. The third issue cannot arise under the law as settled by Barker v Corus (UK) Ltd. It 


related to the status of possible contribution claimants who either have yet to expose 


the victim to asbestos or, still more remotely, have yet to employ him.  The latter 


cannot be creditors.  The victim may never be employed again and, even if he is, his 


future employers are unknown and unknowable.  As regards present employers who 


have yet to expose an employee to asbestos, they are not contingent creditors of 


former employers who did expose the employee to asbestos, any more than the 


employee is a creditor of his present employer in respect of possible future exposures.  







Nothing has been done by the present employer which could result in either a claim 


against him or a claim for contribution by him. The pre-requisite for the creation of a 


contingent liability as discussed in Re Sutherland is missing.  


Claimants under the Fatal Accidents Act 1976: status as creditors 


77. Regrettably, some of the employees of T&N who develop asbestos-related diseases 


will die as a result of those diseases. This is likely to be true of those who develop 


mesothelioma and may be true in the case of other diseases such as lung cancer. 


Subject to the satisfaction of certain criteria, if English law is applicable the 


dependants of such employees at the date of death will have a cause of action against 


T&N under the Fatal Accidents Act 1976 (as amended).  It is a new cause of action 


arising on the employee’s death and it is distinct from any cause of action which the 


deceased’s estate may have under the Law Reform (Miscellaneous Provisions) Act 


1934. As a matter of procedure, it is in the first instance for the executor or 


administrator to bring the action, but all or any of the dependants may bring an action 


if there is no executor or administrator or no action has been brought within six 


months after death. In either case such action is brought for the benefit of the 


dependants and only one action may be brought. 


78. There are two principal heads of damages. First, damages for bereavement of an 


amount currently fixed at £10,000 will be awarded but only for the benefit of the 


deceased’s wife, husband or civil partner, subject to immaterial special provisions. 


Secondly, there are damages for “the injury resulting from the death to the dependants 


respectively”. This will mean pecuniary loss, either directly by the loss of actual or 


prospective financial support or indirectly by the loss of gratuitous services provided 


by the deceased. In order to qualify for a claim in respect of financial loss, a 


dependant must (a) come within a defined category of dependant set out in section 


1(3) and (b) have been wholly or partly dependant financially on the deceased at the 


time of death. An action for such damages will not lie where the deceased had already 


recovered final damages by action or agreement in respect of his claim resulting from 


the exposure to asbestos. Damages in respect of funeral expenses may also be 


awarded. 


79. It is clear that where a former employee has died, without compromising his claim, 


his dependants with the right to make claims under the Fatal Accidents Act against 


T&N are creditors for the purposes of section 425 of the Companies Act 1985. They 


have an accrued cause of action. It may be that some dependants do not appreciate 


that they have  the benefit  of these claims, because they are unaware that the 


deceased was employed by T&N or was exposed to asbestos or that such exposure 


caused or may have caused his death or that such claims exist in law. These are not 


factors which prevent their proper classification as creditors. They are factors which a 


court could take into account in exercising its discretion to sanction the scheme. 


80. There are a number of categories of potential or contingent claimants under the Fatal 


Accidents Act. First, there are current dependants of employees who have developed 


an asbestos-related disease. They will in due course have claims as dependants, 


subject to three contingencies: the employee’s death is caused by the disease (or a 


disease which develops from it), the claimants are dependants at the time of death and 


the employee does not compromise his claim before his death. The first is a 


contingency that has yet to occur. The second and third must be satisfied but they will 







be unless there is a subsequent change in circumstances. Applying the reasoning of 


my decision that future tort claimants are creditors for the purposes of section 425, the 


current dependants of the employee who has developed an asbestos-related disease 


are also creditors for those purposes. 


81. Secondly, there are current dependants of an employee who was exposed to asbestos 


during his employment with T&N but has not as yet developed an asbestos-related 


disease. In the case of his dependants there is therefore the additional and prior 


contingency that he develops an asbestos-related disease which causes his death. 


Although the contingency is now more remote, the same reasoning underlying the 


decision that future tort claimants are creditors means that these dependants are also 


creditors for the purposes of section 425. 


82. Thirdly, an employee, who was exposed to asbestos during his employment with 


T&N and who either has already developed an asbestos-related disease or may do so 


in the future, may at the date of his death have dependants who are not currently 


dependants. Obvious examples are future spouses or civil partners and children who 


are born in the future. Although it is likely that there will be some future dependants, 


the class does not by definition exist at present.  


83. Mr Trower submitted that the scheme could become effective now so as to be binding 


on these potential claimants, as and when they become dependants with a claim under 


the Fatal Accidents Act, by virtue of the approval of the employees at the meetings of 


the EL Claimants. He correctly pointed out that, by settling his own claim against 


T&N, an employee deprives his dependants of their separate claim under the Act: 


Read v Great Eastern Railway Co. LR 3QB 555, Nunan v Southern Railway Co 


[1923] 2 KB 703 (Swift J) and [1924] 1 KB 223 (CA). Mr Field told me that in 


practice those diagnosed with mesothelioma are faced with the choice, in the year or 


so during which they survive, between reaching a final settlement or adjudication of 


their claim through the fast-track procedures which have been established to deal with 


these cases or letting their dependants in due course pursue their claims under the Act. 


If the effect of the scheme was to settle the employees’ claims against T&N, this 


would have the effect of depriving their dependants of their statutory claims. 


However, as already discussed, the scheme deals with their claims against the EL 


Insurers, but not against T&N. Mr Trower submitted that the employees could by an 


appropriate provision to that effect in the scheme compromise their future 


dependants’ claims against the EL Insurers. In my judgment they have no power to do 


so and such a scheme would not bind their future dependants. The statutory claims of 


dependants are personal to them, as are the rights in due course vested in them under 


the 1930 Act. The employees have no authority under the Act or at common law to 


compromise or waive those claims, either individually or through a scheme of 


arrangement.         


Composition of classes 


84. The issue here is whether, as the administrators propose, there should be a single meeting of all 


EL Claimants, in the case of each company, or whether they divide into two or more classes, so 


requiring separate meetings.  


85. Separate meetings are required only if there are separate classes of creditors. It is the 


rights of creditors, not their separate commercial or other interests,  which determine 







whether they form a single class or separate classes: In re BTR Plc [1999] 2 BCLC 


675, In re Hawk Insurance Co Ltd [2001] 2 BCLC 480, In re UDL Holdings Ltd 


[2002] 1 HKC 172 at 184-185 per Lord Millett NPJ. Conflicting interests can be taken 


into account when considering whether, as a matter of discretion, to sanction the 


scheme. The rights of those included in a single class need not be identical, provided 


they are “not so dissimilar as to make it impossible for them to consult together with a 


view to their common interest”: Sovereign Life Assurance Co v Dodd [1892] 2 QB 


573 at 583 per Bowen LJ.  


86. The application of this test requires a consideration of (a) the rights of creditors in the 


absence of the scheme and (b) any new rights to which the creditors become entitled 


under the scheme. If there is a material difference between the rights of different 


groups of creditors under (a) or (b), they may constitute different classes for the 


purposes of section 425. Whether they do so will depend on a judgment as to whether 


such differences make it impossible for the different groups to consult together with a 


view to their common interest: see In re Anglo American Insurance Ltd [2001] 1 


BCLC 755, In re Hawk Insurance Co Ltd, and  In re Telewest Communications Plc 


[2005] 1 BCLC 752. 


87. In considering the rights of creditors which are to be affected by the scheme, it is 


essential to identify the correct comparator. In the case of rights against an insolvent 


company, where the scheme is proposed as an alternative to an insolvent liquidation, 


it is their rights as creditors in an insolvent liquidation of the company: In re Hawk 


Insurance Co Ltd [2001] 2 BCLC 480. Those rights may be very different from the 


creditors’ rights against a company which is solvent and will continue in business. In 


the latter case the creditors’ rights against the company as a continuing entity are the 


appropriate comparator:    In re British Aviation Insurance Co Ltd [2005] EWHC 


1621 (Ch). 


88. In the present case, although the schemes will be proposed between the companies 


and their respective EL Claimants, it is the EL Claimants’ actual or potential rights 


against the EL Insurers, arising as a result of the operation of the 1930 Act, which are 


to be compromised. Those rights are themselves subject to the insurers’ coverage and 


avoidance claims. It is the existence of disputed rights against the insurers which 


provides the appropriate comparator. Without the scheme, the litigation with the 


insurers is not compromised and the EL Claimants, whether or not they yet have 


rights against the EL Insurers and whatever stage any claims against T&N or the EL 


Insurers have reached, share an interest in the litigation and its resolution. 


89. It is important to note that the scheme will put in place a run-off, against the trust 


fund, with claims being paid at a percentage designed to ensure so far as possible that 


all admissible claims are treated equally over the term of the run-off. In contrast to a 


cut-off scheme, such as sanctioned in In re Hawk Insurance Co Ltd and proposed in 


In re British Aviation Insurance Co Ltd, contingent claimants will not be required to 


value their claims and actual claimants will not be paid in competition with values 


attributed to contingent claims. Accordingly, in my judgment, EL Claimants with the 


benefit of existing judgments against T&N or final agreements with T&N are not in a 


different position from those who have made claims which have not yet been 


adjudicated or from those who could make claims but have yet to do so. The 


provisions which require claimants with claims as yet unestablished to follow the 


review procedures set out in the trust distribution procedures, in place of ordinary 







litigation, does not put them in a significantly different position in the context of this 


schemes from claimants with the benefit of judgments or settlement agreements. Nor 


in the context of this scheme, which establishes a run-off, is there a significant 


difference between those with present claims and those who may have claims in the 


future. It is a core objective of the scheme to treat their claims, once made, on an 


equal footing. 


90. None of the parties before the court on this application submitted that the differences 


discussed above led to the conclusion that there were separate classes. 


91. Recently the administrators have included in the trust distribution procedures (TDP) 


provision for regular reviews every five years of the values for the different diseases 


included in the TDP of the expedited review process and for the maximum values 


applied under the individual review process. In this way, adjustments can be made on 


a regular basis by reference to changes in the amounts of damages awarded by the 


courts. There is nothing in this aspect of the proposals which requires the creation of 


separate classes, and it would in any case be impossible to do so, because the date at 


which any individual may develop a disease is unknown.  


92. There was however one issue as to classes on which there were opposing submissions. 


This related to the treatment of contribution claims under the TDP. Mr Chivers for 


Cape submitted that the contribution claimants constituted a separate class from the 


other EL Claimants. Their claims would be subject to a “contribution claimants’ 


formula” which was based on the relative duration and nature of exposure during 


different periods of employment. After applying the payment percentage, there would 


be a further deduction of any sums already paid out of the fund in respect of the 


employee whose claim gave rise to the contribution claim. It was in particular this last 


feature at which the main part of Mr Chivers’ submissions was directed. The 


argument on this issue was heard before the House of Lords gave judgment in Barker 


v Corus (UK) Ltd. In the light of the judgment in Barker v Corus (UK) Ltd the 


relevant parts of the TDP are no longer appropriate and the administrators have 


deleted them. Instead, in those cases where contribution claims are made, and it is not 


presently anticipated that there will be many of them, the claims will be determined 


by an individual review by the trustees so as to establish an appropriate apportionment 


factor on the facts of each case. The provision for a further deduction has also been 


removed. 


93. While the claim of an employee is for damages and depends only on the present or 


future development of a disease or other personal injury, the claim of an employer is 


for contribution and depends on an employee who has suffered personal injury 


making a successful claim against the employer. Mr Chivers accepts that this 


contingent aspect of the employers’ claims does not of itself make them a separate 


class. The nature of the claims against the EL Insurers, both of employees and 


employers, is for payment in accordance with the policy terms as and when the claims 


are established. It makes no significant difference that the claims are for damages or 


for contribution or, in relation to both employees and employers, that some are actual 


and others are contingent. Mr Chivers also accepted that it made no difference that 


some creditors in a class might have other means of recovering their claims, for 


example a claim against another person, provided that their rights against the 


company or, in this case, the EL Insurers were not so dissimilar as to require separate 


classes. 







94. Mr Chivers had two grounds for his submission that there should be a separate class 


comprising contribution claimants. First, their claims arise only if employees, who are 


other members of the proposed single class, make claims against them. He submitted 


that where the claims of some creditors depend on action against them by other 


creditors, the rights of these two groups of creditors are so dissimilar as to make it 


impossible for them to consult together in one meeting. In effect, one group of 


creditors can shift the burden of loss on to another group. This is not, in my judgment, 


a distinction which requires the creation of separate classes. The effect of the scheme 


is to compromise claims against the EL Insurers. All members of the proposed single 


class have the same claim against the EL Insurers, that is, to be paid their claims for 


damages or contribution. Likewise all such rights are equally vulnerable to the 


coverage and avoidance issues taken by the EL Insurers. It makes no difference to 


those rights whether the claims are made by employees or by other employers. 


95. The second and principal submission of Mr Chivers related to the further deduction 


from claims of amounts, if any, already paid in respect of the underlying claim. As 


this feature has now been deleted, it is no longer necessary to consider it in detail. My 


conclusion was, for the reasons outlined below, that it did not result in the creation of 


a separate class of contribution claimant. 


96. If the effect of the scheme was that other employers would always receive either 


nothing or a lesser percentage of their claims than employees, it would result in 


separate classes and meetings. There would be a clear and significant difference of 


treatment between the two groups when compared with their present position as 


against the EL Insurers. However, only in certain circumstances would the deduction 


have fallen to be made. If the employee’s claim was paid first by the other employer, 


its contribution claim against the fund would not be differently treated. In a different 


example, if the claim was made first against the fund and the fund paid to the 


employee more than its apportioned share of the liability, it would on normal 


principles have a contribution claim against other employers. However, under the 


terms of the scheme and the trust deed, no contribution claims would be made by the 


fund. Because most of the other employers were confined to a fairly small group, this 


provided a counter-balancing advantage to them. The balance was not, however, level 


because it was likely on the whole that employees worked longer for scheme 


companies than for other employers. A more general benefit was that the greater the 


payments by the fund to employees, the lower the claims which then may be made 


against other employers. 


97. A further factor was that the scheme did not compromise or affect claims against 


T&N itself. Other employers who had contribution claims which were not satisfied in 


whole or in part by the fund would still be able to make their claim against T&N. 


Depending on T&N’s financial position, T&N might be able to make a payment 


which eliminated or reduced any difference in treatment between contribution 


claimants and other claimants. 


98. Miss Bryant for the administrators relied on all the matters referred to above but her 


principal submission in favour of one class and hence one meeting was that the 


fundamental question facing employees and employers alike was whether the scheme 


represented a sensible way of dealing with their claims against the EL Insurers, all of 


which are subject to the same risk that the EL Insurers might succeed in avoiding the 


policies or limiting the coverage. She submitted that the admittedly different treatment 







of their respective claims in certain circumstances was not significant in comparison 


and did not involve such dissimilarity in rights as to prevent them all consulting 


together with a view to their common interests as creditors. 


99. In my judgment, Miss Bryant was correct in her approach. She was right that the basic 


issue facing all claimants is whether the litigation should be compromised on the 


proposed terms. The comparator in the absence of the scheme is not the claimants’ 


rights against the insurers but their disputed claims. They are not exchanging a clear 


right against insurers for their rights under the scheme. The prospect of different 


treatment in certain events should not mask that in other circumstances there would be 


identical treatment, that it could not be known whether such difference would arise 


regularly or rarely, and that there were counterbalancing benefits of some value under 


the scheme. I concluded that the possibility of different rights under the scheme was 


not such as to require a separate meeting of the contribution claimants. Their rights 


under the scheme, viewed as a whole, and their common interest in the litigation with 


the insurers enables them to be part of a single class with the employees for the 


purpose of considering the scheme with a view to their common interest. Submissions 


on the fairness of this aspect of the scheme can be made at the sanction hearing. By 


recording their votes, the views of contribution claimants can be assessed. 


100. The changes to the proposals mean that all contribution claims will be subject to 


individual review so as to determine the appropriate apportionment on the facts of the 


case, whereas other claims will be subject to the expedited review procedure unless a 


claimant elects for an individual review. The lower costs of the expedited procedure is 


reflected in a small financial advantage in using that route, but an expedited procedure 


is not appropriate to the possible contribution claims, whose assessment will very 


much depend on their own facts. These changes have not, as I understand it, been 


notified to Cape. The administrators submit, and I accept, that this difference does not 


have a significance which would require the creation of separate classes, particularly 


in the light of the factors discussed in the preceding two paragraphs.  


Employers’ Liability (Compulsory Insurance) Act 1969 (the 1969 Act) 


101. The 1969 Act imposes on employers an obligation to insure against liability for 


personal injuries sustained by employees in the course of their employment Section 


1(1) provides: 


“1. (1) Except as otherwise provided by this Act, every 


employer carrying on any business in Great Britain shall insure, 


and maintain insurance, under one or more approved policies          


with an authorised insurer or insurers against liability for bodily 


injury or disease sustained by his employees, and arising out of 


and in the course of their employment in Great Britain in that 


business, but except in so far as regulations otherwise provide 


not including injury or disease suffered or contracted outside 


Great Britain.” 


Section 5 creates an offence: 


“5. An employer who on any day is not insured in 


accordance with this Act when required to be so shall be guilty 







of an offence and shall be liable on summary conviction to a 


fine not exceeding two hundred pounds; and where an offence 


under this section committed by a corporation has been 


committed with the consent or convenience of, or facilitated by 


any neglect on the part of, any director, manager, secretary or 


other officer of the corporation, he, as well as the corporation 


shall be deemed to be guilty of that offence and shall be liable 


to be proceeded against an punished accordingly.” 


The offence created by section 5 is one of strict liability. The 1969 Act does not create 


any civil liability for breach of statutory duty: Richardson v Pitt-Stanley [1995] QB 


123. 


102. Two issues were raised in relation to the 1969 Act. First, would the scheme combined 


with the compromise of the claims of and against the EL Insurers involve a 


contravention of the Act. Secondly, as a result of my ruling that future dependants of 


employees were not creditors for the purposes of section 425, it was proposed to 


amend the EL Policies to exclude claims under the Fatal Accidents Act 1976 by future 


dependants from cover under the policies but on terms that they would be entitled to 


claim against the trust fund as if they were EL Claimants. The issue was whether this 


amendment to the EL Policies would contravene the 1969 Act. 


103. The essential features of the proposed arrangements for present purposes are as 


follows. The rights of the EL Claimants against the EL Insurers in respect of EL 


Claims will be assigned to the trustees. EL Claims mean, in short, present and future 


asbestos-related claims. The rights against the EL Insurers are either presently vested 


in the EL Claimants, as regards liabilities which have been incurred within the 


meaning of the 1930 Act, or would in the future be vested in EL Claimants if T&N 


were in administration or liquidation when liability to them was incurred. The EL 


Claimants will be entitled to make claims against the trust fund and will agree not to 


make claims against the EL Insurers. The trustees and T&N will also agree not to 


make claims on the policies in respect of the EL Claims. In addition, as I have 


mentioned, consideration has been given to whether the EL Policies could be 


amended to remove cover for claims under the Fatal Accidents Act by future 


dependants, but on terms that they will be entitled to claim against the trust fund as if 


they were EL Claimants. 


104. As regards the first issue, there are two points to note. First, there is nothing in the 


1969 Act which curtails the right of an insurer who has issued an approved policy 


within the meaning of the Act from avoiding the policy on grounds of non-disclosure. 


The Act imposes obligations on employers; it does not restrict the legal rights of 


insurers, although the Act is no doubt relevant to the construction of a liability policy 


taken out in compliance with the Act. In Dunbar v A&B Painters Ltd [1986] 2 


Lloyd’s LR 38, the problems associated with avoidance were noted, but the right of an 


insurer to avoid was not doubted. Secondly, there is nothing in the 1969 Act which 


curtails the rights of employees to compromise claims of or against insurers where the 


employer’s rights against insurers have been transferred to employees under the 1930 


Act. There is no basis for suggesting that an individual employee could not by 


agreement compromise his claim against insurers and the effect of the scheme is to 


bind all EL Claimants to a compromise of their actual or potential claims against the 


EL Insurers to the same extent as if by individual agreement. Nor can it be the case, if 







the EL Claimants compromise the rights transferred to them by the 1930 Act but the 


liability of T&N to them remains, that T&N is thereafter in breach of the 1969 Act for 


failure to insure or maintain insurance against that liability. 


105. The second issue raises a different question. It involves not a compromise binding on 


EL Claimants by reason of a scheme of arrangement but an amendment to the policies 


agreed by the employer and the insurers to exclude a certain class of potential claim. 


The amendment under consideration will not in substance treat the relevant potential 


claimants any differently from the EL Claimants bound by the scheme. They will be 


able to claim against the fund as if they were EL Claimants and their claims will be 


subject to review and assessment under the TDP in the same way as EL Claims. 


106. Submissions were made on this issue by Mr Stanley for the administrators, by Mr 


Field on behalf of employees and dependants, and by Mr Terry for RSA as one of the 


EL Insurers. All submitted that the proposed amendment would not involve a 


contravention of the 1969 Act, but on a number of different grounds and there was in 


some respects dispute between them. 


107. There were two principal and separate strands to the submissions. The first was 


concerned with whether the claims to be excluded were required by the 1969 Act to 


be covered by insurance. Section 1(1) requires employers to insure “against liability 


for bodily injury or disease sustained by his employees”. It is common ground that 


this is not restricted to claims by employees. Mr Field submitted that “bodily injury or 


disease” did not include death, while claims under the Fatal Accidents Act 1976 are in 


respect of wrongful death. He drew attention to the statutory scheme for compulsory 


road traffic liability insurance which considerably pre-dates the 1969 Act. Now 


contained in the Road Traffic Act 1988, section 145(3)(a) requires that the policy 


must cover liability in respect of death or bodily injury. Mr Field submitted that the 


absence of any reference to death in section 1 of the 1969 Act was telling. In the 


context of a statute which makes breach of section 1 an offence of strict liability, it 


was appropriate to construe the section strictly and to resolve any ambiguity in the 


employer’s favour. However, sections 145(4)(a) and 145(4A) of the Road Traffic Act 


1988 suggest an assumption that liability in respect of death would be covered by 


employers’ liability insurance under the 1969 Act and it has generally been assumed 


that claims under the Fatal Accidents Act are covered by the 1969 Act. As death in 


this context will usually, though not invariably, be preceded by bodily injury or 


disease, and as the Act is not confined to claims by employees, it is surprising if death 


is not intended to be covered. There is no apparent policy reason for not doing so and, 


as a matter of ordinary language, bodily injury could include death.  


108. Mr Stanley did not support Mr Field’s submission but submitted that it was at least 


arguable that a liability to dependants under the Fatal Accidents Act was not within 


section 1 of the 1969 Act, unlike the deceased’s claim which survives his death and 


can be maintained by his personal representatives by virtue of the Law Reform 


(Miscellaneous Provisions) Act 1934. He pointed out that a claim under the 1976 Act 


is a claim to compensate the dependants, principally for their loss of the deceased’s 


support. It is a claim for their economic loss, and not the economic loss of the 


deceased or his estate. Damages may also be awarded for bereavement, which, while 


not an economic loss, is a distinct loss suffered by the dependants. It was, therefore, 


arguably not a claim “for bodily injury or disease”. Although liability under the 1976 


Act depended on death caused by the defendant’s acts or omission, damages are 







awarded not for the death or the personal injury which preceded it but for the distinct 


losses suffered by the dependants. Mr Stanley identified arguments on the language of 


the Act and on the policy considerations underlying it, both in support of and against 


this approach. In particular, as the Act is not confined to claims by employees, the 


most obvious class of other claimants are the dependants of deceased employees. 


Moreover, as Mr Field submitted, damages for economic loss are a principal head of 


damages recoverable by a personal injury claimant, but they are as much damages 


“for bodily injury” as general damages for pain, suffering and loss of amenity, and it 


is artificial to differentiate between claims under the Fatal Accidents Act and claims 


for personal injuries on the basis of the component parts of the award.  


109. I am strongly inclined to the view that claims under the 1976 Act are not excluded 


from the scope of the 1969 Act on either of the bases suggested by Mr Field and Mr 


Stanley but, in light of the view which I take on the other principal submission on this 


issue, it is unnecessary to form a concluded view on these arguments.  


110. The other principal submission was that the proposed amendment to the policies as 


part of, and on the terms of, an overall compromise of the EL Insurers’ coverage and 


avoidance claims did not contravene the 1969 Act. This was Mr Stanley’s main 


submission and it was supported by Mr Terry, although their analysis of the 


construction of the Act to some extent differed. Mr Field submitted that this aspect of 


the compromise could well contravene the Act, if the Act applied to claims under the 


Fatal Accidents Act. 


111. The apparently straightforward provisions of the 1969 Act give rise to some difficult 


issues of construction. This is principally because, as Mr Stanley identified, section 5 


does not sit altogether easily with section 1. They must however be construed as co-


extensive, because the Court of Appeal held in Richardson v Pitt-Stanley [1995] QB 


123 that the Act operates only in the sphere of criminal law. 


112. A liability insurance policy will usually relate to a fixed period, typically one year. 


This is recognised in section 4(2) of the 1969 Act which requires the compulsory 


certificate of insurance to be displayed and available for production and inspection 


“during the currency of the insurance and such further period (if any) as may be 


provided by regulations.” 


113. The cover does not cease at the end of the policy period but continues in respect of the 


insured events which occurred during that period. Different policies may provide 


cover against different categories of events occurring during the policy period. Many 


indemnity policies provide cover against claims made during the policy period, but 


that was not conventionally the case with employers’ liability insurance in 1969 nor 


does it appear to be what is contemplated by section 1(1), although the precise 


requirement of the section is by no means clear. More commonly, employers’ liability 


insurance provided cover against liability for injuries sustained during the policy 


period. This is in fact the nature of the cover provided by the EL Policies issued by 


the Syndicate. It is not, however, the only type of cover which might be provided. The 


EL Policies issued by RSA or its predecessor provide cover against “bodily injury or 


disease caused during the period of insurance and arising out and in the cause of his 


employment.” A disease may be “caused” long before it is “sustained”. 







114. The issue which arises is whether the 1969 Act is contravened if, after the expiry of 


the policy period, the policy is terminated or the terms of the policy are amended so 


that the policy no longer complies with the Act. Termination may occur as a matter of 


agreement. The policy might be commuted by the payment of a lump sum by the 


insurer or terminated with a partial return of premium. This might be agreed in 


relation to a policy such as that written by the Syndicate on the basis of an assessment 


of the likelihood of claims being made in respect of injuries or diseases sustained 


during the policy period. More probably it would occur with a policy like RSA’s, on 


the basis of an assessment of the likelihood of diseases developing as a result of 


causative events during the policy period. Alternatively, termination might involve no 


agreement by the employer. The insurer might exercise a right to avoid the policy for 


misrepresentation or non-disclosure, or the insurer might go into insolvent liquidation 


and the liquidator disclaims the policy. 


115. In these circumstances, does termination or amendment after the expiry of the policy 


period involve a breach of the obligation to “insure, and maintain insurance, under 


one or more approved policies with an authorised insurer or insurers” and, in any 


event, does section 1 impose a continuing obligation to replace it with insurance 


which complies with the Act? 


116. On one construction of the Act, the requirement is restricted to having in place on 


each day on which an employer is carrying on business a policy covering events, 


whether it is injuries and diseases sustained or injuries and diseases caused, on that 


day. The requirement that an employer “shall insure…under one or more approved 


policies” refers to taking out the policy, and the requirement to “maintain insurance 


under one or more approved policies” refers to keeping the policy in place, for 


example by paying periodic premiums, during the policy period. So construed, it fits 


easily with section 5 which provides that an “employer who on any day is not insured 


in accordance with this Act when required to be so shall be guilty of an offence” and 


liable to a fine. If a policy is avoided or otherwise terminated during the policy period, 


and there is then a period during which the employer does not have the required 


insurance, he commits an offence on each day in that period. If the obligation were 


not only to have insurance in place on that day but also thereafter to maintain the 


cover in respect of events which occurred on that day, the employer would be 


committing an offence on each subsequent day unless he could purchase replacement 


cover. This would apply after the end of the policy period as well during it. It could 


very easily prove impossible to obtain replacement insurance, particularly if the 


policy was terminated after the policy period. It is almost certainly impossible to 


obtain retrospective cover in respect of asbestos-related diseases. Section 5 is an 


offence of strict liability and, unless section 1 is confined as indicated above, an 


employer in these circumstances would either have to cease carrying on business or 


commit a new offence on each subsequent day for the indefinite future. It is true that 


this would permit employers to terminate policies voluntarily after the end of the 


policy period, which are needed for the continuing protection of past and present 


employees against past events, without committing an offence under the Act. 


Although this is unattractive, it would be impossible to confine the effect of section 5 


on the termination of policies after the end of the policy period to such cases. 


117. It was on grounds such as these that Mr Stanley submitted that the 1969 Act was not 


directed to the continuing force of policies after the expiry of the policy period. It was 







a more modest measure, introduced as a private member’s bill and designed to deter 


employers from carrying on business without current employers’ liability insurance. 


The Act is capable of being easily applied and understood if the effect of the Act is 


confined in this way, and the creation of a strict liability offence by section 5 is in 


those circumstances reasonable. 


118. Mr Field submitted that the obligation to maintain insurance should be read as having 


a greater significance than keeping the policy in place during the policy period. He 


drew attention to the requirement under section 1(1) to maintain insurance against 


liability not only for bodily injury but also disease. While an accident and injury 


normally coincide, that is not the case with disease. The development of a disease will 


rarely coincide with the breach of duty and, as with asbestos-related diseases, may 


occur many years later. This was well-known in 1969. The growing incidence of 


asbestosis had led to the Asbestos Industry Regulations 1931 and appreciation that 


mesothelioma could result from exposure to small quantities of asbestos dust led to 


the Asbestos Regulations 1969. 


119. Mr Field submitted that these considerations should inform the construction of the 


obligation to maintain insurance. If the obligation to maintain insurance is restricted 


to the policy period, it provides little or no protection to those employees who develop 


diseases, nor does it add to the obligation to insure. Mr Field submitted that it should 


be read as dealing with the mischief presented by the possibility of a consensual 


termination of a policy or an amendment restricting the cover provided by the policy. 


It should be construed as an obligation both to do all acts necessary to keep the cover 


in place and not to do any acts which would bring it to an end. Section 1 therefore 


imposes two duties. One is to be insured on each day in respect of occurrences on that 


day. The other is to maintain, in the sense just described, the relevant policy 


thereafter. Accordingly, a unilateral termination by the insurer after the policy period, 


for example by avoidance, would not involve or lead to a breach of obligation or an 


offence by the employer, whereas a consensual termination or amendment would do 


so. I should add that Mr Field made clear that, in his submission, the duty to maintain 


insurance under an approved policy after the end of the policy period presupposed an 


existing policy and it did not impose a duty to take out a retrospective policy. 


120. How then is that approach applied to a compromise of a claim by the insurer to avoid 


the policy? Mr Field submitted that it depended on whether the insurer’s claim was 


well-founded. If it was, the policy was at an end by reason of the insurer’s unilateral 


act and the compromise was a mitigation of its consequences involving no 


contravention of the Act. If, by contrast, the claim to avoid was not well-founded, 


then it would be the compromise which terminated the policy and there would 


accordingly be a breach of the obligation to maintain insurance. 


121. If correct, this submission would prevent any compromise of a claim to avoid or 


restrict the coverage provided by a policy taken out in compliance with the Act. It 


would be impossible to know whether an offence was committed until the dispute had 


been finally determined, by which time it would be too late to compromise it. As Mr 


Stanley and Mr Terry submitted, this could be highly disadvantageous to the 


employees intended to be protected by the Act, and it is hard to imagine that 


Parliament intended to make the bona fide compromise of a bona fide dispute a 


criminal offence. 







122. Mr Terry explained the particular concerns of the EL Insurers that the scheme, and the 


amendments to the policies, should not involve the commission of an offence on the 


part of T&N or the insurers as accessories. Equally they are concerned that the 


validity of the compromise and the amendments to the policies should not be open to 


attack. Mr Terry supported the approach taken by Mr Stanley, that the absence of 


insurance under an approved policy on a particular day to cover events occurring on 


that day would involve an offence on that day, but not on subsequent days. If a policy 


were terminated during the policy period, the Act would require a replacement policy 


for the remainder of the period but if the policy is terminated for whatever reason 


after the policy period the Act does not require the employer to obtain replacement 


insurance. Otherwise it might require the employer to achieve the impossible. 


Alternatively, and to deal with the mischief of a voluntary commutation after the 


policy period, Mr Terry submitted that section 1 could be construed as prohibiting a 


commutation or voluntary amendment, but not as prohibiting either a unilateral 


avoidance or a termination or amendment as part of a genuine compromise. A 


compromise after the end of the policy period would neither itself involve the 


commission of an offence nor lead to the commission of an offence in the future as a 


result of the absence thereafter of the insurance required by the Act. 


123. I am of the view that Mr Stanley’s construction of the Act is correct. I accept, as he 


does, that it is surprising that an employer could with impunity allow a valid policy to 


be terminated after the end of the policy period, but the wording of section 5 allows 


little or no room for distinguishing between different causes for the absence of 


insurance. If section 5 is construed as applying in such a case, it will apply in the 


other cases in which, for whatever reason, the employer no longer has cover under an 


approved policy after the end of the policy period. The Act does not prohibit insurers 


from avoiding policies, but avoidance may deprive an employer of insurance for 


which no replacement is available. Parliament cannot have intended the employer to 


be thereafter guilty of an offence in such circumstances, nor can it have intended to 


preclude bona fide compromises. Moreover, there is no material to suggest that the 


risk of voluntary commutations was seen as a mischief requiring legislative action. 


124. It is not necessary in this case to reach a final conclusion that a voluntary 


commutation would not involve or cause a breach of the 1969 Act. It is enough to say 


that there is nothing in the Act which precludes a genuine compromise of a genuine 


dispute, even if that involves an amendment of the policy as proposed in this case as 


regards future dependants. Nor is T&N thereafter committing an offence by not 


having a replacement policy to provide against possible liability to future dependants. 


Still less can it be said that the EL Insurers would be guilty of an offence as 


accessories by entering into a genuine compromise, having in good faith asserted a 


right to avoid the policies or to limit the coverage. None of this is academic so far as 


concerns the court’s role in relation to the proposed schemes. If they involved or 


caused the commission of offences, I cannot envisage that the court would sanction 


the schemes. 


Provision for future amendment 


125. The trust deed contains a provision enabling the trustee to amend any part of the TDP, 


except section 1 which sets out the core objective. The power may be exercised only 


“to take account of advances in scientific or medical knowledge or other changes in 


circumstances or in the law insofar as such advances or changes affect EL Claims 







under the TDP”. In an application by Cape to convene meetings to consider the 


scheme of arrangement which it is promoting for the purposes of dealing with 


asbestos liabilities, I held, after full argument, that the court has jurisdiction to 


sanction a scheme where either the scheme, or documents which are an integral part 


of the arrangement, contain provisions for amendment after the scheme has been 


sanctioned. Similarly, the court would in my judgment have jurisdiction to sanction 


the scheme to be promoted by the administrators in this case, with the trust deed 


containing the amendment provision. 


126. Consideration of all aspects of the fairness of the scheme is a matter for the hearing to 


sanction the scheme. It is nonetheless appropriate to say at this stage that the 


amendment provision is not such as would inevitably result in the court declining to 


sanction the scheme. The TDP is intended to operate over a long period, of 40 years 


or more. It is highly likely that there will be scientific or medical advances in that 


time which have a material impact on the operation of the TDP. The same is true of 


changes in the law, as demonstrated by the recent decisions of the Court of Appeal in 


Rothwell v Chemical & Insulating Co Ltd [2006] EWCA Civ 27 and the House of 


Lords in Barker v Corus (UK) Ltd. “Other material changes” could include, for 


example, significant changes in projected rates of return. In order to achieve a fair 


distribution of the trust fund over its expected life, it is almost inevitable that some 


adjustments to the TDP will be required. It would be impracticable to seek to make 


them through further schemes of arrangement. The decision as to any changes to be 


made will be taken by the trustee, which is intended to be a trust company owned by 


the firm in which the administrators are partners. The trustee is properly regarded as 


independent and it will be bound by its fiduciary powers in the exercise of the power 


of amendment. 


Directions as to the meetings 


127. I have referred to the impossibility of assembling a comprehensive and reliable 


database of the names and addresses of former employees of the scheme companies. 


The best database of retired employees and their surviving spouses is that maintained 


by the trustees of the T&N pension fund and notice will be sent to each person whose 


name and address appears in it and who is identified by the administrators as being 


within the class of EL Claimants. It will also be sent to each other person known to 


the administrators as an EL Claimant. Each solicitor known by the administrator to be 


acting for an EL Claimant will be sent the notice in place of the claimant. 


128. It is vitally important that all reasonable steps are taken to bring the proposed scheme 


and the meetings to the attention of those who will be affected by it. As the current 


addresses of many former employees and their dependants are unknown, the role of 


advertisements and similar measures is very important. The administrators intend to 


advertise in a wide range of newspapers, both national and local in areas where 


scheme companies had factories and other workplaces. There will also be 


advertisements in specialist legal and other publications. Although not part of the 


court’s directions, notification will be given to trade unions, firms of solicitors who 


regularly act for claimants, asbestos support groups and others to whom possible 


claimants may turn for help or who may be able to contact possible claimants. 


129. The administrators are also taking steps to ensure that the documents sent to possible 


claimants are as comprehensible as possible, with a question and answer document 







and a list of organisations which may be able to help them, as well as an explanatory 


statement in compliance with section 426. The more complex and formal documents 


will be readily available to possible claimants, as well as being sent to solicitors and 


others, but will not be sent to EL Claimants unless requested. I will direct that a copy 


of the scheme itself need not be included in the documents to be sent to possible 


claimants. This is unusual, although not unprecedented. However, I consider it 


appropriate in the particular circumstances of this case, having regard to the 


complexity of the legal arrangements and the inevitably technical character of the 


terms of the schemes and other documents. Their terms are fully explained in the 


documents which will be sent out and a copy of the scheme and other documents will 


be supplied on request. 


130.  In view of the common characteristics of the proposals for all the companies, the 


meetings will be preceded by a question and answer session open to the EL Claimants 


of all companies. The individual meetings will then follow, and I will direct that it is 


for the chairman to decide whether, in respect of the meeting of EL Claimants of each 


company, those attending other meetings can remain in the hall. The conduct of 


meetings convened pursuant to section 425 is subject to the court’s direction and it is 


open to the court to give directions on matters which would generally be for those 


present at the meeting to decide. Under the general law, it is for those who are both 


present and entitled to be present at a meeting to decide whether persons not entitled 


to be present should remain, although assent will be presumed in the absence of 


objection: Carruth v Imperial Chemical Industries Ltd [1937] AC 707 at 761 and 767. 


In the circumstances where fifty-eight meetings are to be held, the right course in my 


view is to give discretion on this issue to the chairman. I shall likewise give the 


chairman discretion to adjourn any of the meetings if for whatever reason he 


considers it to be the right course.       
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[2] Le tribunal ne reprendra pas tous les faits survenus dans le présent dossier, 
mais réfère le lecteur à un jugement rendu par le soussigné le 17 février 2014 par 
lequel le soussigné accueillait une demande pour un « joint status conference » qui 
s’est  tenu   à  Bangor  (Maine)   le  26  février  2014. 


[3] Les faits mentionnés dans ce jugement sont toujours pertinents et les faits 
survenus suite à ce jugement auront un impact sur le présent jugement. 


[4] Qu’il   suffise   de   mentionner   que   dans   le   jugement   du   17   février   2014,   le  
soussigné   discute,   à   compter   du   paragraphe   57   de   la   décision   jusqu’au   paragraphe  
105,   de   l’opportunité   d’utiliser   la   LACC   pour   permettre   la   vente   d’actifs   hors   du   cours  
ordinaire   des   affaires,   mais   dans   un   cadre   de   continuité   d’exploitation   (as a going 
concern). 


[5] Comme le mentionnait le soussigné dans la décision du 17 février 20141, le 
tribunal   s’est   toujours   assuré du consentement de la FRA et du gouvernement du 
Québec  avant  d’ordonner   l’augmentation   de  la  charge  administrative. 


[6] Or,   le   soussigné   mentionne   également   dans   ce   jugement   qu’une   fois   les   actifs  
vendus,   la   FRA   n’aura   plus   d’intérêt   à   financer   les   procédures en vertu de la LACC 
puisqu’elle  aura  été  payée  en  partie  à  même  les  actifs  vendus.  Dans  les  faits,  la  FRA  a  
tout de même un intérêt pour sa créance non garantie, mais cet intérêt est non 
significatif si on le compare à la somme des créances ordinaires auxquelles la débitrice 
devra faire face. Entre autres, le gouvernement du Québec à lui seul aura une 
réclamation de plus 400 000 000 $, en plus de toutes les autres réclamations des 
victimes.   Il   n’est   donc   pas   dans   l’intérêt  de   la  FRA  de  financer   les  procédures pour les 
créanciers ordinaires. 


[7] C’est   ce   dont   discutait   le   soussigné   dans   sa   décision   du   17   février   à   partir   du  
paragraphe 116. 


[8] Le tribunal explique donc la raison pour laquelle un « joint hearing » sera tenu à 
Bangor le 26 février 2014. 


[9] Bien que le tribunal ait pu sembler pessimiste dans sa décision du 17 février sur 
les  chances  du  dépôt  d’un  plan  d’arrangement  viable  dans  un  futur  rapproché,   il  semble  
que le résultat de cette conférence soit au-delà de ce que le soussigné espérait. 


[10] En effet, cela a permis aux créanciers impliqués autant dans le dossier canadien 
qu’américain,  de  se  rencontrer   pour  la  première  fois.   


                                                 
1 Voir paragraphes 14 à 19. 
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[11] Le procureur du Comité de créanciers américains a présenté un tableau objectif 
de la situation qui a sûrement permis que les discussions s’orientent   dans   la   bonne  
direction. 


[12] L’assureur   responsabilité   de   la   débitrice,   XL Insurance, semble être prête à 
étudier   la  possibilité  d’une  contribution  additionnelle  à  la  somme  de  25 000 000 $  qu’elle  
reconnaît être prête à payer depuis le début du dossier, sous réserve de quittances 
évidemment. 


[13] Il   semble   même   qu’on   puisse   voir   poindre   à   l’horizon   la   possibilité   de  
contributions   de   tiers   pour   contribuer   à   une   offre   permettant   finalement   le   dépôt   d’un  
plan  d’arrangement. 


[14] Tous   admettent   que   le   dépôt   d’un   plan est complexe et que plusieurs difficultés 
devront être aplanies. Une des difficultés est que différents recours ont été intentés 
dans différentes juridictions. 


[15] Les procureurs représentant les successions des 47 personnes décédées lors 
de la tragédie ferroviaire du 6 juillet 2013 ont comparu à Bangor le 26 février 2014 pour 
déclarer   qu’ils   ne   souhaitaient   aucunement   participer   à   un   plan   d’arrangement   et  qu’ils  
refusaient   d’être   inclus   dans   le   groupe   pour   lequel   une   requête   en   autorisation   de  
recours collectif a été déposée au Québec. 


[16] D’ailleurs,   lors   de   la   clôture   de   l’audition   commune,   qui   avait   été   suspendue  
pendant quelques heures pour permettre la négociation entre les parties, les procureurs 
représentant   les   successions   se   sont   plaints   d’avoir   été  mis   à   l’écart   des   discussions  
par les autres créanciers. Le Juge en chef Kornreich qui coprésidait le « joint hearing » 
a alors avisé les procureurs que ce ne sont pas les créanciers qui les ont exclus de 
toutes  discussions,  mais  qu’ils  s’étaient  eux-mêmes exclus des discussions. 


[17] Nous sommes convaincus que ce groupe serait bienvenu à prendre part aux 
discussions  si  un  plan  d’arrangement   devait  être  déposé. 


[18] Un autre point qui peut rendre les parties optimistes sur les chances de dépôt 
d’un   plan   viable   est   la  possibilité  de   l’homologation  d’un  plan  d’arrangement  qui  prévoit  
des   quittances   en   faveur   de   tiers   en   plus   des   administrateurs.   C’est   ce   dont   le  
soussigné discutait dans sa décision du 17 février aux pages 23 à 28. Cette possibilité 
de libération des tiers  est  reconnue  au  Canada  et  semble  avoir  reçue   l’aval  de   la  Cour  
suprême dans Century Services inc. c. Canada (Procureur général)2.  


                                                 
2 [2010] 3 R.C.S. 379. 
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[19] Discutant  des  pouvoirs  des  tribunaux  dans  l’application  de  la  LACC  et  du  fait  que  
les  tribunaux  chargés  d’appliquer   la  LACC ont  été  appelés  à   innover  dans  l’exercice  de  
leur compétence, la Cour suprême mentionne :  


« [62]   L’utilisation   la  plus  créative  des  pouvoirs  conférés  par  la  LACC est sans 
doute le fait que les tribunaux se montrent de plus en plus disposés à autoriser, 
après le dépôt des procédures, la constitution de sûretés pour financer le 
débiteur demeuré en possession des biens ou encore la constitution de charges 
super-prioritaires  grevant  l’actif  du  débiteur  lorsque  cela  est  nécessaire  pour  que  
ce dernier puisse continuer  d’exploiter  son  entreprise  pendant   la   réorganisation  
(voir, p. ex., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (C. Ont. (Div. gén.)); 
United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96, 
conf. (1999), 12 C.B.R. (4th) 144 (C.S.);;  et,  d’une  manière  générale,  J. P. Sarra, 
Rescue!   The   Companies’   Creditors   Arrangement   Act (2007), p. 93-115).  La 
LACC a  aussi  été  utilisée  pour   libérer  des   tiers  des  actions  susceptibles  d’être  
intentées   contre   eux,   dans   le   cadre   de   l’approbation   d’un plan global 
d’arrangement   et   de   transaction,   malgré   les   objections   de   certains   créanciers  
dissidents (voir Metcalfe & Mansfield).  Au  départ,  la  nomination  d’un  contrôleur  
chargé de surveiller la réorganisation était elle aussi une mesure prise en vertu 
du pouvoir de surveillance conféré par la LACC, mais le législateur est intervenu 
et a modifié la loi pour rendre cette mesure obligatoire. » 


(soulignement du soussigné) 


[20] La possibilité de libération de tiers ne semble plus faire de doute au Canada. Par 
contre, cette certitude ne semble pas exister aux États-Unis puisque la Cour suprême 
ne  semble  pas  s’être  penchée  sur  cette  question. 


[21] Le   présent   jugement   ne   lie   évidemment   pas   le   tribunal   américain   et   n’est   basé  
que sur les informations reçues des procureurs dans le présent dossier. Il appartiendra 
au  tribunal   américain  d’en  décider  si  la  question   lui  est  soumise. 


[22] Par   contre,   si   un   plan   d’arrangement   est   accepté   et   homologué   au  Canada   et  
qu’il   est   par   la   suite   reconnu   par   le   tribunal   américain   on   nous   informe que  dans   l’état  
actuel du droit américain, les quittances de tiers obtenues au Canada pourraient être 
opposables aux États-Unis. 


[23] Encore   une  fois,   le  présent   jugement  n’a  pas  autorité  aux  États-Unis. Par contre, 
et   c’est   là   la   bonne   nouvelle,   il   semble   que les probabilités de reconnaissance des 
quittances canadiennes aux États-Unis soient assez fortes pour que des tiers acceptent 
de   contribuer   à   un   plan   d’arrangement  au  Canada  quitte  à  en  débattre  par   la  suite  aux  
États-Unis dans un recours éventuel si certaines personnes persistent aux États-Unis et 
choisissent  de  ne  pas  participer  à  un  plan  d’arrangement   au  Canada. 
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[24] Le   tribunal   a   d’ailleurs   mentionné   aux   procureurs   présents   son   inquiétude   face  
aux faits que certains créanciers pourraient renoncer à leurs droits dans un plan 
d’arrangement   au   Canada   ou   dans   un   recours   collectif   intenté   au   Canada   et   laissent  
filer les dates butoirs imposées par les tribunaux pour déposer leur réclamation pour, 
par la suite, se voir refuser tout recours aux États-Unis. 


[25] Le tribunal   ne   peut   évidemment   pas   forcer   une   partie   à   s’inclure   à   un   recours  
collectif   ou   à   un   plan   d’arrangement,   mais   doit   tout   de   même   s’assurer   que   les  
démarches nécessaires ont été faites afin que des victimes ne soient pas exclues. 


[26] Le tribunal le mentionne afin   que   tous   gardent   ce   problème   à   l’esprit   et   parce  
que   dans   toutes   les   décisions   rendues   en   application   de   la   LACC   l’intérêt  de  tous   les  
créanciers doit être pris en compte. 


[27] En effet, il faut se rappeler que même si un créancier détient un bon recours, il 
pourra   perdre   des   droits   si   un   vote   des   créanciers   englobe   sa   réclamation   et   qu’il   y  
renonce.   Conséquemment,   si   une   proposition   inclut   une   quittance   de   tiers   et   qu’un  
créancier ne participe pas au processus sous la LACC, il pourrait perdre ses droits.  


[28] Comme mentionné dans la décision du 17 février 2014, la vente des actifs a été 
autorisée  même   s’il   n’était   pas   évident   qu’un   plan   d’arrangement   viable  pouvait,  par   la  
suite, être présenté aux créanciers. 


[29] Rappelons   qu’il   n’est   pas   obligatoire   qu’un   plan   soit effectivement déposé pour 
pouvoir bénéficier de la protection de la LACC. Ainsi, Michelle Grant et Tevia R M 
Jeffries dans un article intitulé « Having Jumped off the Cliffs »3 mentionnent :  


« 1. CCAA Considerations 


In deciding if an initial order is appropriate in the circumstances, courts have 
highlighted that the CCAA is a remedial, not a preventative, statute.94 In other 
words, a judge deciding a CCAA application will consider whether, based on the 
evidence before the court, it appears that the CCAA filing, will not result in a 
successful restructuring (using a broad, definition that includes liquidation) and 
will only delay inevitable creditor enforcement action. 


The good faith and due diligence of a debtor filing for CCAA protection is often 
evaluated based on the actions a debtor has taken prior to, or in the course of 
filing for CCAA protection to obtain support from its creditors, to ensure continued 


                                                 
3 Michelle GRANT and Tevia R M. JEFFRIES, Annual Review of Insolvency Law 2013, Janis P. SARRA, 


Carswell publication, Having Jumpep Off the Cliffs, When liquidating why choose CCAA over 
receivership (or vice versa) ?, page 325, à la page 364. 
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supply of goods and services to the business, to support employee's, and to 
obtain refinancing or concessions from stakeholders. 


There is a judicial requirement that a debtor present at least a "germ of a plan" to 
the court in order to obtain CCAA protection, even where the plan will likely 
involve liquidation.95 Consideration must be given to what a "germ of a plan" is in 
the context of a liquidating CCA A where the debtor's assets will be sold as part 
of the proceedings.96 In Tallgrass, Madam Justice Romaine held that "there 
should be germ of a reasonable and realistic plan, particularly if there is 
opposition from the major stakeholders."97 The court must undertake a 
consideration of whether the debtor intends to put forward a plan before its 
creditor body, and whether the debtor's plan is or has any potential to be 
reasonable or realistic in the circumstances. It should be noted that, at this stage, 
only limited affidavit evidence is before the court, and the court has had very 
limited time to consider such evidence given the urgent nature of most 
applications for CCAA protection.98 


______________________ 
94 See, e.g., Inducon, supra note 29 at para. 13; Tallgrass, supra note 29 at para. 14; 


Callidus, supra note 29 at para. 57. 
95 Inducon, supra note 29 at para. 14. 
96 See, e.g., Tallgrass, supra note 29 at para. 14; Callidus, supra note 29 at paras. 57-60. 
97 Tallgrass, ibid. at para. 14 [emphasis added]. 
98 Kaplan, supra note 8 at 129. » 


[30] Dans   l’état   actuel   du   dossier,   nous   avons   plus   qu’un   « germ of a plan » et 
croyons  qu’il  y  a  possibilité  de  trouver   une   solution  viable  et  acceptable. 


[31] Maintenant, revenons à la requête en augmentation de la charge administrative. 


[32] Bien que le gouvernement américain a toujours consenti aux charges et à 
l’augmentation   de   celle-ci,   il   s’oppose   aujourd’hui   à   l’augmentation   de   la   charge  
demandée. Il est à noter que tout en s’opposant   à   l’augmentation   de   la   charge,   il  
consent   à  la  requête  pour  la  sixième  demande  d’extension  de  délai. 


[33] Mentionnons immédiatement que la charge demandée est de 4 000 000 $, ce 
qui est de beaucoup supérieur aux charges normalement accordées. 


[34] Par contre, normalement, les honoraires des professionnels sont payés au fur et 
à mesure et sont souvent financés par un D.I.P. financing pour lequel une charge 
prioritaire a également été accordée. Dans le présent dossier, afin de ne pas affecter le 
flux de trésorerie,   les   professionnels   ont   accepté   d’attendre   la   réalisation   des   actifs  
avant   d’être   payés.   C’est   pourquoi   la   charge   demandée   est   aussi   élevée.   Dans   un  
dossier ordinaire, la charge administrative garantit normalement les dernières notes 
d’honoraires   au cas où le processus échouerait et que la débitrice se retrouverait en 
faillite.   Ainsi,   les   dernières   notes   d’honoraires   seraient   couvertes   par   la   charge   alors  
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que les honoraires payés pendant le processus seraient vraisemblablement couverts 
par le D.I.P. financing (voir article 11.2 (1) LACC). 


[35] La   requête   en   augmentation   de   la   charge   est   présentée   en   vertu   de   l’article  
11.52   LACC   puisqu’elle   est   en   faveur   du   contrôleur   et   des   procureurs,   plutôt   qu’en  
faveur   d’un  créancier  temporaire,  en  vertu   de  l’article  11.2 (1) LACC. 


[36] Par   contre,   le   tribunal   croit   qu’en   plus   d’utiliser   les   critères   de   l’article   11.52,   le  
tribunal   peut   également   utiliser   les   critères   de   l’article   11.2   puisque   la   finalité   du  
financement est semblable. 


[37] Lorsque   l’ordonnance   initiale   est   accordée le 8 août 2013, la débitrice avait 
demandé   la   création   d’une   charge   administrative   de   1 500 000 $.  L’ordonnance   initiale  
accordait une charge administrative de 500 000 $. En date du 9 octobre 2013, le 
soussigné a augmenté cette charge administrative à 2 500 000 $.   Il   est   à   noter   qu’à  
cette  date,  aucun  professionnel  n’avait  encore  été  payé  afin  de  ne  pas  affecter  le  flux  de  
trésorerie. 


[38] Il   est   à   noter   qu’à   cette   époque,   la   FRA   s’était   opposée   à   l’augmentation  de   la  
charge. Par contre, en date du 13 décembre 2013, une requête a été déposée pour 
demander une augmentation de la charge à la somme de 5 000 000 $. 


[39] En date du 19 décembre 2013, le soussigné ordonnait que la charge 
administrative soit augmentée à 3 250 000 $ vu le consentement de la FRA qui 
consentait à une augmentation de 750 000 $. 


[40] Sans   que   cette   condition   fasse   partie   de   l’ordonnance   du   soussigné,   la   FRA  
avait convenu avec la débitrice que celle-ci   lui   ferait   parvenir   les   notes   d’honoraires  
qu’elle  recevrait  des  différents  professionnels. 


[41] À la mi-janvier 2014, les procureurs de la FRA avaient reçu pour 2 942 000 $ de 
factures  auxquelles   ils  ne  se  sont   jamais  opposés  si  ce  n’est  que  de  mentionner  que   la  
FRA trouvait que les comptes étaient élevés. 


[42] Il est à noter que la FRA a aussi consenti à une charge sur les actifs américains 
pour payer les professionnels chargés du dossier aux États-Unis. 


[43] Le tribunal a permis la vente des actifs de la débitrice le 23 janvier 2014. 


[44] Bien que la vente ait été autorisée, toutes les démarches pour clore cette vente 
ne sont  pas  encore  complétées  et  ne  pourront,  vraisemblablement,  pas   l’être  avant  avril  
2014. 
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[45] Rien   ne   laisse   croire   que   l’on   puisse   imputer   ces   délais   à   une   quelconque  
négligence ou mauvaise foi. La complexité du dossier ne permet pas de clore la 
transaction aussi  rapidement  qu’on   l’aurait  voulu.    


[46] D’ailleurs,   la  FRA  ne  s’oppose  pas  à  la  requête  en  extension   de  délai. 


[47] En date du 28 février 2014, les honoraires et le débours exigibles des nombreux 
professionnels (déductions faites des provisions sur honoraires antérieurs au dépôt de 
la requête et avant les taxes de vente) totalisaient approximativement 3 200 000 $. 
Toutefois, le sixième rapport du contrôleur mentionne que les professionnels ont été 
informés que la requérante pourrait ne pas être en mesure de réclamer des crédits de 
taxes sur les intrants, sur les taxes de vente facturée par les professionnels. Ceci aurait 
pour   effet   d’augmenter   le   montant   à   débourser   au   28   février   2014   à   la   somme   de  
3 600 000 $ (taxes incluses). 


[48] Les honoraires incluant les taxes sont en conséquence supérieurs à la charge 
administrative   actuelle.   C’est   la   raison   pour   laquelle   les   professionnels   cherchent   à  
obtenir une augmentation de 750 000 $   de   la   charge   administrative.   L’augmentation  
serait suffisante pour couvrir les honoraires engagés   jusqu’à   la   fin   février   2014   et   une  
provision supplémentaire de 400 000 $   pour   couvrir   les  honoraires  estimatifs   jusqu’à   la  
fin de la prorogation demandée. 


[49] Les honoraires des professionnels serviront à : 


– traiter toutes les questions relatives à la conclusion   de   l’opération   de  
vente des actifs; 


– assurer la distribution appropriée du produit de vente; 
– demander des prorogations nécessaires; 
– participer à la conférence tenue à Bangor ordonnée par le tribunal. 


[50] Cette garantie permettra également aux professionnels de participer à 
l’élaboration  d’un  plan  d’arrangement  viable   incluant   la  participation  de  tiers  en  échange  
de quittances probables. 


[51] On pourrait être porté à croire que le créancier garanti a raison de vouloir limiter 
ses déboursés au coût de vente des actifs sans avoir à participer au coût de 
préparation   d’un   plan   d’arrangement   qui  ne   lui  profitera  pas.  Mais  ceci  n’est  pas  tout  à  
fait   exact.   Bien   qu’une   limite   puisse   être   atteinte,   et   elle   le   sera   bientôt,   le   créancier  
garanti ne peut limiter la charge administrative aux seules démarches qui lui 
bénéficient.  Ce  n’est  d’ailleurs  pas   la  prétention  de   la  FRA.  Elle  est  consciente  qu’elle  a  
bénéficié de la LACC pour réaliser ses garanties et est également consciente que les 
professionnels qui acceptent   d’agir   suite   à   l’ordonnance   initiale   ont   des   obligations  
envers tous les créanciers et pas seulement face aux créanciers garantis. 
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[52] Lorsque   la   FRA   a   accepté   d’utiliser   la   LACC   pour   réaliser   ses   garanties,   elle  
devait être consciente que cela engendrerait des dépenses additionnelles dont elle ne 
serait pas la seule bénéficiaire. 


[53] Il  est   loin  d’être  évident  que   le  recours  à  un  séquestre  pour  réaliser  les  garanties  
aurait   été   plus   économique.   Le   tribunal   n’a   d’ailleurs   pas   à   discuter   de   la  stratégie  de  
réalisation des garanties adoptées par les créanciers. 


[54] La FRA a raison de se plaindre du fait que les coûts de réalisation équivalent 
presque à la réalisation elle-même. 


[55] Par   contre,   au  moment  d’autoriser   la  vente  aux  enchères,   tous  espéraient  que   la  
vente rapporterait un montant plus élevé que les 14 000 000 $ recueillis. 


[56] Personne   ne   pouvait   prévoir  qu’à   la   fin  décembre  2013,  un  déraillement  de  train  
provoquerait   un   incendie   au  Dakota   du  Nord   et   qu’en   date   du   7   janvier   2014,   un  train  
transportant du pétrole brut déraillerait au Nouveau-Brunswick causant un incendie. 
Ces deux déraillements auraient pu être aussi catastrophiques que celui de Lac-
Mégantic  s’ils  n’étaient  pas  survenus   dans  des  lieux  non  habités. 


[57] On comprend donc pourquoi les enchérisseurs ne se sont pas bousculés pour 
acquérir un chemin de fer quelques jours plus tard. 


[58] Il   est   facile   aujourd’hui   d’analyser   la   situation   comme   un   gérant   d’estrade,  mais  
tel  n’est  pas  le  rôle  du  tribunal. 


[59] Le tribunal doit se demander si les critères pour accorder une augmentation de 
charge sont remplis. Un de ces critères est le consentement des créanciers garantis. 
Cela   ne   signifie   pas   que   le   refus   d’un   créancier   garanti   est   une   fin   de   non-recevoir à 
une augmentation de la charge. 


[60] Le tribunal doit analyser également la bonne foi des parties. La bonne foi inclut 
également celle du créancier garanti. 


[61] Un   créancier  ne  peut  accepter   l’utilisation  de   la  LACC  pour   la  réalisation  de  ses  
sûretés   et   consentir   à   l’augmentation   des   charges   jusqu’à   ce   que   les   professionnels  
dépassent un point de non-retour.  Refuser   l’augmentation  de   la  charge   impliquerait  que  
les professionnels risqueraient de travailler sans être rémunérés. Le tribunal voit mal 
comment il pourrait ordonner à des professionnels de travailler bénévolement. On ne 
peut exiger   des   professionnels   qu’ils   continuent   à   travailler,   mais   leur   refuser   une  
garantie de paiement de leurs honoraires. 


[62] Bien  sûr,   le   tribunal  est  d’accord  avec  le  procureur  de  la  FRA  lorsqu’il  affirme  que  
les honoraires réclamés doivent être raisonnables. 
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[63] Le  tribunal   est  d’accord  avec  la  juge  La  Vigne4 lorsqu’elle   affirme :  


« [36]      À mon sens, le tribunal doit prendre en considération les facteurs ci-
dessous   lorsqu’il  se  penche  sur  les  honoraires  d’avocat  exigés  dans  le  contexte  
de procédures engagées sous le régime de la Loi sur les arrangements avec les 
créanciers des compagnies :  


•   le  temps  consacré  à  l’affaire  par  l’avocat;;    


•   la  compétence  dont  l’avocat  a  fait  montre;;   


•   les frais et la conduite des procédures en général;  


•   les résultats du  travail  de  l’avocat  et  la  part  de  succès  obtenue;;   


•   la  nature,  l’importance  et  l’urgence  des  questions  à  régler;;   


•   la  taille  et  la  complexité  de  l’entreprise  à  restructurer;;   


•   les attentes raisonnables des diverses parties, notamment les 
estimations  transmises  au  tribunal  ou  à  d’autres  intervenants;;     


•   le fonds à partir duquel les honoraires doivent être payés; 


•   la  situation  et  l’intérêt  de  la  compagnie;;   


•   la capacité de payer de la compagnie;  


•   les vues du contrôleur, des créanciers principaux et de la compagnie 
insolvable.   » 


[64] Par   contre,   ce   n’est   pas   au   moment   de   l’augmentation   ou   de   l’établissement  
d’une  charge  qu’il  y  a  lieu  d’appliquer  ces  critères. 


[65] Les professionnels ont droit au paiement de leurs honoraires raisonnables. 


[66] Ce   n’est   pas   parce   que   des   honoraires   sont   élevés   qu’ils   ne   sont   pas  
raisonnables.   Il  s’agit  d’une  question  de  fait  qui  doit  être  analysée  lorsque  le  compte  est  
contesté. 


[67] Par   contre,   refuser   l’augmentation   de   la   charge   à  ce  stade-ci, sans même avoir 
analysé ceux-ci équivaudrait à déclarer que ces honoraires ne sont pas raisonnables. 


[68] Il   est   d’ailleurs   intéressant   de   noter   que   jamais   la   FRA   ou   ses   procureurs   n’ont  
indiqué   aux   professionnels   impliqués   en   quoi   les   comptes  qu’ils  ont  reçus  à  ce   jour  ne  
seraient pas raisonnables. 


                                                 
4 In re : Tepper Holdings inc., 2011 NBBR 311. 
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[69] Relativement au coût élevé des honoraires professionnels, la professeure Janis 
P. Sarra mentionne5 :  


« The best limitation on legal and professional fees is where banks and secured 
parties refuse to fund unnecessary litigation. Where secured creditors' claims are 
impaired or at risk, such creditors can serve as an important check on excessive 
litigation and excessive professional fees. Where this situation is not the case, 
there are few controls on the amount of legal and professional fees in insolvency 
cases, particularly where the fees are coming out of the debtor's assets, a 
situation that is exacerbated in international corporate group insolvency 
proceedings. There is a lack of transparency about the amount of the value of the 
assets that is going to professionals, a lack of accountability regarding the 
quantum of fees, and the inability of the court to control the fees. While Canadian 
courts can do little to control foreign professional fees, there could be some basic 
statutory requirements that might temper excessive fees being paid out of the 
Canadian debtor's assets. 


There could be an obligation on the monitor to report on legal, administrative and 
professional fees, making transparent the real costs of the proceedings, who is 
paying and who is being prejudiced by the diminution of the value of the assets to 
meet these costs. There could be a threshold imposed, whereby accounts need 
to be taxed, regardless of type of professional, if the fees are being paid out of 
the debtor's assets. There could be a requirement to approve fees on an ongoing 
basis, with an obligation to disclose to parties the' extent to which fees are 
coming out of the assets that would otherwise be available to claimants. In the 
US, a guideline effective November 2013 requires that legal firms disclose their 
fees in larger Chapter 11 US Bankruptcy Code cases to the court, the US trustee 
and major parties, including disclosing blended hourly rates and fees per task.85 


_______________ 


85 US Department of Justice, "Appendix B Guidelines for Reviewing Applications for 
Compensation and Reimbursement of Expenses Filed Under United States Code by 
Attorneys in Larger Chapter 11 Cases", Federal Register / Vol. 78, June 2013, 
http://www.justice.gov/ust/eo/rules_regulations/guidelines/docs/Fee_Guidelines.pdf. 
See also Australian Government, Proposal paper: A modernisation and harmonisation 
of the regulatory framework applying Io insolvency practitioners in Australia, 
December2011. » 


[70] En la présente instance, le tribunal croit que les créanciers garantis ont des 
garanties suffisantes que les honoraires professionnels seront raisonnables. À défaut 
de quoi, ils pourront être déterminés par le tribunal. 


                                                 
5 Janis P. SARRA, Annual Review of Insolvency Law 2013, Imhotep’s   Ingenuity,   Developing   Canada’s  


Capacity to Address Corporate Group Insolvency, Carswell publication, page 193, à la page 230. 
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POUR CES MOTIFS, LE TRIBUNAL :  


[71] ACCUEILLE la requête en augmentation de la charge administrative; 


[72] ORDONNE que   le   paragraphe   41   de   l’ordonnance   initiale   soit   réamendé   et   se  
lise maintenant ainsi : 


« DECLARES that the Monitor, the Monitors legal counsel (Woods LLP), 
the Petitioner's legal counsel (Gowling Lafleur Henderson LLP) and the 
Monitor and the Petitioners respective advisers, as security for the 
professional fees and disbursements incurred both before and after the 
making of the Order and directly related to these proceedings, the Plan 
and the Restructuring, be entitled to the benefit of and are hereby granted 
a charge and security in the Property to the extent of the aggregate 
amount of $4,000,000 (the "Administration Charge"), having the priority 
established by paragraphs [42] and [43] hereof; 


ORDERS that the Administration Charge shall be decreased by the 
amount of any payment made on account of the Restructuring Fees; 


ORDERS the provisional execution of the order to intervene herein 
notwithstanding any appeal, without the necessity of furnishing any 
security; » 


[73] LE TOUT sans frais. 


 


 _(s) Gaétan Dumas, j.c.s.______________ 
GAÉTAN DUMAS, J.C.S. 


Me Patrice Benoit 
Gowling Lafleur Henderson s.e.n.c.r.l 
Procureurs du Petitioner 
 
Me Sylvain Vauclair 
Woods s.e.n.c.r.l. 
Procureurs du Monitor 
 
Me Jacques Darche 
Borden Ladner Gervais, s.e.n.c.r.l., s.r.l. 
Procureurs du Creditor 
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 La compagnie débitrice a déposé une requête sous le 
régime de la Loi sur les arrangements avec les créan-
ciers des compagnies (« LACC ») et obtenu la suspension 
des procédures dans le but de réorganiser ses finances. 
Parmi les dettes de la compagnie débitrice au début de 
la réorganisation figurait une somme due à la Couronne, 
mais non versée encore, au titre de la taxe sur les produits 
et services (« TPS »). Le paragraphe 222(3) de la Loi sur 
la taxe d’accise (« LTA ») crée une fiducie réputée visant 
les sommes de TPS non versées. Cette fiducie s’applique 
malgré tout autre texte législatif du Canada sauf la Loi 
sur la faillite et l’insolvabilité (« LFI »). Toutefois, le par. 
18.3(1) de la LACC prévoyait que, sous réserve de certai-
nes exceptions, dont aucune ne concerne la TPS, les fidu-
cies réputées établies par la loi en faveur de la Couronne 
ne s’appliquaient pas sous son régime.


 Le juge siégeant en son cabinet chargé d’appliquer la 
LACC a approuvé par ordonnance le paiement à Century 
Services, le principal créancier garanti du débiteur, d’une 
somme d’au plus cinq millions de dollars. Toutefois, il a 
également ordonné à la compagnie débitrice de retenir 
un montant égal aux sommes de TPS non versées et de le 
déposer séparément dans le compte en fiducie du contrô-
leur jusqu’à l’issue de la réorganisation. Ayant conclu 
que la réorganisation n’était pas possible, la compagnie 
débitrice a demandé au tribunal de lever partiellement 
la suspension des procédures pour lui permettre de faire 
cession de ses biens en vertu de la LFI. La Couronne a 
demandé par requête le paiement immédiat au receveur 
général des sommes de TPS non versées. Le juge sié-
geant en son cabinet a rejeté la requête de la Couronne et 
autorisé la cession des biens. La Cour d’appel a accueilli 
l’appel pour deux raisons. Premièrement, elle a conclu 
que, après que la tentative de réorganisation eut échoué, 
le juge siégeant en son cabinet était tenu, en raison de la 
priorité établie par la LTA, d’autoriser le paiement à la 
Couronne des sommes qui lui étaient dues au titre de la 
TPS, et que l’art. 11 de la LACC ne lui conférait pas le 
pouvoir discrétionnaire de maintenir la suspension de la 
demande de la Couronne. Deuxièmement, la Cour d’ap-
pel a conclu que, en ordonnant la ségrégation des sommes 
de TPS dans le compte en fiducie du contrôleur, le juge 
siégeant en son cabinet avait créé une fiducie expresse en 
faveur de la Couronne.


 Arrêt (la juge Abella est dissidente) : Le pourvoi est 
accueilli.


 La juge en chef McLachlin et les juges Binnie, LeBel, 
Deschamps, Charron, Rothstein et Cromwell : Il est pos-
sible de résoudre le conflit apparent entre le par. 222(3) 
de la LTA et le par. 18.3(1) de la LACC en les interpré-
tant d’une manière qui tienne compte adéquatement de 
l’historique de la LACC, de la fonction de cette loi parmi 


 The debtor company commenced proceedings under 
the Companies’ Creditors Arrangement Act (“CCAA”), 
obtaining a stay of proceedings to allow it time to reor-
ganize its financial affairs. One of the debtor com-
pany’s outstanding debts at the commencement of the 
reorganization was an amount of unremitted Goods and 
Services Tax (“GST”) payable to the Crown. Section 
222(3) of the Excise Tax Act (“ETA”) created a deemed 
trust over unremitted GST, which operated despite any 
other enactment of Canada except the Bankruptcy and 
Insolvency Act (“BIA”). However, s. 18.3(1) of the CCAA 
provided that any statutory deemed trusts in favour of 
the Crown did not operate under the CCAA, subject to 
certain exceptions, none of which mentioned GST.


 Pursuant to an order of the CCAA chambers judge, 
a payment not exceeding $5 million was approved to 
the debtor company’s major secured creditor, Century 
Services. However, the chambers judge also ordered 
the debtor company to hold back and segregate in the 
Monitor’s trust account an amount equal to the unre-
mitted GST pending the outcome of the reorganization. 
On concluding that reorganization was not possible, 
the debtor company sought leave of the court to par-
tially lift the stay of proceedings so it could make an 
assignment in bankruptcy under the BIA. The Crown 
moved for immediate payment of unremitted GST to 
the Receiver General. The chambers judge denied the 
Crown’s motion, and allowed the assignment in bank-
ruptcy. The Court of Appeal allowed the appeal on two 
grounds. First, it reasoned that once reorganization 
efforts had failed, the chambers judge was bound under 
the priority scheme provided by the ETA to allow pay-
ment of unremitted GST to the Crown and had no dis-
cretion under s. 11 of the CCAA to continue the stay 
against the Crown’s claim. Second, the Court of Appeal 
concluded that by ordering the GST funds segregated 
in the Monitor’s trust account, the chambers judge had 
created an express trust in favour of the Crown.


 Held (Abella J. dissenting): The appeal should be 
allowed.


 Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Charron, Rothstein and Cromwell JJ.: The apparent con-
flict between s. 222(3) of the ETA and s. 18.3(1) of the 
CCAA can be resolved through an interpretation that 
properly recognizes the history of the CCAA, its func-
tion amidst the body of insolvency legislation enacted by 
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l’ensemble des textes adoptés par le législateur fédéral en 
matière d’insolvabilité et des principes d’interprétation 
de la LACC reconnus dans la jurisprudence. L’historique 
de la LACC permet de distinguer celle-ci de la LFI en 
ce sens que, bien que ces lois aient pour objet d’éviter 
les coûts sociaux et économiques liés à la liquidation de 
l’actif d’un débiteur, la LACC offre plus de souplesse et 
accorde aux tribunaux un plus grand pouvoir discrétion-
naire que le mécanisme fondé sur des règles de la LFI, 
ce qui rend la première mieux adaptée aux réorganisa-
tions complexes. Comme la LACC ne précise pas ce qui 
arrive en cas d’échec de la réorganisation, la LFI four-
nit la norme de référence permettant aux créanciers de 
savoir s’ils ont la priorité dans l’éventualité d’une faillite. 
Le travail de réforme législative contemporain a prin-
cipalement visé à harmoniser les aspects communs à la 
LACC et à la LFI, et l’une des caractéristiques importan-
tes de cette réforme est la réduction des priorités dont 
jouit la Couronne. Par conséquent, la LACC et la LFI 
contiennent toutes deux des dispositions neutralisant les 
fiducies réputées établies en vertu d’un texte législatif 
en faveur de la Couronne, et toutes deux comportent des 
exceptions expresses à la règle générale qui concernent 
les fiducies réputées établies à l’égard des retenues à la 
source. Par ailleurs, ces deux lois considèrent les autres 
créances de la Couronne comme des créances non garan-
ties. Ces lois ne comportent pas de dispositions claires 
et expresses établissant une exception pour les créances 
relatives à la TPS.


 Les tribunaux appelés à résoudre le conflit appa-
rent entre le par. 222(3) de la LTA et le par. 18.3(1) de la 
LACC ont été enclins à appliquer l’arrêt Ottawa Senators 
Hockey Club Corp. (Re) et à trancher en faveur de la 
LTA. Il ne convient pas de suivre cet arrêt. C’est plutôt 
la LACC qui énonce la règle applicable. Le paragraphe 
222(3) de la LTA ne révèle aucune intention explicite 
du législateur d’abroger l’art. 18.3 de la LACC. Quand 
le législateur a voulu protéger certaines créances de la 
Couronne au moyen de fiducies réputées et voulu que 
celles-ci continuent de s’appliquer en situation d’insol-
vabilité, il l’a indiqué de manière explicite et minutieuse. 
En revanche, il n’existe aucune disposition législative 
expresse permettant de conclure que les créances relati-
ves à la TPS bénéficient d’un traitement préférentiel sous 
le régime de la LACC ou de la LFI. Il semble découler 
de la logique interne de la LACC que la fiducie réputée 
établie à l’égard de la TPS est visée par la renonciation du 
législateur à sa priorité. Il y aurait une étrange asymétrie 
si l’on concluait que la LACC ne traite pas les fiducies 
réputées à l’égard de la TPS de la même manière que 
la LFI, car cela encouragerait les créanciers à recourir à 
la loi la plus favorable, minerait les objectifs réparateurs 
de la LACC et risquerait de favoriser les maux sociaux 
que l’édiction de ce texte législatif visait justement à 


Parliament and the principles for interpreting the CCAA 
that have been recognized in the jurisprudence. The his-
tory of the CCAA distinguishes it from the BIA because 
although these statutes share the same remedial purpose 
of avoiding the social and economic costs of liquidating 
a debtor’s assets, the CCAA offers more flexibility and 
greater judicial discretion than the rules-based mecha-
nism under the BIA, making the former more responsive 
to complex reorganizations. Because the CCAA is silent 
on what happens if reorganization fails, the BIA scheme 
of liquidation and distribution necessarily provides the 
backdrop against which creditors assess their priority in 
the event of bankruptcy. The contemporary thrust of leg-
islative reform has been towards harmonizing aspects of 
insolvency law common to the CCAA and the BIA, and 
one of its important features has been a cutback in Crown 
priorities. Accordingly, the CCAA and the BIA both con-
tain provisions nullifying statutory deemed trusts in 
favour of the Crown, and both contain explicit excep-
tions exempting source deductions deemed trusts from 
this general rule. Meanwhile, both Acts are harmonious 
in treating other Crown claims as unsecured. No such 
clear and express language exists in those Acts carving 
out an exception for GST claims.


 When faced with the apparent conflict between s. 
222(3) of the ETA and s. 18.3(1) of the CCAA, courts 
have been inclined to follow Ottawa Senators Hockey 
Club Corp. (Re) and resolve the conflict in favour of 
the ETA. Ottawa Senators should not be followed. 
Rather, the CCAA provides the rule. Section 222(3) of 
the ETA evinces no explicit intention of Parliament to 
repeal CCAA s. 18.3. Where Parliament has sought to 
protect certain Crown claims through statutory deemed 
trusts and intended that these deemed trusts continue 
in insolvency, it has legislated so expressly and elabo-
rately. Meanwhile, there is no express statutory basis 
for concluding that GST claims enjoy a preferred treat-
ment under the CCAA or the BIA. The internal logic of 
the CCAA appears to subject a GST deemed trust to the 
waiver by Parliament of its priority. A strange asymme-
try would result if differing treatments of GST deemed 
trusts under the CCAA and the BIA were found to exist, 
as this would encourage statute shopping, undermine 
the CCAA’s remedial purpose and invite the very social 
ills that the statute was enacted to avert. The later in 
time enactment of the more general s. 222(3) of the ETA 
does not require application of the doctrine of implied 
repeal to the earlier and more specific s. 18.3(1) of the 
CCAA in the circumstances of this case. In any event, 
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prévenir. Le paragraphe 222(3) de la LTA, une dispo-
sition plus récente et générale que le par. 18.3(1) de la 
LACC, n’exige pas l’application de la doctrine de l’abro-
gation implicite dans les circonstances de la présente 
affaire. En tout état de cause, par suite des modifications 
apportées récemment à la LACC en 2005, l’art. 18.3 a 
été reformulé et renuméroté, ce qui en fait la disposition 
postérieure. Cette constatation confirme que c’est dans 
la LACC qu’est exprimée l’intention du législateur en ce 
qui a trait aux fiducies réputées visant la TPS. Le conflit 
entre la LTA et la LACC est plus apparent que réel.


 L’exercice par les tribunaux de leurs pouvoirs discré-
tionnaires a fait en sorte que la LACC a évolué et s’est 
adaptée aux besoins commerciaux et sociaux contempo-
rains. Comme les réorganisations deviennent très com-
plexes, les tribunaux chargés d’appliquer la LACC ont été 
appelés à innover. Les tribunaux doivent d’abord inter-
préter les dispositions de la LACC avant d’invoquer leur 
compétence inhérente ou leur compétence en equity pour 
établir leur pouvoir de prendre des mesures dans le cadre 
d’une procédure fondée sur la LACC. À cet égard, il faut 
souligner que le texte de la LACC peut être interprété 
très largement. La possibilité pour le tribunal de rendre 
des ordonnances plus spécifiques n’a pas pour effet de 
restreindre la portée des termes généraux utilisés dans 
la LACC. L’opportunité, la bonne foi et la diligence sont 
des considérations de base que le tribunal devrait toujours 
garder à l’esprit lorsqu’il exerce les pouvoirs conférés par 
la LACC. Il s’agit de savoir si l’ordonnance contribuera 
utilement à la réalisation de l’objectif d’éviter les pertes 
sociales et économiques résultant de la liquidation d’une 
compagnie insolvable. Ce critère s’applique non seule-
ment à l’objectif de l’ordonnance, mais aussi aux moyens 
utilisés. En l’espèce, l’ordonnance du juge siégeant en son 
cabinet qui a suspendu l’exécution des mesures de recou-
vrement de la Couronne à l’égard de la TPS contribuait à 
la réalisation des objectifs de la LACC, parce qu’elle avait 
pour effet de dissuader les créanciers d’entraver une liqui-
dation ordonnée et favorisait une transition harmonieuse 
entre la LACC et la LFI, répondant ainsi à l’objectif — 
commun aux deux lois — qui consiste à avoir une seule 
procédure. Le passage de la LACC à la LFI peut exiger la 
levée partielle d’une suspension de procédures ordonnée 
en vertu de la LACC, de façon à permettre l’engagement 
des procédures fondées sur la LFI, mais il n’existe aucun 
hiatus entre ces lois étant donné qu’elles s’appliquent de 
concert et que, dans les deux cas, les créanciers examinent 
le régime de distribution prévu par la LFI pour connaître 
la situation qui serait la leur en cas d’échec de la réorga-
nisation. L’ampleur du pouvoir discrétionnaire conféré au 
tribunal par la LACC suffit pour établir une passerelle 
vers une liquidation opérée sous le régime de la LFI. Le 
juge siégeant en son cabinet pouvait donc rendre l’ordon-
nance qu’il a prononcée.


recent amendments to the CCAA in 2005 resulted in 
s. 18.3 of the Act being renumbered and reformulated, 
making it the later in time provision. This confirms that 
Parliament’s intent with respect to GST deemed trusts 
is to be found in the CCAA. The conflict between the 
ETA and the CCAA is more apparent than real.


 The exercise of judicial discretion has allowed the 
CCAA to adapt and evolve to meet contemporary busi-
ness and social needs. As reorganizations become 
increasingly complex, CCAA courts have been called 
upon to innovate. In determining their jurisdiction to 
sanction measures in a CCAA proceeding, courts should 
first interpret the provisions of the CCAA before turning 
to their inherent or equitable jurisdiction. Noteworthy 
in this regard is the expansive interpretation the lan-
guage of the CCAA is capable of supporting. The gen-
eral language of the CCAA should not be read as being 
restricted by the availability of more specific orders. 
The requirements of appropriateness, good faith and due 
diligence are baseline considerations that a court should 
always bear in mind when exercising CCAA authority. 
The question is whether the order will usefully further 
efforts to avoid the social and economic losses result-
ing from liquidation of an insolvent company, which 
extends to both the purpose of the order and the means 
it employs. Here, the chambers judge’s order staying the 
Crown’s GST claim was in furtherance of the CCAA’s 
objectives because it blunted the impulse of creditors to 
interfere in an orderly liquidation and fostered a harmo-
nious transition from the CCAA to the BIA, meeting the 
objective of a single proceeding that is common to both 
statutes. The transition from the CCAA to the BIA may 
require the partial lifting of a stay of proceedings under 
the CCAA to allow commencement of BIA proceedings, 
but no gap exists between the two statutes because they 
operate in tandem and creditors in both cases look to the 
BIA scheme of distribution to foreshadow how they will 
fare if the reorganization is unsuccessful. The breadth 
of the court’s discretion under the CCAA is sufficient to 
construct a bridge to liquidation under the BIA. Hence, 
the chambers judge’s order was authorized.
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 L’ordonnance du juge siégeant en son cabinet n’a pas 
créé de fiducie expresse en l’espèce, car aucune certi-
tude d’objet ne peut être inférée de cette ordonnance. 
La création d’une fiducie expresse exige la présence de 
certitudes quant à l’intention, à la matière et à l’objet. 
Lorsque le juge siégeant en son cabinet a accepté la 
proposition que les sommes soient détenues séparément 
dans le compte en fiducie du contrôleur, il n’existait 
aucune certitude que la Couronne serait le bénéficiaire 
ou l’objet de la fiducie, car il y avait un doute quant à la 
question de savoir qui au juste pourrait toucher l’argent 
en fin de compte. De toute façon, suivant l’interpréta-
tion du par. 18.3(1) de la LACC dégagée précédemment, 
aucun différend ne saurait même exister quant à l’ar-
gent, étant donné que la priorité accordée aux récla-
mations de la Couronne fondées sur la fiducie réputée 
visant la TPS ne s’applique pas sous le régime de la 
LACC et que la Couronne est reléguée au rang de créan-
cier non garanti à l’égard des sommes en question.


 Le juge Fish : Les sommes perçues par la débitrice au 
titre de la TPS ne font l’objet d’aucune fiducie réputée ou 
priorité en faveur de la Couronne. Au cours des derniè-
res années, le législateur fédéral a procédé à un examen 
approfondi du régime canadien d’insolvabilité, mais il a 
refusé de modifier les dispositions qui sont en cause dans 
la présente affaire. Il s’agit d’un exercice délibéré du pou-
voir discrétionnaire de légiférer. Par contre, en mainte-
nant, malgré l’existence des procédures d’insolvabilité, la 
validité de fiducies réputées créées en vertu de la LTA, les 
tribunaux ont protégé indûment des droits de la Couronne 
que le Parlement avait lui-même choisi de subordonner à 
d’autres créances prioritaires. Dans le contexte du régime 
canadien d’insolvabilité, il existe une fiducie réputée uni-
quement lorsqu’une disposition législative crée la fiducie 
et qu’une disposition de la LACC ou de la LFI confirme 
explicitement l’existence de la fiducie. La Loi de l’impôt 
sur le revenu, le Régime de pensions du Canada et la 
Loi sur l’assurance-emploi renferment toutes des dispo-
sitions relatives aux fiducies réputées dont le libellé offre 
une ressemblance frappante avec celui de l’art. 222 de la 
LTA, mais le maintien en vigueur des fiducies réputées 
créées en vertu de ces dispositions est confirmé à l’art. 
37 de la LACC et au par. 67(3) de la LFI en termes clairs 
et explicites. La situation est différente dans le cas de la 
fiducie réputée créée par la LTA. Bien que le législateur 
crée en faveur de la Couronne une fiducie réputée dans 
laquelle seront conservées les sommes recueillies au titre 
de la TPS mais non encore versées, et bien qu’il prétende 
maintenir cette fiducie en vigueur malgré les disposi-
tions à l’effet contraire de toute loi fédérale ou provin-
ciale, il ne confirme pas l’existence de la fiducie dans 
la LFI ou la LACC, ce qui témoigne de son intention de 
laisser la fiducie réputée devenir caduque au moment de 
l’introduction de la procédure d’insolvabilité.


 No express trust was created by the chambers judge’s 
order in this case because there is no certainty of object 
inferrable from his order. Creation of an express trust 
requires certainty of intention, subject matter and 
object. At the time the chambers judge accepted the 
proposal to segregate the monies in the Monitor’s trust 
account there was no certainty that the Crown would be 
the beneficiary, or object, of the trust because exactly 
who might take the money in the final result was in 
doubt. In any event, no dispute over the money would 
even arise under the interpretation of s. 18.3(1) of the 
CCAA established above, because the Crown’s deemed 
trust priority over GST claims would be lost under the 
CCAA and the Crown would rank as an unsecured cred-
itor for this amount.


 Per Fish J.: The GST monies collected by the debtor 
are not subject to a deemed trust or priority in favour 
of the Crown. In recent years, Parliament has given 
detailed consideration to the Canadian insolvency 
scheme but has declined to amend the provisions at 
issue in this case, a deliberate exercise of legislative 
discretion. On the other hand, in upholding deemed 
trusts created by the ETA notwithstanding insolvency 
proceedings, courts have been unduly protective of 
Crown interests which Parliament itself has chosen to 
subordinate to competing prioritized claims. In the con-
text of the Canadian insolvency regime, deemed trusts 
exist only where there is a statutory provision creat-
ing the trust and a CCAA or BIA provision explicitly 
confirming its effective operation. The Income Tax 
Act, the Canada Pension Plan and the Employment 
Insurance Act all contain deemed trust provisions that 
are strikingly similar to that in s. 222 of the ETA but 
they are all also confirmed in s. 37 of the CCAA and 
in s. 67(3) of the BIA in clear and unmistakeable terms. 
The same is not true of the deemed trust created under 
the ETA. Although Parliament created a deemed trust 
in favour of the Crown to hold unremitted GST monies, 
and although it purports to maintain this trust notwith-
standing any contrary federal or provincial legislation, 
it did not confirm the continued operation of the trust 
in either the BIA or the CCAA, reflecting Parliament’s 
intention to allow the deemed trust to lapse with the 
commencement of insolvency proceedings.
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 La juge Abella (dissidente) : Le paragraphe 222(3) 
de la LTA donne préséance, dans le cadre d’une procé-
dure relevant de la LACC, à la fiducie réputée qui est 
établie en faveur de la Couronne à l’égard de la TPS 
non versée. Cette disposition définit sans équivoque sa 
portée dans des termes on ne peut plus clairs et n’ex-
clut que la LFI de son champ d’application. Les termes 
employés révèlent l’intention claire du législateur que 
le par. 222(3) l’emporte en cas de conflit avec toute 
autre loi sauf la LFI. Cette opinion est confortée par le 
fait que des modifications ont été apportées à la LACC 
après l’édiction du par. 222(3) et que, malgré les deman-
des répétées de divers groupes, le par. 18.3(1) n’a pas 
été modifié pour aligner l’ordre de priorité établi par la 
LACC sur celui de la LFI. Cela indique que le législa-
teur a délibérément choisi de soustraire la fiducie répu-
tée établie au par. 222(3) à l’application du par. 18.3(1) 
de la LACC.


 Cette conclusion est renforcée par l’application 
d’autres principes d’interprétation. Une disposition spé-
cifique antérieure peut être supplantée par une loi ulté-
rieure de portée générale si le législateur, par les mots 
qu’il a employés, a exprimé l’intention de faire prévaloir 
la loi générale. Le paragraphe 222(3) accomplit cela de 
par son libellé, lequel précise que la disposition l’em-
porte sur tout autre texte législatif fédéral, tout texte 
législatif provincial ou « toute autre règle de droit » 
sauf la LFI. Le paragraphe 18.3(1) de la LACC est par 
conséquent rendu inopérant aux fins d’application du 
par. 222(3). Selon l’alinéa 44f ) de la Loi d’interpréta-
tion, le fait que le par. 18.3(1) soit devenu le par. 37(1) à 
la suite de l’édiction du par. 222(3) de la LTA n’a aucune 
incidence sur l’ordre chronologique du point de vue de 
l’interprétation, et le par. 222(3) de la LTA demeure la 
disposition « postérieure ». Il s’ensuit que la disposition 
créant une fiducie réputée que l’on trouve au par. 222(3) 
de la LTA l’emporte sur le par. 18.3(1) dans le cadre 
d’une procédure fondée sur la LACC. Bien que l’art. 11 
accorde au tribunal le pouvoir discrétionnaire de rendre 
des ordonnances malgré les dispositions de la LFI et de 
la Loi sur les liquidations, ce pouvoir discrétionnaire 
demeure assujetti à l’application de toute autre loi fédé-
rale. L’exercice de ce pouvoir discrétionnaire est donc 
circonscrit par les limites imposées par toute loi autre 
que la LFI et la Loi sur les liquidations, et donc par la 
LTA. En l’espèce, le juge siégeant en son cabinet était 
donc tenu de respecter le régime de priorités établi au 
par. 222(3) de la LTA. Ni le par. 18.3(1), ni l’art. 11 de 
la LACC ne l’autorisaient à en faire abstraction. Par 
conséquent, il ne pouvait pas refuser la demande pré-
sentée par la Couronne en vue de se faire payer la TPS 
dans le cadre de la procédure introduite en vertu de la 
LACC.


 Per Abella J. (dissenting): Section 222(3) of the 
ETA gives priority during CCAA proceedings to the 
Crown’s deemed trust in unremitted GST. This provi-
sion unequivocally defines its boundaries in the clear-
est possible terms and excludes only the BIA from its 
legislative grasp. The language used reflects a clear leg-
islative intention that s. 222(3) would prevail if in con-
flict with any other law except the BIA. This is borne 
out by the fact that following the enactment of s. 222(3), 
amendments to the CCAA were introduced, and despite 
requests from various constituencies, s. 18.3(1) was not 
amended to make the priorities in the CCAA consistent 
with those in the BIA. This indicates a deliberate leg-
islative choice to protect the deemed trust in s. 222(3) 
from the reach of s. 18.3(1) of the CCAA.


 The application of other principles of interpretation 
reinforces this conclusion. An earlier, specific provi-
sion may be overruled by a subsequent general statute 
if the legislature indicates, through its language, an 
intention that the general provision prevails. Section 
222(3) achieves this through the use of language stating 
that it prevails despite any law of Canada, of a prov-
ince, or “any other law” other than the BIA. Section 
18.3(1) of the CCAA is thereby rendered inoperative for 
purposes of s. 222(3). By operation of s. 44( f ) of the 
Interpretation Act, the transformation of s. 18.3(1) into 
s. 37(1) after the enactment of s. 222(3) of the ETA has 
no effect on the interpretive queue, and s. 222(3) of the 
ETA remains the “later in time” provision. This means 
that the deemed trust provision in s. 222(3) of the ETA 
takes precedence over s. 18.3(1) during CCAA proceed-
ings. While s. 11 gives a court discretion to make orders 
notwithstanding the BIA and the Winding-up Act, that 
discretion is not liberated from the operation of any 
other federal statute. Any exercise of discretion is there-
fore circumscribed by whatever limits are imposed by 
statutes other than the BIA and the Winding-up Act. 
That includes the ETA. The chambers judge in this case 
was, therefore, required to respect the priority regime 
set out in s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 
11 of the CCAA gave him the authority to ignore it. He 
could not, as a result, deny the Crown’s request for pay-
ment of the GST funds during the CCAA proceedings.
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 POURVOI contre un arrêt de la Cour d’appel 
de la Colombie-Britannique (les juges Newbury, 
Tysoe et Smith), 2009 BCCA 205, 98 B.C.L.R. 
(4th) 242, 270 B.C.A.C. 167, 454 W.A.C. 167, 
[2009] 12 W.W.R. 684, [2009] G.S.T.C. 79, [2009] 
B.C.J. No. 918 (QL), 2009 CarswellBC 1195, qui a 
infirmé une décision du juge en chef Brenner, 2008 
BCSC 1805, [2008] G.S.T.C. 221, [2008] B.C.J. No. 
2611 (QL), 2008 CarswellBC 2895, qui a rejeté la 
demande de la Couronne sollicitant le paiement 
de la TPS. Pourvoi accueilli, la juge Abella est  
dissidente.


 Mary I. A. Buttery, Owen J. James et Matthew 
J. G. Curtis, pour l’appelante.


 Gordon Bourgard, David Jacyk et Michael J. 
Lema, pour l’intimé.


 Version française du jugement de la juge en chef 
McLachlin et des juges Binnie, LeBel, Deschamps, 
Charron, Rothstein et Cromwell rendu par


La juge D[1] eschamps — C’est la première fois 
que la Cour est appelée à interpréter directement 
les dispositions de la Loi sur les arrangements 
avec les créanciers des compagnies, L.R.C. 1985, 
ch. C-36 (« LACC »). À cet égard, deux questions 
sont soulevées. La première requiert la concilia-
tion d’une disposition de la LACC et d’une disposi-
tion de la Loi sur la taxe d’accise, L.R.C. 1985, ch. 
E-15 (« LTA »), qui, selon des juridictions inférieu-
res, sont en conflit l’une avec l’autre. La deuxième 
concerne la portée du pouvoir discrétionnaire du 
tribunal qui surveille une réorganisation. Les dis-
positions législatives pertinentes sont reproduites 
en annexe. Pour ce qui est de la première question, 
après avoir examiné l’évolution des priorités de la 
Couronne en matière d’insolvabilité et le libellé des 
diverses lois qui établissent ces priorités, j’arrive 
à la conclusion que c’est la LACC, et non la LTA, 
qui énonce la règle applicable. Pour ce qui est de 
la seconde question, je conclus qu’il faut interpré-
ter les larges pouvoirs discrétionnaires conférés au 
juge en tenant compte de la nature réparatrice de 
la LACC et de la législation sur l’insolvabilité en 
général. Par conséquent, le tribunal avait le pouvoir 


 APPEAL from a judgment of the British 
Columbia Court of Appeal (Newbury, Tysoe and 
Smith JJ.A.), 2009 BCCA 205, 98 B.C.L.R. (4th) 
242, 270 B.C.A.C. 167, 454 W.A.C. 167, [2009] 12 
W.W.R. 684, [2009] G.S.T.C. 79, [2009] B.C.J. No. 
918 (QL), 2009 CarswellBC 1195, reversing a judg-
ment of Brenner C.J.S.C., 2008 BCSC 1805, [2008] 
G.S.T.C. 221, [2008] B.C.J. No. 2611 (QL), 2008 
CarswellBC 2895, dismissing a Crown applica-
tion for payment of GST monies. Appeal allowed, 
Abella J. dissenting.


 Mary I. A. Buttery, Owen J. James and Matthew 
J. G. Curtis, for the appellant.


 Gordon Bourgard, David Jacyk and Michael J. 
Lema, for the respondent.


 The judgment of McLachlin C.J. and Binnie, 
LeBel, Deschamps, Charron, Rothstein and 
Cromwell JJ. was delivered by


Deschamps[1]  J. — For the first time this Court 
is called upon to directly interpret the provisions 
of the Companies’ Creditors Arrangement Act, 
R.S.C. 1985, c. C-36 (“CCAA”). In that respect, 
two questions are raised. The first requires 
reconciliation of provisions of the CCAA and the 
Excise Tax Act, R.S.C. 1985, c. E-15 (“ETA”), which 
lower courts have held to be in conflict with one 
another. The second concerns the scope of a court’s 
discretion when supervising reorganization. The 
relevant statutory provisions are reproduced in the 
Appendix. On the first question, having considered 
the evolution of Crown priorities in the context 
of insolvency and the wording of the various 
statutes creating Crown priorities, I conclude that 
it is the CCAA and not the ETA that provides the 
rule. On the second question, I conclude that the 
broad discretionary jurisdiction conferred on the 
supervising judge must be interpreted having 
regard to the remedial nature of the CCAA and 
insolvency legislation generally. Consequently, 
the court had the discretion to partially lift a stay 
of proceedings to allow the debtor to make an 
assignment under the Bankruptcy and Insolvency 
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discrétionnaire de lever partiellement la suspension 
des procédures pour permettre au débiteur de faire 
cession de ses biens en vertu de la Loi sur la faillite 
et l’insolvabilité, L.R.C. 1985, ch. B-3 (« LFI »). Je 
suis d’avis d’accueillir le pourvoi.


1. Faits et décisions des juridictions inférieures


Le 13 décembre 2007, Ted LeRoy Trucking [2] 
Ltd. (« LeRoy Trucking ») a déposé une requête 
sous le régime de la LACC devant la Cour suprême 
de la Colombie-Britannique et obtenu la suspension 
des procédures dans le but de réorganiser ses finan-
ces. L’entreprise a vendu certains éléments d’actif 
excédentaires, comme l’y autorisait l’ordonnance.


Parmi les dettes de LeRoy Trucking figurait [3] 
une somme perçue par celle-ci au titre de la taxe sur 
les produits et services (« TPS ») mais non versée à 
la Couronne. La LTA crée en faveur de la Couronne 
une fiducie réputée visant les sommes perçues au 
titre de la TPS. Cette fiducie réputée s’applique à 
tout bien ou toute recette détenue par la personne 
qui perçoit la TPS et à tout bien de cette personne 
détenu par un créancier garanti, et le produit décou-
lant de ces biens doit être payé à la Couronne par 
priorité sur tout droit en garantie. Aux termes de la 
LTA, la fiducie réputée s’applique malgré tout autre 
texte législatif du Canada sauf la LFI. Cependant, la 
LACC prévoit également que, sous réserve de cer-
taines exceptions, dont aucune ne concerne la TPS, 
ne s’appliquent pas sous son régime les fiducies 
réputées qui existent en faveur de la Couronne. Par 
conséquent, pour ce qui est de la TPS, la Couronne 
est un créancier non garanti dans le cadre de cette 
loi. Néanmoins, à l’époque où LeRoy Trucking a 
débuté ses procédures en vertu de la LACC, la juris-
prudence dominante indiquait que la LTA l’empor-
tait sur la LACC, la Couronne jouissant ainsi d’un 
droit prioritaire à l’égard des créances relatives à la 
TPS dans le cadre de la LACC, malgré le fait qu’elle 
aurait perdu cette priorité en vertu de la LFI. La 
LACC a fait l’objet de modifications substantielles en 
2005, et certaines des dispositions en cause dans le 
présent pourvoi ont alors été renumérotées et refor-
mulées (L.C. 2005, ch. 47). Mais ces modifications 
ne sont entrées en vigueur que le 18 septembre 2009. 
Je ne me reporterai aux dispositions modifiées que 
lorsqu’il sera utile de le faire.


Act, R.S.C. 1985, c. B-3 (“BIA”). I would allow the  
appeal.


1. Facts and Decisions of the Courts Below


Ted LeRoy Trucking Ltd. (“LeRoy Trucking”) [2] 
commenced proceedings under the CCAA in the 
Supreme Court of British Columbia on December 
13, 2007, obtaining a stay of proceedings with a 
view to reorganizing its financial affairs. LeRoy 
Trucking sold certain redundant assets as authorized 
by the order.


Amongst the debts owed by LeRoy Trucking [3] 
was an amount for Goods and Services Tax (“GST”) 
collected but unremitted to the Crown. The ETA 
creates a deemed trust in favour of the Crown for 
amounts collected in respect of GST. The deemed 
trust extends to any property or proceeds held by 
the person collecting GST and any property of 
that person held by a secured creditor, requiring 
that property to be paid to the Crown in priority 
to all security interests. The ETA provides that the 
deemed trust operates despite any other enactment 
of Canada except the BIA. However, the CCAA also 
provides that subject to certain exceptions, none of 
which mentions GST, deemed trusts in favour of the 
Crown do not operate under the CCAA. Accordingly, 
under the CCAA the Crown ranks as an unsecured 
creditor in respect of GST. Nonetheless, at the time 
LeRoy Trucking commenced CCAA proceedings 
the leading line of jurisprudence held that the 
ETA took precedence over the CCAA such that the 
Crown enjoyed priority for GST claims under the 
CCAA, even though it would have lost that same 
priority under the BIA. The CCAA underwent 
substantial amendments in 2005 in which some 
of the provisions at issue in this appeal were 
renumbered and reformulated (S.C. 2005, c. 47). 
However, these amendments only came into force 
on September 18, 2009. I will refer to the amended 
provisions only where relevant.
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Le 29 avril 2008, le juge en chef Brenner de [4] 
la Cour suprême de la Colombie-Britannique, dans 
le contexte des procédures intentées en vertu de la 
LACC, a approuvé le paiement à Century Services, 
le principal créancier garanti du débiteur, d’une 
somme d’au plus cinq millions de dollars, soit le 
produit de la vente d’éléments d’actif excédentaires. 
LeRoy Trucking a proposé de retenir un montant 
égal aux sommes perçues au titre de la TPS mais 
non versées à la Couronne et de le déposer dans 
le compte en fiducie du contrôleur jusqu’à ce que 
l’issue de la réorganisation soit connue. Afin de 
maintenir le statu quo, en raison du succès incer-
tain de la réorganisation, le juge en chef Brenner a 
accepté la proposition et ordonné qu’une somme de 
305 202,30 $ soit détenue par le contrôleur dans son 
compte en fiducie.


Le 3 septembre 2008, ayant conclu que la [5] 
réorganisation n’était pas possible, LeRoy Trucking 
a demandé à la Cour suprême de la Colombie-
Britannique l’autorisation de faire cession de ses 
biens en vertu de la LFI. Pour sa part, la Couronne 
a demandé au tribunal d’ordonner le paiement au 
receveur général du Canada de la somme détenue 
par le contrôleur au titre de la TPS. Le juge en chef 
Brenner a rejeté cette dernière demande. Selon lui, 
comme la détention des fonds dans le compte en 
fiducie du contrôleur visait à [TRADUCTION] « faci-
liter le paiement final des sommes de TPS qui 
étaient dues avant que l’entreprise ne débute les pro-
cédures, mais seulement si un plan viable était pro-
posé », l’impossibilité de procéder à une telle réor-
ganisation, suivie d’une cession de biens, signifiait 
que la Couronne perdrait sa priorité sous le régime 
de la LFI (2008 BCSC 1805, [2008] G.S.T.C. 221).


La Cour d’appel de la Colombie-Britannique [6] 
a accueilli l’appel interjeté par la Couronne (2009 
BCCA 205, 270 B.C.A.C. 167). Rédigeant l’arrêt 
unanime de la cour, le juge Tysoe a invoqué deux 
raisons distinctes pour y faire droit.


Premièrement, le juge d’appel Tysoe a conclu [7] 
que le pouvoir conféré au tribunal par l’art. 11 de la 
LACC n’autorisait pas ce dernier à rejeter la demande 
de la Couronne sollicitant le paiement immédiat des 
sommes de TPS faisant l’objet de la fiducie réputée, 


On April 29, 2008, Brenner C.J.S.C., in the [4] 
context of the CCAA proceedings, approved a 
payment not exceeding $5 million, the proceeds 
of redundant asset sales, to Century Services, the 
debtor’s major secured creditor. LeRoy Trucking 
proposed to hold back an amount equal to the GST 
monies collected but unremitted to the Crown and 
place it in the Monitor’s trust account until the 
outcome of the reorganization was known. In order 
to maintain the status quo while the success of the 
reorganization was uncertain, Brenner C.J.S.C. 
agreed to the proposal and ordered that an amount 
of $305,202.30 be held by the Monitor in its trust 
account.


On September 3, 2008, having concluded that [5] 
reorganization was not possible, LeRoy Trucking 
sought leave to make an assignment in bankruptcy 
under the BIA. The Crown sought an order that 
the GST monies held by the Monitor be paid to 
the Receiver General of Canada. Brenner C.J.S.C. 
dismissed the latter application. Reasoning that 
the purpose of segregating the funds with the 
Monitor was “to facilitate an ultimate payment of 
the GST monies which were owed pre-filing, but 
only if a viable plan emerged”, the failure of such 
a reorganization, followed by an assignment in 
bankruptcy, meant the Crown would lose priority 
under the BIA (2008 BCSC 1805, [2008] G.S.T.C. 
221).


The Crown’s appeal was allowed by the [6] 
British Columbia Court of Appeal (2009 BCCA 
205, 270 B.C.A.C. 167). Tysoe J.A. for a unanimous 
court found two independent bases for allowing the 
Crown’s appeal.


First, the court’s authority under s. 11 of [7] 
the CCAA was held not to extend to staying the 
Crown’s application for immediate payment of 
the GST funds subject to the deemed trust after it 
was clear that reorganization efforts had failed and 
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après qu’il fut devenu clair que la tentative de réor-
ganisation avait échoué et que la faillite était inévi-
table. Comme la restructuration n’était plus une pos-
sibilité, il ne servait plus à rien, dans le cadre de la 
LACC, de suspendre le paiement à la Couronne des 
sommes de TPS et le tribunal était tenu, en raison 
de la priorité établie par la LTA, d’en autoriser le 
versement à la Couronne. Ce faisant, le juge Tysoe a 
adopté le raisonnement énoncé dans l’arrêt Ottawa 
Senators Hockey Club Corp. (Re) (2005), 73 O.R. 
(3d) 737 (C.A.), suivant lequel la fiducie réputée que 
crée la LTA à l’égard des sommes dues au titre de 
la TPS établissait la priorité de la Couronne sur les 
créanciers garantis dans le cadre de la LACC.


Deuxièmement, le juge Tysoe a conclu que, en [8] 
ordonnant la ségrégation des sommes de TPS dans 
le compte en fiducie du contrôleur le 29 avril 2008, 
le tribunal avait créé une fiducie expresse en faveur 
de la Couronne, et que les sommes visées ne pou-
vaient être utilisées à quelque autre fin que ce soit. 
En conséquence, la Cour d’appel a ordonné que les 
sommes détenues par le contrôleur en fiducie pour 
la Couronne soient versées au receveur général.


2. Questions en litige


Le pourvoi soulève trois grandes questions [9] 
que j’examinerai à tour de rôle :


(1) Le paragraphe 222(3) de la LTA l’emporte-
t-il sur le par. 18.3(1) de la LACC et donne-t-il 
priorité à la fiducie réputée qui est établie par 
la LTA en faveur de la Couronne pendant des 
procédures régies par la LACC, comme il a été 
décidé dans l’arrêt Ottawa Senators?


(2) Le tribunal a-t-il outrepassé les pouvoirs qui lui 
étaient conférés par la LACC en levant la sus-
pension des procédures dans le but de permettre 
au débiteur de faire cession de ses biens?


(3) L’ordonnance du tribunal datée du 29 avril 
2008 exigeant que le montant de TPS réclamé 
par la Couronne soit détenu séparément dans 
le compte en fiducie du contrôleur a-t-elle créé 
une fiducie expresse en faveur de la Couronne à 
l’égard des fonds en question?


that bankruptcy was inevitable. As restructuring 
was no longer a possibility, staying the Crown’s 
claim to the GST funds no longer served a purpose 
under the CCAA and the court was bound under 
the priority scheme provided by the ETA to allow 
payment to the Crown. In so holding, Tysoe J.A. 
adopted the reasoning in Ottawa Senators Hockey 
Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), 
which found that the ETA deemed trust for GST 
established Crown priority over secured creditors 
under the CCAA.


Second, Tysoe J.A. concluded that by ordering [8] 
the GST funds segregated in the Monitor’s trust 
account on April 29, 2008, the judge had created 
an express trust in favour of the Crown from which 
the monies in question could not be diverted for 
any other purposes. The Court of Appeal therefore 
ordered that the money held by the Monitor in trust 
be paid to the Receiver General.


2. Issues


This appeal raises three broad issues which [9] 
are addressed in turn:


(1) Did s. 222(3) of the ETA displace s. 18.3(1) 
of the CCAA and give priority to the Crown’s 
ETA deemed trust during CCAA proceedings 
as held in Ottawa Senators?


(2) Did the court exceed its CCAA authority by 
lifting the stay to allow the debtor to make an 
assignment in bankruptcy?


(3) Did the court’s order of April 29, 2008 requir-
ing segregation of the Crown’s GST claim in 
the Monitor’s trust account create an express 
trust in favour of the Crown in respect of those 
funds?
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3. Analyse


La première question porte sur les priorités [10] 
de la Couronne dans le contexte de l’insolvabilité. 
Comme nous le verrons, la LTA crée en faveur de 
la Couronne une fiducie réputée à l’égard de la TPS 
due par un débiteur « [m]algré [. . .] tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’in-
solvabilité) » (par. 222(3)), alors que selon la dis-
position de la LACC en vigueur à l’époque, « par 
dérogation à toute disposition législative fédérale 
ou provinciale ayant pour effet d’assimiler cer-
tains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice 
ne peut être considéré comme [tel] » (par. 18.3(1)). 
Il est difficile d’imaginer deux dispositions législa-
tives plus contradictoires en apparence. Cependant, 
comme c’est souvent le cas, le conflit apparent peut 
être résolu au moyen des principes d’interprétation 
législative.


Pour interpréter correctement ces dispositions, [11] 
il faut examiner l’historique de la LACC, la fonction 
de cette loi parmi l’ensemble des textes adoptés par 
le législateur fédéral en matière d’insolvabilité et 
les principes reconnus dans la jurisprudence. Nous 
verrons que les priorités de la Couronne en matière 
d’insolvabilité ont été restreintes de façon appré-
ciable. La réponse à la deuxième question repose 
aussi sur le contexte de la LACC, mais l’objectif de 
cette loi et l’interprétation qu’en a donnée la juris-
prudence jouent également un rôle essentiel. Après 
avoir examiné les deux premières questions soule-
vées en l’espèce, j’aborderai la conclusion du juge 
Tysoe selon laquelle l’ordonnance rendue par le tri-
bunal le 29 avril 2008 a eu pour effet de créer une 
fiducie expresse en faveur de la Couronne.


3.1 Objectif et portée du droit relatif à l’insolvabi-
lité


L’insolvabilité est la situation de fait qui se [12] 
présente quand un débiteur n’est pas en mesure de 
payer ses créanciers (voir, généralement, R. J. Wood, 
Bankruptcy and Insolvency Law (2009), p. 16). 
Certaines procédures judiciaires peuvent être inten-
tées en cas d’insolvabilité. Ainsi, le débiteur peut 
généralement obtenir une ordonnance judiciaire 


3. Analysis


The first issue concerns Crown priorities in [10] 
the context of insolvency. As will be seen, the ETA 
provides for a deemed trust in favour of the Crown in 
respect of GST owed by a debtor “[d]espite . . . any 
other enactment of Canada (except the Bankruptcy 
and Insolvency Act)” (s. 222(3)), while the CCAA 
stated at the relevant time that “notwithstanding 
any provision in federal or provincial legislation 
that has the effect of deeming property to be 
held in trust for Her Majesty, property of a debtor 
company shall not be [so] regarded” (s. 18.3(1)). It is 
difficult to imagine two statutory provisions more 
apparently in conflict. However, as is often the 
case, the apparent conflict can be resolved through 
interpretation.


In order to properly interpret the provisions, it [11] 
is necessary to examine the history of the CCAA, its 
function amidst the body of insolvency legislation 
enacted by Parliament, and the principles that have 
been recognized in the jurisprudence. It will be 
seen that Crown priorities in the insolvency context 
have been significantly pared down. The resolution 
of the second issue is also rooted in the context of 
the CCAA, but its purpose and the manner in which 
it has been interpreted in the case law are also key. 
After examining the first two issues in this case, I 
will address Tysoe J.A.’s conclusion that an express 
trust in favour of the Crown was created by the 
court’s order of April 29, 2008.


3.1 Purpose and Scope of Insolvency Law


Insolvency is the factual situation that [12] 
arises when a debtor is unable to pay creditors (see 
generally, R. J. Wood, Bankruptcy and Insolvency 
Law (2009), at p. 16). Certain legal proceedings 
become available upon insolvency, which typically 
allow a debtor to obtain a court order staying its 
creditors’ enforcement actions and attempt to obtain 
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ayant pour effet de suspendre les mesures d’exécu-
tion de ses créanciers, puis tenter de conclure avec 
eux une transaction à caractère exécutoire conte-
nant des conditions de paiement plus réalistes. Ou 
alors, les biens du débiteur sont liquidés et ses dettes 
sont remboursées sur le produit de cette liquidation, 
selon les règles de priorité établies par la loi. Dans le 
premier cas, on emploie habituellement les termes 
de réorganisation ou de restructuration, alors que 
dans le second, on parle de liquidation.


Le droit canadien en matière d’insolvabilité [13] 
commerciale n’est pas codifié dans une seule loi 
exhaustive. En effet, le législateur a plutôt adopté 
plusieurs lois sur l’insolvabilité, la principale étant 
la LFI. Cette dernière établit un régime juridique 
autonome qui concerne à la fois la réorganisation 
et la liquidation. Bien qu’il existe depuis longtemps 
des mesures législatives relatives à la faillite, la LFI 
elle-même est une loi assez récente — elle a été 
adoptée en 1992. Ses procédures se caractérisent 
par une approche fondée sur des règles préétablies. 
Les débiteurs insolvables — personnes physiques 
ou personnes morales — qui doivent 1 000 $ ou 
plus peuvent recourir à la LFI. Celle-ci comporte 
des mécanismes permettant au débiteur de présen-
ter à ses créanciers une proposition de rajustement 
des dettes. Si la proposition est rejetée, la LFI établit 
la démarche aboutissant à la faillite : les biens du 
débiteur sont liquidés et le produit de cette liqui-
dation est versé aux créanciers conformément à la 
répartition prévue par la loi.


La possibilité de recourir à la [14] LACC est 
plus restreinte. Le débiteur doit être une compa-
gnie dont les dettes dépassent cinq millions de dol-
lars. Contrairement à la LFI, la LACC ne contient 
aucune disposition relative à la liquidation de l’ac-
tif d’un débiteur en cas d’échec de la réorganisa-
tion. Une procédure engagée sous le régime de la 
LACC peut se terminer de trois façons différen-
tes. Le scénario idéal survient dans les cas où la 
suspension des recours donne au débiteur un répit 
lui permettant de rétablir sa solvabilité et où le 
processus régi par la LACC prend fin sans qu’une 
réorganisation soit nécessaire. Le deuxième scé-
nario le plus souhaitable est le cas où la transac-
tion ou l’arrangement proposé par le débiteur est 


a binding compromise with creditors to adjust the 
payment conditions to something more realistic. 
Alternatively, the debtor’s assets may be liquidated 
and debts paid from the proceeds according to 
statutory priority rules. The former is usually 
referred to as reorganization or restructuring while 
the latter is termed liquidation.


Canadian commercial insolvency law is [13] 
not codified in one exhaustive statute. Instead, 
Parliament has enacted multiple insolvency 
statutes, the main one being the BIA. The BIA 
offers a self-contained legal regime providing for 
both reorganization and liquidation. Although 
bankruptcy legislation has a long history, the BIA 
itself is a fairly recent statute — it was enacted in 
1992. It is characterized by a rules-based approach 
to proceedings. The BIA is available to insolvent 
debtors owing $1000 or more, regardless of whether 
they are natural or legal persons. It contains 
mechanisms for debtors to make proposals to their 
creditors for the adjustment of debts. If a proposal 
fails, the BIA contains a bridge to bankruptcy 
whereby the debtor’s assets are liquidated and the 
proceeds paid to creditors in accordance with the 
statutory scheme of distribution.


Access to the [14] CCAA is more restrictive. A 
debtor must be a company with liabilities in excess 
of $5 million. Unlike the BIA, the CCAA contains 
no provisions for liquidation of a debtor’s assets if 
reorganization fails. There are three ways of exiting 
CCAA proceedings. The best outcome is achieved 
when the stay of proceedings provides the debtor 
with some breathing space during which solvency 
is restored and the CCAA process terminates 
without reorganization being needed. The second 
most desirable outcome occurs when the debtor’s 
compromise or arrangement is accepted by its 
creditors and the reorganized company emerges 
from the CCAA proceedings as a going concern. 
Lastly, if the compromise or arrangement fails, either 
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accepté par ses créanciers et où la compagnie réor-
ganisée poursuit ses activités au terme de la pro-
cédure engagée en vertu de la LACC. Enfin, dans 
le dernier scénario, la transaction ou l’arrangement 
échoue et la compagnie ou ses créanciers cher-
chent habituellement à obtenir la liquidation des 
biens en vertu des dispositions applicables de la 
LFI ou la mise sous séquestre du débiteur. Comme 
nous le verrons, la principale différence entre les 
régimes de réorganisation prévus par la LFI et la 
LACC est que le second établit un mécanisme plus 
souple, dans lequel les tribunaux disposent d’un 
plus grand pouvoir discrétionnaire, ce qui rend 
le mécanisme mieux adapté aux réorganisations  
complexes.


Comme je vais le préciser davantage plus [15] 
loin, la LACC — la première loi canadienne régis-
sant la réorganisation — a pour objectif de per-
mettre au débiteur de continuer d’exercer ses acti-
vités et, dans les cas où cela est possible, d’éviter 
les coûts sociaux et économiques liés à la liqui-
dation de son actif. Les propositions faites aux 
créanciers en vertu de la LFI répondent au même 
objectif, mais au moyen d’un mécanisme fondé sur 
des règles et offrant moins de souplesse. Quand la 
réorganisation s’avère impossible, les dispositions 
de la LFI peuvent être appliquées pour répartir de 
manière ordonnée les biens du débiteur entre les 
créanciers, en fonction des règles de priorité qui y 
sont établies.


Avant l’adoption de la [16] LACC en 1933 (S.C. 
1932-33, ch. 36), la liquidation de la compagnie 
débitrice constituait la pratique la plus courante 
en vertu de la législation existante en matière d’in-
solvabilité commerciale (J. Sarra, Creditor Rights 
and the Public Interest : Restructuring Insolvent 
Corporations (2003), p. 12). Les ravages de la 
Grande Dépression sur les entreprises canadiennes 
et l’absence d’un mécanisme efficace susceptible 
de permettre aux débiteurs et aux créanciers d’ar-
river à des compromis afin d’éviter la liquidation 
commandaient une solution législative. La LACC 
a innové en permettant au débiteur insolvable de 
tenter une réorganisation sous surveillance judi-
ciaire, hors du cadre de la législation existante en 
matière d’insolvabilité qui, une fois entrée en jeu, 


the company or its creditors usually seek to have 
the debtor’s assets liquidated under the applicable 
provisions of the BIA or to place the debtor into 
receivership. As discussed in greater detail below, 
the key difference between the reorganization 
regimes under the BIA and the CCAA is that the 
latter offers a more flexible mechanism with greater 
judicial discretion, making it more responsive to 
complex reorganizations.


As I will discuss at greater length below, [15] 
the purpose of the CCAA — Canada’s first 
reorganization statute — is to permit the debtor to 
continue to carry on business and, where possible, 
avoid the social and economic costs of liquidating 
its assets. Proposals to creditors under the BIA 
serve the same remedial purpose, though this is 
achieved through a rules-based mechanism that 
offers less flexibility. Where reorganization is 
impossible, the BIA may be employed to provide 
an orderly mechanism for the distribution of a 
debtor’s assets to satisfy creditor claims according 
to predetermined priority rules.


Prior to the enactment of the [16] CCAA in 
1933 (S.C. 1932-33, c. 36), practice under existing 
commercial insolvency legislation tended heavily 
towards the liquidation of a debtor company (J. 
Sarra, Creditor Rights and the Public Interest: 
Restructuring Insolvent Corporations (2003), at p. 
12). The battering visited upon Canadian businesses 
by the Great Depression and the absence of an 
effective mechanism for reaching a compromise 
between debtors and creditors to avoid liquidation 
required a legislative response. The CCAA was 
innovative as it allowed the insolvent debtor to 
attempt reorganization under judicial supervision 
outside the existing insolvency legislation which, 
once engaged, almost invariably resulted in 
liquidation (Reference re Companies’ Creditors 
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aboutissait presque invariablement à la liquidation 
(Reference re Companies’ Creditors Arrangement 
Act, [1934] R.C.S. 659, p. 660-661; Sarra, Creditor 
Rights, p. 12-13).


Le législateur comprenait, lorsqu’il a adopté [17] 
la LACC, que la liquidation d’une compagnie insol-
vable causait préjudice à la plupart des person-
nes touchées — notamment les créanciers et les 
employés — et que la meilleure solution consistait 
dans un arrangement permettant à la compagnie de 
survivre (Sarra, Creditor Rights, p. 13-15).


Les premières analyses et décisions judiciai-[18] 
res à cet égard ont également entériné les objectifs 
réparateurs de la LACC. On y reconnaissait que la 
valeur de la compagnie demeurait plus grande lors-
que celle-ci pouvait poursuivre ses activités, tout en 
soulignant les pertes intangibles découlant d’une 
liquidation, par exemple la disparition de la clien-
tèle (S. E. Edwards, « Reorganizations Under the 
Companies’ Creditors Arrangement Act » (1947), 
25 R. du B. can. 587, p. 592). La réorganisation 
sert l’intérêt public en permettant la survie de com-
pagnies qui fournissent des biens ou des services 
essentiels à la santé de l’économie ou en préservant 
un grand nombre d’emplois (ibid., p. 593). Les effets 
de l’insolvabilité pouvaient même toucher d’autres 
intéressés que les seuls créanciers et employés. Ces 
arguments se font entendre encore aujourd’hui sous 
une forme un peu différente, lorsqu’on justifie la 
réorganisation par la nécessité de remettre sur pied 
des compagnies qui constituent des volets essentiels 
d’un réseau complexe de rapports économiques 
interdépendants, dans le but d’éviter les effets néga-
tifs de la liquidation.


La [19] LACC est tombée en désuétude au cours 
des décennies qui ont suivi, vraisemblablement 
parce que des modifications apportées en 1953 ont 
restreint son application aux compagnies émet-
tant des obligations (S.C. 1952-53, ch. 3). Pendant 
la récession du début des années 1980, obligés de 
s’adapter au nombre grandissant d’entreprises en 
difficulté, les avocats travaillant dans le domaine 
de l’insolvabilité ainsi que les tribunaux ont redé-
couvert cette loi et s’en sont servis pour relever les 
nouveaux défis de l’économie. Les participants aux 


Arrangement Act, [1934] S.C.R. 659, at pp. 660-61; 
Sarra, Creditor Rights, at pp. 12-13).


Parliament understood when adopting the [17] 
CCAA that liquidation of an insolvent company 
was harmful for most of those it affected — notably 
creditors and employees — and that a workout 
which allowed the company to survive was optimal 
(Sarra, Creditor Rights, at pp. 13-15).


Early commentary and jurisprudence also [18] 
endorsed the CCAA’s remedial objectives. It 
recognized that companies retain more value as 
going concerns while underscoring that intangible 
losses, such as the evaporation of the companies’ 
goodwill, result from liquidation (S. E. Edwards, 
“Reorganizations Under the Companies’ Creditors 
Arrangement Act” (1947), 25 Can. Bar Rev. 587, at 
p. 592). Reorganization serves the public interest 
by facilitating the survival of companies supplying 
goods or services crucial to the health of the 
economy or saving large numbers of jobs (ibid., at p. 
593). Insolvency could be so widely felt as to impact 
stakeholders other than creditors and employees. 
Variants of these views resonate today, with 
reorganization justified in terms of rehabilitating 
companies that are key elements in a complex web 
of interdependent economic relationships in order 
to avoid the negative consequences of liquidation.


The [19] CCAA fell into disuse during the next 
several decades, likely because amendments to the 
Act in 1953 restricted its use to companies issuing 
bonds (S.C. 1952-53, c. 3). During the economic 
downturn of the early 1980s, insolvency lawyers and 
courts adapting to the resulting wave of insolvencies 
resurrected the statute and deployed it in response to 
new economic challenges. Participants in insolvency 
proceedings grew to recognize and appreciate the 
statute’s distinguishing feature: a grant of broad and 
flexible authority to the supervising court to make 
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procédures en sont peu à peu venus à reconnaître et 
à apprécier la caractéristique propre de la loi : l’at-
tribution, au tribunal chargé de surveiller le proces-
sus, d’une grande latitude lui permettant de rendre 
les ordonnances nécessaires pour faciliter la réor-
ganisation du débiteur et réaliser les objectifs de la 
LACC. Nous verrons plus loin comment les tribu-
naux ont utilisé de façon de plus en plus souple et 
créative les pouvoirs qui leur sont conférés par la 
LACC.


Ce ne sont pas seulement les tribunaux qui [20] 
se sont employés à faire évoluer le droit de l’insol-
vabilité pendant cette période. En 1970, un comité 
constitué par le gouvernement a mené une étude 
approfondie au terme de laquelle il a recommandé 
une réforme majeure, mais le législateur n’a rien fait 
(voir Faillite et insolvabilité : Rapport du comité 
d’étude sur la législation en matière de faillite et 
d’insolvabilité (1970)). En 1986, un autre comité 
d’experts a formulé des recommandations de portée 
plus restreinte, qui ont finalement conduit à l’adop-
tion de la Loi sur la faillite et l’insolvabilité de 1992 
(L.C. 1992, ch. 27) (voir Propositions d’amende-
ments à la Loi sur la faillite : Rapport du Comité 
consultatif en matière de faillite et d’insolvabilité 
(1986)). Des dispositions à caractère plus général 
concernant la réorganisation des débiteurs insolva-
bles ont alors été ajoutées à la loi canadienne relative 
à la faillite. Malgré l’absence de recommandations 
spécifiques au sujet de la LACC dans les rapports de 
1970 et 1986, le comité de la Chambre des commu-
nes qui s’est penché sur le projet de loi C-22 à l’ori-
gine de la LFI a semblé accepter le témoignage d’un 
expert selon lequel le nouveau régime de réorgani-
sation de la LFI supplanterait rapidement la LACC, 
laquelle pourrait alors être abrogée et l’insolvabilité 
commerciale et la faillite seraient ainsi régies par 
un seul texte législatif (Procès-verbaux et témoi-
gnages du Comité permanent des Consommateurs 
et Sociétés et Administration gouvernementale, fas-
cicule nº 15, 3e sess., 34e lég., 3 octobre 1991, 15:15-
15:16).


En rétrospective, cette conclusion du comité [21] 
de la Chambre des communes ne correspondait pas 
à la réalité. Elle ne tenait pas compte de la nouvelle 
vitalité de la LACC dans la pratique contemporaine, 


the orders necessary to facilitate the reorganization 
of the debtor and achieve the CCAA’s objectives. 
The manner in which courts have used CCAA 
jurisdiction in increasingly creative and flexible 
ways is explored in greater detail below.


Efforts to evolve insolvency law were not [20] 
restricted to the courts during this period. In 1970, 
a government-commissioned panel produced an 
extensive study recommending sweeping reform 
but Parliament failed to act (see Bankruptcy and 
Insolvency: Report of the Study Committee on 
Bankruptcy and Insolvency Legislation (1970)). 
Another panel of experts produced more limited 
recommendations in 1986 which eventually resulted 
in enactment of the Bankruptcy and Insolvency Act 
of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy 
Act Amendments: Report of the Advisory 
Committee on Bankruptcy and Insolvency (1986)). 
Broader provisions for reorganizing insolvent 
debtors were then included in Canada’s bankruptcy 
statute. Although the 1970 and 1986 reports made 
no specific recommendations with respect to the 
CCAA, the House of Commons committee studying 
the BIA’s predecessor bill, C-22, seemed to accept 
expert testimony that the BIA’s new reorganization 
scheme would shortly supplant the CCAA, which 
could then be repealed, with commercial insolvency 
and bankruptcy being governed by a single statute 
(Minutes of Proceedings and Evidence of the 
Standing Committee on Consumer and Corporate 
Affairs and Government Operations, Issue No. 15, 
3rd Sess., 34th Parl., October 3, 1991, at 15:15-
15:16).


In retrospect, this conclusion by the House of [21] 
Commons committee was out of step with reality. It 
overlooked the renewed vitality the CCAA enjoyed 
in contemporary practice and the advantage that a 
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ni des avantages qu’offrait, en présence de réorga-
nisations de plus en plus complexes, un processus 
souple de réorganisation sous surveillance judi-
ciaire par rapport au régime plus rigide de la LFI, 
fondé sur des règles préétablies. La « souplesse de la 
LACC [était considérée comme offrant] de grands 
avantages car elle permet de prendre des décisions 
créatives et efficaces » (Industrie Canada, Direction 
générale des politiques-cadres du marché, Rapport 
sur la mise en application de la Loi sur la faillite 
et l’insolvabilité et de la Loi sur les arrangements 
avec les créanciers des compagnies (2002), p. 50). 
Au cours des trois dernières décennies, la résurrec-
tion de la LACC a donc été le moteur d’un processus 
grâce auquel, selon un auteur, [TRADUCTION] « le 
régime juridique canadien de restructuration en cas 
d’insolvabilité — qui était au départ un instrument 
plutôt rudimentaire — a évolué pour devenir un 
des systèmes les plus sophistiqués du monde déve-
loppé » (R. B. Jones, « The Evolution of Canadian 
Restructuring : Challenges for the Rule of Law », 
dans J. P. Sarra, dir., Annual Review of Insolvency 
Law 2005 (2006), 481, p. 481).


Si les instances en matière d’insolvabilité [22] 
peuvent être régies par des régimes législatifs dif-
férents, elles n’en présentent pas moins certains 
points communs, dont le plus frappant réside dans 
le modèle de la procédure unique. Le professeur 
Wood a décrit ainsi la nature et l’objectif de ce 
modèle dans Bankruptcy and Insolvency Law :


[TRADUCTION] Elles prévoient toutes une procédure col-
lective qui remplace la procédure civile habituelle dont 
peuvent se prévaloir les créanciers pour faire valoir leurs 
droits. Les recours des créanciers sont collectivisés afin 
d’éviter l’anarchie qui régnerait si ceux-ci pouvaient exer-
cer leurs recours individuellement. En l’absence d’un pro-
cessus collectif, chaque créancier sait que faute d’agir de 
façon rapide et déterminée pour saisir les biens du débi-
teur, il sera devancé par les autres créanciers. [p. 2-3]


Le modèle de la procédure unique vise à faire échec 
à l’inefficacité et au chaos qui résulteraient de l’in-
solvabilité si chaque créancier engageait sa propre 
procédure dans le but de recouvrer sa créance. La 
réunion — en une seule instance relevant d’un même 
tribunal — de toutes les actions possibles contre le 
débiteur a pour effet de faciliter la négociation avec 


flexible judicially supervised reorganization process 
presented in the face of increasingly complex 
reorganizations, when compared to the stricter rules-
based scheme contained in the BIA. The “flexibility 
of the CCAA [was seen as] a great benefit, allowing 
for creative and effective decisions” (Industry 
Canada, Marketplace Framework Policy Branch, 
Report on the Operation and Administration 
of the Bankruptcy and Insolvency Act and the 
Companies’ Creditors Arrangement Act (2002), 
at p. 41). Over the past three decades, resurrection 
of the CCAA has thus been the mainspring of a 
process through which, one author concludes, “the 
legal setting for Canadian insolvency restructuring 
has evolved from a rather blunt instrument to one 
of the most sophisticated systems in the developed 
world” (R. B. Jones, “The Evolution of Canadian 
Restructuring: Challenges for the Rule of Law”, in 
J. P. Sarra, ed., Annual Review of Insolvency Law 
2005 (2006), 481, at p. 481).


While insolvency proceedings may be [22] 
governed by different statutory schemes, they 
share some commonalities. The most prominent of 
these is the single proceeding model. The nature 
and purpose of the single proceeding model are 
described by Professor Wood in Bankruptcy and 
Insolvency Law:


They all provide a collective proceeding that supersedes 
the usual civil process available to creditors to enforce 
their claims. The creditors’ remedies are collectivized 
in order to prevent the free-for-all that would otherwise 
prevail if creditors were permitted to exercise their 
remedies. In the absence of a collective process, each 
creditor is armed with the knowledge that if they do not 
strike hard and swift to seize the debtor’s assets, they 
will be beat out by other creditors. [pp. 2-3]


The single proceeding model avoids the ineffi-
ciency and chaos that would attend insolvency if 
each creditor initiated proceedings to recover its 
debt. Grouping all possible actions against the 
debtor into a single proceeding controlled in a 
single forum facilitates negotiation with credi-
tors because it places them all on an equal footing, 
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les créanciers en les mettant tous sur le même pied. 
Cela évite le risque de voir un créancier plus com-
batif obtenir le paiement de ses créances sur l’actif 
limité du débiteur pendant que les autres créanciers 
tentent d’arriver à une transaction. La LACC et la 
LFI autorisent toutes deux pour cette raison le tri-
bunal à ordonner la suspension de toutes les actions 
intentées contre le débiteur pendant qu’on cherche à 
conclure une transaction.


Un autre point de convergence entre la [23] LACC 
et la LFI concerne les priorités. Comme la LACC 
ne précise pas ce qui arrive en cas d’échec de la 
réorganisation, la LFI fournit la norme de référence 
pour ce qui se produira dans une telle situation. 
De plus, l’une des caractéristiques importantes de 
la réforme dont ces deux lois ont fait l’objet depuis 
1992 est la réduction des priorités de la Couronne 
(L.C. 1992, ch. 27, art. 39; L.C. 1997, ch. 12, art. 
73 et 125; L.C. 2000, ch. 30, art. 148; L.C. 2005, 
ch. 47, art. 69 et 131; L.C. 2009, ch. 33, art. 25;  
voir aussi Québec (Revenu) c. Caisse populaire 
Desjardins de Montmagny, 2009 CSC 49, [2009] 3 
R.C.S. 286; Sous-ministre du Revenu c. Rainville, 
[1980] 1 R.C.S. 35; Propositions d’amendements à 
la Loi sur la faillite : Rapport du Comité consultatif 
en matière de faillite et d’insolvabilité).


Comme les régimes de restructuration paral-[24] 
lèles de la LACC et de la LFI constituent désormais 
une caractéristique reconnue dans le domaine du 
droit de l’insolvabilité, le travail de réforme légis-
lative contemporain a principalement visé à har-
moniser, dans la mesure du possible, les aspects 
communs aux deux régimes et à privilégier la 
réorganisation plutôt que la liquidation (voir la 
Loi édictant la Loi sur le Programme de protec-
tion des salariés et modifiant la Loi sur la faillite 
et l’insolvabilité, la Loi sur les arrangements avec 
les créanciers des compagnies et d’autres lois en 
conséquence, L.C. 2005, ch. 47; Gauntlet Energy 
Corp., Re, 2003 ABQB 894, 30 Alta L.R. (4th) 192,  
par. 19).


Ayant à l’esprit le contexte historique de la [25] 
LACC et de la LFI, je vais maintenant aborder la 
première question en litige.


rather than exposing them to the risk that a more 
aggressive creditor will realize its claims against 
the debtor’s limited assets while the other credi-
tors attempt a compromise. With a view to achiev-
ing that purpose, both the CCAA and the BIA allow 
a court to order all actions against a debtor to be 
stayed while a compromise is sought.


Another point of convergence of the [23] CCAA 
and the BIA relates to priorities. Because the CCAA 
is silent about what happens if reorganization fails, 
the BIA scheme of liquidation and distribution 
necessarily supplies the backdrop for what will 
happen if a CCAA reorganization is ultimately 
unsuccessful. In addition, one of the important 
features of legislative reform of both statutes 
since the enactment of the BIA in 1992 has been a 
cutback in Crown priorities (S.C. 1992, c. 27, s. 39; 
S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, 
s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, 
c. 33, s. 25; see also Quebec (Revenue) v. Caisse 
populaire Desjardins de Montmagny, 2009 SCC 49, 
[2009] 3 S.C.R. 286; Deputy Minister of Revenue v. 
Rainville, [1980] 1 S.C.R. 35; Proposed Bankruptcy 
Act Amendments: Report of the Advisory Committee 
on Bankruptcy and Insolvency).


With parallel [24] CCAA and BIA restructuring 
schemes now an accepted feature of the insolvency 
law landscape, the contemporary thrust of legislative 
reform has been towards harmonizing aspects 
of insolvency law common to the two statutory 
schemes to the extent possible and encouraging 
reorganization over liquidation (see An Act to 
establish the Wage Earner Protection Program Act, 
to amend the Bankruptcy and Insolvency Act and 
the Companies’ Creditors Arrangement Act and 
to make consequential amendments to other Acts, 
S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 
ABQB 894, 30 Alta. L.R. (4th) 192, at para. 19).


Mindful of the historical background of the [25] 
CCAA and BIA, I now turn to the first question at 
issue.
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3.2 Fiducie réputée se rapportant à la TPS dans 
le cadre de la LACC


La Cour d’appel a estimé que la [26] LTA empê-
chait le tribunal de suspendre les mesures prises 
par la Couronne pour bénéficier de la fiducie répu-
tée se rapportant à la TPS, lorsqu’il a partiellement 
levé la suspension des procédures engagées contre 
le débiteur afin de permettre à celui-ci de faire ces-
sion de ses biens. Ce faisant, la cour a adopté un 
raisonnement qui s’insère dans un courant jurispru-
dentiel dominé par l’arrêt Ottawa Senators, suivant 
lequel il demeure possible de demander le bénéfice 
d’une fiducie réputée établie par la LTA pendant une 
réorganisation opérée en vertu de la LACC, et ce, 
malgré les dispositions de la LACC qui semblent 
dire le contraire.


S’appuyant largement sur l’arrêt [27] Ottawa 
Senators de la Cour d’appel de l’Ontario, la 
Couronne plaide que la disposition postérieure de 
la LTA créant la fiducie réputée visant la TPS l’em-
porte sur la disposition de la LACC censée neutra-
liser la plupart des fiducies réputées qui sont créées 
par des dispositions législatives. Si la Cour d’appel a 
accepté ce raisonnement dans la présente affaire, les 
tribunaux provinciaux ne l’ont pas tous adopté (voir, 
p. ex., Komunik Corp. (Arrangement relatif à), 2009 
QCCS 6332 (CanLII), autorisation d’appel accordée, 
2010 QCCA 183 (CanLII)). Dans ses observations 
écrites adressées à la Cour, Century Services s’est 
fondée sur l’argument suivant lequel le tribunal pou-
vait, en vertu de la LACC, maintenir la suspension 
de la demande de la Couronne visant le paiement de 
la TPS non versée. Au cours des plaidoiries, la ques-
tion de savoir si l’arrêt Ottawa Senators était bien 
fondé a néanmoins été soulevée. Après l’audience, la 
Cour a demandé aux parties de présenter des obser-
vations écrites supplémentaires à ce sujet. Comme 
il ressort clairement des motifs de ma collègue la 
juge Abella, cette question a pris une grande impor-
tance devant notre Cour. Dans ces circonstances, la 
Cour doit statuer sur le bien-fondé du raisonnement 
adopté dans l’arrêt Ottawa Senators.


Le contexte général dans lequel s’inscrit cette [28] 
question concerne l’évolution considérable, signalée 
plus haut, de la priorité dont jouit la Couronne en 
tant que créancier en cas d’insolvabilité. Avant les 


3.2 GST Deemed Trust Under the CCAA


The Court of Appeal proceeded on the basis [26] 
that the ETA precluded the court from staying the 
Crown’s enforcement of the GST deemed trust when 
partially lifting the stay to allow the debtor to enter 
bankruptcy. In so doing, it adopted the reasoning 
in a line of cases culminating in Ottawa Senators, 
which held that an ETA deemed trust remains 
enforceable during CCAA reorganization despite 
language in the CCAA that suggests otherwise.


The Crown relies heavily on the decision of [27] 
the Ontario Court of Appeal in Ottawa Senators 
and argues that the later in time provision of the 
ETA creating the GST deemed trust trumps the 
provision of the CCAA purporting to nullify most 
statutory deemed trusts. The Court of Appeal 
in this case accepted this reasoning but not all 
provincial courts follow it (see, e.g., Komunik 
Corp. (Arrangement relatif à), 2009 QCCS 6332 
(CanLII), leave to appeal granted, 2010 QCCA 183 
(CanLII)). Century Services relied, in its written 
submissions to this Court, on the argument that the 
court had authority under the CCAA to continue 
the stay against the Crown’s claim for unremitted 
GST. In oral argument, the question of whether 
Ottawa Senators was correctly decided nonetheless 
arose. After the hearing, the parties were asked to 
make further written submissions on this point.  As 
appears evident from the reasons of my colleague 
Abella J., this issue has become prominent before 
this Court. In those circumstances, this Court 
needs to determine the correctness of the reasoning 
in Ottawa Senators.


The policy backdrop to this question involves [28] 
the Crown’s priority as a creditor in insolvency 
situations which, as I mentioned above, has evolved 
considerably. Prior to the 1990s, Crown claims 
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années 1990, les créances de la Couronne bénéfi-
ciaient dans une large mesure d’une priorité en cas 
d’insolvabilité. Cette situation avantageuse susci-
tait une grande controverse.  Les propositions de 
réforme du droit de l’insolvabilité de 1970 et de 1986 
en témoignent — elles recommandaient que les 
créances de la Couronne ne fassent l’objet d’aucun 
traitement préférentiel. Une question connexe se 
posait : celle de savoir si la Couronne était même 
assujettie à la LACC. Les modifications apportées 
à la LACC en 1997 ont confirmé qu’elle l’était bel 
et bien (voir LACC, art. 21, ajouté par L.C. 1997, 
ch. 12, art. 126).


Les revendications de priorité par l’État en [29] 
cas d’insolvabilité sont abordées de différentes 
façons selon les pays. Par exemple, en Allemagne 
et en Australie, l’État ne bénéficie d’aucune prio-
rité, alors qu’aux États-Unis et en France il jouit au 
contraire d’une large priorité (voir B. K. Morgan, 
« Should the Sovereign be Paid First? A Comparative 
International Analysis of the Priority for Tax Claims 
in Bankruptcy » (2000), 74 Am. Bankr. L.J. 461, p. 
500). Le Canada a choisi une voie intermédiaire dans 
le cadre d’une réforme législative amorcée en 1992 : 
la Couronne a conservé sa priorité pour les sommes 
retenues à la source au titre de l’impôt sur le revenu 
et des cotisations à l’assurance-emploi (« AE ») et 
au Régime de pensions du Canada (« RPC »), mais 
elle est un créancier ordinaire non garanti pour la 
plupart des autres sommes qui lui sont dues.


Le législateur a fréquemment adopté des [30] 
mécanismes visant à protéger les créances de la 
Couronne et à permettre leur exécution. Les deux 
plus courants sont les fiducies présumées et les pou-
voirs de saisie-arrêt (voir F. L. Lamer, Priority of 
Crown Claims in Insolvency (feuilles mobiles), §2).


Pour ce qui est des sommes de TPS perçues, le [31] 
législateur a établi une fiducie réputée. La LTA pré-
cise que la personne qui perçoit une somme au titre 
de la TPS est réputée la détenir en fiducie pour la 
Couronne (par. 222(1)). La fiducie réputée s’applique 
aux autres biens de la personne qui perçoit la taxe, 
pour une valeur égale à la somme réputée détenue 
en fiducie, si la somme en question n’a pas été versée 
en conformité avec la LTA. La fiducie réputée vise 


largely enjoyed priority in insolvency. This was 
widely seen as unsatisfactory as shown by both 
the 1970 and 1986 insolvency reform proposals, 
which recommended that Crown claims receive 
no preferential treatment. A closely related matter 
was whether the CCAA was binding at all upon 
the Crown. Amendments to the CCAA in 1997 
confirmed that it did indeed bind the Crown (see 
CCAA, s. 21, as added by S.C. 1997, c. 12, s. 126).


Claims of priority by the state in insolvency [29] 
situations receive different treatment across 
jurisdictions worldwide. For example, in Germany 
and Australia, the state is given no priority at all, 
while the state enjoys wide priority in the United 
States and France (see B. K. Morgan, “Should 
the Sovereign be Paid First? A Comparative 
International Analysis of the Priority for Tax 
Claims in Bankruptcy” (2000), 74 Am. Bankr. L.J. 
461, at p. 500). Canada adopted a middle course 
through legislative reform of Crown priority 
initiated in 1992. The Crown retained priority for 
source deductions of income tax, Employment 
Insurance (“EI”) and Canada Pension Plan (“CPP”) 
premiums, but ranks as an ordinary unsecured 
creditor for most other claims.


Parliament has frequently enacted statutory [30] 
mechanisms to secure Crown claims and permit their 
enforcement. The two most common are statutory 
deemed trusts and powers to garnish funds third 
parties owe the debtor (see F. L. Lamer, Priority of 
Crown Claims in Insolvency (loose-leaf), at §2).


With respect to GST collected, Parliament [31] 
has enacted a deemed trust. The ETA states that 
every person who collects an amount on account 
of GST is deemed to hold that amount in trust for 
the Crown (s. 222(1)). The deemed trust extends to 
other property of the person collecting the tax equal 
in value to the amount deemed to be in trust if that 
amount has not been remitted in accordance with 
the ETA. The deemed trust also extends to property 
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également les biens détenus par un créancier garanti 
qui, si ce n’était de la sûreté, seraient les biens de la 
personne qui perçoit la taxe (par. 222(3)).


Utilisant pratiquement les mêmes termes, le [32] 
législateur a créé de semblables fiducies réputées à 
l’égard des retenues à la source relatives à l’impôt 
sur le revenu et aux cotisations à l’AE et au RPC 
(voir par. 227(4) de la Loi de l’impôt sur le revenu, 
L.R.C. 1985, ch. 1 (5e suppl.) (« LIR »), par. 86(2) et 
(2.1) de la Loi sur l’assurance-emploi, L.C. 1996, 
ch. 23, et par. 23(3) et (4) du Régime de pensions 
du Canada, L.R.C. 1985, ch. C-8). J’emploierai ci-
après le terme « retenues à la source » pour désigner 
les retenues relatives à l’impôt sur le revenu et aux 
cotisations à l’AE et au RPC.


Dans [33] Banque Royale du Canada c. Sparrow 
Electric Corp., [1997] 1 R.C.S. 411, la Cour était 
saisie d’un litige portant sur la priorité de rang entre, 
d’une part, une fiducie réputée établie en vertu de 
la LIR à l’égard des retenues à la source, et, d’autre 
part, des sûretés constituées en vertu de la Loi sur les 
banques, L.C. 1991, ch. 46, et de la loi de l’Alberta 
intitulée Personal Property Security Act, S.A. 1988, 
ch. P-4.05 (« PPSA »). D’après les dispositions alors 
en vigueur, une fiducie réputée — établie en vertu 
de la LIR à l’égard des biens du débiteur pour une 
valeur égale à la somme due au titre de l’impôt sur 
le revenu — commençait à s’appliquer au moment 
de la liquidation, de la mise sous séquestre ou de la 
cession de biens. Dans Sparrow Electric, la Cour a 
conclu que la fiducie réputée de la LIR ne pouvait 
pas l’emporter sur les sûretés, au motif que, comme 
celles-ci constituaient des privilèges fixes grevant 
les biens dès que le débiteur acquérait des droits sur 
eux, il n’existait pas de biens susceptibles d’être visés 
par la fiducie réputée de la LIR lorsqu’elle prenait 
naissance par la suite. Ultérieurement, dans First 
Vancouver Finance c. M.R.N., 2002 CSC 49, [2002] 
2 R.C.S. 720, la Cour a souligné que le législateur 
était intervenu pour renforcer la fiducie réputée de la 
LIR en précisant qu’elle est réputée s’appliquer dès 
le moment où les retenues ne sont pas versées à la 
Couronne conformément aux exigences de la LIR, et 
en donnant à la Couronne la priorité sur toute autre 
garantie (par. 27-29) (la « modification découlant de 
l’arrêt Sparrow Electric »).


held by a secured creditor that, but for the security 
interest, would be property of the person collecting 
the tax (s. 222(3)).


Parliament has created similar deemed [32] 
trusts using almost identical language in respect of 
source deductions of income tax, EI premiums and 
CPP premiums (see s. 227(4) of the Income Tax Act, 
R.S.C. 1985, c. 1 (5th Supp.) (“ITA”), ss. 86(2) and 
(2.1) of the Employment Insurance Act, S.C. 1996, 
c. 23, and ss. 23(3) and (4) of the Canada Pension 
Plan, R.S.C. 1985, c. C-8). I will refer to income tax, 
EI and CPP deductions as “source deductions”.


In [33] Royal Bank of Canada v. Sparrow Electric 
Corp., [1997] 1 S.C.R. 411, this Court addressed a 
priority dispute between a deemed trust for source 
deductions under the ITA and security interests 
taken under both the Bank Act, S.C. 1991, c. 46, 
and the Alberta Personal Property Security Act, 
S.A. 1988, c. P-4.05 (“PPSA”). As then worded, 
an ITA deemed trust over the debtor’s property 
equivalent to the amount owing in respect of income 
tax became effective at the time of liquidation, 
receivership, or assignment in bankruptcy. Sparrow 
Electric held that the ITA deemed trust could not 
prevail over the security interests because, being 
fixed charges, the latter attached as soon as the 
debtor acquired rights in the property such that 
the ITA deemed trust had no property on which to 
attach when it subsequently arose. Later, in First 
Vancouver Finance v. M.N.R., 2002 SCC 49, [2002] 
2 S.C.R. 720, this Court observed that Parliament 
had legislated to strengthen the statutory deemed 
trust in the ITA by deeming it to operate from the 
moment the deductions were not paid to the Crown 
as required by the ITA, and by granting the Crown 
priority over all security interests (paras. 27-29) 
(the “Sparrow Electric amendment”).
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Selon le texte modifié du par. 227(4.1) de la [34] 
LIR et celui des fiducies réputées correspondantes 
établies dans le Régime de pensions du Canada et 
la Loi sur l’assurance-emploi à l’égard des retenues 
à la source, la fiducie réputée s’applique malgré tout 
autre texte législatif fédéral sauf les art. 81.1 et 81.2 
de la LFI. La fiducie réputée de la LTA qui est en 
cause en l’espèce est formulée en des termes sem-
blables sauf que la limite à son application vise la 
LFI dans son entier. Voici le texte de la disposition 
pertinente :


 222. . . .


. . .


 (3) Malgré les autres dispositions de la présente loi 
(sauf le paragraphe (4) du présent article), tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’insolvabi-
lité), tout texte législatif provincial ou toute autre règle 
de droit, lorsqu’un montant qu’une personne est réputée 
par le paragraphe (1) détenir en fiducie pour Sa Majesté 
du chef du Canada n’est pas versé au receveur général 
ni retiré selon les modalités et dans le délai prévus par 
la présente partie, les biens de la personne — y compris 
les biens détenus par ses créanciers garantis qui, en l’ab-
sence du droit en garantie, seraient ses biens — d’une 
valeur égale à ce montant sont réputés . . .


La Couronne soutient que la modification [35] 
découlant de l’arrêt Sparrow Electric, qui a été 
ajoutée à la LTA par le législateur en 2000, visait à 
maintenir la priorité de Sa Majesté sous le régime 
de la LACC à l’égard du montant de TPS perçu, 
tout en reléguant celle-ci au rang de créancier non 
garanti à l’égard de ce montant sous le régime de 
la LFI uniquement. De l’avis de la Couronne, il en 
est ainsi parce que, selon la LTA, la fiducie réputée 
visant la TPS demeure en vigueur « malgré » tout 
autre texte législatif sauf la LFI.


Les termes utilisés dans la [36] LTA pour éta-
blir la fiducie réputée à l’égard de la TPS créent un 
conflit apparent avec la LACC, laquelle précise que, 
sous réserve de certaines exceptions, les biens qui 
sont réputés selon un texte législatif être détenus en 
fiducie pour la Couronne ne doivent pas être consi-
dérés comme tels.


Par une modification apportée à la [37] LACC 
en 1997 (L.C. 1997, ch. 12, art. 125), le législateur 


The amended text of s. 227(4.1) of the [34] ITA 
and concordant source deductions deemed trusts 
in the Canada Pension Plan and the Employment 
Insurance Act state that the deemed trust operates 
notwithstanding any other enactment of Canada, 
except ss. 81.1 and 81.2 of the BIA. The ETA deemed 
trust at issue in this case is similarly worded, but it 
excepts the BIA in its entirety. The provision reads 
as follows:


 222. . . .


. . .


 (3) Despite any other provision of this Act (except 
subsection (4)), any other enactment of Canada (except 
the Bankruptcy and Insolvency Act), any enactment of 
a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust 
for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided 
under this Part, property of the person and property 
held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal 
in value to the amount so deemed to be held in trust, is 
deemed . . . .


The Crown submits that the [35] Sparrow 
Electric amendment, added by Parliament to the 
ETA in 2000, was intended to preserve the Crown’s 
priority over collected GST under the CCAA 
while subordinating the Crown to the status of an 
unsecured creditor in respect of GST only under 
the BIA. This is because the ETA provides that the 
GST deemed trust is effective “despite” any other 
enactment except the BIA.


The language used in the [36] ETA for the GST 
deemed trust creates an apparent conflict with 
the CCAA, which provides that subject to certain 
exceptions, property deemed by statute to be held 
in trust for the Crown shall not be so regarded.


Through a 1997 amendment to the [37] CCAA 
(S.C. 1997, c. 12, s. 125), Parliament appears to have, 
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semble, sous réserve d’exceptions spécifiques, avoir 
neutralisé les fiducies réputées créées en faveur de 
la Couronne lorsque des procédures de réorganisa-
tion sont engagées sous le régime de cette loi. La 
disposition pertinente, à l’époque le par. 18.3(1), 
était libellée ainsi :


 18.3 (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme 
détenu en fiducie pour Sa Majesté si, en l’absence de la 
disposition législative en question, il ne le serait pas.


Cette neutralisation des fiducies réputées a été main-
tenue dans des modifications apportées à la LACC 
en 2005 (L.C. 2005, ch. 47), où le par. 18.3(1) a été 
reformulé et renuméroté, devenant le par. 37(1) :


 37. (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme tel 
par le seul effet d’une telle disposition.


La [38] LFI comporte une disposition analogue, 
qui — sous réserve des mêmes exceptions spéci-
fiques — neutralise les fiducies réputées établies 
en vertu d’un texte législatif et fait en sorte que les 
biens du failli qui autrement seraient visés par une 
telle fiducie font partie de l’actif du débiteur et sont 
à la disposition des créanciers (L.C. 1992, ch. 27, 
art. 39; L.C. 1997, ch. 12, art. 73; LFI, par. 67(2)). 
Il convient de souligner que, tant dans la LACC que 
dans la LFI, les exceptions visent les retenues à la 
source (LACC, par. 18.3(2); LFI, par. 67(3)). Voici la 
disposition pertinente de la LACC :


 18.3 . . .


 (2) Le paragraphe (1) ne s’applique pas à l’égard des 
montants réputés détenus en fiducie aux termes des para-
graphes 227(4) ou (4.1) de la Loi de l’impôt sur le revenu, 
des paragraphes 23(3) ou (4) du Régime de pensions du 
Canada ou des paragraphes 86(2) ou (2.1) de la Loi sur 
l’assurance-emploi . . .


Par conséquent, la fiducie réputée établie en faveur 
de la Couronne et la priorité dont celle-ci jouit de ce 
fait sur les retenues à la source continuent de s’appli-
quer autant pendant la réorganisation que pendant 
la faillite.


subject to specific exceptions, nullified deemed 
trusts in favour of the Crown once reorganization 
proceedings are commenced under the Act. The 
relevant provision reads:


 18.3 (1) Subject to subsection (2), notwithstanding 
any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust 
for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it 
would be so regarded in the absence of that statutory 
provision.


This nullification of deemed trusts was continued 
in further amendments to the CCAA (S.C. 2005, c. 
47), where s. 18.3(1) was renumbered and reformu-
lated as s. 37(1):


 37. (1) Subject to subsection (2), despite any provision 
in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, 
property of a debtor company shall not be regarded as 
being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.


An analogous provision exists in the [38] BIA, 
which, subject to the same specific exceptions, 
nullifies statutory deemed trusts and makes 
property of the bankrupt that would otherwise 
be subject to a deemed trust part of the debtor’s 
estate and available to creditors (S.C. 1992, c. 27, 
s. 39; S.C. 1997, c. 12, s. 73; BIA, s. 67(2)). It is 
noteworthy that in both the CCAA and the BIA, the 
exceptions concern source deductions (CCAA, s. 
18.3(2); BIA, s. 67(3)). The relevant provision of the 
CCAA reads:


 18.3 . . .


 (2) Subsection (1) does not apply in respect of 
amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) 
or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .


Thus, the Crown’s deemed trust and corresponding 
priority in source deductions remain effective both 
in reorganization and in bankruptcy.
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Par ailleurs, les autres créances de la [39] 
Couronne sont considérées par la LACC et la 
LFI comme des créances non garanties (LACC, 
par. 18.4(1); LFI, par. 86(1)). Ces dispositions fai-
sant de la Couronne un créancier non garanti 
comportent une exception expresse concernant 
les fiducies réputées établies par un texte législa-
tif à l’égard des retenues à la source (LACC, par. 
18.4(3); LFI, par. 86(3)). Voici la disposition de la  
LACC :


 18.4 . . .


. . .


 (3) Le paragraphe (1) [suivant lequel la Couronne 
a le rang de créancier non garanti] n’a pas pour effet 
de porter atteinte à l’application des dispositions  
suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisa-
tion . . .


Par conséquent, non seulement la LACC précise 
que les créances de la Couronne ne bénéficient pas 
d’une priorité par rapport à celles des autres créan-
ciers (par. 18.3(1)), mais les exceptions à cette règle 
(maintien de la priorité de la Couronne dans le cas 
des retenues à la source) sont mentionnées à plu-
sieurs reprises dans la Loi.


Le conflit[40]  apparent qui existe dans la pré-
sente affaire fait qu’on doit se demander si la règle 
de la LTA adoptée en 2000, selon laquelle les fidu-
cies réputées visant la TPS s’appliquent malgré 
tout autre texte législatif fédéral sauf la LFI, l’em-
porte sur la règle énoncée dans la LACC — qui 
a d’abord été édictée en 1997 à l’art. 18.3 — sui-
vant laquelle, sous réserve de certaines exceptions 
explicites, les fiducies réputées établies par une 
disposition législative sont sans effet dans le cadre 
de la LACC. Avec égards pour l’opinion contraire 
exprimée par mon collègue le juge Fish, je ne 
crois pas qu’on puisse résoudre ce conflit apparent 


Meanwhile, in both s. 18.4(1) of the [39] CCAA 
and s. 86(1) of the BIA, other Crown claims are 
treated as unsecured. These provisions, establishing 
the Crown’s status as an unsecured creditor, 
explicitly exempt statutory deemed trusts in source 
deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The 
CCAA provision reads as follows:


 18.4 . . .


. . .


 (3) Subsection (1) [Crown ranking as unsecured 
creditor] does not affect the operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or of 
the Employment Insurance Act that refers to subsec-
tion 224(1.2) of the Income Tax Act and provides for 
the collection of a contribution . . . .


Therefore, not only does the CCAA provide that 
Crown claims do not enjoy priority over the claims 
of other creditors (s. 18.3(1)), but the exceptions to 
this rule (i.e., that Crown priority is maintained for 
source deductions) are repeatedly stated in the stat-
ute.


The apparent conflict in this case is whether [40] 
the rule in the CCAA first enacted as s. 18.3 in 
1997, which provides that subject to certain explicit 
exceptions, statutory deemed trusts are ineffective 
under the CCAA, is overridden by the one in the 
ETA enacted in 2000 stating that GST deemed trusts 
operate despite any enactment of Canada except 
the BIA. With respect for my colleague Fish J., I 
do not think the apparent conflict can be resolved 
by denying it and creating a rule requiring both a 
statutory provision enacting the deemed trust, and 
a second statutory provision confirming it. Such a 
rule is unknown to the law. Courts must recognize 
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en niant son existence et en créant une règle qui 
exige à la fois une disposition législative établis-
sant la fiducie présumée et une autre la confir-
mant. Une telle règle est inconnue en droit. Les 
tribunaux doivent reconnaître les conflits, appa-
rents ou réels, et les résoudre lorsque la chose est  
possible.


Un courant jurisprudentiel pancanadien [41] 
a résolu le conflit apparent en faveur de la LTA, 
confirmant ainsi la validité des fiducies réputées à 
l’égard de la TPS dans le cadre de la LACC. Dans 
l’arrêt déterminant à ce sujet, Ottawa Senators, 
la Cour d’appel de l’Ontario a invoqué la doc-
trine de l’abrogation implicite et conclu que la 
disposition postérieure de la LTA devait avoir pré-
séance sur la LACC (voir aussi Solid Resources 
Ltd., Re (2002), 40 C.B.R. (4th) 219 (B.R. Alb.);  
Gauntlet).


Dans [42] Ottawa Senators, la Cour d’appel de 
l’Ontario a fondé sa conclusion sur deux consi-
dérations. Premièrement, elle était convaincue 
qu’en mentionnant explicitement la LFI — mais 
pas la LACC — au par. 222(3) de la LTA, le légis-
lateur a fait un choix délibéré. Je cite le juge 
MacPherson :


[TRADUCTION] La LFI et la LACC sont des lois fédé-
rales étroitement liées entre elles. Je ne puis concevoir 
que le législateur ait pu mentionner expressément la LFI 
à titre d’exception, mais ait involontairement omis de 
considérer la LACC comme une deuxième exception 
possible. À mon avis, le fait que la LACC ne soit pas 
mentionnée au par. 222(3) de la LTA était presque assu-
rément une omission mûrement réfléchie de la part du 
législateur. [par. 43]


Deuxièmement, la Cour d’appel de l’Ontario [43] 
a comparé le conflit entre la LTA et la LACC à celui 
dont a été saisie la Cour dans Doré c. Verdun (Ville), 
[1997] 2 R.C.S. 862, et les a jugés [TRADUCTION] 
« identiques » (par. 46). Elle s’estimait donc tenue 
de suivre l’arrêt Doré (par. 49). Dans cet arrêt, 
la Cour a conclu qu’une disposition d’une loi de 
nature plus générale et récemment adoptée établis-
sant un délai de prescription — le Code civil du 
Québec, L.Q. 1991, ch. 64 (« C.c.Q. ») — avait eu 
pour effet d’abroger une disposition plus spécifique 


conflicts, apparent or real, and resolve them when 
possible.


A line of jurisprudence across Canada has [41] 
resolved the apparent conflict in favour of the ETA, 
thereby maintaining GST deemed trusts under the 
CCAA. Ottawa Senators, the leading case, decided 
the matter by invoking the doctrine of implied 
repeal to hold that the later in time provision of the 
ETA should take precedence over the CCAA (see 
also Solid Resources Ltd., Re (2002), 40 C.B.R. 
(4th) 219 (Alta. Q.B.); Gauntlet).


The Ontario Court of Appeal in [42] 
Ottawa Senators rested its conclusion on two 
considerations. First, it was persuaded that by 
explicitly mentioning the BIA in ETA s. 222(3), 
but not the CCAA, Parliament made a deliberate 
choice. In the words of MacPherson J.A.:


The BIA and the CCAA are closely related federal stat-
utes. I cannot conceive that Parliament would specifi-
cally identify the BIA as an exception, but accidentally 
fail to consider the CCAA as a possible second excep-
tion. In my view, the omission of the CCAA from s. 
222(3) of the ETA was almost certainly a considered 
omission. [para. 43]


Second, the Ontario Court of Appeal [43] 
compared the conflict between the ETA and the 
CCAA to that before this Court in Doré v. Verdun 
(City), [1997] 2 S.C.R. 862, and found them to be 
“identical” (para. 46). It therefore considered Doré 
binding (para. 49). In Doré, a limitations provision 
in the more general and recently enacted Civil 
Code of Québec, S.Q. 1991, c. 64 (“C.C.Q.”), was 
held to have repealed a more specific provision of 
the earlier Quebec Cities and Towns Act, R.S.Q., 
c. C-19, with which it conflicted. By analogy, 
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d’un texte de loi antérieur, la Loi sur les cités et 
villes du Québec, L.R.Q., ch. C-19, avec laquelle 
elle entrait en conflit. Par analogie, la Cour d’ap-
pel de l’Ontario a conclu que le par. 222(3) de la 
LTA, une disposition plus récente et plus générale, 
abrogeait implicitement la disposition antérieure 
plus spécifique, à savoir le par. 18.3(1) de la LACC 
(par. 47-49).


En examinant la question dans tout son [44] 
contexte, je suis amenée à conclure, pour plusieurs 
raisons, que ni le raisonnement ni le résultat de l’ar-
rêt Ottawa Senators ne peuvent être adoptés. Bien 
qu’il puisse exister un conflit entre le libellé des 
textes de loi, une analyse téléologique et contex-
tuelle visant à déterminer la véritable intention 
du législateur conduit à la conclusion que ce der-
nier ne saurait avoir eu l’intention de redonner la 
priorité, dans le cadre de la LACC, à la fiducie 
réputée de la Couronne à l’égard de ses créances 
relatives à la TPS quand il a apporté à la LTA, en 
2000, la modification découlant de l’arrêt Sparrow  
Electric.


Je rappelle d’abord que le législateur a mani-[45] 
festé sa volonté de mettre un terme à la priorité 
accordée aux créances de la Couronne dans le cadre 
du droit de l’insolvabilité. Selon le par. 18.3(1) de la 
LACC (sous réserve des exceptions prévues au par. 
18.3(2)), les fiducies réputées de la Couronne n’ont 
aucun effet sous le régime de cette loi. Quand le 
législateur a voulu protéger certaines créances de 
la Couronne au moyen de fiducies réputées et voulu 
que celles-ci continuent de s’appliquer en situation 
d’insolvabilité, il l’a indiqué de manière explicite 
et minutieuse. Par exemple, le par. 18.3(2) de la 
LACC et le par. 67(3) de la LFI énoncent expres-
sément que les fiducies réputées visant les retenues 
à la source continuent de produire leurs effets en 
cas d’insolvabilité. Le législateur a donc claire-
ment établi des exceptions à la règle générale selon 
laquelle les fiducies réputées n’ont plus d’effet dans 
un contexte d’insolvabilité. La LACC et la LFI sont 
en harmonie : elles préservent les fiducies réputées 
et établissent la priorité de la Couronne seulement 
à l’égard des retenues à la source. En revanche, il 
n’existe aucune disposition législative expresse per-
mettant de conclure que les créances relatives à la 


the Ontario Court of Appeal held that the later 
in time and more general provision, s. 222(3) of 
the ETA, impliedly repealed the more specific and 
earlier in time provision, s. 18.3(1) of the CCAA 
(paras. 47-49).


Viewing this issue in its entire context, [44] 
several considerations lead me to conclude that 
neither the reasoning nor the result in Ottawa 
Senators can stand. While a conflict may exist at 
the level of the statutes’ wording, a purposive and 
contextual analysis to determine Parliament’s true 
intent yields the conclusion that Parliament could 
not have intended to restore the Crown’s deemed 
trust priority in GST claims under the CCAA when 
it amended the ETA in 2000 with the Sparrow 
Electric amendment.


I begin by recalling that Parliament has [45] 
shown its willingness to move away from asserting 
priority for Crown claims in insolvency law. Section 
18.3(1) of the CCAA (subject to the s. 18.3(2) 
exceptions) provides that the Crown’s deemed trusts 
have no effect under the CCAA. Where Parliament 
has sought to protect certain Crown claims 
through statutory deemed trusts and intended 
that these deemed trusts continue in insolvency, 
it has legislated so explicitly and elaborately. For 
example, s. 18.3(2) of the CCAA and s. 67(3) of 
the BIA expressly provide that deemed trusts for 
source deductions remain effective in insolvency. 
Parliament has, therefore, clearly carved out 
exceptions from the general rule that deemed 
trusts are ineffective in insolvency. The CCAA 
and BIA are in harmony, preserving deemed trusts 
and asserting Crown priority only in respect of 
source deductions.  Meanwhile, there is no express 
statutory basis for concluding that GST claims enjoy 
a preferred treatment under the CCAA or the BIA. 
Unlike source deductions, which are clearly and 
expressly dealt with under both these insolvency 
statutes, no such clear and express language exists 
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TPS bénéficient d’un traitement préférentiel sous le 
régime de la LACC ou de la LFI. Alors que les rete-
nues à la source font l’objet de dispositions expli-
cites dans ces deux lois concernant l’insolvabilité, 
celles-ci ne comportent pas de dispositions claires 
et expresses analogues établissant une exception 
pour les créances relatives à la TPS.


La logique interne de la [46] LACC va également 
à l’encontre du maintien de la fiducie réputée établie 
dans la LTA à l’égard de la TPS. En effet, la LACC 
impose certaines limites à la suspension par les tri-
bunaux des droits de la Couronne à l’égard des rete-
nues à la source, mais elle ne fait pas mention de la 
LTA (art. 11.4). Comme les fiducies réputées visant 
les retenues à la source sont explicitement proté-
gées par la LACC, il serait incohérent d’accorder 
une meilleure protection à la fiducie réputée établie 
par la LTA en l’absence de dispositions explicites en 
ce sens dans la LACC. Par conséquent, il semble 
découler de la logique de la LACC que la fiducie 
réputée établie par la LTA est visée par la renoncia-
tion du législateur à sa priorité (art. 18.4).


De plus, il y aurait une étrange asymétrie si [47] 
l’interprétation faisant primer la LTA sur la LACC 
préconisée par la Couronne était retenue en l’es-
pèce : les créances de la Couronne relatives à la 
TPS conserveraient leur priorité de rang pendant 
les procédures fondées sur la LACC, mais pas en 
cas de faillite. Comme certains tribunaux l’ont bien 
vu, cela ne pourrait qu’encourager les créanciers à 
recourir à la loi la plus favorable dans les cas où, 
comme en l’espèce, l’actif du débiteur n’est pas 
suffisant pour permettre à la fois le paiement des 
créanciers garantis et le paiement des créances de 
la Couronne (Gauntlet, par. 21). Or, si les réclama-
tions des créanciers étaient mieux protégées par la 
liquidation sous le régime de la LFI, les créanciers 
seraient très fortement incités à éviter les procédu-
res prévues par la LACC et les risques d’échec d’une 
réorganisation. Le fait de donner à un acteur clé de 
telles raisons de s’opposer aux procédures de réor-
ganisation fondées sur la LACC dans toute situation 
d’insolvabilité ne peut que miner les objectifs répa-
rateurs de ce texte législatif et risque au contraire de 
favoriser les maux sociaux que son édiction visait 
justement à prévenir.


in those Acts carving out an exception for GST  
claims.


The internal logic of the [46] CCAA also militates 
against upholding the ETA deemed trust for GST. 
The CCAA imposes limits on a suspension by the 
court of the Crown’s rights in respect of source 
deductions but does not mention the ETA (s. 11.4). 
Since source deductions deemed trusts are granted 
explicit protection under the CCAA, it would be 
inconsistent to afford a better protection to the ETA 
deemed trust absent explicit language in the CCAA. 
Thus, the logic of the CCAA appears to subject the 
ETA deemed trust to the waiver by Parliament of its 
priority (s. 18.4).


Moreover, a strange asymmetry would arise [47] 
if the interpretation giving the ETA priority over 
the CCAA urged by the Crown is adopted here: 
the Crown would retain priority over GST claims 
during CCAA proceedings but not in bankruptcy. 
As courts have reflected, this can only encourage 
statute shopping by secured creditors in cases 
such as this one where the debtor’s assets cannot 
satisfy both the secured creditors’ and the Crown’s 
claims (Gauntlet, at para. 21). If creditors’ claims 
were better protected by liquidation under the BIA, 
creditors’ incentives would lie overwhelmingly 
with avoiding proceedings under the CCAA and not 
risking a failed reorganization. Giving a key player 
in any insolvency such skewed incentives against 
reorganizing under the CCAA can only undermine 
that statute’s remedial objectives and risk inviting 
the very social ills that it was enacted to avert.
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Peut-être l’effet de l’arrêt [48] Ottawa Senators 
est-il atténué si la restructuration est tentée en 
vertu de la LFI au lieu de la LACC, mais il subsiste 
néanmoins. Si l’on suivait cet arrêt, la priorité de la 
créance de la Couronne relative à la TPS différerait 
selon le régime — LACC ou LFI — sous lequel la 
restructuration a lieu. L’anomalie de ce résultat res-
sort clairement du fait que les compagnies seraient 
ainsi privées de la possibilité de se restructurer sous 
le régime plus souple et mieux adapté de la LACC, 
régime privilégié en cas de réorganisations com-
plexes.


Les indications selon lesquelles le législateur [49] 
voulait que les créances relatives à la TPS soient trai-
tées différemment dans les cas de réorganisations et 
de faillites sont rares, voire inexistantes. Le para-
graphe 222(3) de la LTA a été adopté dans le cadre 
d’un projet de loi d’exécution du budget de nature 
générale en 2000. Le sommaire accompagnant ce 
projet de loi n’indique pas que, dans le cadre de la 
LACC, le législateur entendait élever la priorité de la 
créance de la Couronne à l’égard de la TPS au même 
rang que les créances relatives aux retenues à la 
source ou encore à un rang supérieur à celles-ci. En 
fait, le sommaire mentionne simplement, en ce qui 
concerne les fiducies réputées, que les modifications 
apportées aux dispositions existantes visent à « faire 
en sorte que les cotisations à l’assurance-emploi et 
au Régime de pensions du Canada qu’un employeur 
est tenu de verser soient pleinement recouvrables 
par la Couronne en cas de faillite de l’employeur » 
(Sommaire de la L.C. 2000, ch. 30, p. 4a). Le libellé 
de la disposition créant une fiducie réputée à l’égard 
de la TPS ressemble à celui des dispositions créant 
de telles fiducies relatives aux retenues à la source et 
il comporte la même formule dérogatoire et la même 
mention de la LFI. Cependant, comme il a été sou-
ligné précédemment, le législateur a expressément 
précisé que seules les fiducies réputées visant les rete-
nues à la source demeurent en vigueur. Une excep-
tion concernant la LFI dans la disposition créant les 
fiducies réputées à l’égard des retenues à la source 
est sans grande conséquence, car le texte explicite 
de la LFI elle-même (et celui de la LACC) établit 
ces fiducies et maintient leur effet. Il convient toute-
fois de souligner que ni la LFI ni la LACC ne com-
portent de disposition équivalente assurant le main-
tien en vigueur des fiducies réputées visant la TPS.


Arguably, the effect of [48] Ottawa Senators 
is mitigated if restructuring is attempted under 
the BIA instead of the CCAA, but it is not cured. 
If Ottawa Senators were to be followed, Crown 
priority over GST would differ depending on 
whether restructuring took place under the CCAA 
or the BIA. The anomaly of this result is made 
manifest by the fact that it would deprive companies 
of the option to restructure under the more flexible 
and responsive CCAA regime, which has been the 
statute of choice for complex reorganizations.


Evidence that Parliament intended different [49] 
treatments for GST claims in reorganization and 
bankruptcy is scant, if it exists at all. Section 
222(3) of the ETA was enacted as part of a wide-
ranging budget implementation bill in 2000. The 
summary accompanying that bill does not indicate 
that Parliament intended to elevate Crown priority 
over GST claims under the CCAA to the same 
or a higher level than source deductions claims. 
Indeed, the summary for deemed trusts states 
only that amendments to existing provisions are 
aimed at “ensuring that employment insurance 
premiums and Canada Pension Plan contributions 
that are required to be remitted by an employer 
are fully recoverable by the Crown in the case of 
the bankruptcy of the employer” (Summary to 
S.C. 2000, c. 30, at p. 4a). The wording of GST 
deemed trusts resembles that of statutory deemed 
trusts for source deductions and incorporates the 
same overriding language and reference to the BIA. 
However, as noted above, Parliament’s express 
intent is that only source deductions deemed 
trusts remain operative. An exception for the BIA 
in the statutory language establishing the source 
deductions deemed trusts accomplishes very little, 
because the explicit language of the BIA itself (and 
the CCAA) carves out these source deductions 
deemed trusts and maintains their effect. It is 
however noteworthy that no equivalent language 
maintaining GST deemed trusts exists under either 
the BIA or the CCAA.







[2010] 3 R.C.S. CENTURY SERVICES INC. c. CANADA (P.G.) La juge Deschamps 409


Il semble plus probable qu’en adoptant, [50] 
pour créer dans la LTA les fiducies réputées visant 
la TPS, le même libellé que celui utilisé pour les 
fiducies réputées visant les retenues à la source, et 
en omettant d’inclure au par. 222(3) de la LTA une 
exception à l’égard de la LACC en plus de celle éta-
blie pour la LFI, le législateur ait par inadvertance 
commis une anomalie rédactionnelle. En raison 
d’une lacune législative dans la LTA, il serait pos-
sible de considérer que la fiducie réputée visant la 
TPS continue de produire ses effets dans le cadre de 
la LACC, tout en cessant de le faire dans le cas de la 
LFI, ce qui entraînerait un conflit apparent avec le 
libellé de la LACC. Il faut cependant voir ce conflit 
comme il est : un conflit apparent seulement, que 
l’on peut résoudre en considérant l’approche géné-
rale adoptée envers les créances prioritaires de la 
Couronne et en donnant préséance au texte de l’art. 
18.3 de la LACC d’une manière qui ne produit pas 
un résultat insolite.


Le paragraphe 222(3) de la [51] LTA ne révèle 
aucune intention explicite du législateur d’abroger 
l’art. 18.3 de la LACC. Il crée simplement un conflit 
apparent qui doit être résolu par voie d’interpréta-
tion législative. L’intention du législateur était donc 
loin d’être dépourvue d’ambiguïté quand il a adopté 
le par. 222(3) de la LTA. S’il avait voulu donner 
priorité aux créances de la Couronne relatives à la 
TPS dans le cadre de la LACC, il aurait pu le faire 
de manière aussi explicite qu’il l’a fait pour les rete-
nues à la source. Or, au lieu de cela, on se trouve 
réduit à inférer du texte du par. 222(3) de la LTA que 
le législateur entendait que la fiducie réputée visant 
la TPS produise ses effets dans les procédures fon-
dées sur la LACC.


Je ne suis pas convaincue que le raisonnement [52] 
adopté dans Doré exige l’application de la doctrine 
de l’abrogation implicite dans les circonstances de la 
présente affaire. La question principale dans Doré 
était celle de l’impact de l’adoption du C.c.Q. sur les 
règles de droit administratif relatives aux munici-
palités. Bien que le juge Gonthier ait conclu, dans 
cet arrêt, que le délai de prescription établi à l’art. 
2930 du C.c.Q. avait eu pour effet d’abroger implici-
tement une disposition de la Loi sur les cités et villes 
portant sur la prescription, sa conclusion n’était pas 


It seems more likely that by adopting the [50] 
same language for creating GST deemed trusts 
in the ETA as it did for deemed trusts for source 
deductions, and by overlooking the inclusion 
of an exception for the CCAA alongside the BIA 
in s. 222(3) of the ETA, Parliament may have 
inadvertently succumbed to a drafting anomaly. 
Because of a statutory lacuna in the ETA, the GST 
deemed trust could be seen as remaining effective 
in the CCAA, while ceasing to have any effect 
under the BIA, thus creating an apparent conflict 
with the wording of the CCAA. However, it should 
be seen for what it is: a facial conflict only, capable 
of resolution by looking at the broader approach 
taken to Crown priorities and by giving precedence 
to the statutory language of s. 18.3 of the CCAA 
in a manner that does not produce an anomalous 
outcome.


Section 222(3) of the [51] ETA evinces no explicit 
intention of Parliament to repeal CCAA s. 18.3. It 
merely creates an apparent conflict that must be 
resolved by statutory interpretation. Parliament’s 
intent when it enacted ETA s. 222(3) was therefore 
far from unambiguous. Had it sought to give the 
Crown a priority for GST claims, it could have 
done so explicitly as it did for source deductions. 
Instead, one is left to infer from the language 
of ETA s. 222(3) that the GST deemed trust was 
intended to be effective under the CCAA.


I am not persuaded that the reasoning in [52] Doré 
requires the application of the doctrine of implied 
repeal in the circumstances of this case. The main 
issue in Doré concerned the impact of the adoption 
of the C.C.Q. on the administrative law rules 
with respect to municipalities. While Gonthier J. 
concluded in that case that the limitation provision 
in art. 2930 C.C.Q. had repealed by implication a 
limitation provision in the Cities and Towns Act, he 
did so on the basis of more than a textual analysis. 
The conclusion in Doré was reached after thorough 
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fondée seulement sur une analyse textuelle. Il a en 
effet procédé à une analyse contextuelle appro-
fondie des deux textes, y compris de l’historique 
législatif pertinent (par. 31-41). Par conséquent, les 
circonstances du cas dont était saisie la Cour dans 
Doré sont loin d’être « identiques » à celles du pré-
sent pourvoi, tant sur le plan du texte que sur celui 
du contexte et de l’historique législatif. On ne peut 
donc pas dire que l’arrêt Doré commande l’appli-
cation automatique d’une règle d’abrogation impli-
cite.


Un bon indice de l’intention générale du légis-[53] 
lateur peut être tiré du fait qu’il n’a pas, dans les 
modifications subséquentes, écarté la règle énoncée 
dans la LACC. D’ailleurs, par suite des modifica-
tions apportées à cette loi en 2005, la règle figurant 
initialement à l’art. 18.3 a, comme nous l’avons vu 
plus tôt, été reprise sous une formulation différente 
à l’art. 37. Par conséquent, dans la mesure où l’inter-
prétation selon laquelle la fiducie réputée visant la 
TPS demeurerait en vigueur dans le contexte de pro-
cédures en vertu de la LACC repose sur le fait que 
le par. 222(3) de la LTA constitue la disposition pos-
térieure et a eu pour effet d’abroger implicitement le 
par. 18.3(1) de la LACC, nous revenons au point de 
départ. Comme le législateur a reformulé et renumé-
roté la disposition de la LACC précisant que, sous 
réserve des exceptions relatives aux retenues à la 
source, les fiducies réputées ne survivent pas à l’en-
gagement de procédures fondées sur la LACC, c’est  
cette loi qui se trouve maintenant à être le texte pos-
térieur. Cette constatation confirme que c’est dans la 
LACC qu’est exprimée l’intention du législateur en 
ce qui a trait aux fiducies réputées visant la TPS.


Je ne suis pas d’accord avec ma collègue la [54] 
juge Abella pour dire que l’al. 44f) de la Loi d’inter-
prétation, L.R.C. 1985, ch. I-21, permet d’interpré-
ter les modifications de 2005 comme n’ayant aucun 
effet. La nouvelle loi peut difficilement être consi-
dérée comme une simple refonte de la loi antérieure. 
De fait, la LACC a fait l’objet d’un examen appro-
fondi en 2005. En particulier, conformément à son 
objectif qui consiste à faire concorder l’approche de 
la LFI et celle de la LACC à l’égard de l’insolvabilité, 
le législateur a apporté aux deux textes des modifica-
tions allant dans le même sens en ce qui concerne les 


contextual analysis of both pieces of legislation, 
including an extensive review of the relevant 
legislative history (paras. 31-41). Consequently, 
the circumstances before this Court in Doré are 
far from “identical” to those in the present case, 
in terms of text, context and legislative history. 
Accordingly, Doré cannot be said to require the 
automatic application of the rule of repeal by 
implication.


A noteworthy indicator of Parliament’s overall [53] 
intent is the fact that in subsequent amendments it has 
not displaced the rule set out in the CCAA. Indeed, 
as indicated above, the recent amendments to the 
CCAA in 2005 resulted in the rule previously found 
in s. 18.3 being renumbered and reformulated as s. 
37. Thus, to the extent the interpretation allowing 
the GST deemed trust to remain effective under the 
CCAA depends on ETA s. 222(3) having impliedly 
repealed CCAA s. 18.3(1) because it is later in time, 
we have come full circle. Parliament has renumbered 
and reformulated the provision of the CCAA stating 
that, subject to exceptions for source deductions, 
deemed trusts do not survive the CCAA proceedings 
and thus the CCAA is now the later in time statute. 
This confirms that Parliament’s intent with respect 
to GST deemed trusts is to be found in the CCAA.


I do not agree with my colleague Abella J. [54] 
that s. 44( f) of the Interpretation Act, R.S.C. 1985, 
c. I-21, can be used to interpret the 2005 amend-
ments as having no effect. The new statute can 
hardly be said to be a mere re-enactment of the 
former statute. Indeed, the CCAA underwent a sub-
stantial review in 2005. Notably, acting consist-
ently with its goal of treating both the BIA and the 
CCAA as sharing the same approach to insolvency, 
Parliament made parallel amendments to both stat-
utes with respect to corporate proposals. In addi-
tion, new provisions were introduced regarding 
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propositions présentées par les entreprises. De plus, 
de nouvelles dispositions ont été ajoutées au sujet 
des contrats, des conventions collectives, du finan-
cement temporaire et des accords de gouvernance. 
Des clarifications ont aussi été apportées quant à la 
nomination et au rôle du contrôleur. Il convient par 
ailleurs de souligner les limites imposées par l’art. 
11.09 de la LACC au pouvoir discrétionnaire du tri-
bunal d’ordonner la suspension de l’effet des fidu-
cies réputées créées en faveur de la Couronne relati-
vement aux retenues à la source, limites qui étaient 
auparavant énoncées à l’art. 11.4. Il n’est fait aucune 
mention des fiducies réputées visant la TPS (voir le 
Sommaire de la L.C. 2005, ch. 47). Dans le cadre de 
cet examen, le législateur est allé jusqu’à se pencher 
sur les termes mêmes utilisés dans la loi pour écar-
ter l’application des fiducies réputées. Les commen-
taires cités par ma collègue ne font que souligner 
l’intention manifeste du législateur de maintenir sa 
politique générale suivant laquelle seules les fiducies 
réputées visant les retenues à la source survivent en 
cas de procédures fondées sur la LACC.


En l’espèce, le contexte législatif aide à déter-[55] 
miner l’intention du législateur et conforte la conclu-
sion selon laquelle le par. 222(3) de la LTA ne visait 
pas à restreindre la portée de la disposition de la 
LACC écartant l’application des fiducies réputées. 
Eu égard au contexte dans son ensemble, le conflit 
entre la LTA et la LACC est plus apparent que réel. 
Je n’adopterais donc pas le raisonnement de l’arrêt 
Ottawa Senators et je confirmerais que l’art. 18.3 de 
la LACC a continué de produire ses effets.


Ma conclusion est renforcée par l’objectif de la [56] 
LACC en tant que composante du régime réparateur 
instauré la législation canadienne en matière d’in-
solvabilité. Comme cet aspect est particulièrement 
pertinent à propos de la deuxième question, je vais 
maintenant examiner la façon dont les tribunaux ont 
interprété l’étendue des pouvoirs discrétionnaires 
dont ils disposent lorsqu’ils surveillent une réorga-
nisation fondée sur la LACC, ainsi que la façon dont 
le législateur a dans une large mesure entériné cette 
interprétation. L’interprétation de la LACC par les 
tribunaux aide en fait à comprendre comment celle-
ci en est venue à jouer un rôle si important dans le 
droit canadien de l’insolvabilité.


the treatment of contracts, collective agreements, 
interim financing and governance agreements. The 
appointment and role of the Monitor was also clari-
fied. Noteworthy are the limits imposed by CCAA 
s. 11.09 on the court’s discretion to make an order 
staying the Crown’s source deductions deemed 
trusts, which were formerly found in s. 11.4. No 
mention whatsoever is made of GST deemed trusts 
(see Summary to S.C. 2005, c. 47). The review 
went as far as looking at the very expression used 
to describe the statutory override of deemed trusts. 
The comments cited by my colleague only empha-
size the clear intent of Parliament to maintain its 
policy that only source deductions deemed trusts 
survive in CCAA proceedings.


In the case at bar, the legislative context [55] 
informs the determination of Parliament’s 
legislative intent and supports the conclusion that 
ETA s. 222(3) was not intended to narrow the scope 
of the CCAA’s override provision. Viewed in its 
entire context, the conflict between the ETA and the 
CCAA is more apparent than real. I would therefore 
not follow the reasoning in Ottawa Senators and 
affirm that CCAA s. 18.3 remained effective.


My conclusion is reinforced by the purpose of [56] 
the CCAA as part of Canadian remedial insolvency 
legislation. As this aspect is particularly relevant to 
the second issue, I will now discuss how courts have 
interpreted the scope of their discretionary powers 
in supervising a CCAA reorganization and how 
Parliament has largely endorsed this interpretation. 
Indeed, the interpretation courts have given to 
the CCAA helps in understanding how the CCAA 
grew to occupy such a prominent role in Canadian 
insolvency law.
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3.3 Pouvoirs discrétionnaires du tribunal chargé 
de surveiller une réorganisation fondée sur la 
LACC


Les tribunaux font souvent remarquer que [57] 
[TRADUCTION] « [l]a LACC est par nature schémati-
que » et ne « contient pas un code complet énonçant 
tout ce qui est permis et tout ce qui est interdit » 
(Metcalfe & Mansfield Alternative Investments II 
Corp. (Re), 2008 ONCA 587, 92 O.R. (3d) 513, par. 
44, le juge Blair). Par conséquent, [TRADUCTION] 
« [l]’histoire du droit relatif à la LACC correspond à 
l’évolution de ce droit au fil de son interprétation par 
les tribunaux » (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 
106 (C. Ont. (Div. gén.)), par. 10, le juge Farley).


Les décisions prises en vertu de la [58] LACC 
découlent souvent de l’exercice discrétionnaire de 
certains pouvoirs. C’est principalement au fil de 
l’exercice par les juridictions commerciales de leurs 
pouvoirs discrétionnaires, et ce, dans des condi-
tions décrites avec justesse par un praticien comme 
constituant [TRADUCTION] « la pépinière du conten-
tieux en temps réel », que la LACC a évolué de façon 
graduelle et s’est adaptée aux besoins commerciaux 
et sociaux contemporains (voir Jones, p. 484).


L’exercice par les tribunaux de leurs pouvoirs [59] 
discrétionnaires doit évidemment tendre à la réali-
sation des objectifs de la LACC. Le caractère répa-
rateur dont j’ai fait état dans mon aperçu historique 
de la Loi a à maintes reprises été reconnu dans la 
jurisprudence. Voici l’un des premiers exemples :


 [TRADUCTION] La loi est réparatrice au sens le plus 
pur du terme, en ce qu’elle fournit un moyen d’éviter les 
effets dévastateurs, — tant sur le plan social qu’économi-
que — de la faillite ou de l’arrêt des activités d’une entre-
prise, à l’initiation des créanciers, pendant que des efforts 
sont déployés, sous la surveillance du tribunal, en vue de 
réorganiser la situation financière de la compagnie débi-
trice.


(Elan Corp. c. Comiskey (1990), 41 O.A.C. 282, par. 
57, le juge Doherty, dissident)


Le processus décisionnel des tribunaux sous [60] 
le régime de la LACC comporte plusieurs aspects. 
Le tribunal doit d’abord créer les conditions propres 
à permettre au débiteur de tenter une réorganisation. 


3.3 Discretionary Power of a Court Supervising 
a CCAA Reorganization


Courts frequently observe that “[t]he [57] 
CCAA is skeletal in nature” and does not “contain 
a comprehensive code that lays out all that is 
permitted or barred” (Metcalfe & Mansfield 
Alternative Investments II Corp. (Re), 2008 ONCA 
587, 92 O.R. (3d) 513, at para. 44, per Blair J.A.). 
Accordingly, “[t]he history of CCAA law has been 
an evolution of judicial interpretation” (Dylex 
Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Ct. (Gen. 
Div.)), at para. 10, per Farley J.).


CCAA[58]  decisions are often based on 
discretionary grants of jurisdiction. The incremental 
exercise of judicial discretion in commercial courts 
under conditions one practitioner aptly describes 
as “the hothouse of real-time litigation” has been 
the primary method by which the CCAA has been 
adapted and has evolved to meet contemporary 
business and social needs (see Jones, at p. 484).


Judicial discretion must of course be [59] 
exercised in furtherance of the CCAA’s purposes. 
The remedial purpose I referred to in the historical 
overview of the Act is recognized over and over 
again in the jurisprudence. To cite one early 
example:


 The legislation is remedial in the purest sense in 
that it provides a means whereby the devastating social 
and economic effects of bankruptcy or creditor initi-
ated termination of ongoing business operations can be 
avoided while a court-supervised attempt to reorganize 
the financial affairs of the debtor company is made.


(Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at 
para. 57, per Doherty J.A., dissenting)


Judicial decision making under the [60] CCAA 
takes many forms. A court must first of all 
provide the conditions under which the debtor can 
attempt to reorganize. This can be achieved by 
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Il peut à cette fin suspendre les mesures d’exécution 
prises par les créanciers afin que le débiteur puisse 
continuer d’exploiter son entreprise, préserver le 
statu quo pendant que le débiteur prépare la tran-
saction ou l’arrangement qu’il présentera aux créan-
ciers et surveiller le processus et le mener jusqu’au 
point où il sera possible de dire s’il aboutira (voir, 
p. ex., Chef Ready Foods Ltd. c. Hongkong Bank of 
Can. (1990), 51 B.C.L.R. (2d) 84 (C.A.), p. 88-89; 
Pacific National Lease Holding Corp., Re (1992), 
19 B.C.A.C. 134, par. 27). Ce faisant, le tribunal doit 
souvent déterminer les divers intérêts en jeu dans la 
réorganisation, lesquels peuvent fort bien ne pas se 
limiter aux seuls intérêts du débiteur et des créan-
ciers, mais englober aussi ceux des employés, des 
administrateurs, des actionnaires et même de tiers 
qui font affaire avec la compagnie insolvable (voir, 
p. ex., Canadian Airlines Corp., Re, 2000 ABQB 
442, 84 Alta. L.R. (3d) 9, par. 144, la juge Paperny 
(maintenant juge de la Cour d’appel); Air Canada, 
Re (2003), 42 C.B.R. (4th) 173 (C.S.J. Ont.), par. 3; 
Air Canada, Re, 2003 CanLII 49366 (C.S.J. Ont.), 
par. 13, le juge Farley; Sarra, Creditor Rights, p. 
181-192 et 217-226). En outre, les tribunaux doi-
vent reconnaître que, à l’occasion, certains aspects 
de la réorganisation concernent l’intérêt public et 
qu’il pourrait s’agir d’un facteur devant être pris en 
compte afin de décider s’il y a lieu d’autoriser une 
mesure donnée (voir, p. ex., Canadian Red Cross 
Society/Société Canadienne de la Croix Rouge, Re 
(2000), 19 C.B.R. (4th) 158 (C.S.J. Ont.), par. 2, le 
juge Blair (maintenant juge de la Cour d’appel); 
Sarra, Creditor Rights, p. 195-214).


Quand de grandes entreprises éprouvent des [61] 
difficultés, les réorganisations deviennent très com-
plexes. Les tribunaux chargés d’appliquer la LACC 
ont ainsi été appelés à innover dans l’exercice de leur 
compétence et ne se sont pas limités à suspendre les 
procédures engagées contre le débiteur afin de lui 
permettre de procéder à une réorganisation. On leur 
a demandé de sanctionner des mesures non expres-
sément prévues par la LACC. Sans dresser la liste 
complète des diverses mesures qui ont été prises par 
des tribunaux en vertu de la LACC, il est néanmoins 
utile d’en donner brièvement quelques exemples, 
pour bien illustrer la marge de manœuvre que la loi 
accorde à ceux-ci.


staying enforcement actions by creditors to allow 
the debtor’s business to continue, preserving the 
status quo while the debtor plans the compromise 
or arrangement to be presented to creditors, and 
supervising the process and advancing it to the point 
where it can be determined whether it will succeed 
(see, e.g., Chef Ready Foods Ltd. v. Hongkong Bank 
of Can. (1990), 51 B.C.L.R. (2d) 84 (C.A.), at pp. 
88-89; Pacific National Lease Holding Corp., Re 
(1992), 19 B.C.A.C. 134, at para. 27). In doing so, 
the court must often be cognizant of the various 
interests at stake in the reorganization, which can 
extend beyond those of the debtor and creditors to 
include employees, directors, shareholders, and 
even other parties doing business with the insolvent 
company (see, e.g., Canadian Airlines Corp., Re, 
2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144, 
per Paperny J. (as she then was); Air Canada, Re 
(2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.), at para. 
3; Air Canada, Re, 2003 CanLII 49366 (Ont. 
S.C.J.), at para. 13, per Farley J.; Sarra, Creditor 
Rights, at pp. 181-92 and 217-26). In addition, 
courts must recognize that on occasion the broader 
public interest will be engaged by aspects of the 
reorganization and may be a factor against which 
the decision of whether to allow a particular action 
will be weighed (see, e.g., Canadian Red Cross 
Society/Société Canadienne de la Croix Rouge, Re 
(2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, 
per Blair J. (as he then was); Sarra, Creditor Rights, 
at pp. 195-214).


When large companies encounter difficulty, [61] 
reorganizations become increasingly complex. 
CCAA courts have been called upon to innovate 
accordingly in exercising their jurisdiction beyond 
merely staying proceedings against the debtor to 
allow breathing room for reorganization. They 
have been asked to sanction measures for which 
there is no explicit authority in the CCAA. Without 
exhaustively cataloguing the various measures 
taken under the authority of the CCAA, it is useful 
to refer briefly to a few examples to illustrate the 
flexibility the statute affords supervising courts.
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L’utilisation la plus créative des pouvoirs [62] 
conférés par la LACC est sans doute le fait que les 
tribunaux se montrent de plus en plus disposés à 
autoriser, après le dépôt des procédures, la consti-
tution de sûretés pour financer le débiteur demeuré 
en possession des biens ou encore la constitution 
de charges super-prioritaires grevant l’actif du 
débiteur lorsque cela est nécessaire pour que ce 
dernier puisse continuer d’exploiter son entreprise 
pendant la réorganisation (voir, p. ex., Skydome 
Corp., Re (1998), 16 C.B.R. (4th) 118 (C. Ont. (Div. 
gén.)); United Used Auto & Truck Parts Ltd., Re, 
2000 BCCA 146, 135 B.C.A.C. 96, conf. (1999), 
12 C.B.R. (4th) 144 (C.S.); et, d’une manière géné-
rale, J. P. Sarra, Rescue! The Companies’ Creditors 
Arrangement Act (2007), p. 93-115). La LACC a 
aussi été utilisée pour libérer des tiers des actions 
susceptibles d’être intentées contre eux, dans le 
cadre de l’approbation d’un plan global d’arran-
gement et de transaction, malgré les objections 
de certains créanciers dissidents (voir Metcalfe & 
Mansfield). Au départ, la nomination d’un contrô-
leur chargé de surveiller la réorganisation était elle 
aussi une mesure prise en vertu du pouvoir de sur-
veillance conféré par la LACC, mais le législateur 
est intervenu et a modifié la loi pour rendre cette 
mesure obligatoire.


L’esprit d’innovation dont ont fait montre les [63] 
tribunaux pendant des procédures fondées sur la 
LACC n’a toutefois pas été sans susciter de contro-
verses. Au moins deux des questions que soulève 
leur approche sont directement pertinentes en l’es-
pèce : (1) Quelles sont les sources des pouvoirs dont 
dispose le tribunal pendant les procédures fondées 
sur la LACC? (2) Quelles sont les limites de ces 
pouvoirs?


La première question porte sur la frontière [64] 
entre les pouvoirs d’origine législative dont dispose 
le tribunal en vertu de la LACC et les pouvoirs rési-
duels dont jouit un tribunal en raison de sa com-
pétence inhérente et de sa compétence en equity, 
lorsqu’il est question de surveiller une réorganisa-
tion. Pour justifier certaines mesures autorisées à 
l’occasion de procédures engagées sous le régime 
de la LACC, les tribunaux ont parfois prétendu se 
fonder sur leur compétence en equity dans le but 


Perhaps the most creative use of [62] CCAA 
authority has been the increasing willingness 
of courts to authorize post-filing security for 
debtor in possession financing or super-priority 
charges on the debtor’s assets when necessary for 
the continuation of the debtor’s business during 
the reorganization (see, e.g., Skydome Corp., Re 
(1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); 
United Used Auto & Truck Parts Ltd., Re, 2000 
BCCA 146, 135 B.C.A.C. 96, aff’g (1999), 12 
C.B.R. (4th) 144 (S.C.); and generally, J. P. Sarra, 
Rescue! The Companies’ Creditors Arrangement 
Act (2007), at pp. 93-115). The CCAA has also been 
used to release claims against third parties as part 
of approving a comprehensive plan of arrangement 
and compromise, even over the objections of some 
dissenting creditors (see Metcalfe & Mansfield). 
As well, the appointment of a Monitor to oversee 
the reorganization was originally a measure taken 
pursuant to the CCAA’s supervisory authority; 
Parliament responded, making the mechanism 
mandatory by legislative amendment.


Judicial innovation during [63] CCAA proceed-
ings has not been without controversy. At least two 
questions it raises are directly relevant to the case 
at bar: (1) What are the sources of a court’s author-
ity during CCAA proceedings? (2) What are the 
limits of this authority?


The first question concerns the boundary [64] 
between a court’s statutory authority under the 
CCAA and a court’s residual authority under 
its inherent and equitable jurisdiction when 
supervising a reorganization. In authorizing 
measures during CCAA proceedings, courts have 
on occasion purported to rely upon their equitable 
jurisdiction to advance the purposes of the Act or 
their inherent jurisdiction to fill gaps in the statute. 
Recent appellate decisions have counselled against 
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de réaliser les objectifs de la Loi ou sur leur com-
pétence inhérente afin de combler les lacunes de 
celle-ci. Or, dans de récentes décisions, des cours 
d’appel ont déconseillé aux tribunaux d’invoquer 
leur compétence inhérente, concluant qu’il est plus 
juste de dire que, dans la plupart des cas, les tri-
bunaux ne font simplement qu’interpréter les pou-
voirs se trouvant dans la LACC elle-même (voir, 
p. ex., Skeena Cellulose Inc., Re, 2003 BCCA 344, 
13 B.C.L.R. (4th) 236, par. 45-47, la juge Newbury; 
Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (C.A.), par. 
31-33, le juge Blair).


Je suis d’accord avec la juge Georgina R. [65] 
Jackson et la professeure Janis Sarra pour dire que 
la méthode la plus appropriée est une approche hié-
rarchisée. Suivant cette approche, les tribunaux 
procédèrent d’abord à une interprétation des dispo-
sitions de la LACC avant d’invoquer leur compé-
tence inhérente ou leur compétence en equity pour 
justifier des mesures prises dans le cadre d’une pro-
cédure fondée sur la LACC (voir G. R. Jackson et 
J. Sarra, « Selecting the Judicial Tool to get the Job 
Done : An Examination of Statutory Interpretation, 
Discretionary Power and Inherent Jurisdiction in 
Insolvency Matters », dans J. P. Sarra, dir., Annual 
Review of Insolvency Law 2007 (2008), 41, p. 42). 
Selon ces auteures, pourvu qu’on lui donne l’in-
terprétation téléologique et large qui s’impose, la 
LACC permettra dans la plupart des cas de justi-
fier les mesures nécessaires à la réalisation de ses 
objectifs (p. 94).


L’examen des parties pertinentes de la [66] 
LACC et de l’évolution récente de la législation 
me font adhérer à ce point de vue jurispruden-
tiel et doctrinal : dans la plupart des cas, la déci-
sion de rendre une ordonnance durant une procé-
dure fondée sur la LACC relève de l’interprétation 
législative. D’ailleurs, à cet égard, il faut souligner 
d’une façon particulière que le texte de loi dont il 
est question en l’espèce peut être interprété très  
largement.


En vertu du pouvoir conféré initialement par [67] 
la LACC, le tribunal pouvait, « chaque fois qu’une 
demande [était] faite sous le régime de la présente 
loi à l’égard d’une compagnie, [. . .] sur demande 


purporting to rely on inherent jurisdiction, holding 
that the better view is that courts are in most cases 
simply construing the authority supplied by the 
CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 
2003 BCCA 344, 13 B.C.L.R. (4th) 236, at paras. 
45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 
O.R. (3d) 5 (C.A.), at paras. 31-33, per Blair J.A.).


I agree with Justice Georgina R. Jackson [65] 
and Professor Janis Sarra that the most appropriate 
approach is a hierarchical one in which courts 
rely first on an interpretation of the provisions 
of the CCAA text before turning to inherent or 
equitable jurisdiction to anchor measures taken 
in a CCAA proceeding (see G. R. Jackson and J. 
Sarra, “Selecting the Judicial Tool to get the Job 
Done: An Examination of Statutory Interpretation, 
Discretionary Power and Inherent Jurisdiction in 
Insolvency Matters”, in J. P. Sarra, ed., Annual 
Review of Insolvency Law 2007 (2008), 41, at p. 
42).  The authors conclude that when given an 
appropriately purposive and liberal interpretation, 
the CCAA will be sufficient in most instances to 
ground measures necessary to achieve its objectives 
(p. 94).


Having examined the pertinent parts of the [66] 
CCAA and the recent history of the legislation, 
I accept that in most instances the issuance of 
an order during CCAA proceedings should be 
considered an exercise in statutory interpretation. 
Particularly noteworthy in this regard is the 
expansive interpretation the language of the statute 
at issue is capable of supporting.


The initial grant of authority under the [67] 
CCAA empowered a court “where an application 
is made under this Act in respect of a company . . . 
on the application of any person interested in the 
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d’un intéressé, [. . .] sous réserve des autres dispo-
sitions de la présente loi [. . .] rendre l’ordonnance 
prévue au présent article » (LACC, par. 11(1)). Cette 
formulation claire était très générale.


Bien que ces dispositions ne soient pas stric-[68] 
tement applicables en l’espèce, je signale à ce propos 
que le législateur a, dans des modifications récen-
tes, apporté au texte du par. 11(1) un changement qui 
rend plus explicite le pouvoir discrétionnaire conféré 
au tribunal par la LACC. Ainsi, aux termes de l’art. 
11 actuel de la LACC, le tribunal peut « rendre [. . .] 
sous réserve des restrictions prévues par la présente 
loi [. . .] toute ordonnance qu’il estime indiquée » 
(L.C. 2005, ch. 47, art. 128). Le législateur semble 
ainsi avoir jugé opportun de sanctionner l’interpré-
tation large du pouvoir conféré par la LACC qui a 
été élaborée par la jurisprudence.


De plus, la [69] LACC prévoit explicitement cer-
taines ordonnances. Tant à la suite d’une demande 
initiale que d’une demande subséquente, le tribunal 
peut, par ordonnance, suspendre ou interdire toute 
procédure contre le débiteur, ou surseoir à sa conti-
nuation. Il incombe à la personne qui demande une 
telle ordonnance de convaincre le tribunal qu’elle 
est indiquée et qu’il a agi et continue d’agir de bonne 
foi et avec la diligence voulue (LACC, par. 11(3), (4) 
et (6)).


La possibilité pour le tribunal de rendre des [70] 
ordonnances plus spécifiques n’a pas pour effet de 
restreindre la portée des termes généraux utilisés 
dans la LACC. Toutefois, l’opportunité, la bonne foi 
et la diligence sont des considérations de base que 
le tribunal devrait toujours garder à l’esprit lorsqu’il 
exerce les pouvoirs conférés par la LACC. Sous le 
régime de la LACC, le tribunal évalue l’opportunité 
de l’ordonnance demandée en déterminant si elle 
favorisera la réalisation des objectifs de politique 
générale qui sous-tendent la Loi. Il s’agit donc de 
savoir si cette ordonnance contribuera utilement à 
la réalisation de l’objectif réparateur de la LACC — 
à savoir éviter les pertes sociales et économiques 
résultant de la liquidation d’une compagnie insolva-
ble. J’ajouterais que le critère de l’opportunité s’ap-
plique non seulement à l’objectif de l’ordonnance, 
mais aussi aux moyens utilisés. Les tribunaux 


matter, . . . subject to this Act, [to] make an order 
under this section” (CCAA, s. 11(1)). The plain 
language of the statute was very broad.


In this regard, though not strictly applica-[68] 
ble to the case at bar, I note that Parliament has in 
recent amendments changed the wording contained 
in s. 11(1), making explicit the discretionary author-
ity of the court under the CCAA. Thus, in s. 11 of 
the CCAA as currently enacted, a court may, “sub-
ject to the restrictions set out in this Act, . . . make 
any order that it considers appropriate in the cir-
cumstances” (S.C. 2005, c. 47, s. 128). Parliament 
appears to have endorsed the broad reading of 
CCAA authority developed by the jurisprudence.


The [69] CCAA also explicitly provides for certain 
orders. Both an order made on an initial application 
and an order on subsequent applications may stay, 
restrain, or prohibit existing or new proceedings 
against the debtor. The burden is on the applicant 
to satisfy the court that the order is appropriate in 
the circumstances and that the applicant has been 
acting in good faith and with due diligence (CCAA, 
ss. 11(3), (4) and (6)).


The general language of the [70] CCAA should 
not be read as being restricted by the availability of 
more specific orders. However, the requirements of 
appropriateness, good faith, and due diligence are 
baseline considerations that a court should always 
bear in mind when exercising CCAA authority. 
Appropriateness under the CCAA is assessed 
by inquiring whether the order sought advances 
the policy objectives underlying the CCAA. The 
question is whether the order will usefully further 
efforts to achieve the remedial purpose of the 
CCAA — avoiding the social and economic losses 
resulting from liquidation of an insolvent company. 
I would add that appropriateness extends not only 
to the purpose of the order, but also to the means 
it employs. Courts should be mindful that chances 
for successful reorganizations are enhanced where 
participants achieve common ground and all 
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doivent se rappeler que les chances de succès d’une 
réorganisation sont meilleures lorsque les partici-
pants arrivent à s’entendre et que tous les intéressés 
sont traités de la façon la plus avantageuse et juste 
possible dans les circonstances.


Il est bien établi qu’il est possible de mettre [71] 
fin aux efforts déployés pour procéder à une réor-
ganisation fondée sur la LACC et de lever la sus-
pension des procédures contre le débiteur si la réor-
ganisation est [TRADUCTION] « vouée à l’échec » 
(voir Chef Ready, p. 88; Philip’s Manufacturing 
Ltd., Re (1992), 9 C.B.R. (3d) 25 (C.A.C.-B.), par. 
6-7). Cependant, quand l’ordonnance demandée 
contribue vraiment à la réalisation des objectifs de 
la LACC, le pouvoir discrétionnaire dont dispose le 
tribunal en vertu de cette loi l’habilite à rendre à 
cette ordonnance.


L’analyse qui précède est utile pour répondre [72] 
à la question de savoir si le tribunal avait, en vertu 
de la LACC, le pouvoir de maintenir la suspension 
des procédures à l’encontre de la Couronne, une 
fois qu’il est devenu évident que la réorganisation 
échouerait et que la faillite était inévitable.


En Cour d’appel, le juge Tysoe a conclu que [73] 
la LACC n’habilitait pas le tribunal à maintenir la 
suspension des mesures d’exécution de la Couronne 
à l’égard de la fiducie réputée visant la TPS après 
l’arrêt des efforts de réorganisation. Selon l’appe-
lante, en tirant cette conclusion, le juge Tysoe a 
omis de tenir compte de l’objectif fondamental de 
la LACC et n’a pas donné à ce texte l’interprétation 
téléologique et large qu’il convient de lui donner et 
qui autorise le prononcé d’une telle ordonnance. La 
Couronne soutient que le juge Tysoe a conclu à bon 
droit que les termes impératifs de la LTA ne lais-
saient au tribunal d’autre choix que d’autoriser les 
mesures d’exécution à l’endroit de la fiducie réputée 
visant la TPS lorsqu’il a levé la suspension de pro-
cédures qui avait été ordonnée en application de la 
LACC afin de permettre au débiteur de faire cession 
de ses biens en vertu de la LFI. J’ai déjà traité de 
la question de savoir si la LTA a un effet contrai-
gnant dans une procédure fondée sur la LACC. Je 
vais maintenant traiter de la question de savoir si 
l’ordonnance était autorisée par la LACC.


stakeholders are treated as advantageously and 
fairly as the circumstances permit.


It is well established that efforts to reorgan-[71] 
ize under the CCAA can be terminated and the stay 
of proceedings against the debtor lifted if the reor-
ganization is “doomed to failure” (see Chef Ready, 
at p. 88; Philip’s Manufacturing Ltd., Re (1992), 9 
C.B.R. (3d) 25 (B.C.C.A.), at paras. 6-7). However, 
when an order is sought that does realistically 
advance the CCAA’s purposes, the ability to make 
it is within the discretion of a CCAA court.


The preceding discussion assists in [72] 
determining whether the court had authority under 
the CCAA to continue the stay of proceedings 
against the Crown once it was apparent that 
reorganization would fail and bankruptcy was the 
inevitable next step.


In the Court of Appeal, Tysoe J.A. held that [73] 
no authority existed under the CCAA to continue 
staying the Crown’s enforcement of the GST deemed 
trust once efforts at reorganization had come to an 
end. The appellant submits that in so holding, Tysoe 
J.A. failed to consider the underlying purpose of 
the CCAA and give the statute an appropriately 
purposive and liberal interpretation under which 
the order was permissible. The Crown submits 
that Tysoe J.A. correctly held that the mandatory 
language of the ETA gave the court no option but 
to permit enforcement of the GST deemed trust 
when lifting the CCAA stay to permit the debtor 
to make an assignment under the BIA. Whether 
the ETA has a mandatory effect in the context of 
a CCAA proceeding has already been discussed. I 
will now address the question of whether the order 
was authorized by the CCAA.
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Il n’est pas contesté que la [74] LACC n’assu-
jettit les procédures engagées sous son régime à 
aucune limite temporelle explicite qui interdirait 
au tribunal d’ordonner le maintien de la suspension 
des procédures engagées par la Couronne pour 
recouvrer la TPS, tout en levant temporairement 
la suspension générale des procédures prononcée 
pour permettre au débiteur de faire cession de ses 
biens.


Il reste à se demander si l’ordonnance contri-[75] 
buait à la réalisation de l’objectif fondamental de 
la LACC. La Cour d’appel a conclu que non, parce 
que les efforts de réorganisation avaient pris fin et 
que, par conséquent, la LACC n’était plus d’aucune 
utilité. Je ne partage pas cette conclusion.


Il ne fait aucun doute que si la réorganisa-[76] 
tion avait été entreprise sous le régime de la LFI 
plutôt qu’en vertu de la LACC, la Couronne aurait 
perdu la priorité que lui confère la fiducie réputée 
visant la TPS. De même, la Couronne ne conteste 
pas que, selon le plan de répartition prévu par la 
LFI en cas de faillite, cette fiducie réputée cesse de 
produire ses effets. Par conséquent, après l’échec 
de la réorganisation tentée sous le régime de la 
LACC, les créanciers auraient eu toutes les rai-
sons de solliciter la mise en faillite immédiate du 
débiteur et la répartition de ses biens en vertu de 
la LFI. Pour pouvoir conclure que le pouvoir dis-
crétionnaire dont dispose le tribunal ne l’autorise 
pas à lever partiellement la suspension des pro-
cédures afin de permettre la cession des biens, il 
faudrait présumer l’existence d’un hiatus entre la 
procédure fondée sur la LACC et celle fondée sur 
la LFI. L’ordonnance du juge en chef Brenner sus-
pendant l’exécution des mesures de recouvrement 
de la Couronne à l’égard de la TPS faisait en sorte 
que les créanciers ne soient pas désavantagés par 
la tentative de réorganisation fondée sur la LACC. 
Cette ordonnance avait pour effet de dissuader 
les créanciers d’entraver une liquidation ordon-
née et, de ce fait, elle contribuait à la réalisation 
des objectifs de la LACC, dans la mesure où elle  
établit une passerelle entre les procédures régies 
par la LACC d’une part et celles régies par la LFI 
d’autre part. Cette interprétation du pouvoir dis-
crétionnaire du tribunal se trouve renforcée par 


It is beyond dispute that the [74] CCAA imposes 
no explicit temporal limitations upon proceedings 
commenced under the Act that would prohibit 
ordering a continuation of the stay of the Crown’s 
GST claims while lifting the general stay of 
proceedings temporarily to allow the debtor to 
make an assignment in bankruptcy.


The question remains whether the order [75] 
advanced the underlying purpose of the CCAA. 
The Court of Appeal held that it did not because 
the reorganization efforts had come to an end and 
the CCAA was accordingly spent. I disagree.


There is no doubt that had reorganization [76] 
been commenced under the BIA instead of the 
CCAA, the Crown’s deemed trust priority for the 
GST funds would have been lost. Similarly, the 
Crown does not dispute that under the scheme 
of distribution in bankruptcy under the BIA 
the deemed trust for GST ceases to have effect. 
Thus, after reorganization under the CCAA failed, 
creditors would have had a strong incentive to 
seek immediate bankruptcy and distribution 
of the debtor’s assets under the BIA. In order to 
conclude that the discretion does not extend to 
partially lifting the stay in order to allow for an 
assignment in bankruptcy, one would have to 
assume a gap between the CCAA and the BIA 
proceedings. Brenner C.J.S.C.’s order staying 
Crown enforcement of the GST claim ensured 
that creditors would not be disadvantaged by the 
attempted reorganization under the CCAA. The 
effect of his order was to blunt any impulse of 
creditors to interfere in an orderly liquidation. 
His order was thus in furtherance of the CCAA’s 
objectives to the extent that it allowed a bridge 
between the CCAA and BIA proceedings. This 
interpretation of the tribunal’s discretionary power 
is buttressed by s. 20 of the CCAA. That section 
provides that the CCAA “may be applied together 
with the provisions of any Act of Parliament . . . that 
authorizes or makes provision for the sanction of 
compromises or arrangements between a company 
and its shareholders or any class of them”, such as 
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l’art. 20 de la LACC, qui précise que les disposi-
tions de la Loi « peuvent être appliquées conjoin-
tement avec celles de toute loi fédérale [. . .] auto-
risant ou prévoyant l’homologation de transactions 
ou arrangements entre une compagnie et ses 
actionnaires ou une catégorie de ces derniers », par 
exemple la LFI. L’article 20 indique clairement que 
le législateur entend voir la LACC être appliquée 
de concert avec les autres lois concernant l’insol-
vabilité, telle la LFI.


La [77] LACC établit les conditions qui permet-
tent de préserver le statu quo pendant qu’on tente 
de trouver un terrain d’entente entre les intéres-
sés en vue d’une réorganisation qui soit juste pour 
tout le monde. Étant donné que, souvent, la seule 
autre solution est la faillite, les participants éva-
luent l’impact d’une réorganisation en regard de la 
situation qui serait la leur en cas de liquidation. 
En l’espèce, l’ordonnance favorisait une transition 
harmonieuse entre la réorganisation et la liquida-
tion, tout en répondant à l’objectif — commun aux 
deux lois — qui consiste à avoir une seule procé-
dure collective.


À mon avis, le juge d’appel Tysoe a donc [78] 
commis une erreur en considérant la LACC et la 
LFI comme des régimes distincts, séparés par un 
hiatus temporel, plutôt que comme deux lois fai-
sant partie d’un ensemble intégré de règles du 
droit de l’insolvabilité. La décision du législateur 
de conserver deux régimes législatifs en matière 
de réorganisation, la LFI et la LACC, reflète le fait 
bien réel que des réorganisations de complexité 
différente requièrent des mécanismes légaux dif-
férents. En revanche, un seul régime législatif est 
jugé nécessaire pour la liquidation de l’actif d’un 
débiteur en faillite. Le passage de la LACC à la 
LFI peut exiger la levée partielle d’une suspension 
de procédures ordonnée en vertu de la LACC, de 
façon à permettre l’engagement des procédures 
fondées sur la LFI. Toutefois, comme l’a signalé 
le juge Laskin de la Cour d’appel de l’Ontario 
dans un litige semblable opposant des créanciers 
garantis et le Surintendant des services financiers 
de l’Ontario qui invoquait le bénéfice d’une fidu-
cie réputée, [TRADUCTION] « [l]es deux lois sont 


the BIA. Section 20 clearly indicates the intention 
of Parliament for the CCAA to operate in tandem 
with other insolvency legislation, such as the BIA.


The [77] CCAA creates conditions for preserving 
the status quo while attempts are made to find 
common ground amongst stakeholders for a 
reorganization that is fair to all. Because the 
alternative to reorganization is often bankruptcy, 
participants will measure the impact of a 
reorganization against the position they would 
enjoy in liquidation. In the case at bar, the 
order fostered a harmonious transition between 
reorganization and liquidation while meeting the 
objective of a single collective proceeding that is 
common to both statutes.


Tysoe J.A. therefore erred in my view by [78] 
treating the CCAA and the BIA as distinct regimes 
subject to a temporal gap between the two, rather 
than as forming part of an integrated body of 
insolvency law. Parliament’s decision to maintain 
two statutory schemes for reorganization, the 
BIA and the CCAA, reflects the reality that 
reorganizations of differing complexity require 
different legal mechanisms. By contrast, only one 
statutory scheme has been found to be needed to 
liquidate a bankrupt debtor’s estate. The transition 
from the CCAA to the BIA may require the partial 
lifting of a stay of proceedings under the CCAA 
to allow commencement of the BIA proceedings. 
However, as Laskin J.A. for the Ontario Court of 
Appeal noted in a similar competition between 
secured creditors and the Ontario Superintendent 
of Financial Services seeking to enforce a deemed 
trust, “[t]he two statutes are related” and no “gap” 
exists between the two statutes which would 
allow the enforcement of property interests at the 
conclusion of CCAA proceedings that would be 
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liées » et il n’existe entre elles aucun « hiatus » qui 
permettrait d’obtenir l’exécution, à l’issue de pro-
cédures engagées sous le régime de la LACC, de 
droits de propriété qui seraient perdus en cas de 
faillite (Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108, 
par. 62-63).


La priorité accordée aux réclamations de la [79] 
Couronne fondées sur une fiducie réputée visant 
des retenues à la source n’affaiblit en rien cette 
conclusion. Comme ces fiducies réputées survivent 
tant sous le régime de la LACC que sous celui de 
la LFI, ce facteur n’a aucune incidence sur l’intérêt 
que pourraient avoir les créanciers à préférer une 
loi plutôt que l’autre. S’il est vrai que le tribunal 
agissant en vertu de la LACC dispose d’une grande 
latitude pour suspendre les réclamations fondée sur 
des fiducies réputées visant des retenues à la source, 
cette latitude n’en demeure pas moins soumise à des 
limitations particulières, applicables uniquement à 
ces fiducies réputées (LACC, art. 11.4). Par consé-
quent, si la réorganisation tentée sous le régime de 
la LACC échoue (p. ex. parce que le tribunal ou les 
créanciers refusent une proposition de réorganisa-
tion), la Couronne peut immédiatement présenter 
sa réclamation à l’égard des retenues à la source 
non versées. Mais il ne faut pas en conclure que 
cela compromet le passage harmonieux au régime 
de faillite ou crée le moindre « hiatus » entre la 
LACC et la LFI, car le fait est que, peu importe 
la loi en vertu de laquelle la réorganisation a été 
amorcée, les réclamations des créanciers auraient 
dans les deux cas été subordonnées à la priorité de 
la fiducie réputée de la Couronne à l’égard des rete-
nues à la source.


Abstraction faite des fiducies réputées [80] 
visant les retenues à la source, c’est le mécanisme 
complet et exhaustif prévu par la LFI qui doit régir 
la répartition des biens du débiteur une fois que 
la liquidation est devenue inévitable. De fait, une 
transition ordonnée aux procédures de liquidation 
est obligatoire sous le régime de la LFI lorsqu’une 
proposition est rejetée par les créanciers. La LACC 
est muette à l’égard de cette transition, mais l’am-
pleur du pouvoir discrétionnaire conféré au tribu-
nal par cette loi est suffisante pour établir une pas-
serelle vers une liquidation opérée sous le régime 


lost in bankruptcy (Ivaco Inc. (Re) (2006), 83 O.R. 
(3d) 108, at paras. 62-63).


The Crown’s priority in claims pursuant [79] 
to source deductions deemed trusts does not 
undermine this conclusion. Source deductions 
deemed trusts survive under both the CCAA and 
the BIA. Accordingly, creditors’ incentives to 
prefer one Act over another will not be affected. 
While a court has a broad discretion to stay source 
deductions deemed trusts in the CCAA context, 
this discretion is nevertheless subject to specific 
limitations applicable only to source deductions 
deemed trusts (CCAA, s. 11.4). Thus, if CCAA 
reorganization fails (e.g., either the creditors 
or the court refuse a proposed reorganization), 
the Crown can immediately assert its claim in 
unremitted source deductions. But this should 
not be understood to affect a seamless transition 
into bankruptcy or create any “gap” between the 
CCAA and the BIA for the simple reason that, 
regardless of what statute the reorganization had 
been commenced under, creditors’ claims in both 
instances would have been subject to the priority 
of the Crown’s source deductions deemed trust.


Source deductions deemed trusts aside, the [80] 
comprehensive and exhaustive mechanism under 
the BIA must control the distribution of the debtor’s 
assets once liquidation is inevitable. Indeed, an 
orderly transition to liquidation is mandatory 
under the BIA where a proposal is rejected by 
creditors. The CCAA is silent on the transition 
into liquidation but the breadth of the court’s 
discretion under the Act is sufficient to construct 
a bridge to liquidation under the BIA. The court 
must do so in a manner that does not subvert the 
scheme of distribution under the BIA. Transition 
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de la LFI. Ce faisant, le tribunal doit veiller à ne 
pas perturber le plan de répartition établi par la 
LFI. La transition au régime de liquidation néces-
site la levée partielle de la suspension des procédu-
res ordonnée en vertu de la LACC, afin de permet-
tre l’introduction de procédures en vertu de la LFI. 
Il ne faudrait pas que cette indispensable levée 
partielle de la suspension des procédures provoque 
une ruée des créanciers vers le palais de justice 
pour l’obtention d’une priorité inexistante sous le 
régime de la LFI.


Je conclus donc que le juge en chef Brenner [81] 
avait, en vertu de la LACC, le pouvoir de lever la 
suspension des procédures afin de permettre la 
transition au régime de liquidation.


3.4 Fiducie expresse


La dernière question à trancher en l’espèce [82] 
est celle de savoir si le juge en chef Brenner a créé 
une fiducie expresse en faveur de la Couronne 
quand il a ordonné, le 29 avril 2008, que le produit 
de la vente des biens de LeRoy Trucking — jusqu’à 
concurrence des sommes de TPS non remises — 
soit détenu dans le compte en fiducie du contrô-
leur jusqu’à ce que l’issue de la réorganisation soit 
connue. Un autre motif invoqué par le juge Tysoe de 
la Cour d’appel pour accueillir l’appel interjeté par 
la Couronne était que, selon lui, celle-ci était effec-
tivement la bénéficiaire d’une fiducie expresse. Je 
ne peux souscrire à cette conclusion.


La création d’une fiducie expresse exige la [83] 
présence de trois certitudes : certitude d’intention, 
certitude de matière et certitude d’objet. Les fidu-
cies expresses ou « fiducies au sens strict » décou-
lent des actes et des intentions du constituant et se 
distinguent des autres fiducies découlant de l’effet 
de la loi (voir D. W. M. Waters, M. R. Gillen et L. D. 
Smith, dir., Waters’ Law of Trusts in Canada (3e éd. 
2005), p. 28-29, particulièrement la note en bas de 
page 42).


En l’espèce, il n’existe aucune certitude d’ob-[84] 
jet (c.-à-d. relative au bénéficiaire) pouvant être 
inférée de l’ordonnance prononcée le 29 avril 2008 
par le tribunal et suffisante pour donner naissance à 
une fiducie expresse.


to liquidation requires partially lifting the CCAA 
stay to commence proceedings under the BIA. 
This necessary partial lifting of the stay should 
not trigger a race to the courthouse in an effort to 
obtain priority unavailable under the BIA.


I therefore conclude that Brenner C.J.S.C. [81] 
had the authority under the CCAA to lift the stay 
to allow entry into liquidation.


3.4 Express Trust


The last issue in this case is whether Brenner [82] 
C.J.S.C. created an express trust in favour of the 
Crown when he ordered on April 29, 2008, that 
proceeds from the sale of LeRoy Trucking’s assets 
equal to the amount of unremitted GST be held 
back in the Monitor’s trust account until the results 
of the reorganization were known. Tysoe J.A. in 
the Court of Appeal concluded as an alternative 
ground for allowing the Crown’s appeal that it was 
the beneficiary of an express trust. I disagree.


Creation of an express trust requires the [83] 
presence of three certainties: intention, subject 
matter, and object. Express or “true trusts” arise 
from the acts and intentions of the settlor and 
are distinguishable from other trusts arising by 
operation of law (see D. W. M. Waters, M. R. 
Gillen and L. D. Smith, eds., Waters’ Law of Trusts 
in Canada (3rd ed. 2005), at pp. 28-29, especially 
fn. 42).


Here, there is no certainty to the object (i.e. [84] 
the beneficiary) inferrable from the court’s order 
of April 29, 2008 sufficient to support an express 
trust.
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Au moment où l’ordonnance a été rendue, [85] 
il y avait un différend entre Century Services et 
la Couronne au sujet d’une partie du produit de la 
vente des biens du débiteur. La solution retenue par 
le tribunal a consisté à accepter, selon la proposi-
tion de LeRoy Trucking, que la somme en question 
soit détenue séparément jusqu’à ce que le diffé-
rend puisse être réglé. Par conséquent, il n’existait 
aucune certitude que la Couronne serait véritable-
ment le bénéficiaire ou l’objet de la fiducie.


Le fait que le compte choisi pour conserver [86] 
séparément la somme en question était le compte 
en fiducie du contrôleur n’a pas à lui seul un effet 
tel qu’il suppléerait à l’absence d’un bénéficiaire 
certain. De toute façon, suivant l’interprétation du 
par. 18.3(1) de la LACC dégagée précédemment, 
aucun différend ne saurait même exister quant à la 
priorité de rang, étant donné que la priorité accor-
dée aux réclamations de la Couronne fondées sur la 
fiducie réputée visant la TPS ne s’applique pas sous 
le régime de la LACC et que la Couronne est relé-
guée au rang de créancier non garanti à l’égard des 
sommes en question. Cependant, il se peut fort bien 
que le juge en chef Brenner ait estimé que, confor-
mément à l’arrêt Ottawa Senators, la créance de la 
Couronne à l’égard de la TPS demeurerait effective 
si la réorganisation aboutissait, ce qui ne serait pas 
le cas si le passage au processus de liquidation régi 
par la LFI était autorisé. Une somme équivalente à 
cette créance serait ainsi mise de côté jusqu’à ce que 
le résultat de la réorganisation soit connu.


Par conséquent, l’incertitude entourant l’is-[87] 
sue de la restructuration tentée sous le régime de la 
LACC exclut l’existence d’une certitude permettant 
de conférer de manière permanente à la Couronne 
un intérêt bénéficiaire sur la somme en question. 
Cela ressort clairement des motifs exposés de vive 
voix par le juge en chef Brenner le 29 avril 2008, 
lorsqu’il a dit : [TRADUCTION] « Comme il est notoire 
que [des procédures fondées sur la LACC] peuvent 
échouer et que cela entraîne des faillites, le main-
tien du statu quo en l’espèce me semble militer en 
faveur de l’acceptation de la proposition d’ordonner 
au contrôleur de détenir ces fonds en fiducie. » Il y 
avait donc manifestement un doute quant à la ques-
tion de savoir qui au juste pourrait toucher l’argent 


At the time of the order, there was a dispute [85] 
between Century Services and the Crown over 
part of the proceeds from the sale of the debtor’s 
assets. The court’s solution was to accept LeRoy 
Trucking’s proposal to segregate those monies 
until that dispute could be resolved. Thus, there 
was no certainty that the Crown would actually be 
the beneficiary, or object, of the trust.


The fact that the location chosen to segregate [86] 
those monies was the Monitor’s trust account has 
no independent effect such that it would overcome 
the lack of a clear beneficiary. In any event, under 
the interpretation of CCAA s. 18.3(1) established 
above, no such priority dispute would even arise 
because the Crown’s deemed trust priority over 
GST claims would be lost under the CCAA and 
the Crown would rank as an unsecured creditor 
for this amount. However, Brenner C.J.S.C. may 
well have been proceeding on the basis that, in 
accordance with Ottawa Senators, the Crown’s 
GST claim would remain effective if reorganization 
was successful, which would not be the case if 
transition to the liquidation process of the BIA was 
allowed. An amount equivalent to that claim would 
accordingly be set aside pending the outcome of 
reorganization.


Thus, uncertainty surrounding the outcome [87] 
of the CCAA restructuring eliminates the 
existence of any certainty to permanently vest in 
the Crown a beneficial interest in the funds. That 
much is clear from the oral reasons of Brenner 
C.J.S.C. on April 29, 2008, when he said: “Given 
the fact that [CCAA proceedings] are known to 
fail and filings in bankruptcy result, it seems to 
me that maintaining the status quo in the case 
at bar supports the proposal to have the monitor 
hold these funds in trust.” Exactly who might 
take the money in the final result was therefore 
evidently in doubt. Brenner C.J.S.C.’s subsequent 
order of September 3, 2008 denying the Crown’s 
application to enforce the trust once it was clear 
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en fin de compte. L’ordonnance ultérieure du juge 
en chef Brenner — dans laquelle ce dernier a rejeté, 
le 3 septembre 2008, la demande de la Couronne 
sollicitant le bénéfice de la fiducie présumée après 
qu’il fut devenu évident que la faillite était inévi-
table — confirme l’absence du bénéficiaire certain 
sans lequel il ne saurait y avoir de fiducie expresse.


4. Conclusion


Je conclus que le juge en chef Brenner avait, [88] 
en vertu de la LACC, le pouvoir discrétionnaire 
de maintenir la suspension de la demande de la 
Couronne sollicitant le bénéfice de la fiducie répu-
tée visant la TPS, tout en levant par ailleurs la sus-
pension des procédures de manière à permettre à 
LeRoy Trucking de faire cession de ses biens. Ma 
conclusion selon laquelle le par. 18.3(1) de la LACC 
neutralisait la fiducie réputée visant la TPS pen-
dant la durée des procédures fondées sur cette loi 
confirme que les pouvoirs discrétionnaires exer-
cés par le tribunal en vertu de l’art. 11 n’étaient pas 
limités par la priorité invoquée par la Couronne au 
titre de la TPS, puisqu’il n’existe aucune priorité de 
la sorte sous le régime de la LACC.


Pour ces motifs, je suis d’avis d’accueillir le [89] 
pourvoi et de déclarer que la somme de 305 202,30 $ 
perçue par LeRoy Trucking au titre de la TPS mais 
non encore versée au receveur général du Canada 
ne fait l’objet d’aucune fiducie réputée ou priorité en 
faveur de la Couronne. Cette somme ne fait pas non 
plus l’objet d’une fiducie expresse. Les dépens sont 
accordés à l’égard du présent pourvoi et de l’appel 
interjeté devant la juridiction inférieure.


 Version française des motifs rendus par


Le juge Fish —


I


Je souscris dans l’ensemble aux motifs de la [90] 
juge Deschamps et je disposerais du pourvoi comme 
elle le propose.


Plus particulièrement, je me rallie à son inter-[91] 
prétation de la portée du pouvoir discrétionnaire 
conféré au juge par l’art. 11 de la Loi sur les arran-
gements avec les créanciers des compagnies, L.R.C. 


that bankruptcy was inevitable, confirms the 
absence of a clear beneficiary required to ground 
an express trust.


4. Conclusion


I conclude that Brenner C.J.S.C. had the [88] 
discretion under the CCAA to continue the stay of the 
Crown’s claim for enforcement of the GST deemed 
trust while otherwise lifting it to permit LeRoy 
Trucking to make an assignment in bankruptcy. 
My conclusion that s. 18.3(1) of the CCAA nullified 
the GST deemed trust while proceedings under that 
Act were pending confirms that the discretionary 
jurisdiction under s. 11 utilized by the court was 
not limited by the Crown’s asserted GST priority, 
because there is no such priority under the CCAA.


For these reasons, I would allow the appeal [89] 
and declare that the $305,202.30 collected by LeRoy 
Trucking in respect of GST but not yet remitted to 
the Receiver General of Canada is not subject to 
deemed trust or priority in favour of the Crown. 
Nor is this amount subject to an express trust. Costs 
are awarded for this appeal and the appeal in the 
court below.


 The following are the reasons delivered by


Fish J. —


I


I am in general agreement with the reasons [90] 
of Justice Deschamps and would dispose of the 
appeal as she suggests.


More particularly, I share my colleague’s [91] 
interpretation of the scope of the judge’s 
discretion under s. 11 of the Companies’ Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). 







424 CENTURY SERVICES INC. v. CANADA (A.G.) Fish J. [2010] 3 S.C.R.


1985, ch. C-36 (« LACC »). Je partage en outre sa 
conclusion suivant laquelle le juge en chef Brenner 
n’a pas créé de fiducie expresse en faveur de la 
Couronne en ordonnant que les sommes recueillies 
au titre de la TPS soient détenues séparément dans 
le compte en fiducie du contrôleur (2008 BCSC 
1805, [2008] G.S.T.C. 221).


J’estime néanmoins devoir ajouter de brefs [92] 
motifs qui me sont propres au sujet de l’interaction 
entre la LACC et la Loi sur la taxe d’accise, L.R.C. 
1985, ch. E-15 (« LTA »).


En maintenant, malgré l’existence des procé-[93] 
dures d’insolvabilité, la validité de fiducies réputées 
créées en vertu de la LTA, l’arrêt Ottawa Senators 
Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 
(C.A.), et les décisions rendues dans sa foulée ont 
eu pour effet de protéger indûment des droits de la 
Couronne que le Parlement avait lui-même choisi de 
subordonner à d’autres créances prioritaires. À mon 
avis, il convient en l’espèce de rompre nettement 
avec ce courant jurisprudentiel.


La juge Deschamps expose d’importantes rai-[94] 
sons d’ordre historique et d’intérêt général à l’appui 
de cette position et je n’ai rien à ajouter à cet égard. 
Je tiens toutefois à expliquer pourquoi une analyse 
comparative de certaines dispositions législatives 
connexes vient renforcer la conclusion à laquelle ma 
collègue et moi-même en arrivons.


Au cours des dernières années, le législa-[95] 
teur fédéral a procédé à un examen approfondi 
du régime canadien d’insolvabilité. Il a refusé de 
modifier les dispositions qui sont en cause dans la 
présente affaire. Il ne nous appartient pas de nous 
interroger sur les raisons de ce choix. Nous devons 
plutôt considérer la décision du législateur de main-
tenir en vigueur les dispositions en question comme 
un exercice délibéré du pouvoir discrétionnaire 
de légiférer, pouvoir qui est exclusivement le sien. 
Avec égards, je rejette le point de vue suivant lequel 
nous devrions plutôt qualifier l’apparente contradic-
tion entre le par. 18.3(1) (maintenant le par. 37(1)) de 
la LACC et l’art. 222 de la LTA d’anomalie rédac-
tionnelle ou de lacune législative susceptible d’être 
corrigée par un tribunal.


And I share my colleague’s conclusion that Brenner 
C.J.S.C. did not create an express trust in favour of 
the Crown when he segregated GST funds into the 
Monitor’s trust account (2008 BCSC 1805, [2008] 
G.S.T.C. 221).


I nonetheless feel bound to add brief reasons [92] 
of my own regarding the interaction between the 
CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 
(“ETA”).


In upholding deemed trusts created by the [93] 
ETA notwithstanding insolvency proceedings, 
Ottawa Senators Hockey Club Corp. (Re) (2005), 
73 O.R. (3d) 737 (C.A.), and its progeny have 
been unduly protective of Crown interests which 
Parliament itself has chosen to subordinate to 
competing prioritized claims. In my respectful 
view, a clearly marked departure from that 
jurisprudential approach is warranted in this case.


Justice Deschamps develops important [94] 
historical and policy reasons in support of this 
position and I have nothing to add in that regard. 
I do wish, however, to explain why a comparative 
analysis of related statutory provisions adds support 
to our shared conclusion.


Parliament has in recent years given detailed [95] 
consideration to the Canadian insolvency scheme. It 
has declined to amend the provisions at issue in this 
case. Ours is not to wonder why, but rather to treat 
Parliament’s preservation of the relevant provisions 
as a deliberate exercise of the legislative discretion 
that is Parliament’s alone. With respect, I reject any 
suggestion that we should instead characterize the 
apparent conflict between s. 18.3(1) (now s. 37(1)) 
of the CCAA and s. 222 of the ETA as a drafting 
anomaly or statutory lacuna properly subject to 
judicial correction or repair.
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II


Dans le contexte du régime canadien d’insol-[96] 
vabilité, on conclut à l’existence d’une fiducie répu-
tée uniquement lorsque deux éléments complémen-
taires sont réunis : en premier lieu, une disposition 
législative qui crée la fiducie et, en second lieu, une 
disposition de la LACC ou de la Loi sur la faillite 
et l’insolvabilité, L.R.C. 1985, ch. B-3 (« LFI ») qui 
confirme l’existence de la fiducie ou la maintient 
explicitement en vigueur.


Cette interprétation se retrouve dans trois [97] 
lois fédérales, qui renferment toutes une disposition 
relative aux fiducies réputées dont le libellé offre 
une ressemblance frappante avec celui de l’art. 222 
de la LTA.


La première est la [98] Loi de l’impôt sur le 
revenu, L.R.C. 1985, ch. 1 (5e suppl.) (« LIR »), dont 
le par. 227(4) crée une fiducie réputée :


 (4) Toute personne qui déduit ou retient un montant 
en vertu de la présente loi est réputée, malgré toute autre 
garantie au sens du paragraphe 224(1.3) le concernant, le 
détenir en fiducie pour Sa Majesté, séparé de ses propres 
biens et des biens détenus par son créancier garanti au 
sens de ce paragraphe qui, en l’absence de la garantie, 
seraient ceux de la personne, et en vue de le verser à Sa 
Majesté selon les modalités et dans le délai prévus par la 
présente loi. [Dans la présente citation et dans celles qui 
suivent, les soulignements sont évidemment de moi.]


Dans le paragraphe suivant, le législateur [99] 
prend la peine de bien préciser que toute disposition 
législative fédérale ou provinciale à l’effet contraire 
n’a aucune incidence sur la fiducie ainsi consti-
tuée :


 (4.1) Malgré les autres dispositions de la présente loi, 
la Loi sur la faillite et l’insolvabilité (sauf ses articles 
81.1 et 81.2), tout autre texte législatif fédéral ou provin-
cial ou toute règle de droit, en cas de non-versement à Sa 
Majesté, selon les modalités et dans le délai prévus par 
la présente loi, d’un montant qu’une personne est réputée 
par le paragraphe (4) détenir en fiducie pour Sa Majesté, 
les biens de la personne [. . .] d’une valeur égale à ce 
montant sont réputés :


a) être détenus en fiducie pour Sa Majesté, à comp-
ter du moment où le montant est déduit ou retenu, 


II


In the context of the Canadian insolvency [96] 
regime, a deemed trust will be found to exist only 
where two complementary elements co-exist: first, 
a statutory provision creating the trust; and second, 
a CCAA or Bankruptcy and Insolvency Act, R.S.C. 
1985, c. B-3 (“BIA”) provision confirming — or 
explicitly preserving — its effective operation.


This interpretation is reflected in three [97] 
federal statutes. Each contains a deemed trust 
provision framed in terms strikingly similar to the 
wording of s. 222 of the ETA.


The first is the [98] Income Tax Act, R.S.C. 1985, 
c. 1 (5th Supp.) (“ITA”), where s. 227(4) creates a 
deemed trust:


 (4) Every person who deducts or withholds an 
amount under this Act is deemed, notwithstanding any 
security interest (as defined in subsection 224(1.3)) in 
the amount so deducted or withheld, to hold the amount 
separate and apart from the property of the person and 
from property held by any secured creditor (as defined 
in subsection 224(1.3)) of that person that but for the 
security interest would be property of the person, in 
trust for Her Majesty and for payment to Her Majesty 
in the manner and at the time provided under this Act. 
[Here and below, the emphasis is of course my own.]


In the next subsection, Parliament has taken [99] 
care to make clear that this trust is unaffected by 
federal or provincial legislation to the contrary:


 (4.1) Notwithstanding any other provision of this Act, 
the Bankruptcy and Insolvency Act (except sections 81.1 
and 81.2 of that Act), any other enactment of Canada, any 
enactment of a province or any other law, where at any 
time an amount deemed by subsection 227(4) to be held 
by a person in trust for Her Majesty is not paid to Her 
Majesty in the manner and at the time provided under 
this Act, property of the person . . . equal in value to the 
amount so deemed to be held in trust is deemed


(a) to be held, from the time the amount was 
deducted or withheld by the person, separate and 
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séparés des propres biens de la personne, qu’ils soient 
ou non assujettis à une telle garantie;


. . .


. . . et le produit découlant de ces biens est payé au rece-
veur général par priorité sur une telle garantie.


Le maintien en vigueur de cette fiducie [100] 
réputée est expressément confirmé à l’art. 18.3 de 
la LACC :


 18.3 (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme 
détenu en fiducie pour Sa Majesté si, en l’absence de la 
disposition législative en question, il ne le serait pas.


 (2) Le paragraphe (1) ne s’applique pas à l’égard des 
montants réputés détenus en fiducie aux termes des para-
graphes 227(4) ou (4.1) de la Loi de l’impôt sur le revenu, 
des paragraphes 23(3) ou (4) du Régime de pensions du 
Canada ou des paragraphes 86(2) ou (2.1) de la Loi sur 
l’assurance-emploi . . .


L’application de la fiducie réputée prévue [101] 
par la LIR est également confirmée par l’art. 67 de 
la LFI :


 (2) Sous réserve du paragraphe (3) et par dérogation à 
toute disposition législative fédérale ou provinciale ayant 
pour effet d’assimiler certains biens à des biens détenus 
en fiducie pour Sa Majesté, aucun des biens du failli ne 
peut, pour l’application de l’alinéa (1)a), être considéré 
comme détenu en fiducie pour Sa Majesté si, en l’absence 
de la disposition législative en question, il ne le serait 
pas.


 (3) Le paragraphe (2) ne s’applique pas à l’égard des 
montants réputés détenus en fiducie aux termes des para-
graphes 227(4) ou (4.1) de la Loi de l’impôt sur le revenu, 
des paragraphes 23(3) ou (4) du Régime de pensions du 
Canada ou des paragraphes 86(2) ou (2.1) de la Loi sur 
l’assurance-emploi . . .


Par conséquent, le législateur a [102] créé, puis 
confirmé le maintien en vigueur de la fiducie répu-
tée établie par la LIR en faveur de Sa Majesté tant 
sous le régime de la LACC que sous celui de la 
LFI.


apart from the property of the person, in trust for 
Her Majesty whether or not the property is subject to 
such a security interest, . . .


. . .


. . . and the proceeds of such property shall be paid to 
the Receiver General in priority to all such security 
interests.


The continued operation of this deemed trust [100] 
is expressly confirmed in s. 18.3 of the CCAA:


 18.3 (1) Subject to subsection (2), notwithstanding 
any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust 
for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it 
would be so regarded in the absence of that statutory 
provision.


 (2) Subsection (1) does not apply in respect of 
amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) 
or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .


The operation of the [101] ITA deemed trust is 
also confirmed in s. 67 of the BIA:


 (2) Subject to subsection (3), notwithstanding any 
provision in federal or provincial legislation that has the 
effect of deeming property to be held in trust for Her 
Majesty, property of a bankrupt shall not be regarded 
as held in trust for Her Majesty for the purpose of 
paragraph (1)(a) unless it would be so regarded in the 
absence of that statutory provision.


 (3) Subsection (2) does not apply in respect of 
amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) 
or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .


Thus, Parliament has first [102] created and then 
confirmed the continued operation of the Crown’s 
ITA deemed trust under both the CCAA and the 
BIA regimes.
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La deuxième loi fédérale où l’on retrouve ce [103] 
mécanisme est le Régime de pensions du Canada, 
L.R.C. 1985, ch. C-8 (« RPC »). À l’article 23, le 
législateur crée une fiducie réputée en faveur de la 
Couronne et précise qu’elle existe malgré les dispo-
sitions contraires de toute autre loi fédérale. Enfin, 
la Loi sur l’assurance-emploi, L.C. 1996, ch. 23 
(« LAE »), crée dans des termes quasi identiques, 
une fiducie réputée en faveur de la Couronne : voir 
les par. 86(2) et (2.1).


Comme nous l’avons vu, le maintien en [104] 
vigueur des fiducies réputées créées en vertu de 
ces dispositions de la LIR, du RPC et de la LAE est 
confirmé au par. 18.3(2) de la LACC et au par. 67(3) 
de la LFI. Dans les trois cas, le législateur a exprimé 
en termes clairs et explicites sa volonté de voir la 
fiducie réputée établie en faveur de la Couronne 
produire ses effets pendant le déroulement de la 
procédure d’insolvabilité.


La situation est différente dans le cas de la [105] 
fiducie réputée créée par la LTA. Bien que le légis-
lateur crée en faveur de la Couronne une fiducie 
réputée dans laquelle seront conservées les sommes 
recueillies au titre de la TPS mais non encore ver-
sées, et bien qu’il prétende maintenir cette fiducie 
en vigueur malgré les dispositions à l’effet contraire 
de toute loi fédérale ou provinciale, il ne confirme 
pas l’existence de la fiducie — ni ne prévoit expres-
sément le maintien en vigueur de celle-ci — dans 
la LFI ou dans la LACC. Le second des deux élé-
ments obligatoires que j’ai mentionnés fait donc 
défaut, ce qui témoigne de l’intention du légis-
lateur de laisser la fiducie réputée devenir cadu-
que au moment de l’introduction de la procédure  
d’insolvabilité.


Le texte des dispositions en cause de la [106] LTA 
est substantiellement identique à celui des disposi-
tions de la LIR, du RPC et de la LAE :


 222. (1) La personne qui perçoit un montant au titre 
de la taxe prévue à la section II est réputée, à toutes fins 
utiles et malgré tout droit en garantie le concernant, le 
détenir en fiducie pour Sa Majesté du chef du Canada, 
séparé de ses propres biens et des biens détenus par ses 
créanciers garantis qui, en l’absence du droit en garan-
tie, seraient ceux de la personne, jusqu’à ce qu’il soit 


The second federal statute for which this [103] 
scheme holds true is the Canada Pension Plan, 
R.S.C. 1985, c. C-8 (“CPP”). At s. 23, Parliament 
creates a deemed trust in favour of the Crown 
and specifies that it exists despite all contrary 
provisions in any other Canadian statute. Finally, 
and in almost identical terms, the Employment 
Insurance Act, S.C. 1996, c. 23 (“EIA”), creates a 
deemed trust in favour of the Crown: see ss. 86(2) 
and (2.1).


As we have seen, the survival of the deemed [104] 
trusts created under these provisions of the ITA, the 
CPP and the EIA is confirmed in s. 18.3(2) of the 
CCAA and in s. 67(3) of the BIA. In all three cases, 
Parliament’s intent to enforce the Crown’s deemed 
trust through insolvency proceedings is expressed 
in clear and unmistakable terms.


The same is not true with regard to the [105] 
deemed trust created under the ETA. Although 
Parliament creates a deemed trust in favour 
of the Crown to hold unremitted GST monies, 
and although it purports to maintain this trust 
notwithstanding any contrary federal or provincial 
legislation, it does not confirm the trust — or 
expressly provide for its continued operation — 
in either the BIA or the CCAA. The second of the 
two mandatory elements I have mentioned is thus 
absent reflecting Parliament’s intention to allow 
the deemed trust to lapse with the commencement 
of insolvency proceedings.


The language of the relevant [106] ETA provisions 
is identical in substance to that of the ITA, CPP, 
and EIA provisions:


 222. (1) Subject to subsection (1.1), every person 
who collects an amount as or on account of tax under 
Division II is deemed, for all purposes and despite any 
security interest in the amount, to hold the amount in 
trust for Her Majesty in right of Canada, separate and 
apart from the property of the person and from property 
held by any secured creditor of the person that, but for a 
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versé au receveur général ou retiré en application du 
paragraphe (2).


. . .


 (3) Malgré les autres dispositions de la présente loi 
(sauf le paragraphe (4) du présent article), tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’insolvabi-
lité), tout texte législatif provincial ou toute autre règle 
de droit, lorsqu’un montant qu’une personne est réputée 
par le paragraphe (1) détenir en fiducie pour Sa Majesté 
du chef du Canada n’est pas versé au receveur général 
ni retiré selon les modalités et dans le délai prévus par 
la présente partie, les biens de la personne — y compris 
les biens détenus par ses créanciers garantis qui, en l’ab-
sence du droit en garantie, seraient ses biens — d’une 
valeur égale à ce montant sont réputés :


a) être détenus en fiducie pour Sa Majesté du chef 
du Canada, à compter du moment où le montant est 
perçu par la personne, séparés des propres biens de la 
personne, qu’ils soient ou non assujettis à un droit en 
garantie;


. . .


. . . et le produit découlant de ces biens est payé au rece-
veur général par priorité sur tout droit en garantie.


Pourtant, aucune disposition de la [107] LACC ne 
prévoit le maintien en vigueur de la fiducie réputée 
une fois que la LACC entre en jeu.


En résumé, le législateur a imposé [108] deux 
conditions explicites — ou « composantes de 
base » — devant être réunies pour que survivent, 
sous le régime de la LACC, les fiducies réputées 
qui ont été établies par la LIR, le RPC et la LAE. 
S’il avait voulu préserver de la même façon, sous le 
régime de la LACC, les fiducies réputées qui sont 
établies par la LTA, il aurait inséré dans la LACC 
le type de disposition confirmatoire qui maintient 
explicitement en vigueur d’autres fiducies réputées.


Avec égards pour l’opinion contraire expri-[109] 
mée par le juge Tysoe de la Cour d’appel, je ne trouve 
pas [TRADUCTION] « inconcevable que le législateur, 
lorsqu’il a adopté la version actuelle du par. 222(3) 
de la LTA, ait désigné expressément la LFI comme 
une exception sans envisager que la LACC puisse 
constituer une deuxième exception » (2009 BCCA 


security interest, would be property of the person, until 
the amount is remitted to the Receiver General or with-
drawn under subsection (2).


. . .


 (3) Despite any other provision of this Act (except 
subsection (4)), any other enactment of Canada (except 
the Bankruptcy and Insolvency Act), any enactment of 
a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust 
for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided 
under this Part, property of the person and property 
held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal 
in value to the amount so deemed to be held in trust, is 
deemed


(a) to be held, from the time the amount was col-
lected by the person, in trust for Her Majesty, separate 
and apart from the property of the person, whether or 
not the property is subject to a security interest, . . .


. . .


. . . and the proceeds of the property shall be paid to the 
Receiver General in priority to all security interests.


Yet no provision of the [107] CCAA provides 
for the continuation of this deemed trust after the 
CCAA is brought into play.


In short, Parliament has imposed [108] two explicit 
conditions, or “building blocks”, for survival under 
the CCAA of deemed trusts created by the ITA, 
CPP, and EIA. Had Parliament intended to likewise 
preserve under the CCAA deemed trusts created 
by the ETA, it would have included in the CCAA 
the sort of confirmatory provision that explicitly 
preserves other deemed trusts.


With respect, unlike Tysoe J.A., I do not [109] 
find it “inconceivable that Parliament would 
specifically identify the BIA as an exception when 
enacting the current version of s. 222(3) of the 
ETA without considering the CCAA as a possible 
second exception” (2009 BCCA 205, 98 B.C.L.R. 
(4th) 242, at para. 37). All of the deemed trust 
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205, 98 B.C.L.R. (4th) 242, par. 37). Toutes les dis-
positions établissant des fiducies réputées qui sont 
reproduites ci-dessus font explicitement mention de 
la LFI. L’article 222 de la LTA ne rompt pas avec 
ce modèle. Compte tenu du libellé presque identi-
que des quatre dispositions établissant une fiducie 
réputée, il aurait d’ailleurs été étonnant que le légis-
lateur ne fasse aucune mention de la LFI dans la  
LTA.


L’intention du législateur était manifeste-[110] 
ment de rendre inopérantes les fiducies réputées 
visant la TPS dès l’introduction d’une procédure 
d’insolvabilité. Par conséquent, l’art. 222 mentionne 
la LFI de manière à l’exclure de son champ d’ap-
plication — et non de l’y inclure, comme le font la 
LIR, le RPC et la LAE.


En revanche, je constate qu’[111] aucune de ces 
lois ne mentionne expressément la LACC. La men-
tion explicite de la LFI dans ces textes n’a aucune 
incidence sur leur interaction avec la LACC. Là 
encore, ce sont les dispositions confirmatoires que 
l’on trouve dans les lois sur l’insolvabilité qui déter-
minent si une fiducie réputée continuera d’exister 
durant une procédure d’insolvabilité.


Enfin, j’estime que les juges siégeant en leur [112] 
cabinet ne devraient pas, comme cela s’est produit 
en l’espèce, ordonner que les sommes perçues au 
titre de la TPS soient détenues séparément dans le 
compte en fiducie du contrôleur pendant le dérou-
lement d’une procédure fondée sur la LACC. Il 
résulte du raisonnement de la juge Deschamps que 
les réclamations de TPS deviennent des créances 
non garanties sous le régime de la LACC. Le légis-
lateur a délibérément décidé de supprimer certai-
nes superpriorités accordées à la Couronne pendant 
l’insolvabilité; nous sommes en présence de l’un de 
ces cas.


III


Pour les motifs qui précèdent, je suis d’avis, [113] 
à l’instar de la juge Deschamps, d’accueillir le pour-
voi avec dépens devant notre Cour et devant les juri-
dictions inférieures, et d’ordonner que la somme de  
305 202,30 $ — qui a été perçue par LeRoy Trucking 


provisions excerpted above make explicit reference 
to the BIA. Section 222 of the ETA does not break 
the pattern. Given the near-identical wording of the 
four deemed trust provisions, it would have been 
surprising indeed had Parliament not addressed the 
BIA at all in the ETA.


Parliament’s evident intent was to render [110] 
GST deemed trusts inoperative upon the institution 
of insolvency proceedings. Accordingly, s. 222 
mentions the BIA so as to exclude it from its 
ambit — rather than to include it, as do the ITA, the 
CPP, and the EIA.


Conversely, I note that [111] none of these 
statutes mentions the CCAA expressly. Their 
specific reference to the BIA has no bearing on 
their interaction with the CCAA. Again, it is the 
confirmatory provisions in the insolvency statutes 
that determine whether a given deemed trust will 
subsist during insolvency proceedings.


Finally, I believe that chambers judges [112] 
should not segregate GST monies into the Monitor’s 
trust account during CCAA proceedings, as was 
done in this case. The result of Justice Deschamps’s 
reasoning is that GST claims become unsecured 
under the CCAA. Parliament has deliberately 
chosen to nullify certain Crown super-priorities 
during insolvency; this is one such instance.


III


For these reasons, like Justice Deschamps, I [113] 
would allow the appeal with costs in this Court and 
in the courts below and order that the $305,202.30 
collected by LeRoy Trucking in respect of GST but 
not yet remitted to the Receiver General of Canada 
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au titre de la TPS mais n’a pas encore été versée 
au receveur général du Canada — ne fasse l’objet 
d’aucune fiducie réputée ou priorité en faveur de la 
Couronne.


 Version française des motifs rendus par


La juge Abella[114]  (dissidente) — La ques-
tion qui est au cœur du présent pourvoi est celle de 
savoir si l’art. 222 de la Loi sur la taxe d’accise, 
L.R.C. 1985, ch. E-15 (« LTA »), et plus particu-
lièrement le par. 222(3), donnent préséance, dans 
le cadre d’une procédure relevant de la Loi sur les 
arrangements avec les créanciers des compagnies, 
L.R.C. 1985, ch. C-36 (« LACC »), à la fiducie répu-
tée qui est établie en faveur de la Couronne à l’égard 
de la TPS non versée. À l’instar du juge Tysoe de la 
Cour d’appel, j’estime que tel est le cas. Il s’ensuit, 
à mon avis, que le pouvoir discrétionnaire conféré 
au tribunal par l’art. 11 de la LACC est circonscrit 
en conséquence.


L’article 11[115] 1 de la LACC disposait :


 11. (1) Malgré toute disposition de la Loi sur la faillite 
et l’insolvabilité ou de la Loi sur les liquidations, chaque 
fois qu’une demande est faite sous le régime de la présente 
loi à l’égard d’une compagnie, le tribunal, sur demande 
d’un intéressé, peut, sous réserve des autres dispositions 
de la présente loi et avec ou sans avis, rendre l’ordon-
nance prévue au présent article.


Pour être en mesure de déterminer la portée du pou-
voir discrétionnaire conféré au tribunal par l’art. 
11, il est nécessaire de trancher d’abord la ques-
tion de la priorité. Le paragraphe 222(3), la dispo-
sition de la LTA en cause en l’espèce, prévoit ce qui  
suit :


1 L’article 11 a été modifié et le texte modifié, qui est 
entré en vigueur le 18 septembre 2009, est rédigé 
ainsi :


 11. Malgré toute disposition de la Loi sur la 
faillite et l’insolvabilité ou de la Loi sur les liqui-
dations et les restructurations, le tribunal peut, 
dans le cas de toute demande sous le régime de la 
présente loi à l’égard d’une compagnie débitrice, 
rendre, sur demande d’un intéressé, mais sous 
réserve des restrictions prévues par la présente loi 
et avec ou sans avis, toute ordonnance qu’il estime  
indiquée.


be subject to no deemed trust or priority in favour 
of the Crown.


 The following are the reasons delivered by


Abella J.[114]  (dissenting) — The central issue 
in this appeal is whether s. 222 of the Excise Tax 
Act, R.S.C. 1985, c. E-15 (“ETA”), and specifically 
s. 222(3), gives priority during Companies’ 
Creditors Arrangement Act, R.S.C. 1985, c. C-36 
(“CCAA”), proceedings to the Crown’s deemed 
trust in unremitted GST. I agree with Tysoe J.A. 
that it does. It follows, in my respectful view, that 
a court’s discretion under s. 11 of the CCAA is 
circumscribed accordingly.


Section 11[115] 1 of the CCAA stated:


 11. (1) Notwithstanding anything in the Bankruptcy 
and Insolvency Act or the Winding-up Act, where an 
application is made under this Act in respect of a com-
pany, the court, on the application of any person inter-
ested in the matter, may, subject to this Act, on notice 
to any other person or without notice as it may see fit, 
make an order under this section.


To decide the scope of the court’s discretion under s. 
11, it is necessary to first determine the priority issue. 
Section 222(3), the provision of the ETA at issue in 
this case, states:


1 Section 11 was amended, effective September 18, 
2009, and now states:


 11. Despite anything in the Bankruptcy and 
Insolvency Act or the Winding-up and Restructur-
ing Act, if an application is made under this Act 
in respect of a debtor company, the court, on the 
application of any person interested in the matter, 
may, subject to the restrictions set out in this Act, on 
notice to any other person or without notice as it may 
see fit, make any order that it considers appropriate 
in the circumstances.
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 (3) Malgré les autres dispositions de la présente loi 
(sauf le paragraphe (4) du présent article), tout autre texte 
législatif fédéral (sauf la Loi sur la faillite et l’insolvabi-
lité), tout texte législatif provincial ou toute autre règle 
de droit, lorsqu’un montant qu’une personne est réputée 
par le paragraphe (1) détenir en fiducie pour Sa Majesté 
du chef du Canada n’est pas versé au receveur général 
ni retiré selon les modalités et dans le délai prévus par 
la présente partie, les biens de la personne — y compris 
les biens détenus par ses créanciers garantis qui, en l’ab-
sence du droit en garantie, seraient ses biens — d’une 
valeur égale à ce montant sont réputés :


a) être détenus en fiducie pour Sa Majesté du chef 
du Canada, à compter du moment où le montant est 
perçu par la personne, séparés des propres biens de la 
personne, qu’ils soient ou non assujettis à un droit en 
garantie;


b) ne pas faire partie du patrimoine ou des biens de 
la personne à compter du moment où le montant est 
perçu, que ces biens aient été ou non tenus séparés de 
ses propres biens ou de son patrimoine et qu’ils soient 
ou non assujettis à un droit en garantie.


Ces biens sont des biens dans lesquels Sa Majesté du chef 
du Canada a un droit de bénéficiaire malgré tout autre 
droit en garantie sur ces biens ou sur le produit en décou-
lant, et le produit découlant de ces biens est payé au rece-
veur général par priorité sur tout droit en garantie.


Selon Century Services, la disposition déro-[116] 
gatoire générale de la LACC, le par. 18.3(1), l’em-
portait, et les dispositions déterminatives à l’art. 222 
de la LTA étaient par conséquent inapplicables dans 
le cadre d’une procédure fondée sur la LACC. Le 
paragraphe 18.3(1) dispose :


 18.3 (1) . . . [P]ar dérogation à toute disposition légis-
lative fédérale ou provinciale ayant pour effet d’assimi-
ler certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice ne 
peut être considéré comme détenu en fiducie pour Sa 
Majesté si, en l’absence de la disposition législative en 
question, il ne le serait pas.


Ainsi que l’a fait observer le juge d’appel [117] 
MacPherson, dans l’arrêt Ottawa Senators Hockey 
Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), le 
par. 222(3) de la LTA [TRADUCTION] « entre nette-
ment en conflit » avec le par. 18.3(1) de la LACC 
(par. 31). Essentiellement, la résolution du conflit 
entre ces deux dispositions requiert à mon sens une 


 (3) Despite any other provision of this Act (except 
subsection (4)), any other enactment of Canada (except 
the Bankruptcy and Insolvency Act), any enactment of 
a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust 
for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided 
under this Part, property of the person and property 
held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal 
in value to the amount so deemed to be held in trust, is 
deemed


(a) to be held, from the time the amount was col-
lected by the person, in trust for Her Majesty, sep-
arate and apart from the property of the person, 
whether or not the property is subject to a security 
interest, and


(b) to form no part of the estate or property of the 
person from the time the amount was collected, 
whether or not the property has in fact been kept 
separate and apart from the estate or property of the 
person and whether or not the property is subject to 
a security interest


and is property beneficially owned by Her Majesty 
in right of Canada despite any security interest in the 
property or in the proceeds thereof and the proceeds 
of the property shall be paid to the Receiver General in 
priority to all security interests.


Century Services argued that the [116] CCAA’s 
general override provision, s. 18.3(1), prevailed, 
and that the deeming provisions in s. 222 of the 
ETA were, accordingly, inapplicable during CCAA 
proceedings. Section 18.3(1) states:


 18.3 (1) . . . [N]otwithstanding any provision in 
federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, 
property of a debtor company shall not be regarded 
as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.


As MacPherson J.A. correctly observed in [117] 
Ottawa Senators Hockey Club Corp. (Re) (2005), 
73 O.R. (3d) 737 (C.A.), s. 222(3) of the ETA is 
in “clear conflict” with s. 18.3(1) of the CCAA 
(para. 31). Resolving the conflict between the two 
provisions is, essentially, what seems to me to be 
a relatively uncomplicated exercise in statutory 
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opération relativement simple d’interprétation des 
lois : Est-ce que les termes employés révèlent une 
intention claire du législateur? À mon avis, c’est le 
cas. Le texte de la disposition créant une fiducie 
réputée, soit le par. 222(3) de la LTA, précise sans 
ambiguïté que cette disposition s’applique malgré 
toute autre règle de droit sauf la Loi sur la faillite et 
l’insolvabilité, L.R.C. 1985, ch. B-3 (« LFI »).


En excluant explicitement une seule loi du [118] 
champ d’application du par. 222(3) et en déclarant 
de façon non équivoque qu’il s’applique malgré 
toute autre loi ou règle de droit au Canada sauf la 
LFI, le législateur a défini la portée de cette dis-
position dans des termes on ne peut plus clairs. Je 
souscris sans réserve aux propos suivants du juge 
d’appel MacPherson dans l’arrêt Ottawa Senators :


 [TRADUCTION] L’intention du législateur au par. 
222(3) de la LTA est claire. En cas de conflit avec « tout 
autre texte législatif fédéral (sauf la Loi sur la faillite et 
l’insolvabilité) », c’est le par. 222(3) qui l’emporte. En 
employant ces mots, le législateur fédéral a fait deux 
choses : il a décidé que le par. 222(3) devait l’emporter 
sur tout autre texte législatif fédéral et, fait important, il 
a abordé la question des exceptions à cette préséance en 
en mentionnant une seule, la Loi sur la faillite et l’insol-
vabilité [. . .] La LFI et la LACC sont des lois fédérales 
étroitement liées entre elles. Je ne puis concevoir que le 
législateur ait pu mentionner expressément la LFI à titre 
d’exception, mais ait involontairement omis de considé-
rer la LACC comme une deuxième exception possible. 
À mon avis, le fait que la LACC ne soit pas mentionnée 
au par. 222(3) de la LTA était presque assurément une 
omission mûrement réfléchie de la part du législateur. 
[par. 43]


L’opinion du juge d’appel MacPherson sui-[119] 
vant laquelle le fait que la LACC n’ait pas été sous-
traite à l’application de la LTA témoigne d’une 
intention claire du législateur est confortée par la 
façon dont la LACC a par la suite été modifiée après 
l’édiction du par. 18.3(1) en 1997. En 2000, lors-
que le par. 222(3) de la LTA est entré en vigueur, 
des modifications ont également été apportées à la 
LACC, mais le par. 18.3(1) de cette loi n’a pas été 
modifié.


L’absence de modification du par. 18.3(1) [120] 
vaut d’être soulignée, car elle a eu pour effet 
de maintenir le statu quo législatif, malgré les 


interpretation: Does the language reflect a clear 
legislative intention? In my view it does. The 
deemed trust provision, s. 222(3) of the ETA, has 
unambiguous language stating that it operates 
notwithstanding any law except the Bankruptcy 
and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”).


By expressly excluding only one statute from [118] 
its legislative grasp, and by unequivocally stating 
that it applies despite any other law anywhere in 
Canada except the BIA, s. 222(3) has defined its 
boundaries in the clearest possible terms. I am in 
complete agreement with the following comments 
of MacPherson J.A. in Ottawa Senators:


 The legislative intent of s. 222(3) of the ETA is 
clear. If there is a conflict with “any other enactment 
of Canada (except the Bankruptcy and Insolvency 
Act)”, s. 222(3) prevails. In these words Parliament did 
two things: it decided that s. 222(3) should trump all 
other federal laws and, importantly, it addressed the 
topic of exceptions to its trumping decision and identi-
fied a single exception, the Bankruptcy and Insolvency 
Act . . . . The BIA and the CCAA are closely related fed-
eral statutes. I cannot conceive that Parliament would 
specifically identify the BIA as an exception, but acci-
dentally fail to consider the CCAA as a possible second 
exception. In my view, the omission of the CCAA from 
s. 222(3) of the ETA was almost certainly a considered 
omission. [para. 43]


MacPherson J.A.’s view that the failure to [119] 
exempt the CCAA from the operation of the ETA is 
a reflection of a clear legislative intention, is borne 
out by how the CCAA was subsequently changed 
after s. 18.3(1) was enacted in 1997. In 2000, when 
s. 222(3) of the ETA came into force, amendments 
were also introduced to the CCAA. Section 18.3(1) 
was not amended.


The failure to amend s. 18.3(1) is notable [120] 
because its effect was to protect the legislative 
status quo, notwithstanding repeated requests from 
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demandes répétées de divers groupes qui sou-
haitaient que cette disposition soit modifiée pour 
aligner l’ordre de priorité établi par la LACC sur 
celui de la LFI. En 2002, par exemple, lorsque 
Industrie Canada a procédé à l’examen de la LFI 
et de la LACC, l’Institut d’insolvabilité du Canada 
et l’Association canadienne des professionnels de 
l’insolvabilité et de la réorganisation ont recom-
mandé que les règles de la LFI en matière de prio-
rité soient étendues à la LACC (Joint Task Force on 
Business Insolvency Law Reform, Report (15 mars 
2002), ann. B, proposition 71). Ces recommanda-
tions ont été reprises en 2003 par le Comité séna-
torial permanent des banques et du commerce dans 
son rapport intitulé Les débiteurs et les créanciers 
doivent se partager le fardeau : Examen de la Loi 
sur la faillite et l’insolvabilité et de la Loi sur les 
arrangements avec les créanciers des compagnies, 
ainsi qu’en 2005 par le Legislative Review Task 
Force (Commercial) de l’Institut d’insolvabilité du 
Canada et de l’Association canadienne des profes-
sionnels de l’insolvabilité et de la réorganisation 
dans son Report on the Commercial Provisions of 
Bill C-55, et en 2007 par l’Institut d’insolvabilité du 
Canada dans un mémoire soumis au Comité séna-
torial permanent des banques et du commerce au 
sujet de réformes alors envisagées.


La [121] LFI demeure néanmoins la seule loi 
soustraite à l’application du par. 222(3) de la LTA. 
Même à la suite de l’arrêt rendu en 2005 dans l’af-
faire Ottawa Senators, qui a confirmé que la LTA 
l’emportait sur la LACC, le législateur n’est pas 
intervenu. Cette absence de réaction de sa part me 
paraît tout aussi pertinente en l’espèce que dans l’ar-
rêt Société Télé-Mobile c. Ontario, 2008 CSC 12, 
[2008] 1 R.C.S. 305, où la Cour a déclaré ceci :


 Le silence du législateur n’est pas nécessairement 
déterminant quant à son intention, mais en l’espèce, il 
répond à la demande pressante de Telus et des autres 
entreprises et organisations intéressées que la loi pré-
voie expressément la possibilité d’un remboursement 
des frais raisonnables engagés pour communiquer des 
éléments de preuve conformément à une ordonnance. 
L’historique législatif confirme selon moi que le légis-
lateur n’a pas voulu qu’une indemnité soit versée pour 
l’obtempération à une ordonnance de communication. 
[par. 42]


various constituencies that s. 18.3(1) be amended 
to make the priorities in the CCAA consistent 
with those in the BIA. In 2002, for example, when 
Industry Canada conducted a review of the BIA 
and the CCAA, the Insolvency Institute of Canada 
and the Canadian Association of Insolvency and 
Restructuring Professionals recommended that the 
priority regime under the BIA be extended to the 
CCAA (Joint Task Force on Business Insolvency Law 
Reform, Report (March 15, 2002), Sch. B, proposal 
71). The same recommendations were made by the 
Standing Senate Committee on Banking, Trade and 
Commerce in its 2003 report, Debtors and Creditors 
Sharing the Burden: A Review of the Bankruptcy 
and Insolvency Act and the Companies’ Creditors 
Arrangement Act; by the Legislative Review Task 
Force (Commercial) of the Insolvency Institute of 
Canada and the Canadian Association of Insolvency 
and Restructuring Professionals in its 2005 Report 
on the Commercial Provisions of Bill C-55; and 
in 2007 by the Insolvency Institute of Canada in a 
submission to the Standing Senate Committee on 
Banking, Trade and Commerce commenting on 
reforms then under consideration.


Yet the [121] BIA remains the only exempted 
statute under s. 222(3) of the ETA. Even after the 
2005 decision in Ottawa Senators which confirmed 
that the ETA took precedence over the CCAA, there 
was no responsive legislative revision. I see this 
lack of response as relevant in this case, as it was in 
Tele-Mobile Co. v. Ontario, 2008 SCC 12, [2008] 1 
S.C.R. 305, where this Court stated:


 While it cannot be said that legislative silence is 
necessarily determinative of legislative intention, in 
this case the silence is Parliament’s answer to the con-
sistent urging of Telus and other affected businesses 
and organizations that there be express language in the 
legislation to ensure that businesses can be reimbursed 
for the reasonable costs of complying with evidence- 
gathering orders. I see the legislative history as reflect-
ing Parliament’s intention that compensation not be 
paid for compliance with production orders. [para. 42]
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Tout ce qui précède permet clairement d’in-[122] 
férer que le législateur a délibérément choisi de 
soustraire la fiducie réputée établie au par. 222(3) à 
l’application du par. 18.3(1) de la LACC.


Je ne vois pas non plus de « considération [123] 
de politique générale » qui justifierait d’aller à l’en-
contre, par voie d’interprétation législative, de l’in-
tention aussi clairement exprimée par le législateur. 
Je ne saurais expliquer mieux que ne l’a fait le juge 
d’appel Tysoe les raisons pour lesquelles l’argument 
invoquant des considérations de politique géné-
rale ne peut, selon moi, être retenu en l’espèce. Je 
vais donc reprendre à mon compte ses propos à ce 
sujet :


 [TRADUCTION] Je ne conteste pas qu’il existe des rai-
sons de politique générale valables qui justifient d’inciter 
les entreprises insolvables à tenter de se restructurer de 
façon à pouvoir continuer à exercer leurs activités avec 
le moins de perturbations possibles pour leurs employés 
et pour les autres intéressés. Les tribunaux peuvent légi-
timement tenir compte de telles considérations de poli-
tique générale, mais seulement si elles ont trait à une 
question que le législateur n’a pas examinée. Or, dans le 
cas qui nous occupe, il y a lieu de présumer que le légis-
lateur a tenu compte de considérations de politique géné-
rale lorsqu’il a adopté les modifications susmentionnées 
à la LACC et à la LTA. Comme le juge MacPherson le 
fait observer au par. 43 de l’arrêt Ottawa Senators, il est 
inconcevable que le législateur, lorsqu’il a adopté la ver-
sion actuelle du par. 222(3) de la LTA, ait désigné expres-
sément la LFI comme une exception sans envisager que 
la LACC puisse constituer une deuxième exception. 
Je signale par ailleurs que les modifications apportées 
en 1992 à la LFI ont permis de rendre les propositions 
concordataires opposables aux créanciers garantis et que, 
malgré la plus grande souplesse de la LACC, il est possi-
ble pour une compagnie insolvable de se restructurer sous 
le régime de la LFI. [par. 37]


Bien que je sois d’avis que la clarté des termes [124] 
employés au par. 222(3) tranche la question, j’estime 
également que cette conclusion est même renforcée 
par l’application d’autres principes d’interprétation. 
Dans leurs observations, les parties indiquent que 
les principes suivants étaient, selon elles, particuliè-
rement pertinents : la Couronne a invoqué le prin-
cipe voulant que la loi « postérieure » l’emporte; 
Century Services a fondé son argumentation sur le 
principe de la préséance de la loi spécifique sur la 
loi générale (generalia specialibus non derogant).


All this leads to a clear inference of a [122] 
deliberate legislative choice to protect the deemed 
trust in s. 222(3) from the reach of s. 18.3(1) of the 
CCAA.


Nor do I see any “policy” justification for [123] 
interfering, through interpretation, with this clarity 
of legislative intention. I can do no better by way of 
explaining why I think the policy argument cannot 
succeed in this case, than to repeat the words of 
Tysoe J.A. who said:


 I do not dispute that there are valid policy reasons for 
encouraging insolvent companies to attempt to restruc-
ture their affairs so that their business can continue with 
as little disruption to employees and other stakehold-
ers as possible. It is appropriate for the courts to take 
such policy considerations into account, but only if it 
is in connection with a matter that has not been consid-
ered by Parliament. Here, Parliament must be taken to 
have weighed policy considerations when it enacted the 
amendments to the CCAA and ETA described above. As 
Mr. Justice MacPherson observed at para. 43 of Ottawa 
Senators, it is inconceivable that Parliament would spe-
cifically identify the BIA as an exception when enact-
ing the current version of s. 222(3) of the ETA without 
considering the CCAA as a possible second exception. 
I also make the observation that the 1992 set of amend-
ments to the BIA enabled proposals to be binding on 
secured creditors and, while there is more flexibility 
under the CCAA, it is possible for an insolvent company 
to attempt to restructure under the auspices of the BIA. 
[para. 37]


Despite my view that the clarity of the [124] 
language in s. 222(3) is dispositive, it is also my 
view that even the application of other principles 
of interpretation reinforces this conclusion. In their 
submissions, the parties raised the following as 
being particularly relevant: the Crown relied on the 
principle that the statute which is “later in time” 
prevails; and Century Services based its argument 
on the principle that the general provision gives 
way to the specific (generalia specialibus non 
derogant).
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Le principe de la préséance de la « loi pos-[125] 
térieure » accorde la priorité à la loi la plus récente, 
au motif que le législateur est présumé connaître 
le contenu des lois alors en vigueur. Si, dans la loi 
nouvelle, le législateur adopte une règle inconcilia-
ble avec une règle préexistante, on conclura qu’il a 
entendu déroger à celle-ci (Ruth Sullivan, Sullivan 
on the Construction of Statutes (5e éd. 2008), p. 
346-347; Pierre-André Côté, The Interpretation 
of Legislation in Canada (3e éd. 2000),  
p. 358).


L’exception à cette supplantation présumée [126] 
des dispositions législatives préexistantes incompa-
tibles réside dans le principe exprimé par la maxime 
generalia specialibus non derogant selon laquelle 
une disposition générale plus récente n’est pas répu-
tée déroger à une loi spéciale antérieure (Côté, p. 
359). Comme dans le jeu des poupées russes, cette 
exception comporte elle-même une exception. En 
effet, une disposition spécifique antérieure peut 
dans les faits être « supplantée » par une loi ulté-
rieure de portée générale si le législateur, par les 
mots qu’il a employés, a exprimé l’intention de faire 
prévaloir la loi générale (Doré c. Verdun (Ville), 
[1997] 2 R.C.S. 862).


Ces principes d’interprétation visent princi-[127] 
palement à faciliter la détermination de l’intention 
du législateur, comme l’a confirmé le juge d’ap-
pel MacPherson dans l’arrêt Ottawa Senators, au 
par. 42 :


 [TRADUCTION] . . . en matière d’interprétation des 
lois, la règle cardinale est la suivante : les dispositions 
législatives doivent être interprétées de manière à donner 
effet à l’intention du législateur lorsqu’il a adopté la 
loi. Cette règle fondamentale l’emporte sur toutes les 
maximes, outils ou canons d’interprétation législa-
tive, y compris la maxime suivant laquelle le particu-
lier l’emporte sur le général (generalia specialibus non 
derogant). Comme l’a expliqué le juge Hudson dans 
l’arrêt Canada c. Williams, [1944] R.C.S. 226, [. . .] à la  
p. 239 . . . :


On invoque la maxime generalia specialibus non 
derogant comme une règle qui devrait trancher la 
question. Or cette maxime, qui n’est pas une règle de 
droit mais un principe d’interprétation, cède le pas 


The “later in time” principle gives priority [125] 
to a more recent statute, based on the theory that 
the legislature is presumed to be aware of the 
content of existing legislation. If a new enactment 
is inconsistent with a prior one, therefore, the 
legislature is presumed to have intended to derogate 
from the earlier provisions (Ruth Sullivan, Sullivan 
on the Construction of Statutes (5th ed. 2008), at 
pp. 346-47; Pierre-André Côté, The Interpretation 
of Legislation in Canada (3rd ed. 2000), at  
p. 358).


The exception to this presumptive displace-[126] 
ment of pre-existing inconsistent legislation, is the 
generalia specialibus non derogant principle that 
“[a] more recent, general provision will not be con-
strued as affecting an earlier, special provision” 
(Côté, at p. 359). Like a Russian Doll, there is also 
an exception within this exception, namely, that 
an earlier, specific provision may in fact be “over-
ruled” by a subsequent general statute if the legis-
lature indicates, through its language, an intention 
that the general provision prevails (Doré v. Verdun 
(City), [1997] 2 S.C.R. 862).


The primary purpose of these interpretive [127] 
principles is to assist in the performance of the 
task of determining the intention of the legislature. 
This was confirmed by MacPherson J.A. in Ottawa 
Senators, at para. 42:


 . . . the overarching rule of statutory interpretation 
is that statutory provisions should be interpreted to 
give effect to the intention of the legislature in enact-
ing the law. This primary rule takes precedence over all 
maxims or canons or aids relating to statutory interpre-
tation, including the maxim that the specific prevails 
over the general (generalia specialibus non derogant). 
As expressed by Hudson J. in Canada v. Williams, 
[1944] S.C.R. 226, . . . at p. 239 . . . :


The maxim generalia specialibus non derogant 
is relied on as a rule which should dispose of the 
question, but the maxim is not a rule of law but a 
rule of construction and bows to the intention of the 
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devant l’intention du législateur, s’il est raisonnable-
ment possible de la dégager de l’ensemble des dispo-
sitions législatives pertinentes.


(Voir aussi Côté, p. 358, et Pierre-André Côté, 
avec la collaboration de S. Beaulac et M. Devinat, 
Interprétation des lois (4e éd. 2009), par. 1335.)


J’accepte l’argument de la Couronne sui-[128] 
vant lequel le principe de la loi « postérieure » est 
déterminant en l’espèce. Comme le par. 222(3) de 
la LTA a été édicté en 2000 et que le par. 18.3(1) 
de la LACC a été adopté en 1997, le par. 222(3) 
est, de toute évidence, la disposition postérieure. 
Cette victoire chronologique peut être neutralisée 
si, comme le soutient Century Services, on démon-
tre que la disposition la plus récente, le par. 222(3) 
de la LTA, est une disposition générale, auquel cas 
c’est la disposition particulière antérieure, le par. 
18.3(1), qui l’emporte (generalia specialibus non 
derogant). Mais, comme nous l’avons vu, la dispo-
sition particulière antérieure n’a pas préséance si 
la disposition générale ultérieure paraît la « sup-
planter ». C’est précisément, à mon sens, ce qu’ac-
complit le par. 222(3) de par son libellé, lequel 
précise que la disposition l’emporte sur tout autre 
texte législatif fédéral, tout texte législatif provin-
cial ou « toute autre règle de droit » sauf la LFI. 
Le paragraphe 18.3(1) de la LACC est par consé-
quent rendu inopérant aux fins d’application du 
par. 222(3).


Il est vrai que, lorsque la [129] LACC a été modi-
fiée en 20052, le par. 18.3(1) a été remplacé par le 
par. 37(1) (L.C. 2005, ch. 47, art. 131). Selon la juge 
Deschamps, le par. 37(1) est devenu, de ce fait, la 
disposition « postérieure ». Avec égards pour l’opi-
nion exprimée par ma collègue, cette observation 
est réfutée par l’al. 44f) de la Loi d’interprétation, 
L.R.C. 1985, ch. I-21, qui décrit expressément l’effet 
(inexistant) qu’a le remplacement — sans modifi-
cations notables sur le fond — d’un texte antérieur 
qui a été abrogé (voir Procureur général du Canada 
c. Commission des relations de travail dans la 
Fonction publique, [1977] 2 C.F. 663, qui portait sur 


2 Les modifications ne sont entrées en vigueur que le 
18 septembre 2009.


legislature, if such intention can reasonably be gath-
ered from all of the relevant legislation.


(See also Côté, at p. 358, and Pierre-Andre Côté, 
with the collaboration of S. Beaulac and M. 
Devinat, Interprétation des lois (4th ed. 2009), at 
para. 1335.)


I accept the Crown’s argument that the [128] 
“later in time” principle is conclusive in this case. 
Since s. 222(3) of the ETA was enacted in 2000 
and s. 18.3(1) of the CCAA was introduced in 1997, 
s. 222(3) is, on its face, the later provision. This 
chronological victory can be displaced, as Century 
Services argues, if it is shown that the more recent 
provision, s. 222(3) of the ETA, is a general one, in 
which case the earlier, specific provision, s. 18.3(1), 
prevails (generalia specialibus non derogant). But, 
as previously explained, the prior specific provision 
does not take precedence if the subsequent general 
provision appears to “overrule” it. This, it seems to 
me, is precisely what s. 222(3) achieves through the 
use of language stating that it prevails despite any 
law of Canada, of a province, or “any other law” 
other than the BIA. Section 18.3(1) of the CCAA 
is thereby rendered inoperative for purposes of 
s. 222(3).


It is true that when the [129] CCAA was amended 
in 2005,2 s. 18.3(1) was re-enacted as s. 37(1) (S.C. 
2005, c. 47, s. 131). Deschamps J. suggests that this 
makes s. 37(1) the new, “later in time” provision. 
With respect, her observation is refuted by the 
operation of s. 44( f ) of the Interpretation Act, 
R.S.C. 1985, c. I-21, which expressly deals with 
the (non) effect of re-enacting, without significant 
substantive changes, a repealed provision (see 
Attorney General of Canada v. Public Service 
Staff Relations Board, [1977] 2 F.C. 663, dealing 
with the predecessor provision to s. 44( f )). It 
directs that new enactments not be construed as 


2 The amendments did not come into force until 
September 18, 2009.
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la disposition qui a précédé l’al. 44f)). Cet alinéa 
précise que le nouveau texte ne doit pas être consi-
déré de « droit nouveau », sauf dans la mesure où il 
diffère au fond du texte abrogé :


 44. En cas d’abrogation et de remplacement, les 
règles suivantes s’appliquent :


. . .


f) sauf dans la mesure où les deux textes diffèrent au 
fond, le nouveau texte n’est pas réputé de droit nou-
veau, sa teneur étant censée constituer une refonte 
et une clarification des règles de droit du texte anté-
rieur;


Le mot « texte » est défini ainsi à l’art. 2 de la Loi 
d’interprétation : « Tout ou partie d’une loi ou d’un 
règlement. »


Le paragraphe 37(1) de la [130] LACC actuelle 
est pratiquement identique quant au fond au par. 
18.3(1). Pour faciliter la comparaison de ces deux 
dispositions, je les ai reproduites ci-après :


 37. (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme tel 
par le seul effet d’une telle disposition.


 18.3 (1) Sous réserve du paragraphe (2) et par déroga-
tion à toute disposition législative fédérale ou provinciale 
ayant pour effet d’assimiler certains biens à des biens 
détenus en fiducie pour Sa Majesté, aucun des biens de 
la compagnie débitrice ne peut être considéré comme 
détenu en fiducie pour Sa Majesté si, en l’absence de la 
disposition législative en question, il ne le serait pas.


L’application de l’al. 44[131] f) de la Loi d’inter-
prétation vient tout simplement confirmer l’inten-
tion clairement exprimée par le législateur, qu’a 
indiquée Industrie Canada dans l’analyse du Projet 
de loi C-55, où le par. 37(1) était qualifié de « modi-
fication d’ordre technique concernant le réaména-
gement des dispositions de la présente loi ». Par 
ailleurs, durant la deuxième lecture du projet de loi 


“new law” unless they differ in substance from the 
repealed provision:


 44. Where an enactment, in this section called the 
“former enactment”, is repealed and another enactment, 
in this section called the “new enactment”, is substi-
tuted therefor,


. . .


( f ) except to the extent that the provisions of the 
new enactment are not in substance the same as 
those of the former enactment, the new enactment 
shall not be held to operate as new law, but shall 
be construed and have effect as a consolidation and 
as declaratory of the law as contained in the former  
enactment;


Section 2 of the Interpretation Act defines an 
“enactment” as “an Act or regulation or any por-
tion of an Act or regulation”.


Section 37(1) of the current [130] CCAA is almost 
identical to s. 18.3(1). These provisions are set 
out for ease of comparison, with the differences 
between them underlined:


 37. (1) Subject to subsection (2), despite any provision 
in federal or provincial legislation that has the effect of 
deeming property to be held in trust for Her Majesty, 
property of a debtor company shall not be regarded as 
being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.


 18.3 (1) Subject to subsection (2), notwithstanding 
any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust 
for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it 
would be so regarded in the absence of that statutory 
provision.


The application of s. 44([131] f) of the 
Interpretation Act simply confirms the 
government’s clearly expressed intent, found in 
Industry Canada’s clause-by-clause review of Bill 
C-55, where s. 37(1) was identified as “a technical 
amendment to re-order the provisions of this Act”. 
During second reading, the Hon. Bill Rompkey, 
then the Deputy Leader of the Government in the 
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au Sénat, l’honorable Bill Rompkey, qui était alors 
leader adjoint du gouvernement au Sénat, a confirmé 
que le par. 37(1) représentait seulement une modifi-
cation d’ordre technique :


 Sur une note administrative, je signale que, dans le 
cas du traitement de fiducies présumées aux fins d’im-
pôt, le projet de loi ne modifie aucunement l’intention 
qui sous-tend la politique, alors que dans le cas d’une 
restructuration aux termes de la LACC, des articles de la 
loi ont été abrogés et remplacés par des versions portant 
de nouveaux numéros lors de la mise à jour exhaustive de 
la LACC.


(Débats du Sénat, vol. 142, 1re sess., 38e lég., 23 
novembre 2005, p. 2147)


Si le par. 18.3(1) avait fait l’objet de modifi-[132] 
cations notables sur le fond lorsqu’il a été remplacé 
par le par. 37(1), je me rangerais à l’avis de la juge 
Deschamps qu’il doit être considéré comme un texte 
de droit nouveau. Mais comme les par. 18.3(1) et 
37(1) ne diffèrent pas sur le fond, le fait que le par. 
18.3(1) soit devenu le par. 37(1) n’a aucune incidence 
sur l’ordre chronologique du point de vue de l’in-
terprétation, et le par. 222(3) de la LTA demeure la 
disposition « postérieure » (Sullivan, p. 347).


Il s’ensuit que la disposition créant une fidu-[133] 
cie réputée que l’on trouve au par. 222(3) de la LTA 
l’emporte sur le par. 18.3(1) dans le cadre d’une 
procédure fondée sur la LACC. La question qui se 
pose alors est celle de savoir quelle est l’incidence 
de cette préséance sur le pouvoir discrétionnaire 
conféré au tribunal par l’art. 11 de la LACC.


Bien que l’art. 11 accorde au tribunal le [134] 
pouvoir discrétionnaire de rendre des ordonnances 
malgré les dispositions de la LFI et de la Loi sur 
les liquidations, L.R.C. 1985, ch. W-11, ce pouvoir 
discrétionnaire demeure assujetti à l’application de 
toute autre loi fédérale. L’exercice de ce pouvoir 
discrétionnaire est donc circonscrit par les limites 
imposées par toute loi autre que la LFI et la Loi sur 
les liquidations, et donc par la LTA. En l’espèce, le 
juge siégeant en son cabinet était donc tenu de res-
pecter le régime de priorités établi au par. 222(3) de 
la LTA. Ni le par. 18.3(1) ni l’art. 11 de la LACC ne 
l’autorisaient à en faire abstraction. Par conséquent, 


Senate, confirmed that s. 37(1) represented only a 
technical change:


 On a technical note relating to the treatment of 
deemed trusts for taxes, the bill [sic] makes no changes 
to the underlying policy intent, despite the fact that in 
the case of a restructuring under the CCAA, sections of 
the act [sic] were repealed and substituted with renum-
bered versions due to the extensive reworking of the 
CCAA.


(Debates of the Senate, vol. 142, 1st Sess., 38th 
Parl., November 23, 2005, at p. 2147)


Had the substance of s. 18.3(1) altered [132] 
in any material way when it was replaced by s. 
37(1), I would share Deschamps J.’s view that it 
should be considered a new provision. But since 
s. 18.3(1) and s. 37(1) are the same in substance, 
the transformation of s. 18.3(1) into s. 37(1) has 
no effect on the interpretive queue, and s. 222(3) 
of the ETA remains the “later in time” provision 
(Sullivan, at p. 347).


This means that the deemed trust provision [133] 
in s. 222(3) of the ETA takes precedence over s. 
18.3(1) during CCAA proceedings. The question 
then is how that priority affects the discretion of a 
court under s. 11 of the CCAA.


 While[134]  s. 11 gives a court discretion 
to make orders notwithstanding the BIA and 
the Winding-up Act, R.S.C. 1985, c. W-11, that 
discretion is not liberated from the operation 
of any other federal statute. Any exercise of 
discretion is therefore circumscribed by whatever 
limits are imposed by statutes other than the BIA 
and the Winding-up Act. That includes the ETA. 
The chambers judge in this case was, therefore, 
required to respect the priority regime set out in 
s. 222(3) of the ETA. Neither s. 18.3(1) nor s. 11 
of the CCAA gave him the authority to ignore it. 
He could not, as a result, deny the Crown’s request 
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il ne pouvait pas refuser la demande présentée par 
la Couronne en vue de se faire payer la TPS dans 
le cadre de la procédure introduite en vertu de la 
LACC.


Vu cette conclusion, il n’est pas nécessaire [135] 
d’examiner la question de savoir s’il existait une 
fiducie expresse en l’espèce.


Je rejetterais le présent pourvoi.[136] 


ANNEXE


Loi sur les arrangements avec les créanciers des 
compagnies, L.R.C. 1985, ch. C-36 (en date du 13 
décembre 2007)


 11. (1) [Pouvoir du tribunal] Malgré toute disposition 
de la Loi sur la faillite et l’insolvabilité ou de la Loi sur 
les liquidations, chaque fois qu’une demande est faite 
sous le régime de la présente loi à l’égard d’une compa-
gnie, le tribunal, sur demande d’un intéressé, peut, sous 
réserve des autres dispositions de la présente loi et avec 
ou sans avis, rendre l’ordonnance prévue au présent arti-
cle.


. . .


 (3) [Demande initiale — ordonnances] Dans le cas 
d’une demande initiale visant une compagnie, le tribunal 
peut, par ordonnance, aux conditions qu’il peut imposer 
et pour une période maximale de trente jours :


a) suspendre, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, les procédures inten-
tées contre la compagnie au titre des lois mentionnées 
au paragraphe (1), ou qui pourraient l’être;


b) surseoir, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, au cours de toute 
action, poursuite ou autre procédure contre la compa-
gnie;


c) interdire, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, d’intenter ou de conti-
nuer toute action, poursuite ou autre procédure contre 
la compagnie.


 (4) [Autres demandes — ordonnances] Dans le cas 
d’une demande, autre qu’une demande initiale, visant 
une compagnie, le tribunal peut, par ordonnance, aux 
conditions qu’il peut imposer et pour la période qu’il 
estime indiquée :


for payment of the GST funds during the CCAA  
proceedings.


Given this conclusion, it is unnecessary to [135] 
consider whether there was an express trust.


I would dismiss the appeal.[136] 


APPENDIX


Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 (as at December 13, 2007)


 11. (1) [Powers of court] Notwithstanding anything 
in the Bankruptcy and Insolvency Act or the Winding-up 
Act, where an application is made under this Act in 
respect of a company, the court, on the application of 
any person interested in the matter, may, subject to this 
Act, on notice to any other person or without notice as 
it may see fit, make an order under this section.


. . .


 (3) [Initial application court orders] A court may, 
on an initial application in respect of a company, make 
an order on such terms as it may impose, effective for 
such period as the court deems necessary not exceeding 
thirty days,


(a)  staying, until otherwise ordered by the court, 
all proceedings taken or that might be taken in 
respect of the company under an Act referred to in 
subsection (1);


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the court, 
the commencement of or proceeding with any other 
action, suit or proceeding against the company.


 (4) [Other than initial application court orders] A 
court may, on an application in respect of a company 
other than an initial application, make an order on such 
terms as it may impose,
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a) suspendre, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, les procédures inten-
tées contre la compagnie au titre des lois mentionnées 
au paragraphe (1), ou qui pourraient l’être;


b) surseoir, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, au cours de toute 
action, poursuite ou autre procédure contre la compa-
gnie;


c) interdire, jusqu’à ce qu’il rende une nouvelle 
ordonnance à l’effet contraire, d’intenter ou de conti-
nuer toute action, poursuite ou autre procédure contre 
la compagnie.


. . .


 (6) [Preuve] Le tribunal ne rend l’ordonnance visée 
aux paragraphes (3) ou (4) que si :


a) le demandeur le convainc qu’il serait indiqué de 
rendre une telle ordonnance;


b) dans le cas de l’ordonnance visée au paragraphe 
(4), le demandeur le convainc en outre qu’il a agi — et 
continue d’agir — de bonne foi et avec toute la dili-
gence voulue.


 11.4 (1) [Suspension des procédures] Le tribunal peut 
ordonner :


a) la suspension de l’exercice par Sa Majesté du 
chef du Canada des droits que lui confère le para-
graphe 224(1.2) de la Loi de l’impôt sur le revenu ou 
toute disposition du Régime de pensions du Canada 
ou de la Loi sur l’assurance-emploi qui renvoie à ce 
paragraphe et qui prévoit la perception d’une cotisa-
tion, au sens du Régime de pensions du Canada, ou 
d’une cotisation ouvrière ou d’une cotisation patro-
nale, au sens de la Loi sur l’assurance-emploi, et des 
intérêts, pénalités ou autres montants y afférents, à 
l’égard d’une compagnie lorsque celle-ci est un débi-
teur fiscal visé à ce paragraphe ou à cette disposition, 
pour une période se terminant au plus tard :


(i) à l’expiration de l’ordonnance rendue en 
application de l’article 11,


(ii) au moment du rejet, par le tribunal ou les 
créanciers, de la transaction proposée,


(iii) six mois après que le tribunal a homologué 
la transaction ou l’arrangement,


(a) staying, until otherwise ordered by the court, 
for such period as the court deems necessary, all 
proceedings taken or that might be taken in respect 
of the company under an Act referred to in subsec-
tion (1);


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the court, 
the commencement of or proceeding with any other 
action, suit or proceeding against the company.


. . .


 (6) [Burden of proof on application] The court shall 
not make an order under subsection (3) or (4) unless


(a) the applicant satisfies the court that circum-
stances exist that make such an order appropriate; 
and


(b) in the case of an order under subsection (4), the 
applicant also satisfies the court that the applicant 
has acted, and is acting, in good faith and with due 
diligence.


 11.4 (1) [Her Majesty affected] An order made under 
section 11 may provide that


(a) Her Majesty in right of Canada may not exercise 
rights under subsection 224(1.2) of the Income Tax 
Act or any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, 
or employer’s premium, as defined in the Employ-
ment Insurance Act, and of any related interest, pen-
alties or other amounts, in respect of the company 
if the company is a tax debtor under that subsection 
or provision, for such period as the court considers 
appropriate but ending not later than


(i) the expiration of the order,


(ii) the refusal of a proposed compromise by 
the creditors or the court,


(iii) six months following the court sanction of 
a compromise or arrangement,
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(iv) au moment de tout défaut d’exécution de la 
transaction ou de l’arrangement,


(v) au moment de l’exécution intégrale de la 
transaction ou de l’arrangement;


b) la suspension de l’exercice par Sa Majesté du 
chef d’une province, pour une période se terminant 
au plus tard au moment visé à celui des sous-alinéas 
a)(i) à (v) qui, le cas échéant, est applicable, des droits 
que lui confère toute disposition législative de cette 
province à l’égard d’une compagnie, lorsque celle-ci 
est un débiteur visé par la loi provinciale et qu’il s’agit 
d’une disposition dont l’objet est semblable à celui du 
paragraphe 224(1.2) de la Loi de l’impôt sur le revenu, 
ou qui renvoie à ce paragraphe, dans la mesure où elle 
prévoit la perception d’une somme, et des intérêts, 
pénalités ou autres montants y afférents, qui :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du paragra-
phe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de 
ce paragraphe.


 (2) [Cessation] L’ordonnance cesse d’être en vigueur 
dans les cas suivants :


a) la compagnie manque à ses obligations de paie-
ment pour un montant qui devient dû à Sa Majesté 
après l’ordonnance et qui pourrait faire l’objet d’une 
demande aux termes d’une des dispositions suivan-
tes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 


(iv) the default by the company on any term of 
a compromise or arrangement, or


(v) the performance of a compromise or 
arrangement in respect of the company; and


(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company where the company 
is a debtor under that legislation and the provision 
has a similar purpose to subsection 224(1.2) of the 
Income Tax Act, or refers to that subsection, to the 
extent that it provides for the collection of a sum, and 
of any related interest, penalties or other amounts, 
where the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


for such period as the court considers appropriate but 
ending not later than the occurrence or time referred to 
in whichever of subparagraphs (a)(i) to (v) may apply.


 (2) [When order ceases to be in effect] An order 
referred to in subsection (1) ceases to be in effect if


(a) the company defaults on payment of any amount 
that becomes due to Her Majesty after the order is 
made and could be subject to a demand under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 







442 CENTURY SERVICES INC. v. CANADA (A.G.) [2010] 3 S.C.R.


d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, et des intérêts, pénalités ou 
autres montants y afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou 
qui renvoie à ce paragraphe, dans la mesure où 
elle prévoit la perception d’une somme, et des 
intérêts, pénalités ou autres montants y afférents, 
qui :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un « régime provincial de pensions » 
au sens de ce paragraphe;


b) un autre créancier a ou acquiert le droit de réaliser 
sa garantie sur un bien qui pourrait être réclamé par 
Sa Majesté dans l’exercice des droits que lui confère 
l’une des dispositions suivantes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 
d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, et des intérêts, pénalités ou 
autres montants y afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou 
qui renvoie à ce paragraphe, dans la mesure où 
elle prévoit la perception d’une somme, et des 
intérêts, pénalités ou autres montants y afférents, 
qui :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 


as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) under any provision of provincial legisla-
tion that has a similar purpose to subsection 
224(1.2) of the Income Tax Act, or that refers to 
that subsection, to the extent that it provides for 
the collection of a sum, and of any related inter-
est, penalties or other amounts, where the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion; or


(b) any other creditor is or becomes entitled to real-
ize a security on any property that could be claimed 
by Her Majesty in exercising rights under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) any provision of provincial legislation that 
has a similar purpose to subsection 224(1.2) of 
the Income Tax Act, or that refers to that sub-
section, to the extent that it provides for the 
collection of a sum, and of any related interest, 
penalties or other amounts, where the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
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ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un « régime provincial de pensions » 
au sens de ce paragraphe.


 (3) [Effet] Les ordonnances du tribunal, autres que 
celles rendues au titre du paragraphe (1), n’ont pas pour 
effet de porter atteinte à l’application des dispositions 
suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, et des intérêts, 
pénalités ou autres montants y afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, dans la mesure où elle prévoit la percep-
tion d’une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui :


(i) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis 
en vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un « régime provincial de pensions » au 
sens de ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 


and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion.


 (3) [Operation of similar legislation] An order made 
under section 11, other than an order referred to in sub-
section (1) of this section, does not affect the operation 
of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts, or


(c) any provision of provincial legislation that has a 
similar purpose to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same 
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provincial et toute règle de droit, la même portée et le 
même effet que le paragraphe 224(1.2) de la Loi de l’im-
pôt sur le revenu quant à la somme visée au sous-alinéa 
c)(i), ou que le paragraphe 23(2) du Régime de pensions 
du Canada quant à la somme visée au sous-alinéa c)(ii), 
et quant aux intérêts, pénalités ou autres montants y affé-
rents, quelle que soit la garantie dont bénéficie le créan-
cier.


 18.3 (1) [Fiducies présumées] Sous réserve du para-
graphe (2) et par dérogation à toute disposition législa-
tive fédérale ou provinciale ayant pour effet d’assimiler 
certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice ne 
peut être considéré comme détenu en fiducie pour Sa 
Majesté si, en l’absence de la disposition législative en 
question, il ne le serait pas.


 (2) [Exceptions] Le paragraphe (1) ne s’applique 
pas à l’égard des montants réputés détenus en fiducie 
aux termes des paragraphes 227(4) ou (4.1) de la Loi de 
l’impôt sur le revenu, des paragraphes 23(3) ou (4) du 
Régime de pensions du Canada ou des paragraphes 86(2) 
ou (2.1) de la Loi sur l’assurance-emploi (chacun étant 
appelé « disposition fédérale » au présent paragraphe) 
ou à l’égard des montants réputés détenus en fiducie aux 
termes de toute loi d’une province créant une fiducie pré-
sumée dans le seul but d’assurer à Sa Majesté du chef de 
cette province la remise de sommes déduites ou retenues 
aux termes d’une loi de cette province, dans la mesure 
où, dans ce dernier cas, se réalise l’une des conditions 
suivantes :


a) la loi de cette province prévoit un impôt sembla-
ble, de par sa nature, à celui prévu par la Loi de l’im-
pôt sur le revenu, et les sommes déduites ou retenues 
aux termes de la loi de cette province sont de même 
nature que celles visées aux paragraphes 227(4) ou 
(4.1) de la Loi de l’impôt sur le revenu;


b) cette province est « une province instituant un 
régime général de pensions » au sens du paragraphe 
3(1) du Régime de pensions du Canada, la loi de cette 
province institue un « régime provincial de pensions » 
au sens de ce paragraphe, et les sommes déduites ou 
retenues aux termes de la loi de cette province sont de 
même nature que celles visées aux paragraphes 23(3) 
ou (4) du Régime de pensions du Canada.


Pour l’application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée 
est réputée avoir, à l’encontre de tout créancier du failli et 
malgré tout texte législatif fédéral ou provincial et toute 
règle de droit, la même portée et le même effet que la 
disposition fédérale correspondante, quelle que soit la 
garantie dont bénéficie le créancier.


effect and scope against any creditor, however secured, 
as subsection 224(1.2) of the Income Tax Act in respect 
of a sum referred to in subparagraph (c)(i), or as subsec-
tion 23(2) of the Canada Pension Plan in respect of a 
sum referred to in subparagraph (c)(ii), and in respect of 
any related interest, penalties or other amounts.


 18.3 (1) [Deemed trusts] Subject to subsection (2), 
notwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to 
be held in trust for Her Majesty, property of a debtor 
company shall not be regarded as held in trust for Her 
Majesty unless it would be so regarded in the absence 
of that statutory provision.


 (2) [Exceptions] Subsection (1) does not apply in 
respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, sub-
section 23(3) or (4) of the Canada Pension Plan or sub-
section 86(2) or (2.1) of the Employment Insurance Act 
(each of which is in this subsection referred to as a “fed-
eral provision”) nor in respect of amounts deemed to be 
held in trust under any law of a province that creates 
a deemed trust the sole purpose of which is to ensure 
remittance to Her Majesty in right of the province of 
amounts deducted or withheld under a law of the prov-
ince where


(a) that law of the province imposes a tax similar 
in nature to the tax imposed under the Income Tax 
Act and the amounts deducted or withheld under that 
law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of 
the Income Tax Act, or


(b) the province is a “province providing a compre-
hensive pension plan” as defined in subsection 3(1) 
of the Canada Pension Plan, that law of the province 
establishes a “provincial pension plan” as defined in 
that subsection and the amounts deducted or with-
held under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or 
(4) of the Canada Pension Plan,


and for the purpose of this subsection, any provision 
of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province 
or any other law, deemed to have the same effect and 
scope against any creditor, however secured, as the cor-
responding federal provision.
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 18.4 (1) [Réclamations de la Couronne] Dans le cadre 
de procédures intentées sous le régime de la présente loi, 
toutes les réclamations de Sa Majesté du chef du Canada 
ou d’une province ou d’un organisme compétent au titre 
d’une loi sur les accidents du travail, y compris les récla-
mations garanties, prennent rang comme réclamations 
non garanties.


. . .


 (3) [Effet] Le paragraphe (1) n’a pas pour effet 
de porter atteinte à l’application des dispositions  
suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, et des intérêts, 
pénalités ou autres montants y afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, dans la mesure où elle prévoit la percep-
tion d’une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du paragra-
phe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de 
ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 
provincial et toute règle de droit, la même portée et le 
même effet que le paragraphe 224(1.2) de la Loi de l’im-
pôt sur le revenu quant à la somme visée au sous-alinéa 
c)(i), ou que le paragraphe 23(2) du Régime de pensions 
du Canada quant à la somme visée au sous-alinéa c)(ii), 


 18.4 (1) [Status of Crown claims] In relation to a pro-
ceeding under this Act, all claims, including secured 
claims, of Her Majesty in right of Canada or a province 
or any body under an enactment respecting workers’ 
compensation, in this section and in section 18.5 called 
a “workers’ compensation body”, rank as unsecured 
claims.


. . .


 (3) [Operation of similar legislation] Subsection (1) 
does not affect the operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts, or


(c) any provision of provincial legislation that has a 
similar purpose to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada 
or of a province or any other law, deemed to have the 
same effect and scope against any creditor, however 
secured, as subsection 224(1.2) of the Income Tax Act 
in respect of a sum referred to in subparagraph (c)(i), 
or as subsection 23(2) of the Canada Pension Plan in 
respect of a sum referred to in subparagraph (c)(ii), and 
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et quant aux intérêts, pénalités ou autres montants y affé-
rents, quelle que soit la garantie dont bénéficie le créan-
cier.


 20. [La loi peut être appliquée conjointement avec 
d’autres lois] Les dispositions de la présente loi peuvent 
être appliquées conjointement avec celles de toute loi 
fédérale ou provinciale, autorisant ou prévoyant l’ho-
mologation de transactions ou arrangements entre une 
compagnie et ses actionnaires ou une catégorie de ces 
derniers.


Loi sur les arrangements avec les créanciers des 
compagnies, L.R.C. 1985, ch. C-36 (en date du 18 
septembre 2009)


 11. [Pouvoir général du tribunal] Malgré toute dispo-
sition de la Loi sur la faillite et l’insolvabilité ou de la Loi 
sur les liquidations et les restructurations, le tribunal 
peut, dans le cas de toute demande sous le régime de la 
présente loi à l’égard d’une compagnie débitrice, rendre, 
sur demande d’un intéressé, mais sous réserve des res-
trictions prévues par la présente loi et avec ou sans avis, 
toute ordonnance qu’il estime indiquée.


 11.02 (1) [Suspension : demande initiale] Dans le cas 
d’une demande initiale visant une compagnie débitrice, 
le tribunal peut, par ordonnance, aux conditions qu’il 
peut imposer et pour la période maximale de trente jours 
qu’il estime nécessaire :


a) suspendre, jusqu’à nouvel ordre, toute procédure 
qui est ou pourrait être intentée contre la compagnie 
sous le régime de la Loi sur la faillite et l’insolvabilité 
ou de la Loi sur les liquidations et les restructura-
tions;


b) surseoir, jusqu’à nouvel ordre, à la continuation 
de toute action, poursuite ou autre procédure contre 
la compagnie;


c) interdire, jusqu’à nouvel ordre, l’introduction de 
toute action, poursuite ou autre procédure contre la 
compagnie.


 (2) [Suspension : demandes autres qu’initiales] Dans 
le cas d’une demande, autre qu’une demande initiale, 
visant une compagnie débitrice, le tribunal peut, par 
ordonnance, aux conditions qu’il peut imposer et pour la 
période qu’il estime nécessaire :


a) suspendre, jusqu’à nouvel ordre, toute procédure 
qui est ou pourrait être intentée contre la compagnie 
sous le régime des lois mentionnées à l’alinéa (1)a);


in respect of any related interest, penalties or other  
amounts.


 20. [Act to be applied conjointly with other Acts] 
The provisions of this Act may be applied together with 
the provisions of any Act of Parliament or of the legis-
lature of any province, that authorizes or makes provi-
sion for the sanction of compromises or arrangements 
between a company and its shareholders or any class of 
them.


Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36 (as at September 18, 2009)


 11. [General power of court] Despite anything in the 
Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act, if an application is made under this 
Act in respect of a debtor company, the court, on the 
application of any person interested in the matter, may, 
subject to the restrictions set out in this Act, on notice 
to any other person or without notice as it may see fit, 
make any order that it considers appropriate in the cir-
cumstances.


 11.02 (1) [Stays, etc. — initial application] A court 
may, on an initial application in respect of a debtor com-
pany, make an order on any terms that it may impose, 
effective for the period that the court considers neces-
sary, which period may not be more than 30 days,


(a) staying, until otherwise ordered by the court, all 
proceedings taken or that might be taken in respect 
of the company under the Bankruptcy and Insol-
vency Act or the Winding-up and Restructuring Act;


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the 
court, the commencement of any action, suit or pro-
ceeding against the company.


 (2) [Stays, etc. — other than initial application] A 
court may, on an application in respect of a debtor com-
pany other than an initial application, make an order, on 
any terms that it may impose,


(a) staying, until otherwise ordered by the court, 
for any period that the court considers necessary, all 
proceedings taken or that might be taken in respect 
of the company under an Act referred to in para-
graph (1)(a);
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b) surseoir, jusqu’à nouvel ordre, à la continuation 
de toute action, poursuite ou autre procédure contre 
la compagnie;


c) interdire, jusqu’à nouvel ordre, l’introduction de 
toute action, poursuite ou autre procédure contre la 
compagnie.


 (3) [Preuve] Le tribunal ne rend l’ordonnance que si :


a) le demandeur le convainc que la mesure est 
opportune;


b) dans le cas de l’ordonnance visée au paragra-
phe (2), le demandeur le convainc en outre qu’il a agi 
et continue d’agir de bonne foi et avec la diligence 
voulue.


. . .


 11.09 (1) [Suspension des procédures : Sa Majesté] 
L’ordonnance prévue à l’article 11.02 peut avoir pour 
effet de suspendre :


a) l’exercice par Sa Majesté du chef du Canada 
des droits que lui confère le paragraphe 224(1.2) de 
la Loi de l’impôt sur le revenu ou toute disposition 
du Régime de pensions du Canada ou de la Loi sur 
l’assurance-emploi qui renvoie à ce paragraphe et 
qui prévoit la perception d’une cotisation, au sens du 
Régime de pensions du Canada, ou d’une cotisation 
ouvrière ou d’une cotisation patronale, au sens de la 
Loi sur l’assurance-emploi, ainsi que des intérêts, 
pénalités et autres charges afférents, à l’égard d’une 
compagnie qui est un débiteur fiscal visé à ce para-
graphe ou à cette disposition, pour la période se ter-
minant au plus tard :


(i) à l’expiration de l’ordonnance,


(ii) au moment du rejet, par le tribunal ou les 
créanciers, de la transaction proposée,


(iii) six mois après que le tribunal a homologué 
la transaction ou l’arrangement,


(iv) au moment de tout défaut d’exécution de la 
transaction ou de l’arrangement,


(v) au moment de l’exécution intégrale de la 
transaction ou de l’arrangement;


b) l’exercice par Sa Majesté du chef d’une province, 
pour la période que le tribunal estime indiquée et se 
terminant au plus tard au moment visé à celui des 
sous-alinéas a)(i) à (v) qui, le cas échéant, est appli-
cable, des droits que lui confère toute disposition 


(b) restraining, until otherwise ordered by the court, 
further proceedings in any action, suit or proceeding 
against the company; and


(c) prohibiting, until otherwise ordered by the 
court, the commencement of any action, suit or pro-
ceeding against the company.


 (3) [Burden of proof on application] The court shall 
not make the order unless


(a) the applicant satisfies the court that circum-
stances exist that make the order appropriate; and


(b) in the case of an order under subsection (2), the 
applicant also satisfies the court that the applicant 
has acted, and is acting, in good faith and with due 
diligence.


. . .


 11.09 (1) [Stay — Her Majesty] An order made under 
section 11.02 may provide that


(a) Her Majesty in right of Canada may not exercise 
rights under subsection 224(1.2) of the Income Tax 
Act or any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, 
or employer’s premium, as defined in the Employ-
ment Insurance Act, and of any related interest, pen-
alties or other amounts, in respect of the company 
if the company is a tax debtor under that subsection 
or provision, for the period that the court considers 
appropriate but ending not later than


(i) the expiry of the order,


(ii) the refusal of a proposed compromise by 
the creditors or the court,


(iii) six months following the court sanction of 
a compromise or an arrangement,


(iv) the default by the company on any term of 
a compromise or an arrangement, or


(v) the performance of a compromise or an 
arrangement in respect of the company; and


(b) Her Majesty in right of a province may not exer-
cise rights under any provision of provincial legisla-
tion in respect of the company if the company is a 
debtor under that legislation and the provision has a 
purpose similar to subsection 224(1.2) of the Income 
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législative de cette province à l’égard d’une compa-
gnie qui est un débiteur visé par la loi provinciale, 
s’il s’agit d’une disposition dont l’objet est semblable à 
celui du paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu, ou qui renvoie à ce paragraphe, et qui pré-
voit la perception d’une somme, ainsi que des intérêts, 
pénalités et autres charges afférents, laquelle :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, si 
la province est une province instituant un régime 
général de pensions au sens du paragraphe 3(1) de 
cette loi et si la loi provinciale institue un régime 
provincial de pensions au sens de ce paragraphe.


 (2) [Cessation d’effet] Les passages de l’ordonnance 
qui suspendent l’exercice des droits de Sa Majesté visés 
aux alinéas (1)a) ou b) cessent d’avoir effet dans les cas 
suivants :


a) la compagnie manque à ses obligations de paie-
ment à l’égard de toute somme qui devient due à Sa 
Majesté après le prononcé de l’ordonnance et qui 
pourrait faire l’objet d’une demande aux termes d’une 
des dispositions suivantes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 
d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, ainsi que des intérêts, péna-
lités et autres charges afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou 
qui renvoie à ce paragraphe, et qui prévoit la 


Tax Act, or refers to that subsection, to the extent 
that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, and 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


for the period that the court considers appropriate but 
ending not later than the occurrence or time referred 
to in whichever of subparagraphs (a)(i) to (v) that may 
apply.


 (2) [When order ceases to be in effect] The portions 
of an order made under section 11.02 that affect the 
exercise of rights of Her Majesty referred to in para-
graph (1)(a) or (b) cease to be in effect if


(a) the company defaults on the payment of any 
amount that becomes due to Her Majesty after the 
order is made and could be subject to a demand 
under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) any provision of provincial legislation that 
has a purpose similar to subsection 224(1.2) of 
the Income Tax Act, or that refers to that sub-
section, to the extent that it provides for the 
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perception d’une somme, ainsi que des intérêts, 
pénalités et autres charges afférents, laquelle :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est une province instituant un 
régime général de pensions au sens du para-
graphe 3(1) de cette loi et si la loi provinciale 
institue un régime provincial de pensions au 
sens de ce paragraphe;


b) un autre créancier a ou acquiert le droit de réaliser 
sa garantie sur un bien qui pourrait être réclamé par 
Sa Majesté dans l’exercice des droits que lui confère 
l’une des dispositions suivantes :


(i) le paragraphe 224(1.2) de la Loi de l’impôt 
sur le revenu,


(ii) toute disposition du Régime de pensions 
du Canada ou de la Loi sur l’assurance-emploi 
qui renvoie au paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu et qui prévoit la perception 
d’une cotisation, au sens du Régime de pensions 
du Canada, ou d’une cotisation ouvrière ou 
d’une cotisation patronale, au sens de la Loi sur 
l’assurance-emploi, ainsi que des intérêts, péna-
lités et autres charges afférents,


(iii) toute disposition législative provinciale 
dont l’objet est semblable à celui du paragraphe 
224(1.2) de la Loi de l’impôt sur le revenu, ou qui 
renvoie à ce paragraphe, et qui prévoit la percep-
tion d’une somme, ainsi que des intérêts, pénali-
tés et autres charges afférents, laquelle :


(A) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le 
revenu,


(B) soit est de même nature qu’une coti-
sation prévue par le Régime de pensions du 
Canada, si la province est une province ins-
tituant un régime général de pensions au sens 


collection of a sum, and of any related interest, 
penalties or other amounts, and the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion; or


(b) any other creditor is or becomes entitled to real-
ize a security on any property that could be claimed 
by Her Majesty in exercising rights under


(i) subsection 224(1.2) of the Income Tax Act,


(ii) any provision of the Canada Pension Plan 
or of the Employment Insurance Act that refers 
to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, 
as defined in the Canada Pension Plan, or an 
employee’s premium, or employer’s premium, 
as defined in the Employment Insurance Act, 
and of any related interest, penalties or other 
amounts, or


(iii) any provision of provincial legislation that 
has a purpose similar to subsection 224(1.2) of 
the Income Tax Act, or that refers to that sub-
section, to the extent that it provides for the 
collection of a sum, and of any related interest, 
penalties or other amounts, and the sum


(A) has been withheld or deducted by a 
person from a payment to another person 
and is in respect of a tax similar in nature to 
the income tax imposed on individuals under 
the Income Tax Act, or


(B) is of the same nature as a contribution 
under the Canada Pension Plan if the prov-
ince is a “province providing a comprehen-
sive pension plan” as defined in subsection 
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du paragraphe 3(1) de cette loi et si la loi pro-
vinciale institue un régime provincial de pen-
sions au sens de ce paragraphe.


 (3) [Effet] L’ordonnance prévue à l’article 11.02, à l’ex-
ception des passages de celle-ci qui suspendent l’exercice 
des droits de Sa Majesté visés aux alinéas (1)a) ou b), n’a 
pas pour effet de porter atteinte à l’application des dispo-
sitions suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, ainsi que des 
intérêts, pénalités et autres charges afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, et qui prévoit la perception d’une somme, 
ainsi que des intérêts, pénalités et autres charges affé-
rents, laquelle :


(i) soit a été retenue par une personne sur un 
paiement effectué à une autre personne, ou 
déduite d’un tel paiement, et se rapporte à un 
impôt semblable, de par sa nature, à l’impôt sur 
le revenu auquel les particuliers sont assujettis en 
vertu de la Loi de l’impôt sur le revenu,


(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, si 
la province est une province instituant un régime 
général de pensions au sens du paragraphe 3(1) de 
cette loi et si la loi provinciale institue un régime 
provincial de pensions au sens de ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 
provincial et toute autre règle de droit, la même portée 
et le même effet que le paragraphe 224(1.2) de la Loi de 
l’impôt sur le revenu quant à la somme visée au sous-
alinéa c)(i), ou que le paragraphe 23(2) du Régime de 
pensions du Canada quant à la somme visée au sous-
alinéa c)(ii), et quant aux intérêts, pénalités et autres 
charges afférents, quelle que soit la garantie dont béné-
ficie le créancier.


3(1) of the Canada Pension Plan and the 
provincial legislation establishes a “provin-
cial pension plan” as defined in that subsec-
tion.


 (3) [Operation of similar legislation] An order made 
under section 11.02, other than the portions of that 
order that affect the exercise of rights of Her Majesty 
referred to in paragraph (1)(a) or (b), does not affect the 
operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act,


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts, or


(c) any provision of provincial legislation that has a 
purpose similar to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, and 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same 
effect and scope against any creditor, however secured, 
as subsection 224(1.2) of the Income Tax Act in respect 
of a sum referred to in subparagraph (c)(i), or as subsec-
tion 23(2) of the Canada Pension Plan in respect of a 
sum referred to in subparagraph (c)(ii), and in respect of 
any related interest, penalties or other amounts.
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 37. (1) [Fiducies présumées] Sous réserve du para-
graphe (2) et par dérogation à toute disposition législa-
tive fédérale ou provinciale ayant pour effet d’assimiler 
certains biens à des biens détenus en fiducie pour Sa 
Majesté, aucun des biens de la compagnie débitrice ne 
peut être considéré comme tel par le seul effet d’une telle 
disposition.


 (2) [Exceptions] Le paragraphe (1) ne s’applique 
pas à l’égard des sommes réputées détenues en fiducie 
aux termes des paragraphes 227(4) ou (4.1) de la Loi de 
l’impôt sur le revenu, des paragraphes 23(3) ou (4) du 
Régime de pensions du Canada ou des paragraphes 86(2) 
ou (2.1) de la Loi sur l’assurance-emploi (chacun étant 
appelé « disposition fédérale » au présent paragraphe) ou 
à l’égard des sommes réputées détenues en fiducie aux 
termes de toute loi d’une province créant une fiducie pré-
sumée dans le seul but d’assurer à Sa Majesté du chef de 
cette province la remise de sommes déduites ou retenues 
aux termes d’une loi de cette province, si, dans ce dernier 
cas, se réalise l’une des conditions suivantes :


a) la loi de cette province prévoit un impôt sembla-
ble, de par sa nature, à celui prévu par la Loi de l’im-
pôt sur le revenu, et les sommes déduites ou retenues 
au titre de cette loi provinciale sont de même nature 
que celles visées aux paragraphes 227(4) ou (4.1) de la 
Loi de l’impôt sur le revenu;


b) cette province est une province instituant un 
régime général de pensions au sens du paragraphe 
3(1) du Régime de pensions du Canada, la loi de cette 
province institue un régime provincial de pensions 
au sens de ce paragraphe, et les sommes déduites ou 
retenues au titre de cette loi provinciale sont de même 
nature que celles visées aux paragraphes 23(3) ou (4) 
du Régime de pensions du Canada.


Pour l’application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée 
est réputée avoir, à l’encontre de tout créancier de la com-
pagnie et malgré tout texte législatif fédéral ou provin-
cial et toute règle de droit, la même portée et le même 
effet que la disposition fédérale correspondante, quelle 
que soit la garantie dont bénéficie le créancier.


Loi sur la taxe d’accise, L.R.C. 1985, ch. E-15 (en 
date du 13 décembre 2007)


 222. (1) [Montants perçus détenus en fiducie] La per-
sonne qui perçoit un montant au titre de la taxe prévue 
à la section II est réputée, à toutes fins utiles et malgré 
tout droit en garantie le concernant, le détenir en fiducie 
pour Sa Majesté du chef du Canada, séparé de ses pro-
pres biens et des biens détenus par ses créanciers garantis 
qui, en l’absence du droit en garantie, seraient ceux de la 


 37. (1) [Deemed trusts] Subject to subsection (2), 
despite any provision in federal or provincial legisla-
tion that has the effect of deeming property to be held 
in trust for Her Majesty, property of a debtor company 
shall not be regarded as being held in trust for Her 
Majesty unless it would be so regarded in the absence 
of that statutory provision.


 (2) [Exceptions] Subsection (1) does not apply in 
respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, sub-
section 23(3) or (4) of the Canada Pension Plan or sub-
section 86(2) or (2.1) of the Employment Insurance Act 
(each of which is in this subsection referred to as a “fed-
eral provision”), nor does it apply in respect of amounts 
deemed to be held in trust under any law of a province 
that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the 
province of amounts deducted or withheld under a law 
of the province if


(a) that law of the province imposes a tax similar 
in nature to the tax imposed under the Income Tax 
Act and the amounts deducted or withheld under that 
law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of 
the Income Tax Act, or


(b) the province is a “province providing a compre-
hensive pension plan” as defined in subsection 3(1) 
of the Canada Pension Plan, that law of the province 
establishes a “provincial pension plan” as defined in 
that subsection and the amounts deducted or with-
held under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or 
(4) of the Canada Pension Plan,


and for the purpose of this subsection, any provision 
of a law of a province that creates a deemed trust is, 
despite any Act of Canada or of a province or any other 
law, deemed to have the same effect and scope against 
any creditor, however secured, as the corresponding 
federal provision.


Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 
13, 2007)


 222. (1) [Trust for amounts collected] Subject to 
subsection (1.1), every person who collects an amount 
as or on account of tax under Division II is deemed, 
for all purposes and despite any security interest in the 
amount, to hold the amount in trust for Her Majesty in 
right of Canada, separate and apart from the property 
of the person and from property held by any secured 
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personne, jusqu’à ce qu’il soit versé au receveur général 
ou retiré en application du paragraphe (2).


 (1.1) [Montants perçus avant la faillite] Le paragraphe 
(1) ne s’applique pas, à compter du moment de la faillite 
d’un failli, au sens de la Loi sur la faillite et l’insolvabi-
lité, aux montants perçus ou devenus percevables par lui 
avant la faillite au titre de la taxe prévue à la section II.


. . .


 (3) [Non-versement ou non-retrait] Malgré les autres 
dispositions de la présente loi (sauf le paragraphe (4) du 
présent article), tout autre texte législatif fédéral (sauf la 
Loi sur la faillite et l’insolvabilité), tout texte législatif 
provincial ou toute autre règle de droit, lorsqu’un mon-
tant qu’une personne est réputée par le paragraphe (1) 
détenir en fiducie pour Sa Majesté du chef du Canada 
n’est pas versé au receveur général ni retiré selon les 
modalités et dans le délai prévus par la présente partie, 
les biens de la personne — y compris les biens détenus 
par ses créanciers garantis qui, en l’absence du droit en 
garantie, seraient ses biens — d’une valeur égale à ce 
montant sont réputés :


a) être détenus en fiducie pour Sa Majesté du chef 
du Canada, à compter du moment où le montant est 
perçu par la personne, séparés des propres biens de la 
personne, qu’ils soient ou non assujettis à un droit en 
garantie;


b) ne pas faire partie du patrimoine ou des biens de 
la personne à compter du moment où le montant est 
perçu, que ces biens aient été ou non tenus séparés de 
ses propres biens ou de son patrimoine et qu’ils soient 
ou non assujettis à un droit en garantie.


Ces biens sont des biens dans lesquels Sa Majesté du chef 
du Canada a un droit de bénéficiaire malgré tout autre 
droit en garantie sur ces biens ou sur le produit en décou-
lant, et le produit découlant de ces biens est payé au rece-
veur général par priorité sur tout droit en garantie.


Loi sur la faillite et l’insolvabilité, L.R.C. 1985, ch. 
B-3 (en date du 13 décembre 2007)


 67. (1) [Biens du failli] Les biens d’un failli, consti-
tuant le patrimoine attribué à ses créanciers, ne compren-
nent pas les biens suivants :


creditor of the person that, but for a security interest, 
would be property of the person, until the amount is 
remitted to the Receiver General or withdrawn under 
subsection (2).


 (1.1) [Amounts collected before bankruptcy] 
Subsection (1) does not apply, at or after the time a 
person becomes a bankrupt (within the meaning of the 
Bankruptcy and Insolvency Act), to any amounts that, 
before that time, were collected or became collectible 
by the person as or on account of tax under Division 
II.


. . .


 (3) [Extension of trust] Despite any other provision 
of this Act (except subsection (4)), any other enactment 
of Canada (except the Bankruptcy and Insolvency Act), 
any enactment of a province or any other law, if at any 
time an amount deemed by subsection (1) to be held by 
a person in trust for Her Majesty is not remitted to the 
Receiver General or withdrawn in the manner and at the 
time provided under this Part, property of the person 
and property held by any secured creditor of the person 
that, but for a security interest, would be property of the 
person, equal in value to the amount so deemed to be 
held in trust, is deemed


(a) to be held, from the time the amount was col-
lected by the person, in trust for Her Majesty, sep-
arate and apart from the property of the person, 
whether or not the property is subject to a security 
interest, and


(b) to form no part of the estate or property of the 
person from the time the amount was collected, 
whether or not the property has in fact been kept 
separate and apart from the estate or property of the 
person and whether or not the property is subject to 
a security interest


and is property beneficially owned by Her Majesty 
in right of Canada despite any security interest in the 
property or in the proceeds thereof and the proceeds 
of the property shall be paid to the Receiver General in 
priority to all security interests.


Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3 (as at December 13, 2007)


 67. (1) [Property of bankrupt] The property of a 
bankrupt divisible among his creditors shall not com-
prise
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a) les biens détenus par le failli en fiducie pour 
toute autre personne;


b) les biens qui, à l’encontre du failli, sont exempts 
d’exécution ou de saisie sous le régime des lois appli-
cables dans la province dans laquelle sont situés ces 
biens et où réside le failli;


b.1) dans les circonstances prescrites, les paiements 
au titre de crédits de la taxe sur les produits et services 
et les paiements prescrits qui sont faits à des person-
nes physiques relativement à leurs besoins essentiels 
et qui ne sont pas visés aux alinéas a) et b),


mais ils comprennent :


c) tous les biens, où qu’ils soient situés, qui appar-
tiennent au failli à la date de la faillite, ou qu’il peut 
acquérir ou qui peuvent lui être dévolus avant sa libé-
ration;


d) les pouvoirs sur des biens ou à leur égard, qui 
auraient pu être exercés par le failli pour son propre 
bénéfice.


 (2) [Fiducies présumées] Sous réserve du paragraphe 
(3) et par dérogation à toute disposition législative fédé-
rale ou provinciale ayant pour effet d’assimiler certains 
biens à des biens détenus en fiducie pour Sa Majesté, 
aucun des biens du failli ne peut, pour l’application de 
l’alinéa (1)a), être considéré comme détenu en fiducie 
pour Sa Majesté si, en l’absence de la disposition législa-
tive en question, il ne le serait pas.


 (3) [Exceptions] Le paragraphe (2) ne s’applique 
pas à l’égard des montants réputés détenus en fiducie 
aux termes des paragraphes 227(4) ou (4.1) de la Loi de 
l’impôt sur le revenu, des paragraphes 23(3) ou (4) du 
Régime de pensions du Canada ou des paragraphes 86(2) 
ou (2.1) de la Loi sur l’assurance-emploi (chacun étant 
appelé « disposition fédérale » au présent paragraphe) 
ou à l’égard des montants réputés détenus en fiducie aux 
termes de toute loi d’une province créant une fiducie pré-
sumée dans le seul but d’assurer à Sa Majesté du chef de 
cette province la remise de sommes déduites ou retenues 
aux termes d’une loi de cette province, dans la mesure 
où, dans ce dernier cas, se réalise l’une des conditions 
suivantes :


a) la loi de cette province prévoit un impôt sembla-
ble, de par sa nature, à celui prévu par la Loi de l’im-
pôt sur le revenu, et les sommes déduites ou retenues 
aux termes de la loi de cette province sont de même 
nature que celles visées aux paragraphes 227(4) ou 
(4.1) de la Loi de l’impôt sur le revenu;


(a) property held by the bankrupt in trust for any 
other person,


(b) any property that as against the bankrupt is 
exempt from execution or seizure under any laws 
applicable in the province within which the property 
is situated and within which the bankrupt resides, 
or


(b.1) such goods and services tax credit payments 
and prescribed payments relating to the essential 
needs of an individual as are made in prescribed cir-
cumstances and are not property referred to in para-
graph (a) or (b),


but it shall comprise


(c) all property wherever situated of the bankrupt 
at the date of his bankruptcy or that may be acquired 
by or devolve on him before his discharge, and


(d) such powers in or over or in respect of the prop-
erty as might have been exercised by the bankrupt 
for his own benefit.


 (2) [Deemed trusts] Subject to subsection (3), not-
withstanding any provision in federal or provincial leg-
islation that has the effect of deeming property to be 
held in trust for Her Majesty, property of a bankrupt 
shall not be regarded as held in trust for Her Majesty 
for the purpose of paragraph (1)(a) unless it would be so 
regarded in the absence of that statutory provision.


 (3) [Exceptions] Subsection (2) does not apply in 
respect of amounts deemed to be held in trust under 
subsection 227(4) or (4.1) of the Income Tax Act, sub-
section 23(3) or (4) of the Canada Pension Plan or sub-
section 86(2) or (2.1) of the Employment Insurance Act 
(each of which is in this subsection referred to as a “fed-
eral provision”) nor in respect of amounts deemed to be 
held in trust under any law of a province that creates 
a deemed trust the sole purpose of which is to ensure 
remittance to Her Majesty in right of the province of 
amounts deducted or withheld under a law of the prov-
ince where


(a) that law of the province imposes a tax similar 
in nature to the tax imposed under the Income Tax 
Act and the amounts deducted or withheld under that 
law of the province are of the same nature as the 
amounts referred to in subsection 227(4) or (4.1) of 
the Income Tax Act, or
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b) cette province est « une province instituant un 
régime général de pensions » au sens du paragraphe 
3(1) du Régime de pensions du Canada, la loi de cette 
province institue un « régime provincial de pensions » 
au sens de ce paragraphe, et les sommes déduites ou 
retenues aux termes de la loi de cette province sont de 
même nature que celles visées aux paragraphes 23(3) 
ou (4) du Régime de pensions du Canada.


Pour l’application du présent paragraphe, toute disposi-
tion de la loi provinciale qui crée une fiducie présumée 
est réputée avoir, à l’encontre de tout créancier du failli et 
malgré tout texte législatif fédéral ou provincial et toute 
règle de droit, la même portée et le même effet que la 
disposition fédérale correspondante, quelle que soit la 
garantie dont bénéficie le créancier.


 86. (1) [Réclamations de la Couronne] Dans le cadre 
d’une faillite ou d’une proposition, les réclamations prou-
vables — y compris les réclamations garanties — de Sa 
Majesté du chef du Canada ou d’une province ou d’un 
organisme compétent au titre d’une loi sur les accidents 
du travail prennent rang comme réclamations non garan-
ties.


. . .


 (3) [Effet] Le paragraphe (1) n’a pas pour effet de 
porter atteinte à l’application des dispositions suivantes :


a) les paragraphes 224(1.2) et (1.3) de la Loi de l’im-
pôt sur le revenu;


b) toute disposition du Régime de pensions du 
Canada ou de la Loi sur l’assurance-emploi qui ren-
voie au paragraphe 224(1.2) de la Loi de l’impôt sur 
le revenu et qui prévoit la perception d’une cotisation, 
au sens du Régime de pensions du Canada, ou d’une 
cotisation ouvrière ou d’une cotisation patronale, au 
sens de la Loi sur l’assurance-emploi, et des intérêts, 
pénalités ou autres montants y afférents;


c) toute disposition législative provinciale dont 
l’objet est semblable à celui du paragraphe 224(1.2) 
de la Loi de l’impôt sur le revenu, ou qui renvoie à ce 
paragraphe, dans la mesure où elle prévoit la percep-
tion d’une somme, et des intérêts, pénalités ou autres 
montants y afférents, qui :


(i) soit a été retenue par une personne sur 
un paiement effectué à une autre personne, 
ou déduite d’un tel paiement, et se rapporte à 
un impôt semblable, de par sa nature, à l’im-
pôt sur le revenu auquel les particuliers sont 
assujettis en vertu de la Loi de l’impôt sur le  
revenu,


(b) the province is a “province providing a compre-
hensive pension plan” as defined in subsection 3(1) 
of the Canada Pension Plan, that law of the province 
establishes a “provincial pension plan” as defined in 
that subsection and the amounts deducted or with-
held under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or 
(4) of the Canada Pension Plan,


and for the purpose of this subsection, any provision 
of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province 
or any other law, deemed to have the same effect and 
scope against any creditor, however secured, as the cor-
responding federal provision.


 86. (1) [Status of Crown claims] In relation to a 
bankruptcy or proposal, all provable claims, includ-
ing secured claims, of Her Majesty in right of Canada 
or a province or of any body under an Act respecting 
workers’ compensation, in this section and in section 87 
called a “workers’ compensation body”, rank as unse-
cured claims.


. . .


 (3) [Exceptions] Subsection (1) does not affect the 
operation of


(a) subsections 224(1.2) and (1.3) of the Income Tax 
Act;


(b) any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides 
for the collection of a contribution, as defined in the 
Canada Pension Plan, or an employee’s premium, or 
employer’s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties 
or other amounts; or


(c) any provision of provincial legislation that has a 
similar purpose to subsection 224(1.2) of the Income 
Tax Act, or that refers to that subsection, to the extent 
that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where 
the sum


(i) has been withheld or deducted by a person 
from a payment to another person and is in 
respect of a tax similar in nature to the income 
tax imposed on individuals under the Income 
Tax Act, or
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(ii) soit est de même nature qu’une cotisation 
prévue par le Régime de pensions du Canada, 
si la province est « une province instituant un 
régime général de pensions » au sens du paragra-
phe 3(1) de cette loi et si la loi provinciale institue 
un « régime provincial de pensions » au sens de 
ce paragraphe.


Pour l’application de l’alinéa c), la disposition législative 
provinciale en question est réputée avoir, à l’encontre de 
tout créancier et malgré tout texte législatif fédéral ou 
provincial et toute règle de droit, la même portée et le 
même effet que le paragraphe 224(1.2) de la Loi de l’im-
pôt sur le revenu quant à la somme visée au sous-alinéa 
c)(i), ou que le paragraphe 23(2) du Régime de pensions 
du Canada quant à la somme visée au sous-alinéa c)(ii), 
et quant aux intérêts, pénalités ou autres montants y affé-
rents, quelle que soit la garantie dont bénéficie le créan-
cier.


 Pourvoi accueilli avec dépens, la juge Abella 
est dissidente.


 Procureurs de l’appelante : Fraser Milner 
Casgrain, Vancouver.


 Procureur de l’intimé : Procureur général du 
Canada, Vancouver.


(ii) is of the same nature as a contribution 
under the Canada Pension Plan if the province 
is a “province providing a comprehensive pen-
sion plan” as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legis-
lation establishes a “provincial pension plan” as 
defined in that subsection,


and for the purpose of paragraph (c), the provision of 
provincial legislation is, despite any Act of Canada or 
of a province or any other law, deemed to have the same 
effect and scope against any creditor, however secured, 
as subsection 224(1.2) of the Income Tax Act in respect 
of a sum referred to in subparagraph (c)(i), or as subsec-
tion 23(2) of the Canada Pension Plan in respect of a 
sum referred to in subparagraph (c)(ii), and in respect of 
any related interest, penalties or other amounts.


 Appeal allowed with costs, Abella J. dissent-
ing.


 Solicitors for the appellant: Fraser Milner 
Casgrain, Vancouver.


 Solicitor for the respondent: Attorney General 
of Canada, Vancouver.
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1. [1]               Cumberland Asset Management, and others, appeal from 
orders made by Farley J. dated March 29, 2001 and May 7, 2001.  In the 
March 29, 2001 order Farley J. sanctioned a plan of arrangement under the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended 
(C.C.A.A.) proposed by Deloitte & Touche Inc., the Interim Receiver of 
Anvil Range Mining Range Mining Corporation and Anvil Range 
Properties Inc. In his May 7, 2001 order, Farley J. ordered that the 
appellants pay costs relating to the sanction motion in the total amount of 
$28,500. 
2. [2]               The facts respecting the sanctioning of the plan are set forth 
in Farley J.’s reasons which are reported at 25 C.B.R. (4th) 1 and need not 
be repeated in detail.  The following is an outline, which contains some 
history of this proceeding which is not included in Farley J.’s reasons. 
3. [3]               Anvil Range Mining Corporation is the owner of a lead and 
zinc mine, known as the Faro Mine, in the Yukon Territory.  It bought this 
mine for about $27,000,000 in 1994 from KPMG Inc., in its capacity as 
Interim Receiver of the then owner, Curragh Inc. 
4. [4]               Anvil Range began production in August 1995 after 
conducting a nine-month $75,000,000 pre-stripping and mill refurbishment 
program.  It suspended mining operations in December 1996 and milling 
operations in the spring of 1997 because of falling metal prices.  It 
recommenced operations in the fall of 1997 but ceased mining and milling 
early in 1998. 
5. [5]               In January 1998, Anvil Range applied for and received 
protection from its creditors under the C.C.A.A.  This was the beginning of 
the proceeding in which the orders under appeal were, eventually, made.  In 
March 1998, Cominco Ltd., a secured creditor of Anvil Range, moved for 
the appointment of an interim receiver and termination of the stay provided 
for in the C.C.A.A. proceeding.  Deloitte & Touche Inc. was appointed 
Interim Receiver and the court directed it to report to the court on certain 
matters, including seeking advice and directions respecting a marketing 
plan for the mine. 
6. [6]               In response to this, the Interim Receiver filed its second 
report dated June 17, 1998 in which it recommended that “no funds be 
spent on marketing the mine for the present”.  This was based on several 
different facts, one of them being “the fact that no prospective purchasers 
had emerged to that date …. to express even minimal interest in the mine 
site despite the well publicized facts in the industry press”. 
7. [7]               As part of the ongoing dispute among the parties, the Interim 
Receiver brought a motion before Blair J., which was heard on August 20, 
1998, seeking approval to sell certain assets at the mine.  Blair J. noted that 
the Interim Receiver had expressed the opinion on the basis of its market 
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analysis that it was “unlikely that the Faro Mine can be reopened within the 
next 2-3 years and possibly as long as 5 years.”  He then said: 


I agree that it is difficult to be very optimistic about the 
future prospects of the Faro Mine, including the 
chance of its re-opening.  On the other hand, 
Strathcona (acknowledged by all to be expert in the 
field) seems to feel strongly that the best chance of 
recovery is if the Grum Pit at least is kept on a 
“standby-mode” ready to be made operative quickly 
when a period of good metal prices arrives.  To do this 
the equipment in question will be necessary.  To 
replace it would be costly and it may well be a non-
starter if what is being considered is only a 3 year 
operation or so. 


8. [8]               Blair J. did not dismiss the request for approval to sell the 
equipment but adjourned it to October 29, 1998 to enable the Yukon 
Territorial Government to do further analysis.  This was because of the 
importance of the mine to the fabric of the Yukon Territory. 
9. [9]               After extensive negotiations and a filing of the Yukon 
Territorial Government report, a funding formula was established in 
December 1998 whereby the Department of Indian Affairs and Northern 
Development (“DIAND”) assumed most of the funding obligations of 
going forward.  This funding was secured by a charge against the real 
property. 
10. [10]          In December 1999, the court granted leave to the Interim 
Receiver or the secured creditors to file a plan of arrangement.  About a 
year of negotiations among the secured creditors followed, eventually 
leading to an extensive settlement conference held in Vancouver under the 
direction of Justice Kierans, sitting as a justice of the Supreme Court of the 
Yukon Territory.  The conference resulted in a settlement among three 
groups of secured creditors: (1) the Mining Lien Act Claimants; (2) 
Cominco Ltd.; and (3) DIAND, the Yukon Territorial Government and the 
Yukon Workers’ Compensation, Health and Safety Board.  The settlement 
was to be implemented by a plan under the C.C.A.A.  
11. [11]          As will be set forth in more detail later in these reasons, the 
three groups of secured creditors were the only parties with a legal and 
economic interest in the assets of Anvil Range.  The plan settled a series of 
complex priority disputes both within creditor classes and among creditor 
classes and also dealt with allocating funds in the Interim Receiver’s 
possession. 
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12. [12]          The plan divides the creditors who are affected by it (the 
“Affected Creditors”) into three classes (the three groups mentioned 
above): 


1.      The Mining Lien Act Claimants. 
 
2.      Cominco Ltd. 
 
3.      The government creditors, DIAND, the Yukon 
Territorial Government, and the Yukon Workers’ 
Compensation, Health and Safety Board. 


13. [13]          The plan provides for the class 3 creditors to acquire the 
mine and the mill located on it and certain other assets (the “Excluded 
Assets”) and to assume responsibility for funding the ongoing necessary 
environmental, maintenance and security programs.  The other two classes 
of Affected Creditors are to share in the proceeds of the sale of the 
remaining assets (the “Realization Assets”). 
14. [14]          The Interim Receiver recommended approval of the plan as 
the best alternative for settling the outstanding priority issues in dispute and 
because there was no recovery possible other than to the Affected 
Creditors. 
15. [15]          The class 1 creditors’ secured claims against Anvil Range 
property, as judicially declared by judgments of the Supreme Court of the 
Yukon Territory, total $18,312,169.  The claim of the class 2 creditor, 
Cominco Ltd., was judicially determined by the Superior Court of Justice 
(Ontario) on January 27, 1999 to be $24,353,657 with post-judgment 
interest accruing on this amount at 8.5% per annum. 
16. [16]          With respect to the class 3 creditors, the Yukon Territorial 
Government and the Yukon Workers’ Compensation and Health and Safety 
Board claim is about $1,000,000.  The claim advanced on behalf of DIAND 
is said to total over $60,000,000 for funding the Interim Receiver’s 
expenses and, also, the environmental remediation costs.  We shall deal 
with the salient details of it shortly. 
17. [17]          The Affected Creditors unanimously approved the plan 
which was then sanctioned by the order of Farley J. dated March 29, 2001. 
18. [18]          The appellants’ appeal is substantially based on the following 
submissions: 


1.                  The plan is not “fair and reasonable” in all of 
its circumstances as it effectively eliminates the 
opportunity for unsecured creditors to realize anything. 
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2.                  The plan is contrary to the purposes underlying 
the C.C.A.A. 
 
3.                  DIAND’s reclamation claim is inconsistent 
with the “fair and reasonable principles” of the 
C.C.A.A. and environmental remediation legislation. 


19. [19]          Underlying these submissions is the submission that Farley J. 
erred in not requiring a more complete and in-depth valuation of Anvil 
Range’s assets be obtained by the Interim Receiver. 
20. [20]          This last submission should be dealt with first because it is 
fundamental to the success of the appeal.  Farley J.’s findings were based 
on two reports, one by Strathcona Mineral Services Ltd. dated March 12, 
2001 and the other by Deloitte & Touche Corporate Finance Canada, Inc. 
dated March 13, 2001.  In preparing its report, Deloitte & Touche reviewed 
the Strathcona report, among other materials. 
21. [21]          In its report Strathcona noted that in the Interim Receiver’s 
22nd report there was an estimate of the capital expenditures that would be 
required to resume mining activity at the Grum deposit (which was the only 
accessible resource base on the Anvil property) including the purchase of 
mining equipment, rehabilitation of the pit walls, and modifications and 
repairs to the process facilities.  Strathcona said:  


The total is estimated at $80 to $100 million before 
working capital requirements and we consider this 
estimate to be reasonable and in the general range of 
what could be expected. It is clear that the capital 
expenditures to restart mining operations are going to 
exceed, perhaps by a factor of two, the cumulative 
gross operating margins for three years of operation 
that are indicated. 


22. [22]          Strathcona concluded its report as follows: 


The total amount realized from the sale or disposition 
of the foregoing assets on a salvage basis would appear 
to be in the order of $10-$15 million without making 
any contribution towards the ongoing care and 
maintenance costs for the property or the reclamation 
requirements which we understand have become the 
responsibility of DIAND.  There may also be some 
value ascribed to tax pools that remain from operating 
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losses, capital expenditures and exploration 
expenditures by Anvil Range.  However, presumably 
most of the value, if any, of those tax pools would only 
be applicable upon the resumption of mining 
operations on the property, and the Interim Receiver 
would be best positioned to comment on this item. 


23. [23]          Deloitte & Touche Corporate Finance Canada, Inc. 
concluded that the established market value of all the assets to be “in the 
range of $11.1 to $19.9 million (Schedule 1), as at January 31, 2001” and 
that, if it were asked to be more specific, “[it] would suggest the mid-point 
of the foregoing range, being $15.5 million.”  It concluded: “Based on the 
above, there is no value remaining for the unsecured creditors, as the 
amount owed to secured creditors of over $90.0 million exceeds the value 
of the assets of Anvil Range.” 
24. [24]          The appellants submitted a letter from Watts, Griffis & 
McOuat, Consulting Geologists and Engineers, dated March 21, 2001 
which reviewed several documents, “in particular” the Strathcona report 
dated March 12, 2001.  In this letter, Watts, Griffis & McOuat stated “a 
number of questions about the methodology and logic that Strathcona is 
using”.  It did not state an opinion on the value of the Anvil Range 
property.   
25. [25]          On these materials, Farley J. concluded that “the secured 
claims are far in excess of the value of the assets” and that the value had to 
be determined “on a current basis” and not “on a speculative or (remote) 
possibility basis.”  He dealt with the evidence submitted by the appellant as 
follows: 


The Watts, Griffis & McOuat letter of March 21, 2001 
has been hastily prepared in an attempt to throw doubt 
on some of the Strathcona observations and 
conclusions – but not to discredit them.  In fact in 
numerous instances [the] letter concurs with the 
Strathcona report.  Rather the author of the letter has 
some questions.  It must be appreciated that 
Strathcona/Farquharson has had significant 
involvement with the Anvil mining facilities over the 
past several years, whereas Watts, Griffis & McOuat 
has only had this rather peripheral engagement.  I do 
not find it unusual that two experienced consultants in 
this mining field may have different views or 
approaches, nor that one may feel the need for more 
information than it was able to glean from reviewing 
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the listed documents before reaching a conclusion.  In 
the result, I think it reasonable to accept the views of 
Farquharson, an established and recognized expert in 
this field, who has had, as indicated, considerable 
experience with this matter over the past several years.  
Further, I think it inappropriate and unnecessary to 
further delay and incur additional costs to engage upon 
a further study. 


26. [26]          In our view, Farley J. did not err in accepting the 
respondent’s evidence as affording a reasonable basis for his findings and, 
further, he did not make any error in his assessment of this evidence that 
would justify our interfering with his conclusions: Equity Waste 
Management of Canada v. Halton Hills (Town) (1997), 35 O.R. (3d) 321 
(C.A.) at 333-336. 
27. [27]          It may be that the Strathcona report, as a free standing 
document, could have been more detailed but this is far from saying that it 
was not capable, particularly in the context of this proceeding, which began 
in 1998, of forming a reasonable basis for Farley J.’s findings.  This context 
includes the evidence that Anvil Range bought the property in 1994 for 
$27,000,000, that its resources underwent depletion since then, that the cost 
of putting the property in a state where it could recommence operations was 
some $80,000,000 to $100,000,000 and, although it had been known for 
sometime in the industry that the property was “available”, no one had 
expressed any interest in it. 
28. [28]          We turn now to the three basic submissions of the appellant 
set forth in paragraph 18 of these reasons. 
29. [29]          It will be helpful to deal with the third submission first, that 
relating to the DIAND claim.  The total DIAND claim is for something 
over $60,000,000.  The appellants submit that by reason of the “polluter 
pays” principle, it is wrong that DIAND should have a secured claim 
against the assets of Anvil Range for environmental remediation at the 
expense of the unsecured creditors.  There are several facets to this 
submission but, because of the particular facts of this case, we need not 
explore them.  Of the total DIAND claim, some $16,000,000 relates to 
funds expended under court orders for the Interim Receiver and this is, 
undeniably, a valid secured claim.  As will be apparent, it is sufficient to 
resolve this appeal if only this part of DIAND’s claim is taken into account 
– and it may well not be necessary to take any part of the claim into 
account. 
30. [30]          We turn now to the first two of the appellant’s specific 
submissions.  The first is that the plan is not fair and reasonable because it 
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effectively eliminates the opportunity for unsecured creditors to realize 
anything. 
31. [31]          From the accepted valuation the maximum possible total 
value of Anvil Range’s assets is $19,900,000.  After eliminating the portion 
of DIAND’s claim for remediation costs, the secured claims total at least 
$60,000.000.  Accordingly, even after allowing for a fair margin of error on 
each side of the equation (the assets side and the claims side) it can be seen 
that the unsecured creditors have no legal or economic interest in the assets 
in question. 
32. [32]          The second submission is that the plan is contrary to the 
purposes of the C.C.A.A.  Courts have recognized that the purpose of the 
C.C.A.A. is to enable compromises to be made for the common benefit of 
the creditors and the company and to keep the company alive and out of the 
hands of liquidators.  See, for example, Northland Properties Ltd. v. 
Excelsior Life Ins. Co. of Can. (1989), 73 C.B.R. (NS) 195 (B.C.C.A.) at 
201.  Farley J. recognized this but also expressed the view in paragraph 11 
of his reasons that:  


The CCAA may be utilized to effect a sale, winding up 
or a liquidation of a company and its assets in 
appropriate circumstances.  See Re Lehndorff General 
Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. 
[Commercial List]) at p. 32; Re Olympia & York 
Developments Ltd. (1995), 34 C.B.R. (3d) 93 (Ont. 
Gen. Div. [Commercial List] at p. 104.  Integral to 
those circumstances would be where a Plan under the 
CCAA would maximize the value of the stakeholders’ 
pie. 


33. [33]          Further to this it may be noted that the plan in this case 
reflected a compromise of difficult priority issues among the secured 
creditors and, as stated later in Farley J.’s reasons, “the approval of this 
Plan will allow the creditors (both secured and unsecured) and the 
shareholders of Anvil to move on with their lives and activities while the 
mining properties including the mine will be under proper stewardship.” 
34. [34]          It may also be noted that s. 5 of the C.C.A.A. contemplates a 
plan which is a compromise between a debtor company and its secured 
creditors and that by the terms of s. 6 of the Act, applied to the facts of this 
case, the plan is binding only on the secured creditors and the company and 
not on the unsecured creditors. 
35. [35]          Relevant to this issue is the fact that the appellants put 
forward an alternative plan, which involved their receiving the corporate 
shell of Anvil Range together with $500,000, and other terms.  This plan, 
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however, had no viability.  As Farley J. noted in his reasons for the costs 
disposition it was “doomed to failure given the stated opposition to same 
[the alternate plan] of the secureds-Cominco Lien and Claimants and 
DIAND”. 
36. [36]          It is not necessary to resolve this issue to decide the appeal.  
If the order under appeal was not properly made under the C.C.A.A., there 
is no doubt that it could have been made by Farley J. in response to the 
alternative relief sought, which was that of approving a sale of Anvil 
Range’s assets by the Interim Receiver on terms substantially similar to 
those provided for in the plan.  Taking into account that the assets are 
insufficient to pay even half of the secured creditors claims, it is clear that 
the order under appeal occasioned no prejudice whatsoever to the 
appellants.  Accordingly we do not give effect to this submission. 
37. [37]          In the complex circumstances of the operation of the mine 
and given that there is no hope of the sale generating sufficient funds to 
satisfy the secured creditors, it cannot be said that Farley J. erred in 
approving the plan as being fair and reasonable. 


COSTS 


38. [38]          The other appeal is from Farley J.’s order requiring the 
appellants to pay costs relating to the motion which he fixed in the total 
amount of $28,500 and allocated as follows: 


$15,000 to the Interim Receiver; 
$   7,000 to Cominco; 
$   5,000 to DIAND; 
$   1,500 to Yukon Energy Corporation 


39. [39]          The appellants submit that Farley J. erred in this costs 
disposition because parties with an interest in a company governed by the 
C.C.A.A. should be free to appear in court and oppose the sanctioning of a 
plan on legitimate grounds without the threat of the penalty of the costs 
being imposed against them. 
40. [40]          The award of costs, of course, was a matter within the 
discretion of the judge and we are not entitled to interfere with the exercise 
of the discretion just because we may have exercised it differently.  To 
succeed the appellants must show that the exercise of discretion was 
affected by some error in principle or by misapprehension of the facts.  In 
this case, while we might have been inclined simply to deprive the 
appellant of costs relating to the motion, we cannot say that there was no 
principled basis for the disposition which Farley J. made.  He was entitled 
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to conclude, as he did, that there was no realistic basis supporting the 
appellants’ opposition to the plan. 


DISPOSITION 


41. [41]          In the result, the appeal is dismissed with costs payable by 
the appellants to the respondents who delivered factums and appeared on 
the hearing of the appeal.  These respondents should deliver their 
submissions respecting the costs of the appeal, in writing, within seven 
days of the release of these reasons and the appellants should deliver their 
submissions within fourteen days of the release of the reasons. 


42. “J.W. Morden J.A.” 
43. “Stephen Borins J.A.” 


44. “K. Feldman J.A.” 


Released: July 5, 2002 
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Ontario Supreme Court 
Anvil Range Mining Corp., Re 
Date: 2001-03-29 
Heard: March 22, 2001 


Judgment: March 29, 2001 


Docket: Doc. 98-BK-001208 


 


Kenneth Kraft and George Karayannides, for Deloitte & Touche Inc. in its capacity as Interim 
Receiver of Anvil Range Mining Corporation and Anvil Mining Properties Inc. 


Tony Reyes, for Golden Hills Ventures Ltd., MacMillan Mining Contractors Ltd., and Vortex 
Mining Inc. 


John Porter, for Her Majesty the Queen in Right of Canada as represented by the Department 
of Indian Affairs and Northern Development 


Kevin R. Aalto and David Estrin, for Cumberland Asset Management, Berner Company Inc., 
Global Securities Corporation, Peel Brooke Inc., Robert N. Granger, Adrian M.S. White, and 
Hyundai Corporation 


Derek T. Ground, for Ross River Dena Council and Ross River Development Corporation 


Richard B. Jones, for Rose Creek Vangorda Mines and Pelly River Mines Limited (NPL) 


David Hager, for Cominco Ltd. 


Geoffrey B. Morawetz, for Yukon Energy Corporation and as agent for James Grout 
representing “Leitch Lien Claimants” 


Frederick L. Myers, for Government of Yukon 


Endorsement. Farley J.: 


[1] This hearing involved the return of the motion of the Interim Receiver (“IR”) which I 


adjourned on February 21, 2001 as a result of the Cumberland Group’s complaint that the IR 


had not provided a “valuation” pursuant to Cameron J.’s Order of January 16, 2001 [properly 


December 19, 2000] required the IR’s “report to include and updated valuation of the assets”. 


The IR’s motion was for the sanctioning of a plan of arrangement (the “Plan”) of Anvil Range 


Mining Corporation and Anvil Mining Properties Inc. (collectively, “Anvil”) as approved by 


certain classes of creditors of Anvil pursuant to the Companies’ Creditors Arrangement Act 
(“CCAA”) or in the alternative, the approval of a sale of the assets of Anvil on terms 


substantially similar to those provided in the Plan. The IR’s further motion record served on 


March 14th, contained a March 12, 2001 Anvil Range Mining Corporation Valuation 
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Assessment of Strathcona Mineral Services Limited prepared by Graham Farquharson, 


together with a March 13, 2001 valuation of the assets of Anvil Range Mining Corporation of 


Deloitte & Touche Corporate Finance Canada Inc. prepared by Jim Horvath and Mark 


Keuleman. The Strathcona and Deloitte & Touche reports were advanced by the IR in 


satisfaction of its obligations to provide the updated valuation of assets. 


[2] The IR also sought approval of its budgets and authorization for expenditures for the 


operating period April 1, 2001 - March 31, 2002 and authorization for the funding of special 


environmental projects for the period January 1 - March 31, 2001. This aspect was not 


opposed. This request appears reasonable in the circumstances and is therefore approved. 


[3] As I expressed in my February 21st reasons: 


Certainly, the cited paragraphs in Farquharson’s letter would point it to being unlikely 
that there was any significant value for the assets in question. Certainly 
Mr. Farquharson’s letter is a gloomy one as to the prospect for the mining operations. 
(emphasis in original) 


It should not come as a surprise to anyone then that the updated valuation of Strathcona and 


Deloitte & Touche do not present a rosy picture. Farquharson concludes: 


Consequently, for Anvil Range the Plimsoll Line as a continuing mining operation is well 
below the current water level. It is most unlikely that any mining company would 
purchase the property on the basis of obtaining value from the resumption of mining 
operations and without considering the assumption of any portion of the environmental 
liabilities. Anvil Range, therefore, has no value to the beneficiaries of the estate under 
this scenario. 


… 
The total amount realized from the sale or disposition of the foregoing assets on a 
salvage basis would appear to be in the order of $10 - $15 million without making any 
contribution towards the ongoing care and maintenance costs for the property or the 
reclamation requirements which we understand have become the responsibility of 
DIAND. There may also be some value ascribed to tax pools that remain from operating 
losses, capital expenditures and exploration expenditures by Anvil Range. However, 
presumably most of the value, if any, of those tax pools would only be applicable upon 
the resumption of mining operations on the property, and the Interim Receiver would be 
best positioned to comment on this item. 


The Deloitte & Touche report concluded: 


Based on the scope of our review, assumptions and analysis, the estimated fair market 
value of all the assets of Anvil Range is in the range of $11.1 million - $19.9 million 
(Schedule 1), as at January 31, 2001. If asked to be more specific, we would suggest 
the mid-point of the foregoing range being $15.5 million. Based on the above, there is no 
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value remaining for the unsecured creditors as the amount owed to secured creditors of 
over $90.0 million exceeds the value of the assets of Anvil Range. 


[4] This was not good news for the Cumberland Group as unsecured creditors nor for 


Hyundai Corporation as a holder of more than 20% of the shares of Anvil. Certainly it cannot 


have been unexpected news although one can readily appreciate that human nature may 


often lead those who have suffered great losses (as the unsecured creditors and 


shareholders of Anvil certainly have) to hope for a miracle to happen or to present hope as 


fact and speculation as a firm foundation and to ignore probability in opting for (remote) 


possibility. 


[5] The Plan was unanimously approved by the three classes of secured creditors of Anvil on 


February 2, 2001. Given the Strathcona and Deloitte & Touche valuations, it was concluded 


that there was no material change to the circumstances under which these three classes 


voted and therefore it would be redundant to hold a fresh vote. The unsecured creditors were 


not part of the Plan and were not eligible pursuant to the Plan to vote. 


[6] The Cumberland Group and Hyundai urged that the Plan should not be approved by this 


Court for a variety of reasons. Chief among these was the proposition that the secured debt 


really ahead of the unsecured may not be great as $90 million and that under certain 


scenarios there may be more value in the Anvil assets than the range of $10 - $19.9 million. 


However, what must be appreciated is that one has to look at the situation based upon what 
is currently known as to existing facts and what is realistic in the foreseeable future. 


[7] On December 7, 1999, Blair J. granted leave to the IR or the secured creditors to file a 


plan of arrangement. The decision amongst them eventually was made amongst all the 


secured creditors was that the IR should prepare such a plan, with the costs being shared 


among the secured creditors including DIAND. 


[8] The three general criteria which must be met for the Court to sanction a plan of 


arrangement under the CCAA are: 


1. Has there been compliance with all statutory requirements and with all Court orders? 


2. To determine, based on all materials filed and procedures carried out, if anything has been 


done or purported to be done that is not authorized by the CCAA; and 
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3. Is the Plan fair and reasonable? 


See Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. 


Gen. Div.) at p. 506; Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada 
(1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.) at p. 201. 


[9] Dealing with the first two elements, it appears that the meetings called for voting on the 


Plan were held pursuant to an order of the Court with the classification of creditors being as 


approved by this Court. The voting was as contemplated and the Plan was unanimously 


approved. However, an objection was raised by Messrs. Jones and Aalto that the CCAA did 


not allow a plan of arrangement to be advanced by an interim receiver and further according 


to Mr. Aalto that this role being assumed by the IR destroyed the neutrality of the IR. However 


I would note that similarly there is no provision specifically in the Bankruptcy and Insolvency 
Act for an interim receiver to file a proposal under that legislation. Notwithstanding that in Re 
J.S. McMillan Fisheries Ltd. (1998), 1 C.B.R. (4th) 226 (B.C. S.C.), Tysoe J. stated at p. 231: 


As the Company had no management, the Order appointing Ernst & Young Inc. as 
Interim Receiver authorized it to negotiate and file a Proposal in relation to the 
Company. 


Further, Blair J. authorized the filing of a Plan by either the IR or the secured creditors and 


there was no appeal of his order. See the Court of Appeal decision in Ontario (Registrar of 
Mortgage Brokers) v. Matrix Financial Corp., [1993] O.J. No. 2102 (Ont. C.A.). I would further 


point out that while the secured creditors had the opportunity of filing a Plan, they did not do 


so but rather they agreed amongst themselves that the authorized alternate, the IR, do so. 


The IR is an officer of the Court and pursuant to this court appointment, it owes a duty to be 


objective and neutral as amongst all of the affected parties in this insolvency, including the 


unsecured creditors and the shareholders. Given where the Plimsoll Line is in this situation, it 


is extremely inappropriate for the objectors to assert, without any evidence of substance, that 


the IR has adopted an adversarial role. Given my reasons of February 21, I would not have 


expected that barrage to have been repeated. That is not to say that, merely because the IR 


files a Plan, it should be taken by this Court as being fair and reasonable and further that 


objections not be received on this point. However, merely because the objectors (Cumberland 


Group) were advocating an alternative plan (a plan which in my view is unrealistic in the 


circumstances in light of the unsecureds being so far under water, the unworkability of this 


alternate, the concerns for remediation and the retention of $600,000 as working capital out of 
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the purse of those who have a look at the Plimsoll Line) does not mean that the IR has lost its 


neutrality. Rather, this demonstrates in my view that the IR has exercised its judgment in a 


reasoned, practical and functional way, as it should. 


[10] The Plan as presented is a compromise of the creditor claims of those creditors who 


have now (on a foreseeable future and realistic basis) a true or “actual” stake in Anvil—as 


opposed to those claims of the unsecured creditors and shareholders who unfortunately have 


only a chimera. Therefore although in Northland McEachern C.J.B.C. at p. 205, was not 


dealing with a situation where a class of creditors, as here, the unsecured, were not 


participating, when he observed: 


First, the authorities warn us against second-guessing businessmen (see Re Alabama, 
supra at p.244). In this case, the companies and their advisors, the bank and its 
advisors, and all the creditors except the two appellants, all voted for the Plan. As the 
authorities say, we should not be astute in finding technical arguments to overcome the 
decision of such a majority. 


it would seem to me that his observation would hold true in these circumstances. 


[11] While it is recognized that the main thrust of the CCAA is geared at a reorganization of 


the insolvent company—or enterprise, even if the company does not survive, the CCAA may 


be utilized to effect a sale, winding up or a liquidation of a company and its assets in 


appropriate circumstances. See Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 


(Ont. Gen. Div. [Commercial List]) at p. 32; Re Olympia & York Developments Ltd. (1995), 34 


C.B.R. (3d) 93 (Ont. Gen. Div. [Commercial List]) at p. 104. Integral to those circumstances 


would be where a Plan under the CCAA would maximize the value of the stakeholders’ pie. 


[12] The CCAA permits a debtor to propose a compromise or arrangement with its secured 


creditors. A Plan proposed solely to secured creditors is not unfair where the insolvent’s 


assets are of insufficient value to yield any recovery to unsecured creditors. It is not 


unreasonable for a court in such circumstances to sanction a plan which is directly solely at 


secured creditors. See Olympia & York Developments Ltd. v. Royal Trust Co. (1993), supra at 


pp. 513-8; Re Philip Services Corp., [1999] O.J. No. 4232 (Ont. S.C.J. [Commercial List]) at 


paras. 20-1. That the plan does not include any agreement with a class a creditors does not, 


by virtue solely of that omission, make it unfair where that class is not being legally affected. 


Nothing is being imposed upon the unsecureds; none of their rights are being confiscated. 


See Olympia & York Developments Ltd. v. Royal Trust Co. (1993), supra at pp. 508, 517-8. 
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[13] I have concluded that the secured claims are far in excess of the value of the assets. 


That value has to be determine on a current basis. See Re Kostiuk, 2000 CarswellBC 1523, 


2000 BCSC 1115 (B.C. S.C.) at paras. 38-41. It is inappropriate to value the assets on a 


speculative or (remote) possibility basis. The Strathcona report used reasonable assumptions 


as to future metal prices. This should be contrasted to the Cumberland Group’s assertions 


that it is possible that prices may spike at some future time. What must be appreciated is that 


the Anvil ore body as developed presently has a very short life but that the prices must be 


viewed as sustainable over that period. See my views about spike prices in New Quebec 
Raglan Mines Ltd. v. Blok-Andersen (1993), 9 B.L.R. (2d) 93 (Ont. Gen. Div. [Commercial 


List]). 


[14] The Watts, Griffis & McOuat letter of March 21, 2001 has been hastily prepared in an 


attempt to throw doubt on some of the Strathcona observations and conclusions—but not to 


discredit them. In fact in numerous instances letter concurs with the Strathcona report. Rather 


the author of the letter has some questions. It must be appreciated that 


Strathcona/Farquharson has had significant involvement with the Anvil mining facilities over 


the past several years, whereas Watts, Griffis & McOuat has only had this rather peripheral 


engagement. I do not find it unusual that two experienced consultants in this mining field may 


have different views or approaches, nor that one may feel the need for more information than 


it was able to glean from reviewing the listed documents before reaching a conclusion. In the 


result, I think it reasonable to accept the views of Farquharson, an established and 


recognized expert in this field, who has had, as indicated, considerable experience with this 


matter over the past several years. Further, I think it inappropriate and unnecessary to further 


delay and incur additional costs to engage upon a further study. 


[15] It appears that Mr. Aalto’s clients have accepted the Cominco secured claim of $24 


million. The Miners Lien Act (“MLA”) claims of $18 million appear also to be undisputed. 


There was argument as to the DIAND claims since part of DIAND’s claim is and always has 


been acknowledged as contingent since it relates to reclamation costs in the future. However, 


it has approximately $6 million of claims as to monies already expended. As a side note, I 


would observe there appears to be every likelihood to a certainty that every dollar in the 


budget for the year ending March 31, 2002 earmarked for reclamation will be spent. If one 


were to ignore any future remediation costs, the secured creditors in all three classes would 
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have claims in excess of $50 million. This is 2½ times the highest value of the assets. The 


Cumberland Group in another tack then asserts that DIAND and any other governmental 


authorities should not look to settle the remediation costs onto these assets at the present 


time based upon the recognized philosophy of “polluter pays” present in the environmental 


legislation. 


Ralph Sultan, a former director of Anvil, swore a March 21, 2001 affidavit (i.e. the day before 


this hearing) that: 


11 Prior to Anvil Range, which operated the Faro Mine for approximately 3 years, there 
had been a number of operators of the Faro Mine. Prior operators created the basic 
mine plan for the development and operation of the site which is subject to reclamation. 
Among those prior operators are Curragh, Cypress Anvil Mining Corporation, and Dome 
Petroleum. I believe that Cypress Anvil Mining Corporation is a subsidiary of Cyprus 
Amax Minerals Company which is now owned by Phelps Dodge Corporation a huge 
international mine conglomerate based in the United States. I believe that Cypress 
Amex held insurance for environmental reclamation costs which may include the Faro 
Mine. Others of the predecessors or their successors may also have some form of 
insurance for this type of claim. So far as I am aware, DIAND has taken no steps to 
pursue prior operators or insurance which may be available to satisfy any reclamation 
costs relative to the Faro Mine. Nor am I aware of any efforts made by the Interim 
Receiver to require DIAND to pursue other avenues of recovery apart from ascertaining 
a reclamation claim in these proceedings. Attached hereto is Exhibit “F” is a copy of a 
reference to insurance held by Cypress Amex in a report on Mining prepared by KPMG. 


It is always, of course, important to test the theoretical against the real world. It is not disputed 


by anyone that each of the predecessors would have contributed in part to the overall 


environmental condition of the Anvil property as such condition now exists. Each successor 


has “inherited” not only the benefit of the assets but the obligations inherent or attached to 


those assets—for our purposes, the environmental liability existing as of acquisition. Should 


DIAND go after the predecessors, to the exclusion of looking to the present assets. The 


answer must reasonably be “no”. The most it could do on a reliance solely of “polluter pays” 


would be to go after each predecessor for what it contributed. It is recognizable that Anvil 


contributed for 3 years. Curragh and Dome Petroleum have evaporated. Sultan only alludes 


to insurance which a parent of Cypress Anvil Mining Corporation may hold which might 


extend to their subsidiary whose continued existence has not been indicated, together with 


insurance other predecessors may have had. He has no direct knowledge of this insurance 


being in existence or being able to be called on in accordance with its terms and conditions at 


this date. It does not appear that the board and management of Anvil, of which Sultan was a 


member, concerned themselves with establishing what insurance of others it might call upon 
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if Anvil were required during its regime to do reclamation work including these contributions of 


past polluters. For the purposes of this exercise then it seems to me that the objections as to 


the environmental concerns is a diversionary tactic. In any event, in or out, the environmental 


claims merely meant that the objectors are drowned either in 50 feet of water or at a depth of 


100 feet after falling overboard from the heavily listing Anvil ship which was taking on water. 


[16] The other secured creditors-always recognized, as did DIAND, that the significant 


value of DIAND’s claim was contingent in the sense it related to future obligations. To suggest 


that the vote of the secureds would be any different if they had the “advantage” of my 


observations above before voting is to my view underestimating their intelligence. 


[17] With respect to the tax pools, they only have value if there are profits from the mine. 


There does not appear to be any reasonable likelihood of this in the foreseeable future. The 


Memorandum of Understanding, dated August 10, 1999, among Cominco Ltd., Government 


of Yukon and DIAND in reciting its purpose should not be taken as establishing as a fact 


something which is not so established when it indicates: 


This MOU is to facilitate the protection of the environment and the preservation and 
protection of assets referred to in this MOU so that the mining operation may 
recommence in a cost effective and economic manner. 


That is not any foundation for concluding that the mining operation will ever be economic so 


that it may recommence. Further this MOU statement and the MOU itself does not contradict 


that there is no present value to the mine. It does not appear that anyone will restart the mine 


under foreseeable circumstances. But it is conceivable that unforeseen circumstances may 


occur especially the longer one goes out on the horizon. 


[18] In my view, the approval of this Plan will allow the creditors (both secured and 


unsecured) and the shareholders of Anvil to move on with their lives and activities while the 


mining properties including the mine will be under proper stewardship. 


[19] The objectors assert that no value was attributed to Anvil’s interest in the Kassandra 


Mines in Greece. Aside from the fact that on December 30, 1999 I decided that Anvil had no 


such interest, which decision was affirmed by the Court of Appeal on November 1, 2000, in a 


short six paragraph decision which indicated that I had correctly decided the matters in issue, 
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all that the Cumberland Group has to point to is that its leave to appeal to the Supreme Court 


of Canada has not been heard yet. 


[20] Mr. Aalto referred to Royal Bank v. Fracmaster Ltd., [1999] A.J. No. 675 (Alta. C.A.) at 


para. 16 with respect to the CCAA not being used to provide for a liquidation in a guise of a 


CCAA reorganization. But see my views above. In any event, the IR has sought alternative 


relief allowing it to sell the assets, which sale would be on a commercially equivalent basis as 


the Plan under the CCAA contemplates. Given that the Plan would operate more efficiently in 


that respect, I see no reason to provide that this proceed as a sale by the IR. 


[21] In the end result, I am of the view that the Plan is fair and reasonable for the foregoing 


reasons and therefore the three part test has been met. The Plan is sanctioned and 


approved. 


[22] I may be spoken to as to costs if necessary by booking an appointment through the 


Commercial List Office. 


Motion granted. 
 


20
01


 C
an


LI
I 2


84
49


 (O
N 


SC
)








Page 1


P. 5


Indexed as:
Lehndorff General Partner Ltd. (Re)


IN THE MATTER OF The Companies' Creditors Arrangement Act,
R.S.c. 1985, c. C-36


AND IN THE MATTER OF The Courts of Justice Act, R.S.O. 1990,
c. C. 43


AND IN THE MATTER OF a plan of compromise in respect of
Lehndorff General Partner Ltd., in its own capacity and in


its capacity as general partner of
Lehndorff United Properties (Canada)


Lehndorff Properties (Canada)
- and-


Lehndorff Properties (Canada) II
and in respect of certain of their nominees
Lehndorff United Properties (Canada) Ltd.,


Lehndorff Canadian Holdings Ltd.,
Lehndorff Canadian Holdings II Ltd.,


Bay temp Properties Limited and
102 Bloor Street West Limited


and in respect of
The Lehndorff Vermogensverwaltung GmbH in


in its capacity as limited partner of
Lehndorff United Properties (Canada)


Applicants


[1993] 0 ..1.No. 14


9 B.L.R. (2d) 275


17 C.B.R. (3d) 24


37 A.C.W.S. (3d) 847


1993 CarswellOnt 183


Court File No. B366/92



aboule

Zone de texte

P. 6







Page 2


Ontario Court of Justice - General Division
Toronto, Ontario


Farley J.


Heard: December 24, 1992
Judgment: January 6, 1993


(36 pp.)


Alfred Apps, Robert Harrison and Melissa 1. Kennedy, for the Applicants.
L. Crozier, for the Royal Bank of Canada.
R.C. Heintzman, for the Bank of Montreal.
1. Hodgson, Susan Lundy and James Hilton, for Canada Trustco Mortgage Corporation.
Jay Schwartz, for Citibank Canada.
Stephen Golick, for Peat Marwick Thorne Inc., proposed monitor.
John Teolis, for the Fuji Bank Canada.
Robert Thorton for certain of the advisory boards.


FARLEY J.:-- These are my written reasons relating to the relief granted the applicants on
December 24, 1992 pursuant to their application under the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36 ("CCAA") and the Courts of Justice Act, R.S.O. 1990, c. C. 43 ("CJA"). The
relief sought was as follows:


(a) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(c) authorization for the applicants to file a consolidated plan of compromise;
(d) authorization for the applicants to call meetings of their secured and unsecured


creditors to approve the consolidated plan of compromise;
(e) A stay of all proceedings taken or that might be taken either in respect of the


applicants in their own capacity or on account of their interest in Lehndorff
United Properties (Canada) ("LUPC"), LehndorffProperties (Canada) ("LPC")
and Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited
Partnerships") whether as limited partner, as general partner or as registered
titleholder to certain of their assets as bare trustee and nominee; and


(f) certain other ancillary relief.


The applicants are a number of companies within the larger Lehndorff group ("Group") which
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operates in Canada and elsewhere. The group appears to have suffered in the same way that a
number of other property developers and managers which have also sought protection under the
CCAA in recent years. The applicants are insolvent; they each have outstanding debentures issued
under trust deeds; and they propose a plan of compromise among themselves and the holders of
these debentures as well as those others of their secured and unsecured creditors as they deemed
appropriate in the circumstances. Each applicant except THG LehndorffVermogensverwaltung
GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under the laws of'
Germany. Each of the applicants has assets or does business in Canada. Therefore each is a
"company" within the definition of s. 2 of the CCAA. The applicant Lehndorff General Partner Ltd.
("General Partner Company") is the sole general partner of the Limited Partnerships. The General
Partner Company has sole control over the property and businesses of the Limited Partnerships. All
major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the LehndorffToronto Office. The applicants aside from the General Partner
Company have as their sole purpose the holding of title to properties as bare trustee or nominee on
behalf of the Limited Partnerships. LUPC is a limited partnership registered under the Limited
Partnership Act, R.S.O. 1990, c. L.16 ("Ontario LPA"). LPC and LPC II are limited partnerships
registered under Part 2 of the Partnership Act, R.S.A. 1980, c. P-2 ("Alberta PA") and each is
registered in Ontario as an extra provincial limited partnership. LUPC has over 2,000 beneficial
limited partners, LPC over 500 and LPC II over 250, most of whom are residents of Germany. As at
March 31, 1992 LUPC had outstanding indebtedness of approximately $370 million, LPC $45
million and LPC II $7 million. Not all of the members of the Group are making an application under
the CCAA. Taken together the Group's indebtedness as to Canadian matters (including that of the
applicants) was approximately $543 million. In the summer of 1992 various creditors (Canada
Trustco Mortgage Company, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank of
Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On
November 6, 1992 Funtanua Investments Limited, a minor secured lendor also made a demand. An
interim standstill agreement was worked out following a meeting of July 7, 1992. In conjunction
with Peat Marwick Thome Inc. which has been acting as an informal monitor to date and Fasken
Campbell Godfrey the applicants have held multiple meetings with their senior secured creditors
over the past half year and worked on a restructuring plan. The business affairs of the applicants
(and the Limited Partnerships) are significantly intertwined as there are multiple instances of
intercorporate debt, cross-default provisions and guarantees and they operated a centralized cash
management system.


This process has now evolved to a point where management has developed a consolidated
restructuring plan which plan addresses the following issues:


(a) The compromise of existing conventional, term and operating
indebtedness, both secured and unsecured.


(b) The restructuring of existing project financing commitments.
(c) New financing, by way of equity or subordinated debt.
(d) Elimination or reduction of certain overhead.
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(e) Viability of existing businesses of entities in the Lehndorff Group.
(f) Restructuring of income flows from the limited partnerships.
(g) Disposition of further real property assets aside from those disposed of


earlier in the process.
(h) Consolidation of entities in the Group; and
(i) Rationalization of the existing debt and security structure in the continuing


entities in the Group.


Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for
January 20 and 21, 1993 in Germany and an information circular has been prepared and at the time
of hearing was being translated into German. This application was brought on for hearing at this
time for two general reasons: (a) it had now ripened to the stage of proceeding with what had been
distilled out of the strategic and consultative meetings; and (b) there were creditors other than senior
secured lenders who were in a position to enforce their rights against assets of some of the
applicants (and Limited Partnerships) which if such enforcement did take place would result in an
undermining of the overall plan. Notice of this hearing was given to various creditors: Barclays
Bank of Canada, Barclays Bank PLC, Bank of Montreal, Citibank Canada, Canada Trustco
Mortgage Corporation, Royal Trust Corporation of Canada, Royal Bank of Canada, the Bank of
Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of Commerce, Fuji Bank
Canada and First City Trust Company. In this respect the applicants have recognized that although
the initial application under the CCAA maybe made on an ex parte basis (s. 11 of the CCAA; Re
Langley's Ltd., (1938) O.R. 123, (1938) 3 D.L.R. 230 (C.A.); Re Kennoch Development Ltd.
(1991),8 C.B.R. (3d) 95 (N.S.S.C.T.D.). The court will be concerned when major creditors have
not been alerted even in the most minimal fashion (Re Inducon Development Corporation (1992), 8
C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.


"Instant" debentures are now well recognized and respected by the courts: see Re United
Maritime Fisherman Co-Op (1988), 67 C.B.R. (N.S.) 44, at pp. 55-6, varied on reconsideration
(1988),68 C.B.R. (N.S.) 170, reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 at pp.
165-6; Re Stephanie's Fashions Ltd. (1990), 1 C.B.R. (3d) 248 (B.C.S.C.) at pp. 250-1; Elan Corp.
v. Comiskey (1990),1 O.R. (3d) 289,1 C.B.R. (3d) 101 (C.A.) per Doherty .T.A.,dissenting on
another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Gammon (1990), 1O.R. (3d)
321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s.
3 and as defined s. 2) of the CCAA in that they are debtor companies since they are insolvent, they
have outstanding an issue of debentures under a trust deed and the compromise or arrangement that
is proposed includes that compromise between the applicants and the holders of those trust deed
debentures. I am also satisfied that because of the significant intertwining of the applicants it would
be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of
Justice (General Division)) is the appropriate court to hear this application since all the applicants
except GmbH have their head office or their chief place of business in Ontario and GmbH, although
it does not have a place of business within Canada, does have assets located within Ontario.
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The CCAA is intended to facilitate compromises and arrangements between companies and
their creditors as an alternative to bankruptcy and, as such, is remedial legislation entitled to a
liberal interpretation. It seems to me that the purpose of the statute is to enable insolvent companies
to carry on business in the ordinary course or otherwise deal with their assets so as to enable plan of
compromise or arrangement to be prepared, filed and considered by their creditors and the court. In
the interim, a judge has great discretion under the CCAA to make order so as to effectively maintain
the status quo in respect of an insolvent company while it attempts to gain the approval of its
creditors for the proposed compromise or arrangement which will be to the benefit of both the
company and its creditors. See the preamble to and sections 4,5,6, 7, 8 and 11 of the CCAA; in Re
Companies' Creditors Arrangement Act; A.G. Can. v. A.G. Que., (1934) S;C.R. 659 at p. 661; 16
C.B.R. 1; (1934) 4 D.L.R. 75; Meridian Developments Inc. v. Toronto-Dominion Bank; Meridian
Developments Inc. v. Nu-West Group Ltd., (1984) 5 W.W.R. 215 at pp. 219-20; Noreen Energy
Resources v. Oakwood Petroleums Limited. et al. (1988),72 C.B.R. (N.S.) 1,63 Alta. L.R. (2d) 361
(A1ta., Q.B.), at pp. 12-13 (C.B.R.); Re Ouintette Coal Limited (1990), 2 C.B.R.(3d) 303 (B.C.C.A),
at pp. 310-1, affirming Ouintette Coal Limited v. Nippon Steel Corporation et al. (1990) 2 C.B.R.
(3d) 291, 47 B.C.L.R. 193 (B.C.S.C.), leave to appeal to s.c.c. dismissed (1991), 7 C.B.R. (3d) 164
(S.C.C.).; Elan, supra at p. 307 (O.R.); Fine's Flowers v. Creditors of Fine's Flowers (1992), 7 O.R.
(3d) 193 (Gen. Div.), at p. 199 and "Re-Organizations under the Companies' Creditors Arrangement
Act", Stanley E. Edwards, (1947), 25 Cdn. Bar Rev. 587 at p. 592.


The CCAA is intended to provide a structured environment for the negotiation of
compromises between a debtor company and its creditors for the benefit of both. Where a debtor
company realistically plans to continue operating or to otherwise deal with its assets but it requires
the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. See Elan,
supra at pp. 297 and p. 316; Stephanie's, supra, at pp. 251-2 and Ultracare, supra, at p. 328 and p.
330. It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning
among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are
less aggressive and would undermine the company's financial position making it even less likely
that the plan will succeed: see Meridian, supra, at p. 220 (W.W.R.). The possibility that one or more
creditors may be prejudiced should not affect the court's exercise of its authority to grant a stay of
proceedings under the CCAA because this affect is offset by the benefit to all creditors and to the
company of facilitating a reorganization. The court's primary concerns under the CCAA must be for
the debtor and all of the creditors: see Ouintette, supra, at pp. 108-110; Chef Ready Foods Ltd. v.
Hongkong Bank of Canada (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (B.C.C.A.), at pp.
315-318, (C.B.R.) and Stephanie's, supra, at pp. 251-2.


One of the purposes of the CCAA is to facilitate ongoing operations of a business where its
assets have a greater value as part of an integrated system than individually. The CCAA facilitates
reorganization of a company where the alternative, sale of the property piecemeal, is likely to yield
far less satisfaction to the creditors. Unlike the Bankruptcy Act, R.S.C. 1985, c. B-3, before the
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amendments effective November 30, 1992 to transform it into the Bankruptcy and Insolvency Act
("BIA"), it is possible under the CCAA to bind secured creditors it has been generally speculated
that the CCAA will be resorted to by companies that are generally larger and have a more
complicated capital structure and that those companies which make an application under the CCAA
will be generally smaller and have a less complicated structure. Reorganization may include partial
liquidation where it is intended as part of the process of a return to long term viability and
profitability. See Chef Ready, supra, at p. 318 and Re Assoc. Investors of Can. Ltd. (1987), 67
C.B.R. (N.S.) 237 at pp. 245; rev'd on other grounds at (1988), 71 C.B.R. 72. It appears to me that
the purpose of the CCAA is also to protect the interests of creditors and to enable an orderly
distribution of the debtor company's affairs. This may involve a winding-up or liquidation of a
company or simply a substantial downsizing of its business operations, provided the same is
proposed in the best interests of the creditors generally. See Assoc. Investors, supra, at p. 318; Re
Amirault Co. (1951), 32 C.B.R. 1986, (1951) 5 D.L.R. 203 (N.S.S.C.) at pp. 187-8 (C.B.R.).


It strikes me that each of the applicants in this case has a realistic possibility of being able to
continue operating, although each is currently unable to meet all of its expenses albeit on a reduced
scale. This is precisely the sort of circumstance in which all of the creditors are likely to benefit
from the application of the CCAA and in which it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise and
arrangement.


Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as
follows:


11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act,
whenever an application has been made under this Act in respect of any
company, the court, on the application of any person interested in the
matter, may, on notice to any other person or without notice as it may see
fit,


(a) make an order staying, until such time as the court may prescribe or until
any further order, all proceedings taken or that might be taken in respect of
the company under the Bankruptcy Act and the Winding-up Act or either
or them;


(b) restrain further proceedings in any action, suit or proceeding against the
company on such terms as the court sees fit; and


(c) make an order that no suit, action or other proceeding shall be proceeded
with or commenced against the company except with the leave of the court
and subject to such terms as the court imposes.


The power to grant a stay of proceeding should be construed broadly in order to permit the
CCAA to accomplish its legislative purpose and in particular to enable continuance of the company
seeking CCAA protection. The power to grant a stay therefore extends to a stay which affects the
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position not only of the company's secured and unsecured creditors, but also all non-creditors and
other parties who could potentially jeopardize the success of the plan and thereby the continuance of
the company. See Noreen, supra at pp. 12-7 (C.B.R.) and Ouintette, supra, at pp. 296-8 (B.C.S.C.)
and pp. 312-4 (B.C.C.A.) and Meridian, supra, at pp. 219 ff. Further the court has the power to
order a stay that is effective in respect of the rights arising in favour of secured creditors under all
forms of commercial security: see Chef Ready, supra, at p. 320 where Gibbs lA. for the Court
stated:


The trend which emerges from this sampling will be given effect
here by holding that where the word "security" occurs in the c.c.A.A., it
includes s. 178 security and, where the word creditor occurs, it includes a
bank holding s. 178 security. To the extent that there may be conflict
between the two statutes, therefore, the broad scope of the C.C.A.A.
prevails.


The power to grant a stay may also extend to preventing persons seeking to terminate or
cancel executory contracts, including, without limitation agreements with the applying companies
for the supply of goods or services, from doing so: see Wynden Canada Inc. v. Gaz Metropolitain
Inc. (1982),44 C.B.R. (N.S.) 285 (Que. S.c. in Bankruptcy) at pp. 290-1 and Ouintette, supra, at
pp. 311-2 (B.C.C.A.). The stay may also extend to prevent a mortgagee from proceeding with
foreclosure proceedings (see Re Northland Properties Limited et al. (1988),73 C.B.R. (N.S.) 141
(B.C.S.C.) or to prevent landlords from terminating leases, or otherwise enforcing their rights
thereunder (see In Re Nathan Feifer et al. v. Frame Manufacturing Corporation (1947), 28 C.B.R.
124 (Que. C.A.)). Amounts owing to landlords in respect of arrears of rent or unpaid rent for the
unexpired portion of lease terms are properly dealt with in a plan of compromise or arrangement:
see Sklar-Peppler Furniture Corporation (1992),8 C.B.R. (3d) 312 (Ont. Gen. Div.) especially at p.
318. The jurisdiction of the court to make orders under the CCAA in the interest of protecting the
debtor company so as to enable it to prepare and file a plan is effective notwithstanding the terms of
any contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:


8. This act extends and does not limit the provisions of any instrument now or
hereafter existing that governs the rights of creditors or any class of them
and has full force and effect notwithstanding anything to the contrary
contained in that instrument.


The power to grant a stay may also extend to prevent persons from exercising any right of set off in
respect of the amounts owed by such a person to the debtor company, irrespective of whether the
debtor company has commenced any action in respect of which the defense of set off might be
formally asserted: see Ouintette, supra, at pp. 312-4 (B.C.C.A.).


It was submitted by the applicants that the power to grant a stay of proceedings may also
extend to a stay of proceedings against non-applicants who are not companies and accordingly do
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not come within the express provisions of the CCAA. In support thereof they cited a CCAA order
which was granted staying proceedings against individuals who guaranteed the obligations of a
debtor-applicant which was a qualifying company under the terms of the CCAA: see In the Matter
of the Proposal of Norman Slavik, unreported, [1992] B.C.1. No. 341. However in the Slavik
situation the individual guarantors were officers and shareholders of two companies which had
sought and obtained CCAA protection. Vickers 1. in that case indicated that the facts of that case
included the following unexplained and unamplified fact:


5. The order provided further that all creditors of Norvik Timber Inc.
be enjoined from making demand for payment upon that firm or
upon any guarantor of an obligation of the firm until further order of
the Court.


The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in
exchange for cash and shares. However the basis of the stay order originally granted was not set
forth in this decision.


It appears to me that Dickson J. in International Donut Corp. v. 050863 N.B. Ltd., unreported,
(1992) N.B.J. No. 339 (N.B.Q.B.T.D.) was focusing only on the stay arrangements of the CCAA
when concerning a limited partnership situation he indicated:


In August 1991 the limited partnership, through its general partner
the plaintiff, applied to the Court under the Companies' Creditors
Arrangement Act, R.S.C., c. C-36 for an order delaying the assertion of
claims by creditors until an opportunity could be gained to work out with
the numerous and sizable creditors a compromise of their claims. An order
was obtained but it in due course expired without success having been
achieved in arranging with creditors a compromise. That effort may have
been wasted, because it seems questionable that the federal Act could have
any application to a limited partnership in circumstances such as these.
(Emphasis added).


I am not persuaded that the words of s. 11 which are quite specific as relating as to a company
can be enlarged to encompass something other than that. However it appears to me that Blair 1. was
clearly in the right channel in his analysis in Campeau v. Olympia & York Developments Ltd.
unreported, (1992) 0.1. No. 1946 at pp. 4-7.


The Power to Stay


The Court has always had an inherent jurisdiction to grant a stay of
proceedings whenever it is just and convenient to do so, in order to control
its process or prevent an abuse of that process: see Canada Systems Group
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(Est) Ltd. v. Allendale Mutual Insurance Co. (1982),29 c.r.c. 60 (H.C.),
and cases referred to therein. In the civil context, this general power is also
embodied in the very broad terms of s. 106 of the Courts of Justice Act,
R.S.O. 1990, Chap. C. 43, which provides as follows:


s. 106 A court, on its own initiative or on motion by any person,
whether or not a party, may stay any proceeding in the court on such
terms as are considered just.


Recently, Mr. Justice O'Connell has observed that this discretionary
power is "highly dependent on the facts of each particular case": Arab
Monetary Fund v. Hashim (unreported), [1992] 0.1. No. 1330.


Apart from this inherent and general jurisdiction to stay proceedings,
there are many instances where the Court is specifically granted the power
to stay in a particular context, by virtue of statute or under the Rules of
Civil Procedure. The authority to prevent multiplicity of proceedings in the
same court, under Rule 6.01(1), is an example of the latter. The power to
stay judicial and extra-judicial proceedings under s. I I of the CCAA, is an
example of the former. Section 11 of the CCAA provides as follows:


The Power to Stay in the Context of CCAA Proceedings:


By its formal title the CCAA is known as "An Act to facilitate
compromises and arrangements between companies and their creditors".
To ensure the effective nature of such a "facilitative" process it is essential
that the debtor company be afforded a respite from the litigious and other
rights being exercised by creditors, while it attempts to carryon as a going
concern and to negotiate an acceptable corporate restructuring arrangement
with such creditors.


In this respect it has been observed that the CCAA is "to be used as a
practical and effective way of restructuring corporate indebtedness.": see
the case comment following the report ofNorcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1 (Q.B.), and the
approval of that remark as "a perceptive observation about the attitude of
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the courts" by Gibbs lA. in Quintette Coal Ltd. v. Nippon Steel Corp.
(1990),51 B.e.L.R. (2d) 105 at p. 113 (B.C.e.A.).


Gibbs lA. continued with this comment:


To the extent that a general principle can be extracted from the new
cases directly on point, and the others in which there is persuasive
obiter, it would appear to be that the courts have concluded that
under s. 11 there is a discretionary power to restrain judicial or extra
judicial conduct against the debtor company the effect of which is,
or would be, seriously to impair the ability of the debtor company to
continue in business during the compromise or arrangement
negotiating period (emphasis added).


I agree with those sentiments and would simply add that, in my
view, the restraining power extends as well to conduct which could
seriously impair the debtor's ability to focus and concentrate its efforts on
the business purpose of negotiating the compromise or arrangement. (In
this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8
e.B.R. (3d) 62 (Ont. Gen. Div.) at p. 77).


I must have regard to these foregoing factors while I consider, as
well, the general principles which have historically governed the Court's
exercise of its power to stay proceedings. These principles were reviewed
by Mr. Justice Montgomery in Canada Systems Group (EST) Ltd. v.
Allendale Mutual Insurance, supra (a "Mississauga Derailment" case), at
pp. 65-66. The balance of convenience must weigh significantly in favour
of granting the stay, as a party's right to have access to the courts must not
be lightly interfered with. The Court must be satisfied that a continuance of
the proceeding would serve as an injustice to the party seeking the stay, in
the sense that it would be oppressive or vexatious or an abuse of the
process of the court in some other way. The stay must not cause an
injustice to the plaintiff.


It is quite clear from Empire-Universal Films Limited et al. v. Rank et al., (1947) O.R. 775 (H.e.)
that McRuer C.J.H.e. considered that the Judicature Act then [and now the CJA] merely confirmed
a statutory right that previously had been considered inherent in the jurisdiction of the court with
respect to its authority to grant a stay of proceedings. See also McCordic et al. v. Township of
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Bosanquet (1974) 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (Est) Ltd. v. Allendale Mutual
Insurance Co. (1982) 29 c.r.c. 60 (H.C.) at pp. 65-6.


Montgomery 1. in Canada Systems, supra, at pp. 65-6 indicated:


Goodman 1. (as he then was) in McCordic v. Bosanquet (1974),5
O.R. (2d) 53 in granting a stay reviewed the authorities and concluded that
the inherent jurisdiction of the Court to grant a stay of proceedings may be
made whenever it is just and reasonable to do so. "This court has ample
jurisdiction to grant a stay whenever it is just and reasonable to do so."
(Per Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd., [1969]
2 Q.B. 67 at 71, [1969] 2 All E.R. 127 (C.A.)). Lord Denning's decision in
Edmeades was approved by Lord Justice Davies in Lane v. Willis; Lane v.
Beach (Executor of Estate of George William Willis), [1972] 1All E.R.
430, [1972] 1W.L.R. 326 (sub nom. Lane v. Willis; Lane v. Beach)
(C.A.).


In Weight Watchers Int. Inc. v. Weight Watchers ofOnt. Ltd.
(1972),25 D.L.R. (3d) 419,5 C.P.R. (2d) 122, appeal allowed by consent
without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers
Inc. Inc.) 42 D.L.R. (3d) 320n, 10 C.P.R. (2d) 96n (Fed. C.A.), Mr. Justice
Heald on an application for stay said at p. 426 [25 D.L.R.]:


"The principles which must govern in these matters are clearly stated
in the case of Empire Universal Films Ltd. et al. v. Rank et aI.,
[1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et aI. v.
South American Stores (Gath & Chaves), Ltd. et aI., [1936] 1K.B.
382 at p. 398]:


'(1.) A mere balance of convenience is not a sufficient ground for
depriving a plaintiff of the advantages of prosecuting his action in an
English Court if it is otherwise properly brought. The right of access
to the King's Court must not be lightly refused. (2.) In order to
justify a stay two conditions must be satisfied, one positive and the
other negative: (a) the defendant must satisfy the Court that the
continuance of the action would work an injustice because it would
be oppressive or vexatious to him or would be an abuse of the
process of the Court in some other way; and (b) the stay must not
cause an injustice to the plaintiff. On both the burden of proof is on
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the defendant.'"


Thus it appears to me that the inherent power of this court to grant stays can be used to
supplement s. I I of the CCAA when it is just and reasonable to do so. Is it appropriate to do so in
the circumstances? Clearly there is jurisdiction under s. I J of the CCAA to grant a stay in respect of
any of the applicants which arc all companies which fit the criteria of the CCAA. However the stay
requested also involved the limited partnerships to some degree either (i) with respect to the
applicants acting on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any
proceedings taken by any party against the property assets and Undertaking of the Limited
Partnerships in respect of which they hold a direct interest (collectively the "Property") as set out in
the terms of the stay provisions of the order paragraphs 4 through 18 inclusive attached as an
appendix to these reasons. I believe that an analysis of the operations of a limited partnership in this
context would be beneficial to an understanding of how there is a close inter-relationship to the
applicants involved in this CCAA proceedings and how the Limited Partnerships and their Property
arc an integral part of the operations previously conducted and the proposed restructuring.


A limited partnership is a creation of statute, consisting of one or more general partners and
one or more limited partners. The limited partnership is an investment vehicle for passive
investment by limited partners. It in essence combines the flow through concept of tax depreciation
or credits available to "ordinary" partners under general partnership law with limited liability
available to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and Lyle R.
Depburn, Limited Partnerships, De Boo (1991), at p. 1-2 and 1-12. I would note here that the
limited partnership provisions of the Alberta PA are roughly equivalent to those found in the
Ontario LPA with the interesting side aspect that the Alberta legislation in s. 75 does allow for
judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has all the rights and powers and is subject to all the restrictions and
liabilities of a partner in a partnership. In particular a general partner is fully liable to each creditor
of the business of the limited partnership. The general partner has sole control over the property and
business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability
to the creditors of the limited partnership's business; the limited partners' financial exposure is
limited to their contribution. The limited partners do not have any "independent" ownership rights
in the property of the limited partnership. The entitlement of the limited partners is limited to their
contribution plus any profits thereon, after satisfaction of claims of the creditors. See Ontario LPA
sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the
business. In the event of the creditors collecting on debt and enforcing security, the creditors can
only look to the assets of the limited partnership together with the assets of the general partner
including the general partner's interest in the limited partnership. This relationship is recognized
under the Bankruptcy Act (now the BIA) sections 85 and 142.


A general partner is responsible to defend proceedings against the limited partnership in the
firm name, so in proeedurallaw and in practical effect, a proceeding against a limited partnership is
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a proceeding against the general partner. See Ontario Rules of Civil Procedure, O. Reg. 560/84
Rules 8.01 and 8.02.


It appears that the preponderance of case law supports the contention that contention that a
partnership including a limited partnership is not a separate legal entity. See Lindley on Partnership,
15th ed. (1984), at p. 33-5; Seven Mile Dam Contractors v. R. in Right of British Columbia (1979),
13B.C.L.R. 137 (S.c.) affirmed (1980), 25 B.C.L.R. 183 (C.A.) and "Extra-Provincial Liability of
the Limited Partner", Brad E. Milne, (1985) 23 Alta. Law Rev. 345, at p. 350-1. Milne in that article
made the following observations:


The preponderance of case law therefore supports the contention that
a limited partnership is not a separate legal entity. It appears, nevertheless,
that the distinction made in Re Thome between partnerships and trade
unions could not be applied to limited partnerships which, like trade
unions, must rely on statute for their validity. The mere fact that limited
partnerships owe their existence to the statutory provision is probably not
sufficient to endow the limited partnership with the attribute of legal
personality as suggested in Ruzicks unless it appeared that the Legislature
clearly intended that the limited partnership should have a separate legal
existence. A review of the various provincial statutes does not reveal any
procedural advantages, rights or powers that are fundamentally different
from those advantages enjoyed by ordinary partnerships. The legislation
does not contain any provision resembling section 15 of the Canada
Business Corporation Act [S.c. 1974-75, c. 33] which expressly states that
a corporation has the capacity, both in and outside of Canada, of a natural
person. It is therefore difficult to imagine that the Legislature intended to
create a new category oflegal entity.


It appears to me that the operations of a limited partnership in the ordinary course are that the
limited partners take a completely passive role (they must or they will otherwise lose their limited
liability protection which would have been their sole reason for choosing a limited partnership
vehicle as opposed to an "ordinary" partnership vehicle). For a lively discussion of the question of
"control" in a limited partnership as contrasted with shareholders in a corporation, see R. Flannigan,
The Control Test ofInvestor Liability in Limited Partnerships (1983), 21 Alta L. Rev. 303; E. Apps,
Limited Partnerships and the "Control" Prohibition: Assessing the Liability of Limited Partners
(1991), 70 Can. Bar. Rev. 611; R. Flannigan, Limited Partner Liability: A Response (1992), 11 Can.
Bar Rev. 552. The limited partners leave the running of the business to the general partner and in
that respect the care, custody and the maintenance of the property, assets and undertaking of the
limited partnership in which the limited partners and the general partner hold an interest. The
ownership of this limited partnership property, assets and undertaking is an undivided interest
which cannot be segregated for the purpose of legal process. It seems to me that there must be
afforded a protection of the whole since the applicants' individual interest therein cannot be
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segregated without in effect dissolving the partnership arrangement. The limited partners have two
courses of action to take if they are dissatisfied with the general partner or the operation of the
limited partnership as carried on by the general partner - the limited partners can vote to (a) remove
the general partner and replace it with another or (b) dissolve the limited partnership. However
Flannigan strongly argues that an unfettered right to remove the general partner would attach
general liability for the limited partners (and especially as to the question of continued enjoyment of
favourable tax deductions) so that it is prudent to provide this as a conditional right: Control Test,
(1992), supra, at pp. 524-5. Since the applicants are being afforded the protection of a stay of
proceedings in respect to allowing them time to advance a reorganization plan and complete it if the
plan finds favour, there should be a stay of proceedings (vis-a-vis) any action which the limited
partners may wish to take as to replacement or dissolution) through the period of allowing the
limited partners to vote on the reorganization plan itself.


It seems to me that using the inherent jurisdiction of this court to supplement the statutory
stay provisions of s. 11 of the CCAA would be appropriate in the circumstances; it would be just
and reasonable to do so. The business operations of the applicants are so intertwined with the
limited partnerships that it would be impossible for relief as to a stay to be granted to the applicants
which would affect their business without at the same time extending that stay to the undivided
interests of the limited partners in such. It also appears that the applicants are well on their way to
presenting a reorganization plan for consideration and a vote; this is scheduled to happen within the
month so there would not appear to be any significant time inconvenience to any person interested
in pursuing proceedings. While it is true that the provisions of the CCAA allow for a cramdown of a
creditor's claim (as well as an interest of any other person), those who wish to be able to initiate or
continue proceedings against the applicants may utilize the comeback clause in the order to
persuade the court that it would not be just and reasonable to maintain that particular stay. J seems
to me that in such a comeback motion the onus would be upon the applicants to show that in the
circumstances it was appropriate to continue the stay.


The order is therefore granted as to the relief requested including the proposed stay
provtsions.


FARLEY J.


* * * * *


APPENDIX A


THE STAY


4. THIS COURT ORDERS that each of the Applicants shall remain in possession
of its property, assets and undertaking and of the property, assets and undertaking
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of the Limited Partnerships in which they hold a direct interest (collectively the
"Property") until March 15, 1993 (the "Stay Date") and shall be authorized, but
not required, to make payment to Conventional Mortgage Creditors and to trade
creditors incurred in the ordinary course prior to this Order including, without
limitation, fees owing to professional advisors, wages, salaries, employee
benefits, crown claims, unremitted source deductions in respect of income tax
payable, Canada Pension Plan contributions payable, unemployment insurance
contributions payable, realty taxes, and other taxes, if any, owing to any taxing
authority and shall continue to carry on its business in the ordinary course, except
as otherwise specifically authorized or directed by this Order, or as this Court
may in future authorize or direct.


5. THIS COURT ORDERS that without in any way restricting the generality of
paragraph 4 hereof, each of the Applicants, whether on behalf of a Limited
Partnership or otherwise, be and is hereby authorized and empowered, subject to
the existing rights of Creditors and any security granted in their favour, to:


(a) borrow such additional sums as it may deem necessary,
(b) grant such additional security as it may deem necessary to any lender


providing new advances subsequent to the date of this Order provided that
such additional security expressly states that it ranks subsequent in priority
to all then existing security including all floating charges, whether
crystallized or uncrystallized,


(c) grant such additional security as it may deem necessary to any lender
providing new advances subsequent to the date of this Order which may
rank ahead of existing security if the consent is obtained of all secured
creditors having an interest in the collateral in respect of which the
additional security is granted to the granting of the additional security, and


(d) dispose of any of its Property subject, however, to the terms of any security
affecting same, provided that no disposition of any Property charged in
favour of any secured lender shall be made unless such secured lender
consents to such disposition and to the manner in which the proceeds
derived from such disposition are distributed,


the whole on at least three (3) business days' prior notice to all of the Senior
Creditors and the Monitor and on such terms as to notice to any other affected
creditor as this Court may direct, but nothing in this Order shall prevent any
Applicant, whether on behalf of a Limited Partnership or otherwise, from
borrowing further funds or granting further security against the Londonderry
Mall substantially in accordance with any existing agreements in order to fund
the project completion and leasing costs of the Londonderry Mall and nothing in
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this Order shall prevent any Senior Creditor from advancing further funds to any
of the Applicants or the Limited Partnerships under any existing security, subject
to the existing rights of such Senior Creditor and any subordinate creditor
including pursuant to any postponements or subordinations as may be extant in
respect thereof.


6. THIS COURT ORDERS that, until the Stay Date, the General Partner Company
and LUPC shall cause the monthly interest and, as applicable, amortization
owing by LUPC under CTI and CT3, but not the arrears thereof, to be paid as
and when due and to cause LUPC to perform all of its obligations to CT in
respect of CT2 under its existing arrangement in respect of the segregation and
application of the net operating income of the Northgate Mall.


7. TI-IISCOURT ORDERS that, subject to paragraphs 4 and 6 and to subparagraph
5(d) hereof, the Applicants and Limited Partnerships be and are hereby directed,
until further Order of this Court:


(a) to make no payments, whether of capital, interest thereon or otherwise, on
account of amounts owing by the Applicants to the Affected Creditors, as
defined in the Plan, as of this date; and


(b) to grant no mortgages, charges or other security upon or in respect of the
Property other than for the specific purpose of borrowing new funds as
provided for in paragraph 5 hereof.


but nothing in this Order shall prevent the General Partner Company or LUPC
from making payments to Senior Creditors of interest and/or principal in
accordance with existing agreements and nothing in this Order shall prevent the
General Partner Company or the Limited Partnerships from making any funded
monthly interest payments for loans secured against the Londonderry Mall.


8. THIS COURT ORDERS that until the Stay Date, the existing collateral position
of Creditors in respect of marketable securities loans or credit facilities shall be
frozen as at the date of this Order and all margin requirements in respect of such
loans or credit facilities shall be suspended.


9. THIS COURT ORDERS that the Applicants shall be authorized to continue to
retain and employ the agents, servants, solicitors and other assistants and
consultants currently in its employ with liberty to retain such further assistants
and consultants as they acting reasonably deem necessary or desirable in the
ordinary course of their business or for the purpose of carrying out the terms of
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this Order or, subject to the approval of this Court.
10. THIS COURT ORDERS that, subject to paragraph 13 hereof, until the Stay Date


or further Order of this Court:


(a) any and all proceedings taken or that may be taken by any of the Creditors,
any other creditors, customers, clients, suppliers, lessors (including ground
lessors), tenants, co-tenants, governments, limited partners, co-venturers,
partners or by any other person, firm, corporation or entity against or in
respect of any of the Applicants or the Property, as the case may be,
whether pursuant to the Bankruptcy and Insolvency Act, S.C. 1992, c. 27,
the Winding up Act, R.S.C. 1985, c. W-l1 or otherwise shall be stayed and
suspended;


(b) the right of any person, firm, corporation or other entity to take possession
of, foreclose upon or otherwise deal with any of the Property, or to
continue such actions or proceedings if commenced prior to the date of this
Order, is hereby restrained;


(c) the right of any person, firm, corporation or other entity to commence or
continue realization in respect of any encumbrance, lien, charge, mortgage,
attornment of rents or other security held in relation to the Property,
including the right of any Creditor to take any step in asserting or
perfecting any right against any Applicant or Limited Partnership, is
hereby restrained, but the foregoing shall not prevent any Creditor from
effecting any registrations with respect to existing security granted or
agreed to prior to the date of this Order or from obtaining any third party
consents in relation thereto;


(d) the right of any person, firm, corporation or other entity to assert, enforce
or exercise any right, option or remedy available to it under any agreement
with any of the Applicants or in respect of any of the Property, as the case
may be, arising out of, relating to or triggered by the making or filing of
these proceedings, or any allegation contained in these proceedings
including, without limitation, the making of any demand, the sending of
any notice or the issuance of any margin call is hereby restrained;


(e) no suit, action or other proceeding shall be proceeded with or commenced
against any of the Applicants or in respect of any of the Property, as the
case may be;


(f) all persons, firms, corporations and other entities are restrained from
exercising any extra-judicial right or remedy against any of the Applicants
or in respect ,of any of the Property, as the case may be;


(g) all persons, firms, corporations and other entities are restrained from
registering or re-registering any of the Property which constitutes securities
into the name of such persons, firms, corporations or other entities or their
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nominees, the exercise of any voting rights attaching to such securities, any
right of distress, repossession, set off or consolidation of accounts in
relation to amounts due or accruing due in respect of or arising from any
indebtedness or obligation as at the date hereof; and


(h) notwithstanding paragraph 9(g) hereof, a Creditor may set off against its
indebtedness to an Applicant, as the case may be, pursuant to any existing
interest rate swap agreement any corresponding indebtedness of such
Applicant, as the case may be, to such Creditor under the same interest rate
swap agreement,


but nothing in this Order shall prevent suppliers of goods and services involved
in completing the construction of the Londonderry Mall from commencing or
continuing with any construction lien claims they may have in relation to the
Londonderry Mall and nothing in this Order shall prevent the Bank of Montreal
("BMO") and the Applicants from continuing to operate the existing bank
accounts of the Applicants and of the Limited Partnerships maintained with
BMO, in the same manner as those bank accounts were operated prior to the date
of this Order including any rights of set off in relation to monies deposited
therein and nothing in this Order shall prevent CIBC from realizing upon its
security in respect of CIBC 1 and nothing in this Order shall prevent or affect
either FB or CT in the enforcement of the security it holds on the Sutton Place
Hotel and the Carleton Place Hotel, respectively.


11. TI-IISCOURT ORDERS that no Creditor shall be under any obligation to
advance or re-advance any monies after the date of this Order to any of the
Applicants or to any of the Limited Partnerships, as the case may be, provided,
however, that cash placed on deposit by any Applicant with any Creditor from
and after this date, whether in an operating account or otherwise and whether for
its own account or for the account of a Limited Partnership, shall not be applied
by such Creditor, other than in accordance with the terms of this Order, in
reduction or repayment of amounts owing as of the date of this Order or which
may become due on or before the Stay Date or in satisfaction of any interest or
charges accruing in respect thereof.


12. THIS COURT ORDERS that all persons, firms, corporations and other entities
having agreements with an Applicant or with a Limited Partnership, as the case
may be, whether written or oral, for the supply or purchase of goods and/or
services to such Applicant or Limited Partnerships, as the case may be, including,
without limitation, ground leases, commercial leases, supply contracts, and
service contracts, are hereby restrained from accelerating, terminating,
suspending, modifying or cancelling such agreements without the written consent
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of such Applicant or Limited Partnership, as the case may be, or with the leave of
this Court. All persons, firms, corporations and other entities are hereby
restrained until further order of this Court from discontinuing, interfering or
cutting off any utility (including telephone service at the present numbers used
by any of the Applicants or Limited Partnerships, as the case may be, whether
such telephone services are listed in the name of one or more of such Applicants
or Limited Partnerships, as the case may be, or in the name of some other
person), the furnishing of oil, gas, water, heat or electricity, the supply of
equipment or other services so long as such Applicant or Limited Partnerships, as
the case may be, pays the normal prices or charges for such goods and services
received after the date of this Order, as the same become due in accordance with
such payment terms or as may be hereafter negotiated by such Applicant or
Limited Partnerships, as the case may be, from time to time. All such persons,
firms, corporations or other entities shall continue to perform and observe the
terms and conditions contained in any agreements entered into with an Applicant
or Limited Partnerships, as the case may be, and, without further limiting the
generality of the foregoing, all persons, firms, corporations and other entities
including tenants of premises owned or operated by any of the Applicants or
Limited Partnerships, as the case may be, be and they are hereby restrained until
further order of this Court from terminating, amending, suspending or
withdrawing any agreements, licenses, permits, approvals or supply of services
and from pursuing any rights or remedies arising thereunder.


13. THIS COURT ORDERS that, upon the failure by any of the Applicants to
perform their obligations pursuant to this Order, any Creditor affected by such
failure may, on at least one day's notice to each of the Applicants and to all
Senior Creditors and the Monitor, bring a motion to have the provisions of
paragraphs 10, 11 or 12 of this Order set aside or varied, either in whole or in
part.


14. THIS COURT ORDERS that from 9:00 o'clock a.m. on December 24,1992 to
the time of the granting of this Order, any act or action taken or notice given by
any Creditors receiving such Notice of Application in furtherance of their rights
to commence or continue realization, will be deemed not to have been taken or
given, as the case may be, subject to the right of such Creditors to further apply
to this Court in respect of such act or action or notice given, provided that the
foregoing shall not apply to prevent any Creditor who, during such period,
effected any registrations with respect to security granted prior to the date of this
Order or who obtained third party consents in relation thereto.


15. THIS COURT ORDERS that all floating charges granted by any of the
Applicants prior to the date of this Order, whether granted on behalf of any of the
Limited Partnerships or otherwise, shall be crystallized, and shall be deemed to
be crystallized, effective for all purposes immediately prior to the granting of this
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Order.
16. THIS COURT ORDERS that the Applicants shall be entitled to take such steps


as may be necessary or appropriate to discharg~ any construction, builders,
mechanics or similar liens registered against any of their property including,
without limitation, the posting of letters of credit or the making of payments into
Court, as the case may be, and no lender to any Applicant shall be prevented
from doing likewise or from making such protective advances as may be
necessary or appropriate, in which case such lender, in respect of such advances,
shall be entitled to the benefit of any existing security in its favour as of the date
of this Order in accordance with its terms.


17. THIS COURT ORDERS that the Applicants on or before January 1, 1993, shall
provide the Senior Creditors with projections as to the monthly general,
administrative and restructuring ("GAR") costs for the months of January,
February and March, 1993, together with a cash-flow projection for LUPC for
the period commencing on January 1, 1993 through to April 30, 1993 inclusive.


18. THIS COURT ORDERS that, notwithstanding the terms of this Order, the gross
operating cash flow generated during the period commencing on the date of this
Order to and until the Stay Date (the "Interim Period") by the Londonderry Mall
shall be reserved and expended on the property in accordance with existing
agreements, but all property management or other similar fees payable to any
Applicant shall continue to be paid therefrom subject to the terms of any existing
loan agreements affecting same.
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[1] September 1, 1995. FARLEY J.: – The Bank of Nova Scotia (“BNS”) moved for an order 


pursuant to s. 181 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”), 


annulling the bankruptcy of Olympia & York Developments Limited (“OYDL”) created by a 


receiving order dated December 20, 1994 (“receiving order”) in combination with two other 


orders of the same date (conjunctively the “December orders”), or, in the alternative, an order 


pursuant to s. 187(5) of BIA reviewing and rescinding the December orders. BNS was 


supported in this regard by various other parties (Martin Orbach, Lewis Gestetner, and HRF 


Fund Holdings Inc.; the Institute for Advanced Talmudic Study; and Yeshiva Yesodei Hatora), 


which, subsequent to the hearing but prior to the release of my decision, have entered into 


settlement agreements with the respondents Coopers & Lybrand OYDL Inc., the administrator 


(“administrator”) pursuant to the OYDL Companies Creditors’ Arrangement Act (R.S.C. 1985, 


c. C-36 – “CCAA”) plan, and Coopers & Lybrand Limited, the trustee in bankruptcy of OYDL 
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(“trustee”), pursuant to the receiving order. The OYDL Creditors’ Monitoring Committee 


supported the position of the administrator and trustee. 


[2] On May 20, 1992, petitions in bankruptcy were issued against OYDL by 976910 Ontario 


Inc., Credit Lyonnais, and the HongKong and Shanghai Banking Corporation Limited. The 


subject receiving order made against OYDL was advanced by the petitioners in accordance 


with the procedure set out in s. 10.7 of the OYDL CCAA plan, which was approved by the 


creditors of OYDL under the CCAA and sanctioned by the court on February 5, 1993. I 


granted the receiving order on December 20, 1994, together with two other orders, 


administrative in nature, which are individually referred to as the BIA admin order and the 


CCAA admin order. 


[3] BNS submits that the December orders are contrary to BIA in that they: 


(a) create a partial and entirely voidable bankruptcy of OYDL, 


for the apparent purpose of avoiding significant adverse tax consequences associated with a 


“proper” bankruptcy of OYDL; 


(b) vest only a portion of the assets of OYDL which BIA requires to be vested in the trustee; 


(c) limit the powers and duties which BIA requires of a trustee in bankruptcy such as the 


trustee; 


(d) require the administrator to act contrary to BIA; and 


(e) allow for the use of certain sections of BIA in respect of certain preferences and 


settlements while at the same time limiting the trustee’s power to review and challenge other 


potential preferences, settlements, and reviewable transactions which the trustee would 


examine under a “proper” bankruptcy of OYDL, but all in contemplation that the December 


orders would be annulled in the future (and hence, in the language of BIA, “ought never to 


have been made”) when the utility of those portions of BIA sought to be relied on has been 


exhausted. BNS also complains that the December orders were made on an ex parte basis 


without the participation of those, such as BNS, whose rights would be affected by them. The 


administrator and trustee countered by saying that BNS is attempting to use this motion to 


obtain relief which would have the effect of shielding itself from an action being continued by 
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the trustee to set aside certain alleged preferential transactions which were for the benefit of 


BNS, to the prejudice of the other unsecured creditors of OYDL. 


[4] The two sections of BIA which were specified by BNS were: 


181. (1) Where, in the opinion of the court, a receiving order ought not to have been 
made… the court may by order annul the bankruptcy. 
187(5) Every court may review, rescind or vary any order made by it under its 
bankruptcy jurisdiction. 


[5] In the proceedings under CCAA, the creditors of OYDL negotiated and voted on the OYDL 


CCAA Plan; 27 of 35 classes of creditors voted in favour, the remaining 8 voted against the 


plan. The claims of BNS with respect to the swap transactions (defined infra) were included in 


Class 33A, which class voted against the plan. The February 5, 1993, sanction order 


appointed the administrator as the administrator of OYDL; in s. 16(b) the order provided that, 


in exercising its power and authority pursuant to the plan, the administrator was the agent of 


OYDL and not the agent of the creditors of OYDL. 


[6] On June 10, 1993, the administrator commenced an action (“preference action”) which 


sought to set aside and declare void certain transactions between OYDL, Olympia & York CC 


Limited (“OYCC”), Baden Real Estate Corp., and BNS (“swap transactions”) on the basis that: 


(a) the swap transactions were entered into with the intention and effect of giving BNS an 


improper preference over the other creditors of OYDL and of defeating, hindering, delaying, 


prejudicing, or defrauding OYDL’s creditors contrary to the Ontario Fraudulent Conveyances 
Act, the Ontario Assignments and Preferences Act, and BIA; 


(b) they constituted settlements pursuant to BIA; and 


(c) they were oppressive, unfairly prejudicial to, or unfairly disregarded the interests of OYDL, 


OYCC, and the security holders and creditors thereof, contrary to s. 248 of the Ontario 


Business Corporations Act. 


In its statement of defence, BNS stated: 


(a) Class 33A was specifically excluded from those classes of creditors which approved the 


plan and, accordingly, none of the terms of the plan apply to BNS in its capacity as a creditor 


in respect of the swap transaction; and 
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(b) the administrator, which was appointed by the sanction order and which derives all its 


authority from the sanction order in the plan, therefore has no standing to assert any of the 


claims set forth in the statement of claim in the preference action. 


BNS then moved to dismiss the preference action on the foregoing basis. 


[7] On December 20, 1994, counsel for the administrator representing OYDL and for each of 


the petitioning creditors attended upon me regarding the December orders. There had been 


some discussions two weeks earlier between counsel for the administrator and for BNS 


concerning the possibility of the receiving order motion and on December 19, 1994, counsel 


for the administrator advised counsel for BNS that the administrator intended to proceed 


within the next day with the bankruptcy of OYDL as contemplated in s. 10.7 of the plan. In the 


affidavit of Paul Currie, an employee of the administrator, it was set out that one of the 


principal reasons for seeking the December orders was the pending BNS motion. Another 


factor considered was the position of the federal and provincial Crowns under the CCAA plan. 


The Ontario Court of Appeal in Fine’s Flowers Ltd. v. Fine’s Flowers Ltd. (Creditors of) (1993), 


22 C.B.R. (3d) 1, has now ruled subsequent to the approval of the subject plan that the Crown 


is not bound by CCAA proceedings. Further, Mr. Currie indicated that “[a] bankruptcy under 


section 10.7 will enable the Administrator to effectively deal with the remaining assets of 


OYDL, creditors who are affected by the Plan and creditors who are not affected by the Plan.” 


The receiving order was issued in the general form of Form 28 of Schedule 111 of BIA. 


[8] The administrator was appointed in the CCAA proceedings and is charged with the 


responsibility of implementing the plan. In pursuing the BIA proceedings the administrator is 


required to follow the provisions of s. 10.7 of the CCAA plan. The provisions of the plan and of 


the December orders do not restrict the court from utilizing its discretion at the hearing of any 


motion to annul the receiving order. 


[9] The administrator points out that, in addition to having claims under Class 33A (swap 


transactions), BNS is a substantial creditor of OYDL in the Class 28 unsecured creditors as to 


$540 million of unsecured claims. While creditors of Class 28 voted in favour of the plan and 


are bound by it, they are only bound by it, in my view, qua their condition of being a Class 28 


creditor – and not in their condition, if such were the case, under a class which did not vote in 


favour of the plan. 
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[10] In accordance with the receiving order the provisions of BIA and s. 10.7 of the plan, it is 


the position of the administrator and trustee that the preference action was vested in the 


trustee. On January 30, 1995, the administrator issued its annual report to the creditors of 


OYDL; it stated, at pp. 17-8, that: 


A fundamental objective in making the [bankruptcy] filing was to ensure that OYDL and 
the Administrator could utilize the sections of the Plan available to continue the 
preference action. As you will recall the Plan provided for a section 10.7 “limited 
bankruptcy” of OYDL if defendants to preference actions sought to have preference 
actions dismissed on jurisdictional grounds. Certain creditors have sought this remedy 
and after considering the consequences of such action the Administrator decided to 
utilize section 10.7 of the Plan. 
Effect of 10.7(L) Bankruptcy 
Counsel has advised that the effect of 10.7(L) is as follows: 


* OYDL is in bankruptcy; 
* the vesting of assets to the Trustee is limited to the preference action; and 
* the Plan continues to be binding on OYDL. 


[11] BNS asserts that the fact that the bankruptcy was so limited was not clear from the 


December orders or from the affidavit of Mr. Currie since the receiving order merely appoints 


Coopers & Lybrand Limited as the trustee in bankruptcy of the estate of OYDL (not a portion 


of the estate) and there is nothing contained therein to suggest that the apparent objective of 


this “limited” vesting of assets in the trustee was an attempt to avoid the potential negative tax 


consequences associated with the possible change in control of all of the assets of OYDL 


being vested in the trustee. 


[12] Section 10.7(L) of the plan provides: 


(L) Notwithstanding the granting of a receiving order pursuant to this Section 10.7, the 
Plan as sanctioned shall continue to be binding upon all Creditors and shall be binding 
upon the trustee in bankruptcy of the Relevant Applicant and the Relevant Applicant. 
Such receiving order shall, accordingly, vest all Preference Claims in the trustee but 
shall not vest any other assets nor require any administration save as contemplated 
hereby or ordered by the Court. Without limiting the foregoing, the powers of the 
Administrator with respect to OYDL and its property shall not be diminished or modified 
by the terms of this Section 10.7 or any deemed vesting of title in a trustee in bankruptcy 
of OYDL. When all Recourses [proceedings taken to enforce Preference Claims] in 
respect of a Relevant Applicant have been completed, whether by withdrawal of the 
Recourses, settlement thereof, final judgment in respect thereof or otherwise, and any 
required administration of the bankrupt estate completed, the Relevant Applicant shall, 
in the case of OYDL, and may, in the case of the other Relevant Applicants, apply for 
the annulment of the receiving order pursuant to Section 181 and Subsection 187(5) of 
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the Bankruptcy Act, and the Administrator and the Creditors of the Relevant Applicant 
shall not oppose such annulment unless it adversely affects the exercise of a Recourse, 
any judgment rendered in respect of a Recourse or any settlement made between a 
Moving Party and a Respondent. (Emphasis added.) 


[13] Section 10.7(M) of the plan provides: 


(M) The application for annulment provided for in Section 10.7(L) may be made earlier 
than therein contemplated with the consent of the relevant Moving Party and the trustee 
in bankruptcy of the Relevant Applicant on such terms as the relevant Moving Party 
may, in its discretion, agree to accept. 


[14] It appears to me that the issue in this motion is whether the court should either annul the 


receiving order or rescind the December orders either because there was no jurisdiction in the 


court to have granted these orders on December 20, 1994, or that BNS, as supported by the 


other parties, has shown additional information as to why this court’s discretion should be so 


exercised. 


[15] If BIA does not allow for such a receiving order in the sense that the legislation does not 


permit a receiving order of the nature granted, then clearly I cannot impose my views of what 


is an appropriate regime to operate under regarding bankruptcy matters and disregard what is 


the express will of Parliament: see R. v. McIntosh, [1995] S.C.J. No. 16, at pp. 39-40. This, of 


course, should be contrasted with the aspect of the inherent jurisdiction of this court to deal 


with the vacuum which is required to be filled so as to give purpose and meaning to the 


legislation or to supplement what is permitted by the legislation so that there is a firm 


foundation on which to build, as opposed to a partial base of sand. In this regard see the 


views of Chadwick J. in his unreported decision Re J.P. Capital Corp., released February 28, 


1995 [reported at (1995), 31 C.B.R. (3d) 102 (Ont. Bktcy.)] (especially at p. 4 [p. 104 C.B.R.] 


where he comments on Re A. & F. Baillargeon Express Inc. (1993), 27 C.B.R. (3d) 36 (Que. 


S.C.); Montreal Trust Co. v. Churchill Forest Industries (Manitoba) Inc. (1971), 21 D.L.R. (3d) 


75 (Man. Q.B.); in Re Tlustie (1923), 3 C.B.R. 654 (Ont. S.C.); Re Loxtave Buildings of 
Canada Ltd. (1943), 25 C.B.R. 22 (Sask. K.B.); Re Cheerio Toys & Games Ltd. (1971), 15 


C.B.R. (N.S.) 77 (Ont. S.C.), affirmed [1972] 2 O.R. 845 (C.A.); Re Westar Mining Ltd. (1992), 


14 C.B.R. (3d) 88 (B.C. S.C.); Re Woodward’s Ltd. (1993), 17 C.B.R. (3d) 236 (B.C. S.C.); Re 
Lehndorff General Partner Ltd. (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div.). It should, however, 


be recognized that in the present situation there is no such general enabling language 


present, as was the case in Canada (Minister of Indian Affairs & Northern Development) v. 
Curragh Inc. (1994), 27 C.B.R. (3d) 148 (Ont. Gen. Div.) [Commercial List], where “takes such 
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other action as the court [deems] advisable” was in place. As Chadwick J. said at p. 143 of Re 
N.T.W. Management Group Ltd. (1994), 29 C.B.R. (3d) 139 (Ont. Bktcy.): 


Courts have recognized in dealing with the bankruptcy and insolvency legislation a 
technical or stringent interpretation should not be applied. The Act has to be flexible to 
deal with the numerous situations and variations which arise from time to time. To take a 
technical approach to the Act would in my view defeat the whole purpose of the 
legislation. 


Clearly, it would be undesirable for the general working of the bankruptcy and insolvency 


regime (be it pursuant to BIA or CCAA or a combination thereof since there must be a 


meshing of these two pieces of legislation) for some party to escape the scrutiny (and if found 


wanting, the rectification) of a preference review merely through a technical device. However, 


it must be acknowledged that the prevailing legislation may not always be perfect so as to 


preclude such a result; it may be that a party may be able to take advantage of such an 


imperfection until such is cured by amendment. 


[16] BNS submits that the December orders create a partial and entirely voidable bankruptcy 


in which only certain preference claims of OYDL and no other assets vest in the trustee, 


which limited vesting of assets would be contrary to s. 71(2) of BIA, which provides: 


71(2) On a receiving order being made or an assignment being filed with an official 
receiver, a bankrupt ceases to have any capacity to dispose of or otherwise deal with his 
property, which shall, subject to this Act and to the rights of secured creditors, forthwith 
pass to and vest in the trustee named in the receiving order or assignment, and in any 
case of change of trustee the property shall pass from trustee to trustee without any 
conveyance, assignment or transfer. 


“Property” for the purpose of BIA has been broadly defined in s. 2 as: 


2. In this Act, 
…“property” includes money, goods, things in action, land and every description of 
property, whether real or personal, legal or equitable, and whether situated in 
Canada or elsewhere, and includes obligations, easements and every description 
of estate, interest and profit, present or future, vested or contingent in, arising out 
of or incident to property… 


BNS then submits that s. 67(1) of BIA reinforces the aspect that a bankruptcy must involve all 
the bankrupt’s property (but implicitly this must mean all property of value since it would be 


inappropriate to distribute “excess” liabilities). 


67. (1) The property of a bankrupt divisible among his creditors shall not comprise 
(a) property held by the bankrupt in trust for any other person, 
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(b) any property that as against the bankrupt is exempt from execution or seizure 
under the laws of the province within which the property is situated and within 
which the bankrupt resides, 


but it shall comprise 
(c) all property wherever situated of the bankrupt at the date of his bankruptcy or 
that may be acquired by or devolve on him before his discharge, and 
(d) such powers in or over or in respect of the property as might have been 
exercised by the bankrupt for his own benefit. (Emphasis added.) 


It must be recognized that one of the fundamental purposes of the bankruptcy legislation is 


the appropriate distribution of the bankrupt’s property amongst its creditors. See L.W. 


Houlden and C.H. Morawetz, Bankruptcy and Insolvency Law of Canada, 3d ed., looseleaf 


(Scarborough, Ont.: Carswell, 1995). It would seem to me that “shall” should be read in the 


imperative sense and that “all property” cannot be modified to provide that it should be part of 


the property: see Cheerios, supra, at p. 81. That s. 46 of BIA provides for the appointment of 


an interim receiver over “any part” of the property of a debtor does not seem to me to imply 


that BIA also provides by implication that a trustee can be appointed over “part” of the 


bankrupt’s estate. However, of course, it should be noted that the property does not include 


all assets which are legally but not beneficially held by the bankrupt. In this regard it would 


seem to me that where the bankrupt has entered into bona fide contractual arrangements as 


to certain of its assets, then these assets would by implication not form part of the property of 


the bankrupt in the Frankian jurisprudential sense that certain of the bundle of rights (and 


reciprocal obligations) of those assets which have been dealt with have been alienated; 


however, that would not thereby “disqualify” those remaining rights (and obligations) from 


forming part of the bankrupt’s property. It would seem that it is clear that the preference action 


is an asset which is appropriately property capable of devolving upon the trustee; similarly, if 


the preference action is successful, then the security which the BNS claims in relation to the 


swap transactions will be void and thus there is the appropriate devolution to the trustee of 


this (inchoate) right to the property forming the security for the BNS swap transaction as of 


the receiving order. 


[17] It seems to me that the receiving order would have the effect of having all property of the 


bankrupt devolve upon the trustee. However, as discussed immediately above, this would not 


include any aspect of assets which have been otherwise alienated in a bona fide fashion. It 


would appear that the concern of BNS as to whether or not all (appropriate) property has so 
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devolved upon the trustee lies as to para. 4 of the BIA admin order of December 20, 1994, 


which states: 


This Court Orders that, notwithstanding the granting of the Receiving Order pursuant to 
section 10.7 of the Plan, the Plan as sanction shall continue to be binding on the trustee 
in bankruptcy OYDL and OYDL. 


Section 66(2) of BIA provides that “Nothing in this Act [BIA] shall be deemed to affect the 


operation of [CCAA].” It would seem to me that the sanctioned plan can be taken into account 


in the situation of determining what property is to devolve unto the trustee. As Blair J. said in 


his reasons in sanctioning the plan on February 5, 1993 (over two years ago) [reported as 


Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1 (Ont. Gen. 


Div.), at p. 19]: 


From this perspective it could be said that the parties are merely 
being held to – or allowed to follow – their contractual arrangement. There is, indeed, 
authority to suggest that a Plan of compromise or arrangement is simply a contract 
between the debtor and its creditors, sanctioned by the court, and that the parties should 
be entitled to put anything into such a Plan that could be lawfully incorporated into any 
contract: see Re Canadian Vinyl Industries Inc. (1978), 29 C.B.R. (N.S.) 12 (Que. S.C.), 
at p. 18; L.W. Houlden & C.H. Morawetz, Bankruptcy Law of Canada, vol. 1 (Toronto: 
Carswell, 1984) pp. E-6 and E-7. 


[18] Thus, if one takes into account the sanctioned plan (which, by implication, Blair J. 


determined was a bona fide contract), then it appears that the only property which was not 


burdened by the contractual relations of the plan was the preference action and the related 


asset to it. If there were other assets not so dealt with in the plan, then they would also have 


to be dealt with in the sense that they would devolve unto the trustee. If there are in fact other 


assets not so dealt with but which would have to be in accordance with this perspective, it 


may be entirely possible that the administrator and trustee may wish to revisit the question, 


especially if there would be severe adverse tax consequences. I note that CCAA need not be 


employed to revitalize a corporation but can also involve a liquidation scenario: See 


Lehndorff, supra, at p. 284 [B.L.R.], relying on Re Associated Investors of Canada Ltd. 
(1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.), at p. 318, reversed on other grounds (1988), 71 


C.B.R. (N.S.) 71 (C.A.), and Re Amirault Fish Co., 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. 


T.D.), at pp. 187-188 (C.B.R.). In this regard I believe it fair and reasonable to categorize the 


Olympia & York CCAA plan as being more of the liquidation scenario as opposed to the 


revitalization one; those classes which did not vote in favour of the plan were allowed, in 


effect, to exercise and realize upon their security with the attendant “disappearance” of those 
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assets from the scene. No one has appealed the sanction order of February 5, 1993, which 


approved the plan which contains s. 10.7(L) and (M). Section 6(b) of CCAA provides that a 


court sanctioned plan under CCAA is binding upon a trustee in bankruptcy already in 


existence; a fortiori, it would seem that the rights and obligations of a subsequently appointed 


trustee would be subject to a pre-existing sanctioned CCAA plan. 


[19] I do not see this type of situation, namely, an open bona fide arrangement which has 


been approved in accordance with the provisions of CCAA, as being contrary to public policy, 


as was the concern in Re Knechtel Furniture Ltd. (1985), 56 C.B.R. (N.S.) 258 (Ont. S.C.), 


where the “private” arrangement was designed to keep certain assets out of the hands of 


creditors (with no quid pro quo). Similarly, there does not appear to be any material risk of 


abuse, as would be the case where an undischarged bankrupt tried to deal with his property 


despite having no status (see McNamara v. Pagecorp Inc. (1989), 76 C.B.R. (N.S.) 97 (Ont. 


C.A.)), since in the present case the administrator appointed pursuant to the plan sanctioned 


by the court would be dealing with matters in accordance with that plan and would always be 


under the general supervisory jurisdiction of the court. 


[20] It would seem to me that implicit in s. 16(3) of BIA requiring the trustee to take 


“possession of… all property of the bankrupt” is the concept, as discussed above, that if the 


property which is capable of devolving upon the trustee in that it has not otherwise been 


appropriately alienated. The same philosophy would also deal with the concerns of BNS as to 


s. 158(a). It would also appear contrary to the general philosophy of the bankruptcy legislation 


to require an actual taking of possession of certain assets when that action would subject the 


trustee in the estate to greater liability than there would be value in the asset (e.g., the 


possession of leased premises with attendant exposure to occupation rent or the possession 


of hazardous property with the exposure to environmental liability). It would also appear that 


the plan which was sanctioned has otherwise dealt with the other potential preference 


settlements and related matters. 


[21] It does not seem to me that BNS has made out a case that the obtaining of the 


December orders was an abusive process if the preference action is truly the only asset 


which comprises the property of OYDL when one looks at what is capable of devolving upon 


the trustee. It is not, of course, improper to use BIA for specific purposes aside from the 


division of the bankrupt’s assets amongst creditors, including being able to employ remedies 
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which would not be available outside the bankruptcy: see Re Maple City Ford Sales (1986) 
Ltd. (1992), 14 C.B.R. (3d) 188 (Ont. Bktcy.); Re Four Twenty-Seven Investments Ltd.; Re 
495487 Ontario Ltd. (1985), 55 C.B.R. (N.S.) 183 (Ont. S.C.), affirmed (1985), 58 C.B.R. 


(N.S.) 266 (Ont. C.A.); Re 676915 Ontario Ltd. (1989), 76 C.B.R. (N.S.) 164 (Ont. S.C.); 


Gasthof Schnitzel House Ltd. v. Sanderson (1978), 27 C.B.R. (N.S.) 75 (B.C. S.C.). 


[22] I would observe that I do not feel that s. 30(1) of BIA advances the cause of the 


administrator and trustee since that section clearly contemplates that a trustee in bankruptcy 


would have had devolved onto him the rights of the bankrupt tenant vis-à-vis the lease. That 


section only allows the trustee to otherwise deal with that property. It would seem to me that 


Stead Lumber Company v. Lewis (No. 2) (1957), 37 C.B.R. 24 (Nfld. T.D.); Re Erin Features 
#1 Ltd. (1991), 8 C.B.R. (3d) 205 (B.C. S.C.); Re Bakermaster Foods Ltd. (1985), 56 C.B.R. 


(N.S.) 314 (Ont. S.C.), should be viewed in the same light vis-à-vis the trustee’s ability to 


disclaim or abandon “improvident contracts.” 


[23] I would also note as to the status of BNS to bring this motion 


that the obiter views of Houlden J. in Re Develox Industries Ltd. (1970), 14 C.B.R. (N.S.) 132 


(Ont. S.C.), at p. 133, were not exhaustive when he said: 


In view of the disposition which I propose to make of this application, I do not have to 
give a definite answer to this question. However, it would seem to me that the 
application to rescind or annul a receiving order should be by the debtor, the petitioning 
creditor or the trustee. In my view, to permit any creditor to bring such an application 
would be an abuse to the process of the court. For the purpose of this application I will 
assume that the landlord has the necessary status to ask that the receiving order be 
annulled or rescinded. 


It would not seem that he was attempting to be definitive in all circumstances, but rather that 


he was giving rather valuable guidance as to the question in a general sense. Thus, it would 


appear that where there are unusual circumstances this general rule would not and should 


not be applied rigidly and unthinkingly. It would seem to me that a lack of jurisdiction proposal 


by a creditor would be an unusual circumstance worthy of giving that creditor status. 


However, I would also be of the view that motions of this nature would be truly infrequent and 


that if creditors were to inappropriately bring such a motion, they should be made an example 


for others by severe costs awards or other suitable sanction. 
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[24] The motion of BNS is dismissed. BNS is to pay the administrator and trustee jointly 


$10,000 costs. This is not a severe costs award. 


Motion dismissed. 
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Reasons for Judgment of the Honourable Mr. Justice Hall: 


[1] United Grain Growers Limited ("United") and Adriana Resources Inc. 


(formerly Agro Pacific Industries Ltd.) ("Adriana") appeal from an order of Brown J. 


pronounced 5 October 2006 and entered 22 December 2006 finding certain funds to 


be payable pursuant to a restructuring plan to the unsecured creditors of a 


corporation named Agro Pacific Industries Ltd., which now bears the name Adriana.  


The judgment is reported and can be found at 31 C.B.R. (5th) 269 and the neutral 


citation for the judgment is 2006 BCSC 1962 (Chambers).  This appeal concerns a 


dispute over the rights to the proceeds of a mortgage receivable and class action 


settlement funds.  The total amount at issue, aside from possible interest, is about 


$847,000, being approximately $777,000 of settlement funds and approximately 


$70,000 as the realization value of the mortgage receivable. 


[2] In April 2000, Agro Pacific Industries Ltd. ("Agro"), the current Adriana, ran 


into heavy financial weather and applied for protection under the Companies' 


Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA").  A monitor, Mr. 


Gibson, of the accounting firm KPMG, and a chief restructuring officer (CRO), Mr. 


Rogers, also an accountant, were appointed to preside over the financial affairs of 


the distressed company.  Agro had two main lines of business, being the 


manufacture of feed for livestock, pets and fish (the "Feed Division") and another 


business that dealt with the manufacture and resale of crop input products (the 


"Crop Division").  It was decided that the financial situation of the company 


mandated an orderly liquidation under a plan of arrangement (the "Plan").  A plan of 


arrangement can take different forms, depending on whether the business is going 


20
07


 B
C


C
A 


62
8 


(C
an


LI
I)







Agro Pacific Industries Ltd. (Re) Page 4 
 


 


to carry on or, as in the case at bar, a decision has been made to liquidate in an 


orderly fashion to realize the maximum amount for creditors. 


[3] In October 2000, the Crop Division was sold to a third party and thereafter the 


Feed Division was sold by a sale agreed in December that closed on 9 February 


2001.  The Feed Division was sold to the appellant United, doing business at that 


time as Unifeed Limited.  The mortgage receivable had initially been transferred as 


an asset to the purchaser of the Crop Division.  However, there were potential 


collection problems associated with the asset because of a proposed counter-claim 


by the debtor and, in the result, the mortgage was returned to Agro.  It seems to 


have been treated as virtually valueless by the CRO, although after the effluxion of 


time to the present, we were advised at the hearing that something in the range of 


$70,000 will soon be realized from the mortgage and it is anticipated that the funds 


from this will shortly be in the trust account of a solicitor and available for 


disbursement. 


[4] Under the direction of Mr. Rogers, the liquidating and restructuring plan was 


filed with the British Columbia Supreme Court in March 2001 and was accepted by 


creditors and approved by the court on 26 April 2001.  Many millions of dollars were 


collected by the CRO pursuant to the Plan for the purpose of being distributed to 


creditors.  The Plan also envisaged the possibility of the issuance of shares of the 


company to unsecured creditors in the event a successful refinancing occurred.  


Efforts to have a refinancing done were undertaken by the CRO but were not 


successful prior to the discharge of the monitor and CRO on 20 November 2003.  By 
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that time it was concluded that everything had been realized that could be on behalf 


of creditors of Agro. 


[5] Shortly before he was discharged, Mr. Rogers, the CRO, learned there was 


some possibility of recovery of funds from a vitamin class action proceeding in which 


Agro was included as a claimant.  Mr. Rogers deposed that when he first learned of 


this litigation, he enquired about it from Agro employees.  Having been advised by 


the employees that the potential for recovery from the litigation was extremely 


remote, he felt the matter did not warrant further attention.  Accordingly, this matter 


was not disclosed to the court prior to the discharge in November 2003 of the 


monitor and CRO.  A similar situation seems to have existed concerning the 


mortgage receivable because it too was felt to be of only derisory value and not 


worth pursuing on behalf of creditors. 


[6] However, contrary to expectations, by 2005 it was apparent that there was 


significant value in this class action claim, and ultimately some $777,000 was 


realized on this claim.  That amount remains in trust pending the finalization of this 


litigation.  So too, matters turned out more favourably than anticipated as regards 


the mortgage receivable and some $70,000 now appears to be realizable from this 


asset. 


[7] A significant event occurred in 2004.  The corporate shell of Agro had some 


value because it was listed as a public company on a stock exchange.  Two 


businessmen became interested in purchasing it and steps were taken to make the 


company once more an active entity.  Certain company filings were brought up to 
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date and an application was made to the court to authorize the issuance of the 


shares, a procedure that had been contemplated originally under the terms of the 


Plan.  On 31 May 2004, Holmes J. made an order authorizing the issue of shares to 


creditors.  This order contained a term that, upon the mailing of the share 


certificates, the company would be "released from all claims, liabilities and 


obligations to all Creditors and Post-Filing Creditors as those terms are defined in 


the Plan in respect of all Claims and Post-Filing Creditor Claims".  By this time in 


2004, when the shares came to be issued, the unsecured creditors had realized on 


their outstanding debts the amount of $0.44 on the dollar and were entitled to 


receive also whatever value the shares might have.  While the shares had some 


value, it seems apparent that the total realization by unsecured creditors has been 


well short of the full amount owing to them from Agro at the time the company 


sought protection in 2000. 


[8] As noted above, there is now in existence a fund of money of about $847,000 


and the question is, who is entitled to those funds?  The unsecured creditors seek 


payment to them of these funds but their claim is contested by the appellants United 


and Adriana.  Adriana relies particularly upon the terms of the Plan and submits that 


the order of Holmes J., which it says reflects the terms of the Plan, should result in a 


finding that the creditors have no claim to any of these funds.  It submits that these 


funds should accrue to the benefit of, and be paid to Adriana.  The appellant United 


asserts that it has a right to the funds, placing reliance on the Plan and particularly 


upon the provisions of its agreement to purchase the entire undertaking of the Feed 


Division. 
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[9] Madam Justice Brown concluded that both the settlement funds from the 


vitamin action and the mortgage receivable proceeds should be distributed to the 


creditors of Agro.  In the course of her reasons she said this: 


¶31 In my view, the plan contemplated the liquidation of all assets 
and distribution to the creditors.  When the company learned that an 
asset had value and had not yet been distributed to the creditors, it had 
an obligation to take steps to ensure that the distribution was 
completed as contemplated by the plan.  The order of Mr. Justice 
Holmes does not release the company of this obligation. 


¶32 Nor is the court otherwise functus.  The order of Mr. Justice 
Thackray of April 26th, 2001, approved the plan and authorized the 
petitioner to implement the plan.  The court retains jurisdiction to deal 
with issues arising from its implementation. 


¶33 In my view, the settlement funds are proceeds to be distributed 
according to the plan. 


¶34 Turning to the mortgage receivable, the argument before me 
dealt almost exclusively with the settlement proceeds rather than the 
mortgage.  The argument of each of the parties assumed that the 
mortgage was in the same category as a settlement fund.  There is no 
evidence that the monitor determined that the mortgage was 
necessary for the ongoing obligation of the company, and as I have 
indicated, the company was fully liquidated, leaving only a shell.  It 
would appear to be surplus.  Therefore the mortgage too would be an 
asset to be liquidated and distributed according to the plan. 


Adriana and United appeal from this decision alleging error on the part of the 


chambers judge.  The respondent creditors seek to sustain the order made by 


Brown J. 


[10] The appeals of United and Adriana were heard together.  Both appellants 


claim entitlement to the settlement proceeds from the class action claim but upon 


somewhat different grounds.  United founds its claim to the proceeds primarily upon 


the provisions of its agreement to purchase the Feed Division of Agro, while Adriana 
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claims entitlement to these funds by virtue of the terms of the Plan and the order of 


Holmes J. noted above.  Only Adriana advances a claim to the proceeds of the 


mortgage. 


[11] If United is successful in its argument that the settlement proceeds should be 


paid to it, then Adriana cannot be found entitled to this asset because it could never 


have become an asset of Adriana, it having been previously sold by the CRO of 


Agro to United in February 2001.  It therefore makes sense to deal with this appeal 


first. 


[12] Counsel for United points out that under the terms of the Plan, it was 


envisaged that creditors were to be paid from what could be realized by the CRO 


from selling the assets of Agro and by the issuance of shares.  Section 2.1 of the 


Plan provided as follows: 


The purpose of the Plan is to permit the Company to settle payment of 
its liabilities arising both before and after the Filing Date and to 
compromise the indebtedness owed to Creditors of the Company on a 
fair and equitable basis, by (a) the distribution on a pro rata basis of all 
remaining assets of the Company, which have been or will shortly be 
converted into cash and (b) the distribution of the Shares. 


[13] The agreement for the sale of the Feed Division of Agro provided that: 


the Purchaser will purchase from the Vendor and the Vendor will sell, 
assign and transfer to the Purchaser the Assets on the Closing Date 
on the terms and conditions herein set forth in consideration of the 
Purchase Price. 


In the agreement, "Assets" was a defined term as follows: 
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"Assets" means the undertaking and all assets and property owned by 
the Vendor and used by it in connection with the Business, of every 
kind and description wheresoever situate, including, without limiting the 
foregoing, the following: 


(i) the Lands; 


(ii) the Improvements; 


(iii) the Equipment and the interest of the Vendor as lessee or 
conditional sale purchaser of the Leased Equipment; 


(iv) the Contracts; 


(v) the Permits; 


(vi) the Purchased Receivables; 


(vii) the Purchased Inventory; 


(viii) the Prepaids; 


(ix) the Goodwill; 


(x) the Intellectual Property; and 


(xi) the Books and Records; 


but excluding Cash on Hand, Excluded Receivables, Excluded 
Equipment and Excluded Inventory. 


[14] The appellant United lays considerable stress on the words "the undertaking" 


and the reference to "property …  [of Agro] … of every kind and description 


wheresoever situate".  It also notes that the relevant clause contains the term 


"including" which usually indicates an expansive and not a restrictive interpretation.  


This appellant submits that because the Plan contemplated a total divestment of all 


viable assets of Agro for the benefit of creditors, the purchase of the Feed Division 


must have contemplated the sale of everything associated with the Feed Division.  


The vitamins, which were the subject of the class action claim, were utilized in the 
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manufacture of feed, the principal business of the Feed Division.  Therefore, says 


this appellant, having regard to the intendment of the Plan and the broad terms of 


the purchase agreement, it ought to be found that entitlement to these funds should 


accrue to this appellant.  The appellant cites Eli Lilly & Co. v. NovoPharm Ltd., 


[1998] 2 S.C.R. 129, 161 D.L.R. (4th) 1, for the proposition that if a contact is clear 


and unambiguous on an issue, as is submitted to be the case here, the court must 


give effect to the terms.  The question always is, what is the objective meaning to be 


assigned to the terminology used by the parties in the contract?  The appellant 


submits that the contract properly construed should lead to a finding of entitlement 


and the chambers judge erred in failing to so find. 


[15] Counsel for the various creditors take issue with this position advanced on 


behalf of United.  The respondent creditors advert to the recent case of Skeena 


Cellulose Inc., Re., 2003 BCCA 344, 13 B.C.L.R. (4th) 236, wherein Newbury J.A. 


observed at para. 38 that in CCAA proceedings courts strive to ensure fairness to 


creditors of a distressed corporation.  The creditors also attack the submission of the 


appellant United on the basis that the submission is out of accord with the 


commercial realities of the contract for the sale of the Feed Division.  How, they ask 


rhetorically, can the CRO be taken to have been selling to United an asset which he 


was not even aware he was selling? 


[16] A basic principle of contract interpretation is that an interpretation is to be 


favoured which is consistent with commercial reality: see Kingsway General 


Insurance Co. v. Lougheed Enterprises Ltd., 2004 BCCA 421, 32 B.C.L.R. (4th) 


56.  The clause particularly relied upon by the appellant, wherein can be found the 
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term "undertaking", was obviously drafted to be widely encompassing but the words 


utilized in the contractual document must be construed having regard to the factual 


context of the agreement: see Prenn v. Simmonds, [1971] 3 All E.R. 237 (H.L.)  


[17] On what I consider the clearly demonstrated facts in this case, the vitamin 


claim or any proceeds thereof were simply not within the range of consideration of 


either party when the agreement for the sale of the Feed Division was made and 


completed.  That is not a complete answer to the claim of this appellant for if, on an 


objective construction, the item fell within the terms of the agreement, it would pass 


to the purchaser.  I do not, however, consider that the words of the agreement 


militate in favour of a conclusion that this asset passed to United, the purchaser of 


the Feed Division.  It is difficult to perceive how this was a part of the undertaking (or 


assets) sold by the CRO of Agro and I see no basis on which it could be said that 


anyone contemplated the claim or any proceeds being "used" in the ongoing 


business of the division. To suggest that the claim or proceeds accrued to this 


appellant seems to me an argument out of accord with the circumstances extant at 


the time of the sale.  I do not consider that the agreement, properly construed, 


passed title to this item to the purchaser, United.  A wholly unanticipated event has 


occurred long after the sale and although counsel for the appellant has valiantly 


attempted to place an ex post facto complexion on the sale agreement to include 


this asset, I consider the attempt must fail.   


[18] I should briefly note an argument raised by counsel for Agrium concerning the 


assignability of the vitamin claim.  It is submitted that such a claim is not assignable 


because it is the assignment of a right to litigate.  See Sherman v. Drabinsky 
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(1990), 43 C.P.C. (2d) 55 (Ont. H.C.), aff'd (1994) 20 O.R. (3d) 228 (C.A.).  My 


provisional view is that if the position advanced on appeal by United was otherwise 


viable, the principle in question would not necessarily disentitle the appellant from 


success because the present claim is to the proceeds of the litigation, but in view of 


the fact that I consider the appellant cannot succeed on a proper interpretation of the 


contract, I need not reach any final conclusion on this issue. 


[19] I am generally in agreement with the comments of the chambers judge at 


paras. 9–12 of her reasons dismissing this claim of United and for those reasons 


and what I have additionally said above, I would dismiss this appeal. 


[20] I now turn to the claim mounted by Adriana to both the proceeds of the 


vitamin claim and the mortgage receivable.  The latter item was not put in issue by 


the appeal of United.  As I apprehend it, the claim of Adriana is advanced on the 


basis of an interpretation of the Plan and the terms of the order of Holmes J.  It 


appears that by the early spring of 2001, Agro had settled the secured creditor 


claims and had funds available for distribution to unsecured creditors.  It was also 


thought it might be possible to refinance or make a sale of the "shell" of the 


company, a company listed on the Toronto Stock Exchange.  As narrated above, the 


Plan was presented to the creditors and approved in April 2001.  There was a 


potential sale of the shell agreed in June 2001 but that proposal never came to 


fruition.  However, the shell was later sold to two businessmen and the shares 


contemplated for issuance under the Plan were issued.  By the winter of 2002, 


distributions had been made to creditors totalling 35 cents on the dollar.  By the 


summer of 2003, it appeared that a further 9 cents on the dollar would be realized on 
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the claims.  By late 2003, all matters concerning asset realization appeared to have 


been substantially concluded.  The monitor and chief restructuring officer were 


discharged by an order of Baker J. made 20 November 2003.   


[21] A few months after this, the offer to purchase the shell materialized and with 


the assistance of the CRO and a director of Agro, an application was made to court 


to authorize issuance of the shares that had been contemplated under the terms of 


the Plan.  The order of Holmes, J. of 31 May 2004, contained language providing 


that the company would be released from all claims, liabilities and obligations to all 


creditors upon the mailing of the share certificates.  This was achieved in the 


summer of 2004. 


[22] Counsel for this appellant, Adriana, directed the Court's attention to Articles II 


and III of the Plan which are as follows: 


2.1 Purpose of the Plan 
The purpose of the Plan is to permit the Company to settle payment of 
its liabilities arising both before and after the Filing Date and to 
compromise the indebtedness owed to Creditors of the Company on a 
fair and equitable basis, by (a) the distribution on a pro rata basis of all 
remaining assets of the Company, which have been or will shortly be 
converted into cash and (b) the distribution of the Shares. 


2.2 Persons Outside of the Plan 
The Plan does not affect any Secured Creditor or Post Filing Creditor 
in relation to a Claim of a Secured Creditor or in relation to Post Filing 
Creditor Claims, on the basis that all such Claims will be paid in full on 
or before the Implementation Date or Secured Creditors will be 
permitted to realize upon their security, or in the alternative, the 
Company shall pay to the Monitor sufficient funds to establish full 
reserves pending final determination as to whether or not a Claimant is 
a Secured Creditor or Post Filing Creditor. 
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2.3 Plan Administrator 
The Monitor shall act as the administrator of the Plan for all purposes 
connected with the Plan including management of the claims process 
and administration of the Meeting. 


ARTICLE III 
CREDITOR CLASSES AND PAYMENTS 


31. Classes of Creditors 
The only class of creditors for the purpose of considering and voting 
upon the Plan for the purposes of the CCAA will be the Class. 


3.2 Secured Creditors 
The obligations of the Company to its Secured Creditors will be paid in 
full on or before the Implementation Date, or in the alternative, upon 
final determination that a Claimant is a Secured Creditor, or Secured 
Creditors will be permitted to realize upon their security. 


3.3 General Creditors 
On the Implementation Date all General Creditors will receive their pro 
rata share of the Proceeds.  Further pro rata distributions of the 
Proceeds and, if available, the Shares will be made from time to time 
as directed by the Monitor or authorized by the Court.  Notwithstanding 
the foregoing, Redemption Certificate Holders will only be entitled to 
receive a pro rata distribution of the Shares and will not be entitled to 
receive any distribution of Proceeds until and unless all other Creditors 
have been paid the full amount of their Claims. 


3.4 Post Filing Creditors 
The obligations of the Company to its Post Filing Creditors whose 
claims have been accepted by the Company will be paid in full on or 
before the Implementation Date, or upon final determination that a 
Claimant is a Post Filing Creditor. 


3.5 Effect on General Creditors and Claimants 
Upon satisfaction of the claims of Creditors and the Post Filing 
Creditors in the manner described in this Article and Article II, and 
upon distribution of the shares, the Company shall be released from all 
claims, liabilities and obligations to all Creditors and Post Filing 
Creditors in respect of all Claims and Post Filing Creditor Claims. 


[23] Mr. Reardon submits, what I think is clearly the law, that a plan of this sort is a 


form of contract between a distressed company and its creditors.  He notes that this 


was a plan that contemplated the liquidation of the assets of the company and 
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payment of proceeds to creditors.  It was also contemplated that if new financing or 


a sale of the corporate shell could be achieved, then shares of the ongoing company 


would be issued to creditors.  This, in addition to the sums distributed by way of 


money payments, would result in the realization by the creditors of everything that 


could be realized from the liquidation process envisaged under the Plan.  In the 


submission of Mr. Reardon, all this was done and, from a legal perspective, all 


matters relating to the company and its creditors were at an end.  He submits that 


there has to be some finality to the process and that the terms of Article III, section 


3.5 and the order of Holmes J. specifically provide that "the Company shall be 


released from all claims, liabilities and obligations to all Creditors and Post Filing 


Creditors in respect of all Claims and Post Filing Creditor Claims". 


[24] Some years later, unexpected and unanticipated events have occurred that 


have resulted in monies being realized from items that were considered of no 


account or unrealizable by those concerned with the restructuring process.  It is a 


fact that Adriana is a continuing company and, in the submission of its counsel, there 


is no good reason why it ought not to be able to take the benefit of these unexpected 


funds. 


[25] Mr. Reardon did not put it quite in these terms, but I should think that the 


rationale has to go something like this.  These funds, though unexpected, are now in 


existence.  The creditors, by virtue of the terms of the Plan and the order of Holmes 


J. are no longer entitled to anything, having received everything that they were 


entitled to under the Plan and the order.  These assets have a connection to the 


company, one being a claim advanced in an action on behalf of the company in a 
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class action proceeding, and the other being the proceeds of a receivable that had 


been returned to the company as a worthless receivable at the time of the realization 


of assets.  In the submission of Adriana, the company has a better title to these 


assets than anyone else and this should have been found to be so by the learned 


chambers judge. 


[26] The creditors mount a spirited assault upon what is contended for by counsel 


to Adriana.  Ms. Fitzpatrick, on behalf of a number of creditors, says that this would 


be a most unjust result and Mr. Kaplan, on behalf of others, suggests that this is 


wholly out of accord with the scheme of the CCAA.  Mr. Cadman, representing 


Univar, made a submission concerning the shares.  What I took from his submission 


was that, even with the issuance of the shares, the creditors are far from being made 


whole. 


[27] The creditors rely upon the case of Canadian Red Cross Society, Re 


(2002), 35 C.B.R. (4th) 43 (Ont. S.C.J.), affd (2003), 46 C.B.R. (4th) 239 (Ont. C.A.), 


(leave to appeal to S.C.C. refused, [2003] S.C.C.A. No. 539), wherein Blair J. 


observed that when one is considering a CCAA plan approved by a court, one must 


be alive to considerations of fairness and reasonableness, having regard to the 


circumstance that such plans have the aim of minimizing prejudice to creditors.  The 


situation here is perhaps somewhat out of the ordinary in that it was the impression 


of all in 2004 that the proceedings under the Plan were completed. Mr. Reardon 


suggests that what has occurred post 2004 lies beyond the purview of the Plan.  He 


cited the case of Horizon Village Corp., Canada, Re (1991), 8 C.B.R. (3d) 25, 122 


A.R. 348 (Q.B.).  In that case a certain asset was found to have vested in a secured 
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creditor prior to the existence of the plan and was therefore not available to creditors 


under the plan.  I suppose the analogy sought to be drawn here is that these assets 


have arisen after termination of the Plan and should be found to be outside the 


terms of the realization process. 


[28] The argument of Mr. Reardon is not without force but, ultimately, I am not 


persuaded. A plan of arrangement is, among other things, a compact or contract 


between a distressed company and its creditors.  The creditors agree to compromise 


their claims and, in return, the company is afforded protection from a multitude of 


debt proceedings.  I am attracted to the argument advanced on behalf of the 


creditors that, when this Plan was approved, everyone involved was content to 


approve a full realization of corporate assets for the benefit of existing creditors in 


return for the company thereafter being free of claims for debts still owed to 


creditors.  The assets from which the funds originated, although only quite 


contingent at the date of the Plan, have now proven to be of some value.  The 


creditors submit that, since it was accepted that all corporate assets of value would 


go to the creditors, these proceeds should be payable to them.  I incline to the view 


that this submission should succeed.  It accords with fairness and the reasonable 


expectations of the parties to the Plan. 


[29] In my view, the case of Horizon is distinguishable because there a secured 


creditor had a contract in existence prior to the plan that was found to give it good 


title to the disputed asset.  Of course, the principle of reasonableness is always to be 


considered.  One might envisage a situation where an asset is realized so long after 


the existence of a plan that it would not be sensible to award it to creditors, but that 
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is not this case.  These funds have been realized in a temporal period not far 


removed from the time during which the Plan was under active administration.  A 


direction for payment of these proceeds to creditors is in accord with the bargain that 


the Plan represents.  The judge did not err in her conclusion that these funds should 


properly be found to be payable to the creditors.  This result is consonant with the 


terms of the Plan and I see no element of unfairness in the result.  I would 


accordingly dismiss this appeal of Adriana.   


[30] In summary, both appeals should stand dismissed. 


[31] Counsel who appeared for the creditors submitted that the costs of preserving 


these asset proceeds for the benefit of the creditors (primarily legal expenses) ought 


properly to be ordered deducted from the existing funds prior to distribution.  That 


request seems to me a reasonable one in the circumstances and I would direct that 


this should be done. 


“The Honourable Mr. Justice Hall” 


I agree: 


“The Honourable Mr. Justice Mackenzie” 


I agree: 


“The Honourable Mr. Justice Smith” 
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[1] THE COURT:  Each of the parties before me claims entitlement to what can 


only be described as a windfall of $777,000, in the sense that no one anticipated 


receiving these monies. 


[2] The windfall arises as follows:  in April 2000, Agro Pacific Industries Ltd. 


applied for protection under the Companies' Creditors Arrangement Act.  KPMG 


Inc. was appointed monitor and Colin Rogers was appointed chief restructuring 


officer.  Some months later, Agro made what is known as a liquidating plan to its 


creditors, a plan in which the company's assets are sold and the proceeds 


distributed to the creditors.  The plan was accepted by the creditors.  The plan was 


approved by the court in April 2001. 


[3] By August 2003, the parties thought that the liquidation of assets was 


complete.  The monitor circulated a draft of its final report and indicated that it would 


be applying to the court to be discharged.  In that report, the monitor stated its view 


that: 


All remaining issues concerning the restructuring and sale of the 
petitioner's assets for the benefit of its creditors have been concluded.  
There is no further work to be done. 


[4] The monitor and chief restructuring officer were discharged on November 


20th, 2003.  Although Agro's assets had been liquidated and distributed, the 


corporate shell had value because it was a public company.  The company itself has 


continued after a name change.  It is now known as Adriana Resources Inc. 


[5] In 2005, Ben Ingram, counsel for Agro in the CCAA proceedings, wrote to the 


parties advising them that Agro was a potential class member in a vitamin class 


20
06


 B
C


SC
 1


96
2 


(C
an


LI
I)



jobelanger

Surligné







In the Matter of the CCRA and Agro Pacific Industries Page 3 


 


 


action because during the class period from 1992 to 1998, Agro purchased vitamins 


from manufacturers who allegedly conspired to fix prices in such a way as to keep 


prices artificially high. 


[6] Mr. Ingram submitted a claim on behalf of Agro/Adriana.  In April 2005, the 


class action settled.  Agro's claim was accepted and $777,000 was paid to Mr. 


Ingram as settlement proceeds from the class action.  The settlement proceeds are 


now held in trust pending determination by the court as to who is entitled to the 


funds. 


[7] The claimants before me are:  


1. the applicants who on behalf of themselves and other 
unsecured creditors of Agro assert that the funds are proceeds 
as governed by the plan and are to be distributed to the general 
creditors on a pro rata basis in accordance with the plan;  


2. Unifeed, now known as Agricore United, which asserts a right to 
the funds on the basis that they are an asset or a receivable 
which it purchased from Agro by a purchase and sale 
agreement dated December 6th, 2000; and  


3. Adriana, which says that the funds belong to it because the plan 
was completed before the settlement funds were received. 


[8] I will deal first with the Unifeed claim.  Unifeed argues that the settlement 


funds come within the assets which it purchased from Agro.  I am not persuaded that 


the settlement funds do come within the asset purchased by Unifeed.  Unifeed 


agreed to purchase assets defined as "all assets owned by the vendor and used in 


connection with the business."  "Business" is defined as "the vendor's livestock and 


fish feed manufacturing business." 
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[9] In my view, it cannot be said that a claim which was not shown on the books 


of the company and which the company apparently viewed as worthless could be 


used by it in connection with the business.  While it may be that receivables and 


other claims are used in a business in the sense that they are treated as an asset 


and valued for financing purposes, that financial institutions assess a business's 


worth and the amount which an institution will lend to a business based on 


receivables and other assets, in this case, the claim was not viewed as an asset, 


was not listed on the receivables list.  That the claim arose from the purchase of 


vitamins which were used in the livestock business is of no moment.  The claim itself 


was not used in connection with the business. 


[10] Secondly, in my view, this claim could not be a receivable.  I accept the 


argument of the unsecured creditors that a debt or receivable has a particular 


meaning.  "Receivable" is defined in the agreement as "all accounts receivable, 


trade accounts, note receivable and other debts owing to the vendor on account of 


the business."  A "debt" is typically a sum of money that is owed or due. 


[11] Further, the agreement clearly contemplated the purchase of specific 


receivables for a specific price.  At clause 2.6, the agreement provides: 


The vendor shall, at least 7 business days prior to the closing date, 
provide to the purchaser a statement setting forth … the book value of 
the receivables including an aged receivables list.  Within two business 
days of receipt of such statement, the purchaser shall provide to the 
vendor a list of those customers, all of whose receivables are to be 
excluded from the purchase and sale.  …the vendor shall, at least two 
business days prior to the closing date provide to the purchaser a 
reasonable estimate of … the receivables price and the adjustments 
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contemplated by s. 2.5 … in such reasonable detail as to permit the 
purchaser to satisfy itself… 


[12] In conclusion, the potential claim which resulted in the settlement funds was 


not among the assets sold to Unifeed because it does not come within receivables 


as contemplated by that agreement and is not an asset used in connection with the 


business. 


[13] Do the settlement proceeds belong to Adriana?  Adriana argues that the court 


is functus officio because on May 31st, 2004, Mr. Justice Holmes ordered that: 


Upon the mailing of the share certificates, the company is released 
from all claims, liabilities and obligations of all creditors and post-filing 
creditors. 


[14] Adriana argues, secondly, that when CCAA proceedings concluded, this was 


an asset that was not realized and should be returned to the debtor company.  


Adriana argues that the situation is analogous to s. 40 of the Bankruptcy and 


Insolvency Act which provides: 


With the permission of the inspectors, any property of a bankrupt found 
incapable of realization shall be returned to the bankrupt prior to the 
trustee's application for discharge. 


[15] Adriana says that upon discharge of the monitor, and in this case the chief 


restructuring officer, at the end of the CCAA proceeding, any of the debtor 


company's unrealizable assets would continue to be owned by that company, to the 


exclusion of its creditors.  Adriana argues that there must be some finality to the 


proceedings and that the order of Mr. Justice Holmes concluded the proceedings.  


Thereafter any unrealized assets belong to the company. 
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[16] Adriana argues further that the definition of "proceeds" in the plan of 


arrangement contemplates that not all assets will be liquidated, but only those which 


the monitor decides should be liquidated.  Adriana says that prior to the conclusion 


of the plan, the chief restructuring officer was aware of Agro's potential claim in the 


pending class action litigation but chose to complete the CCAA process without 


attempting to realize on the assets. 


[17] In his affidavit, the chief restructuring officer says: 


The first time I heard about the vitamin class action litigation was in the 
period of time leading up to my discharge and subsequent to the 
closing of the sale of certain assets to Unifeed.  I received a call from a 
lawyer from J.J. Camp's office that Agro was a potential participant to a 
class action lawsuit and that he wanted access to records.  I advised 
him that we had all the records and that we could make them available.  
I never heard from him again.   


After I learned of this litigation, I inquired of various Agro employees 
concerning this litigation.  I was advised that the potential for recovery 
from this litigation was so remote that it had not warranted any 
attention.  I was not provided with any evidence from the Agro 
employees to indicate there was any possibility of any recovery.   


Accordingly, I did not feel that this was a significant matter to disclose 
to the court prior to my discharge and as a result none of my previous 
affidavits filed in this proceeding make reference to either the litigation 
or any possibility of any settlement. 


[18] I am not persuaded by Adriana's arguments.  In my view, the settlement 


proceeds properly form part of the proceeds of the plan which are to be distributed to 


the general creditors. 


[19] As the parties recognize, the plan itself is a liquidating plan.  At article 2.1 of 


the plan, the purpose of the plan is set out.  The purpose of the plan is: 
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… to permit the company to settle payment of its liabilities arising both 
before and after the filing date and to compromise the indebtedness 
owed to creditors of the company on a fair and equitable basis by: 


(a) The distribution on a pro rata basis of all remaining 
assets of the company which have been or will shortly be 
converted into cash. 


(b) The distribution of the shares. 


[20] The company's claim, which ultimately resulted in the settlement funds was 


an asset of the company.  The plan provides in article 3.3: 


On the implementation date, all general creditors will receive their pro 
rata share of the proceeds.  Further, pro rata distributions of the 
proceeds and if available the shares will be made from time to time as 
directed by the monitor or authorized by the court. 


[21] "Proceeds" is defined as "the proceeds generated by the liquidation of assets 


of the company which the monitor determines are surplus to the contemplated 


ongoing obligations of the company."  Because other assets were distributed, it is 


reasonable to infer that the ongoing obligations have been satisfied and that the 


settlement proceeds, too, were surplus and would be distributed to the creditors. 


[22] At clause 3.5, the plan provides: 


Upon satisfaction of the claims of the creditors and the post-filing 
creditors in the manner described in this Article and Article 2 and upon 
distribution of the shares, the Company shall be released from all 
claims, liabilities and obligations to all creditors and post-filing creditors 
in respect of all claims and post-filing creditor claims. 


[23] I accept the evidence of Mr. Rogers that the reason that the court and 


creditors were not advised of this potential claim prior to his discharge was his 


understanding that the claim was of no value.  There is no indication that the monitor 


was aware of the potential claim, determined that the claim was not surplus, or 
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determined that the claim could not be realized and therefore should be returned to 


the company. 


[24] Certainly the potential claim was not disclosed to the court or to the creditors, 


so it could not be said that the court or the creditors had decided that the claim could 


not be realized and should be left with the company.  There is no provision in the 


Companies' Creditors Arrangement Act akin to s. 40 of the Bankruptcy and 


Insolvency Act. 


[25] What, then, of the order of Mr. Justice Holmes?  Adriana argues that the 


order of Mr. Justice Holmes of May 2004 effects a full release of the company from 


pre-existing creditor claims that it is necessary that there is an end at some point to 


all claims and that that is the effect of the order. 


[26] However, the order provides that the company is released from only specified 


claims.  Those are claims, liabilities and obligations in respect of all Claims and 


Post-Filing Creditor Claims.  Claims and post-filing creditor claims are capitalized 


and are defined in the plan. 


[27] "Claims" is defined in the plan as "a claim for an amount alleged by a person 


to be owed to it or any cause of action against the company or its assets and 


property calculated as of March 28th, 2001." 


[28] "Post-filing creditor claims" are amounts owed to post-filing creditors arising 


after the filing date.  "Post-filing creditors" are those who have supplied goods and 
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services or who have an entitlement to receive sales or excise taxes arising 


subsequent to the filing date. 


[29] In other words, the claims released by the order are those claims satisfied by 


the plan.  The plan is, effectively, a contract between the company and its creditors 


by which the company settles certain specified claims on the terms contemplated by 


the plan and agreed to by its creditors. 


[30] The order of Mr. Justice Holmes does not release all claims but only those 


claims defined in the plan.  It does not, for example, release the company from its 


obligations under the plan.  The plan specifically provided in clause 10.1 that: 


The company will do all such things as may be necessary to carry out 
the full intent and meaning of the plan and to give effect to the 
transactions contemplated thereby. 


[31] In my view, the plan contemplated the liquidation of all assets and distribution 


to the creditors.  When the company learned that an asset had value and had not yet 


been distributed to the creditors, it had an obligation to take steps to ensure that the 


distribution was completed as contemplated by the plan.  The order of Mr. Justice 


Holmes does not release the company of this obligation.   


[32] Nor is the court otherwise functus.  The order of Mr. Justice Thackray of April 


26th, 2001, approved the plan and authorized the petitioner to implement the plan.  


The court retains jurisdiction to deal with issues arising from its implementation.   


[33] In my view, the settlement funds are proceeds to be distributed according to 


the plan. 
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[34] Turning to the mortgage receivable, the argument before me dealt almost 


exclusively with the settlement proceeds rather than the mortgage.  The argument of 


each of the parties assumed that the mortgage was in the same category as a 


settlement fund.  There is no evidence that the monitor determined that the 


mortgage was necessary for the ongoing obligation of the company, and as I have 


indicated, the company was fully liquidated, leaving only a shell.  It would appear to 


be surplus.  Therefore the mortgage too would be an asset to be liquidated and 


distributed according to the plan. 


[35] Accordingly, the applicants are entitled to the orders that they seek as set out 


in the notice of motion. 


[36] Is there anything else that I need to address? 


[37] MS. FITZPATRICK:  My Lady, that's -- the only thing I would note is that you 


recall that we made a small change to paragraph 6(b) of the motion to --  


[38] THE COURT:  To include. 


[39] MS. FITZPATRICK:  To include Mr. Rogers' fees and disbursements.  


Remember there was that estimate of $2,500 to $5,000 which has been agreed 


upon by the parties. 


[40] THE COURT:  Right.  Now, is there any issue in that regard? 


[41] MR. GOULDEN:  With respect to Mr. Rogers? 


[42] THE COURT:  Yes. 
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[43] MR. GOULDEN:  No. 


[44] THE COURT:  All right. 


[45] MS. FITZPATRICK:  So I would just propose, My Lady, that it have subject to 


approval of myself. 


[46] THE COURT:  Yes. 


[47] MS. FITZPATRICK:  As counsel for the applicants. 


[48] THE COURT:  I take it that the other applicants do not have an interest in 


reviewing these fees? 


[49] MR. CADMAN:  No, My Lady, I'm quite content with Mr. Rogers. 


(Submissions re costs) 


[50] THE COURT:  All right.  I am going to order that Ms. Fitzpatrick's client's 


costs will be paid from the $777,000 together with the other costs, and that will be 


the limit of costs.  All right.  Thank you. 


“B.J. Brown, J.” 
The Honourable Madam Justice B.J. Brown 
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DOCKET: M32003 


COURT OF APPEAL FOR ONTARIO 


RE:  IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, as amended 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF 1078385 ONTARIO LIMITED, ISLAND 
COVE DEVELOPMENT LTD., 1128625 ONTARIO LIMITED, 
1362317 ONTARIO LIMITED, 1164801 ONTARIO LIMITED, 
1099164 ONTARIO LIMITED, O.B. PROPERTIES CANADA 
LTD., JAM SOUND SPECIALISTS CANADA LTD., and O.B. 
PROPERTIES LIMITED PARTNERSHIP  (Applicants) 


   
BEFORE:  SIMMONS J.A. (In Chambers) 
   
COUNSEL:  William V. Sasso and Evlynn Lipton 
  for the moving party, Randy Oram 
   
  Richard B. Jones and Tiffany Little 
  for Amico Contracting & Engineering (1992) Inc., Amicone 


Design Build Inc., Amicone Holdings Limited and Boblo 
Property Finance Inc. 


   
  John D. Leslie and Angela D’Alessandro 
  for Monitor  


G.S. MacLeod & Associates Inc., as Receiver and Manager 
  and for New Century Bank, assignee Pramco, IL, LLC and Bank 


One (Michigan) 
   
HEARD:  December 14, 2004 


Motion for leave to appeal from the orders made by Justice Joseph G. Quinn of the 
Superior Court of Justice dated November 22, 2004 and November 25, 2004. 


[1]  Randy Oram requests leave to appeal an order of Quinn J. dated November 22, 
2004, sanctioning a plan of arrangement under the Companies' Creditors Arrangement 
Act, R.S.C. 1985, c. C-36 (the “CCAA”), and a related vesting order dated November 25, 
2004, implementing the plan of arrangement. Pursuant to the terms of those orders, the 
assets of the applicants (the “debtor companies”) were vested in a new company owned 
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by an affiliate of Amico Contracting & Engineering (1992) Inc., the secured creditor that 
proposed the plan of arrangement. 


[2]  The debtor companies are the developers of Bob-Lo Island, which is a relatively 
small island located in the Detroit River. Randy Oram is a shareholder of at least one of 
the debtor companies as well as an unsecured creditor. Under the agreement of purchase 
and sale forming part of the plan of arrangement, the assets of the debtor companies were 
sold for approximately $11,500,000 in satisfaction of secured creditors’ claims totalling 
$19,219,744. 


[3]  Randy Oram raises a number of proposed grounds of appeal. However, the focus 
of his objections is that the plan of arrangement is a secured-creditor-led plan that 
excludes the unsecured creditors from any realistic prospect of recovery, without 
requiring the secured creditors to go through the formal process of enforcing their 
security and without exposing the secured assets to the market.  


[4]  Randy Oram submits that the significant issue raised for consideration on appeal is 
a review of the factors that should guide a court’s exercise of discretion when considering 
secured-creditor-led plans of arrangement. He contends that, in this case, the motion 
judge erred by allowing the secured creditors to use the CCAA procedure as a shortcut for 
liquidating secured assets and by failing to require the secured creditors to proceed with 
enforcing their security in the ordinary course. 


[5]  Before hearing this matter on the merits, I dismissed a preliminary motion by 
Amico to transfer this motion to a panel of this court. Following that ruling (which was 
released orally), no requests were made to adjourn this motion. However, I permitted the 
responding parties to file copies of various orders and reports during the course of the 
hearing without objection from Randy Oram.  


[6]  For the reasons that follow, the motion for leave to appeal is dismissed. 


Background  


[7]  In November 2003 Randy Oram commenced an oppression application against 
several of the debtor companies (the “respondent companies”) and two shareholders of 
the respondent companies (John Oram and Gary Oram). On May 3, 2004, within the 
context of the oppression application, the court appointed KPMG Inc. as receiver of the 
assets of the respondent companies. However, in early June 2004, KPMG applied to be 
removed as receiver due to a lack of available funding for operations and costs. As a 
result of KPMG's application, on June 15, 2004, the court appointed G. S. MacLeod & 
Associates Inc. as the replacement receiver. 
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[8]  On June 25, 2004, an Initial Order was made with respect to the debtor companies 
under the CCAA. That order stayed proceedings against the debtor companies, authorized 
G. S. MacLeod & Associates to continue to act as receiver of the debtor companies, and 
also appointed G. S. MacLeod & Associates as the Monitor for purposes of the CCAA 
proceeding.  


[9]  In its Seventh Report dated October 25, 2004, the Monitor described the assets and 
holdings of the debtor companies as follows: 


Applicant General Description of Property 


1078385 Ontario Limited Certain unsold lots and undeveloped lands on 
Boblo Island  


 


Island Cove Development Ltd. 


 


Certain lands held for future development on 
Boblo Island 


 


1128625 Ontario Limited 


 


Marina and facilities on Boblo Island 


 


1362317 Ontario Limited 


 


Property on the mainland adjacent to ferry 
dock 


 


1168401 Ontario Limited 


 


Ferries “Crystal O” and “Courtney O” and 
related assets 


 


1099164 Ontario Limited 


 


Construction Barge used at Boblo Island 


 


O.B. Properties Canada  
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Ltd., JAM Sound Specialists 


Canada Ltd., OB Properties 


Limited Partnership 


 


 


No identified assets 


[10] In the same report, the Monitor outlined the status of development on Bob-Lo 
Island in the period leading up to the CCAA application: 


7. Property development activity had ceased on the island 
well prior to the appointment of the Receiver. Ferry service 
had been interrupted for many weeks as a result of the ferries 
having been taken out of service for extensive repairs. No 
repair work had been commenced at the time of the 
Receiver's appointment. The water plants and sewage 
treatment plant on the island were being operated and 
maintained by the Township of Amherstburg. The provincial 
government and the Township had been delayed in starting a 
contract for the construction of a watermain to the island, to 
replace the plant that was in a hazardous state of repair, due to 
the inability to secure certain land easements from 1078385 
Ontario Limited. 


8. The Township had made interim arrangements for 
emergency services to the island while the ferries remained 
out of service, but residents remained concerned about health 
and safety issues surrounding the island. Many expressed 
concern that, unless the [debtor companies] could restructure 
with fresh investment capital, their property values would 
erode rapidly. 


9. On the island there was a partially completed 5-storey, 39-
unit condominium on which work had effectively ceased in 
mid-2003. Although a number of units had been pre-sold, the 
agreements of purchase and sale had expired and purchasers 
were seeking the return of deposits. There were substantial 
liens registered by construction contractors. 


10. The Receiver was given authority from the Court to 
borrow funds to take steps that it considered necessary and 
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desirable to protect and preserve the value of the assets of the 
[debtor companies]. The Receiver was permitted to ask the 
Court for any directions that were required to fulfill its 
mandate. 


[11] In addition to the Initial Order, a Claims Procedure Order was made on June 25, 
2004, setting out a procedure for creditors to file Proofs of Claim with the Monitor and 
for the Monitor to assess those claims. Further, paragraph 15 of the June 25, 2004 Claims 
Procedure Order permitted any creditor to appeal the Monitor's assessment of any Proof 
of Claim by filing a notice of motion with the court. 


[12] Subsequent to June 25, 2004, several additional orders were made in the CCAA 
proceeding that are relevant for the purposes of this leave application. On August 31, 
2004, an order was made setting out timelines for the Claims Appeal Procedure and 
directing the Monitor to advise all creditors who had filed claims that the appeal 
procedure was intended to resolve voting and distribution rights. The timeline set out in 
the August 31, 2004 order provided that claims appeals would be heard during the week 
of October 4, 2004.  


[13] On October 4, 2004, an order was made authorizing and approving the activities of 
the Monitor as outlined in its Sixth Report dated September 30, 2004. In its Sixth Report, 
the Monitor indicated that there had been no cross examinations scheduled in respect of 
any unsecured claims appeals. In addition, the Monitor stated that Amico's legal counsel 
had expressed the opinion that the value of the lands and operations was “such that 
recovery for unsecured creditors is unlikely under any scenario”. The Monitor indicated 
that it would support a motion to adjourn the hearing of appeals on unsecured claims 
“until such time as it is clear that they will be called to vote on a Plan of Arrangement”. 


[14] On October 14, 2004, an order was made directing that a meeting of secured 
creditors be held on November 1, 2004 to consider a plan of arrangement proposed by 
Amico. Further, in an order dated November 22, 2004 (not the order that Randy Oram 
seeks leave to appeal), the court authorized and approved the activities of the Monitor as 
outlined in its Seventh Report dated October 25, 2004 and as outlined in its Eighth Report 
dated November 4, 2004. 


[15] In its Seventh Report dated October 25, 2004, the Monitor described Amico's plan 
of arrangement and the process for approving it, set out the Monitor's valuation analysis 
of the debtor companies’ assets and opined that the plan of arrangement was favourable 
to the interests of the secured creditors.  


[16] The Monitor's Seventh Report set out the stated purpose of the Amico plan of 
arrangement as being “to effect a reorganization of the secured creditors of the [debtor 
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companies] in a manner that provides consistent and equitable treatment among Secured 
Creditors and maintains the business and assets of the [debtor companies] as a going 
concern”.  


[17] The Monitor indicated that the proposed purchase price for the debtor companies’ 
assets was $11,500,000. The cash component of the purchase price would be distributed 
by the Monitor to repay the Receiver's borrowings, outstanding fees and disbursements of 
the Receiver and Monitor, and unremitted payroll source deductions of the debtor 
companies. The balance of the purchase price would be debt instruments issued in final 
satisfaction of secured creditors’ claims. In addition to the $11,500,000 purchase price, 
Amico would assume the existing obligations of the debtor companies with respect to the 
statutory liens of the Township of Amherstburg for municipal taxes and the construction 
liens on the condominium property. 


[18] As part of its valuation analysis, the Monitor outlined the allocation of the 
$11,500,000 purchase price in the proposed agreement of purchase and sale, explained 
that it (the Monitor) had obtained independent property valuations disclosing a total value 
for the debtor companies' assets of $11,997,182, and provided its assessment of how 
certain of the asset valuations compared to the purchase price of those assets in the 
proposed agreement of purchase and sale. Further, the Monitor indicated that the 
valuation that it had obtained of the island lands was based on a “Development 
Approach”, while the appraisal of the mainland properties was based on the “Direct 
Comparison Approach”.  


[19] Turning to liabilities, the Monitor stated that it had accepted secured claims 
totalling $19,219,7441 and lien claims of $692,011. The Monitor also noted that there 
was a further lien claim in excess of $5 million yet to be assessed by the court. The 
Monitor expressed the view that “the assets of the [debtor companies] are of insufficient 
value to generate any recovery for unsecured creditors”.  


[20] In addition, the Monitor opined that if the plan of arrangement fails “it would be 
very difficult to maximize value on a forced realization basis”. Further, the Monitor 
indicated that it would be very difficult, in a liquidation scenario, “to realize values that 
compare to those attainable on a going concern basis”.  


[21] Among other reasons for recommending the plan of arrangement, the Monitor 
referred to having discussions with Amico indicating that Amico “has long term 
residential development plans for the island which would benefit the island residents 


                                              
1 The November 22, 2004 order lists secured claims totalling $17,688,663.16. However, as noted in paragraph 17 of 
these reasons, under the plan of arrangement, Amico assumed the obligations of the debtor companies for municipal 
taxes owing to the Town of Amherstburg and for the construction liens on the condominium property.  
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compared to a forced realization scenario”. The Monitor described the plan of 
arrangement as being advantageous because “[i]t is a going concern solution that 
generates higher overall returns than would be achieved in a forced realization”. 


[22] In its Eighth Report dated November 4, 2004, the Monitor reported that a majority 
in number (13 of 17) of eligible Secured Creditors representing 89.6% of the value of 
such secured claims voted to approve the plan of arrangement as amended at the 
November 1, 2004 meeting. 


The Motion Judge's Reasons 


[23] In oral reasons, the motion judge noted that there are three criteria for assessing 
whether a plan of arrangement should be sanctioned: 


i) there must be strict compliance with all statutory 
requirements; 


ii) all materials filed and procedures carried out must be 
examined to determine if anything has been done, or 
purported to be done, that is not authorized by the CCAA; and  


iii) the Plan must be fair and reasonable. 


[24] The motion judge stated that he was satisfied that the first two criteria were met as 
he had supervised the proceedings from their commencement. In deciding to approve the 
plan, he referred to the following seven factors: 


i) A majority of the secured creditors has approved the Plan. 


ii) The Monitor has recommended that the Plan be 
sanctioned. 


iii) There was only one Plan before the court. Mr. John Oram 
filed a Plan at the opening of court on this day. This Plan has 
not complied with the CCAA rules and cannot be considered. 


iv) Next, the alternative to the Amico Plan is bankruptcy; 
substantial, additional legal costs; and delay. 
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v) Next, I find that the debt of the secured creditors exceeds 
the equity. 


vi) Next, the unsecured creditors will not recover under the 
proposed Plan, and will not recover if the Plan is not 
approved. 


vii) The Plan proposes to develop the island as originally 
proposed. There are no guarantees it will be successful. If the 
proposed Plan is successful, it will limit the losses of the 
secured creditors and will maintain the equities of the existing 
residential owners.  


[25] The motion judge reviewed Randy Oram's objections and rejected them. First, 
while acknowledging that the proposed Plan benefited the secured creditors only, the 
motion judge found that “there is no equity in the island to satisfy any claims of the 
unsecured creditors”. Second, although he agreed that the Plan does not maintain the 
debtor companies as going concerns, the motion judge noted that the Plan does propose 
to continue their enterprise. Third, although he accepted that, to a certain extent, the Plan 
permits shortcuts in the realization of assets, the motion judge found that to be the nature 
of the CCAA. He noted that there were provisions in place to safeguard the creditors and 
that any issues with regard to any debt or asset could have been raised during the course 
of the proceeding. Finally, the motion judge disagreed that there had been no effort to 
expose the assets to the marketplace. He said that the principal of Amico had offered to 
assign his position but that no one was willing to accept it, that no one had made an 
alternate proposal and that valuations of the property had been filed. 
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Analysis 


[26] Although section 13 of the CCAA does not particularize the grounds upon which 
leave to appeal may be granted, this court will grant leave “only sparingly”, when 
satisfied that there are “serious and arguable grounds that are of real and significant 
interest to the parties”: Re Air Canada (2003), 45 C.B.R. (4th) 163 at para. 2 (Ont. C.A.); 
Re Country Style Food Services Inc. (2002), 158 O.A.C. 30; Re Blue Range Resources 
Corporation (1999), 12 C.B.R. (4th) 186 (Ont. C.A.); and Re Canadian Red Cross 
Society, [2003] O.J. No. 5669 (C.A.).  


[27] In this case, Randy Oram submits that there are serious and arguable grounds for 
suggesting that, by sanctioning Amico's Plan and granting a vesting order to a non-arm's 
length purchaser, the motion judge erred in the application of the legal principles for 
determining if a CCAA plan is fair and reasonable. In particular, the Randy Oram 
contends that the plan: 


i) is contrary to the broad, remedial purpose of the CCAA, 
namely to give debtor companies an opportunity to find a way 
out of financial difficulties short of other drastic remedies; 


ii) is a proposal by the secured creditors for the exclusive 
benefit of the secured creditors, designed to liquidate the 
property of the debtor companies without regard to the 
interests of the debtor companies, their lien claimants, 
unsecured creditors or shareholders; 


iii) does not provide for the continued operation of the debtor 
companies as going concerns; 


iv) does not provide for the marketing and sale of the property 
to maximize its value for all of the debtor companies' 
stakeholders; 


v) rather than leaving unsecured creditors as an unaffected 
class, releases their claims against the property, the debtor 
companies, Amico, and the purchaser; 


vi) eliminates any right of the debtor companies or their other 
creditors or shareholders to recover anything in the event of 
the profitable development of Bob-Lo Island; and 
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vii) is a secured creditor only plan in circumstances where the 
intended beneficiaries of the Plan may have security of 
questionable validity and priority. 


[28] In addition, Randy Oram contends that, in the specific circumstances of this case, 
rather than approving the proposed Plan, the motion judge should have required the 
secured creditors to proceed with enforcing their security in the ordinary course. He 
relies, in particular, on the following comments of Ground J. in Enterprise Capital 
Management Inc. v. Semi-Tech Corp. (1999), 10 C.B.R. (4th) 133 at 142-143 (S.C.J.): 


The application now before this Court is somewhat of a rarity 
in that the application is brought by an applicant representing 
a group of creditors and not by the company itself as is the 
usual case... 


In the absence of any indication that Enterprise [secured 
creditor] proposes a plan which would consist of some 
compromise or arrangement between Semi-Tech [the 
Company] and its creditors and permit the continued 
operation of Semi-Tech and its subsidiaries in some 
restructured form, it appears to me that it would be 
inappropriate to make any order pursuant to the CCAA. If the 
Noteholders intended simply to liquidate the assets of Semi-
Tech and distribute the proceeds, it would appear that they 
could do so by proceeding under the Trust Indenture on the 
basis of the alleged covenant defaults, accelerating the 
maturity date of the Notes, realizing on their security in the 
shares of Singer and recovering any balance due on the Notes 
by the appointment of a receiver or otherwise. 


If any such steps were taken by the Noteholders, Semi-Tech 
could at that time bring its own application pursuant to the 
CCAA outlining a restructuring plan which would permit the 
continued operation of the company and its subsidiaries and 
be in conformity with the purpose and intent of the 
legislation. 


[29] I reject Randy Oram's submission that the proposed appeal raises serious and 
arguable grounds that satisfy the test for granting leave to appeal for nine reasons.  


[30] First, although the question of whether a plan of arrangement under which the 
assets of the debtor company will be disposed of and the debtor company will not 
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continue as a going concern is contrary to the purposes of the CCAA may not have been 
resolved by this court, contrary to Randy Oram’s written submissions, this is not the first 
time a secured-creditor-led plan, which operates exclusively for the benefit of secured 
creditors and under which the assets of the debtor company will be disposed of and the 
debtor company will not continue as a going concern, has received court approval: see Re 
Anvil Range Mining Corp. (2001), 25 C.B.R. (4th) 1 (Ont. S.C.J.), aff’d on other grounds 
[2002] O.J. No. 2606 (C.A.). (See also the discussion of the purposes of the CCAA in the 
cases referred to in Re Anvil Range Mining Corp., supra at para. 11 (S.C.J.)). 


[31] Moreover, the fact that unsecured creditors may receive no recovery under a 
proposed plan of arrangement2 does not, of itself, negate the fairness and reasonableness 
of a plan of arrangement: Re Anvil Range Mining Corp., supra at para. 31 (C.A.). 


[32] Second, this case is distinguishable from Enterprise Capital Management and, in 
any event, the comments from Enterprise Capital Management on which Randy Oram 
relies are obiter. In this case, the issue to be decided by the motion judge was not whether 
the CCAA procedure should be invoked by a secured creditor proposing nothing more 
than a liquidation of a debtor company’s assets, but rather it was whether a proposed plan 
of arrangement put forward in the context of an ongoing CCAA proceeding was fair and 
reasonable. In my view, while not irrelevant to determining whether the plan of 
arrangement was fair and reasonable, the comments in Enterprise Capital Management 
(which were made after Ground J. had decided that the CCAA did not apply to the debtor 
company) were not made in the same context and cannot be read as determining that 
issue. 


[33] Third, although there was evidence before the motion judge of prior valuations 
indicating a substantially higher value for the debtor companies’ assets than the 
valuations obtained by the Monitor, only one of the prior valuations was actually filed 
before the motion judge.3 That valuation projected gross profits of US$37,400,000 for the 
development of the island, based on 607 lots, 160 boat docks and a budget of 
US$80,100,000. As there was no proposal before the motion judge to provide a budget of 
US$80,100,000, the valuation evidence before the motion judge did not undermine the 


                                              
2 As I read paragraph 7.6 of the plan of arrangement in this case, it does not provide a formal release of the debtor 
companies by the unsecured creditors. However, the practical effect of the plan of arrangement is that the unsecured 
creditors have no realistic prospect of recovery against the debtor companies. 
3 None of the valuation evidence that was before the motion judge appears to be included in the materials filed with 
this court. The evidence relied upon by Randy Oram is referred to in paras. 30-33 of the Goodwyn affidavit. 
However, the one valuation that was appended as an exhibit to that affidavit was not included in the material filed on 
this motion. Moreover, the valuation report obtained by the Monitor is not in the material filed on this motion. 
However, there is an executive summary of the valuation attached to the Monitor's Fifth Report and the valuation 
results are summarized in the Monitor’s Seventh Report. 
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Monitor's conclusion that “the assets of the [debtor companies] are of insufficient value 
to generate any recovery for unsecured creditors”. 


[34] Fourth, there was no valuation evidence before the motion judge to support Randy 
Oram’s position that requiring the secured creditors to enforce their security in the 
ordinary course would produce a level of recovery in excess of that generated by the plan 
of arrangement. In particular, apart from the evidence referred to in paragraph 33 of these 
reasons, Randy Oram did not file valuation evidence indicating the likely return in the 
event of creditor realizations in the ordinary course. 


[35] Fifth, there was no valuation evidence before the motion judge capable of 
undermining the Monitor's conclusion that if the plan of arrangement failed “it would be 
very difficult to maximize value on a forced realization basis” and that it would be very 
difficult, in a liquidation scenario, “to realize values that compare to those attainable on a 
going concern basis”. As already noted, apart from the evidence referred to in paragraph 
33 of these reasons, Randy Oram did not file valuation evidence indicating the likely 
return in the event of creditor realizations in the ordinary course. Moreover, particularly 
because the assets of the debtor companies were held in different names and were subject 
to the claims of different secured creditors, the Monitor’s conclusions are consistent with 
common sense. 


[36] Sixth, apart from the valuation evidence referred to in paragraph 33 of these 
reasons and a general assertion that the valuation reports obtained by the Monitor did not 
account for the value of the secured claims, before me, Randy Oram did not advance 
specific criticisms of the valuation evidence obtained by the Monitor. In fact, the 
valuation report obtained by the Monitor was not even filed on the leave motion.  


[37] In my view, it is not the function of a valuator to account for monies invested in an 
asset. Moreover, the secured creditors’ approval of a plan of arrangement that did not 
provide them with full recovery, the absence of conflicting valuation evidence, and the 
fact that no alternative plan was forthcoming belie Randy Oram's suggestion that some 
more favourable option was available. 


[38] Seventh, although Randy Oram contends that G. S. MacLeod & Associates failed 
to fulfill the obligation imposed on it in the receivership order to evaluate all options for 
maximizing the value of the debtor companies’ assets and to report to the court 
concerning its findings, G. S. MacLeod & Associates contests the existence of that 
obligation, and the receivership order is not before me. Even if G. S. MacLeod & 
Associates had the obligation that Randy Oram relies on, it was open to Randy Oram to 
seek an order in the CCAA proceeding compelling G. S. MacLeod & Associates to fulfill 
that obligation. Randy Oram did not do so. 
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[39] Eighth, although Randy Oram submits that the validity of many of the secured 
creditors’ claims is suspect, in my view, the fact that the claims procedure permitted any 
creditor to challenge the Monitor’s determination of a particular claim by appealing to the 
court is a complete answer to this proposed ground of appeal.  


[40] I am aware that Randy Oram contends that the Monitor has acknowledged that, for 
a variety of reasons (including the short time for reviewing creditors’ claims, the 
incomplete records of the debtor companies and the complexity of certain claims), its 
analysis of the creditors’ claims was limited. In addition, he submits that the principal 
development company was insolvent as of 2000, therefore calling into question the 
validity of any security granted after that date. However, given that Randy Oram and the 
other unsecured creditors had the opportunity to raise any and all such concerns in court, 
within the context of the CCAA claims procedure, I fail to see how this submission raises 
a serious issue on appeal. 


[41] Ninth, although the plan of arrangement did not provide for the debtor companies 
to continue as going concerns, it did propose continuing their enterprise, including the 
aspects of the enterprise that would provide continuing benefits to the existing residents 
of the island e.g. the ferry service.  


[42] Based on the foregoing reasons, I conclude that Randy Oram failed to demonstrate 
arguable grounds for appealing the motion judge’s finding that “the debt of the secured 
creditors exceeds the equity [in the debtor companies’ property]”. Randy Oram has not 
therefore established any reasonable possibility that he has an economic interest in the 
assets forming the subject matter of the proposed appeal. In addition, I conclude that to 
the extent there may be any arguable merit in the issue of whether the proposed plan of 
arrangement was contrary to the purposes of the CCAA, Randy Oram failed to 
demonstrate that there is sufficient merit in that issue to justify granting leave to appeal in 
the circumstances of this case. 


[43] As I have concluded that Randy Oram did not meet the test for granting leave to 
appeal, it is not necessary that I determine whether registration of the vesting order on 
November 25, 2004 renders the proposed appeal moot. However, I do not accept Randy 
Oram's submission that the fact that the recipient of the vesting order was a non-arm’s 
length party somehow changes the considerations leading to the conclusion that, 
following registration, a vesting order is no longer subject to appeal: see Re Regal 
Constellation Hotel Ltd., [2004] O.J. No. 2744 (C.A.). I also note that Randy Oram did 
not provide an explanation for failing to seek terms that would have permitted him to 
appeal the vesting order. Both of these factors militate against the viability of the 
proposed appeal. 
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Disposition 


[44] Based on the foregoing reasons, the motion for leave to appeal is dismissed. 


[45] The parties agreed that $10,000 was a reasonable figure for costs of the leave 
motion. However, Randy Oram did not agree that Amico and the Monitor should each be 
entitled to costs in that amount. I agree.  


[46] In my view, since Amico did not file a factum addressing the merits of the leave 
motion, and since the Monitor did not file a factum at all, a global award of $10,000 
would be excessive. In the circumstances, costs of the leave motion are awarded to 
Amico and the Monitor on a partial indemnity basis, fixed at $4,000 in favour of Amico 
and $2,500 in favour of the Monitor, both inclusive of disbursements and applicable 
G.S.T. 


 
“Janet Simmons J.A.” 
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E N D O R S E M E N T 
 
[1]      The motion before this court is brought by the Applicants pursuant to s. 6 of the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) for the 
sanction of a plan (the “Plan”) put forward by the Applicants for distributions to each creditor in 
the General Claimants Class (“GCC”) and each creditor in the Personal Injury Claimants Class 
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(“PICC”), such distributions to be funded from the contributed funds paid to the Monitor by the 
subject parties (“SP”) as defined in the Plan. 


[2]      The Plan is not a restructuring plan but is a unique liquidation plan funded entirely by 
parties other than the Applicants. 


[3]      The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a 
global resolution of a large number of product liability and other lawsuits commenced 
principally in the United States of America by numerous claimants and which relate to products 
formerly advertised, marketed and sold by MuscleTech Research and Development Inc. (“MDI”) 
and to resolve such actions as against the Applicants and Third Parties. 


[4]      In addition to the Applicants, many of these actions named as a party defendant one or 
more of: (a) the directors and officers, and affiliates of the Applicants (i.e. one or more of the 
Iovate Companies); and/or (b) arm’s length third parties such as manufacturers, researchers and 
retailers of MDI’s products (collectively, the “Third Parties”).  Many, if not all, of the Third 
Parties have claims for contribution or indemnity against the Applicants and/or other Third 
Parties relating to these actions. 


The Claims Process 


[5]      On March 3, 2006, this court granted an unopposed order (the “Call For Claims Order”) 
that established a process for the calling of: (a) all Claims (as defined in the Call For Claims 
Order) in respect of the Applicants and its officers and directors; and (b) all Product Liability 
Claims (as defined in the Call For Claims Order) in respect of the Applicants and Third Parties. 


[6]      The Call For Claims Order required people who wished to advance claims to file proofs 
of claim with the Monitor by no later than 5:00 p.m. (EST) on May 8, 2006 (the “Claims Bar 
Date”), failing which any and all such claims would be forever barred.  The Call For Claims 
Order was approved by unopposed Order of the United States District Court for the Southern 
District of New York (the “U.S. Court”) dated March 22, 2006.  The Call For Claims Order set 
out in a comprehensive manner the types of claims being called for and established an elaborate 
method of giving broad notice to anyone who might have such claims. 


[7]      Pursuant to an order dated June 8, 2006 (the “Claims Resolution Order”), this court 
approved a process for the resolution of the Claims and Product Liability Claims.  The claims 
resolution process set out in the Claims Resolution Order provided for, inter alia: (a) a process 
for the review of proofs of claim filed with the Monitor; (b) a process for the acceptance, 
revision or dispute, by the Applicants, with the assistance of the Monitor, of Claims and/or 
Product Liability Claims for the purposes of voting and/or distribution under the Plan; (c) the 
appointment of a claims officer to resolve disputed claims; and (d) an appeal process from the 
determination of the claims officer.  The Claims Resolution Order was recognized and given 
effect in the U.S. by Order of the U.S. Court dated August 1, 2006. 


[8]      From the outset, the Applicants’ successful restructuring has been openly premised on a 
global resolution of the Product Liability Claims and the recognition that this would be 
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achievable primarily on a consensual basis within the structure of a plan of compromise or 
arrangement only if the universe of Product Liability Claims was brought forward.  It was known 
to the Applicants that certain of the Third Parties implicated in the Product Liability Actions 
were agreeable in principle to contributing to the funding of a plan, provided that as a result of 
the restructuring process they would achieve certainty as to the resolution of all claims and 
prospective claims against them related to MDI products.  It is fundamental to this restructuring 
that the Applicants have no material assets with which to fund a plan other than the contributions 
of such Third Parties. 


[9]      Additionally, at the time of their filing under the CCAA, the Applicants were involved in 
litigation with their insurer, Zurich Insurance Company (“Zurich Canada”) and Zurich America 
Insurance Company, regarding the scope of the Applicants’ insurance coverage and liability for 
defence expenses incurred by the Applicants in connection with the Product Liability Actions. 


[10]      The Applicants recognized that in order to achieve a global resolution of the Product 
Liability Claims, multi-party mediation was more likely to be successful in providing such 
resolution in a timely manner than a claims dispute process.  By unopposed Order dated April 
13, 2006 (the “Mediation Order”), this court approved a mediation process (the “Mediation”) to 
advance a global resolution of the Product Liability Claims.  Mediations were conducted by a 
Court-appointed mediator between and among groups of claimants and stakeholders, including 
the Applicants, the Ad Hoc Committee of MuscleTech Tort Claimants (which had previously 
received formal recognition by the Court and the U.S. Court), Zurich Canada and certain other 
Third Parties. 


[11]      The Mediation facilitated meaningful discussions and proved to be a highly successful 
mechanism for the resolution of the Product Liability Claims.  The vast majority of Product 
Liability Claims were settled by the end of July, 2006.  Settlements of three other Product 
Liability Claims were achieved at the beginning of November, 2006.  A settlement was also 
achieved with Zurich Canada outside the mediation.  The foregoing settlements are conditional 
upon a successfully implemented Plan that contains the releases and injunctions set forth in the 
Plan. 


[12]      As part of the Mediation, agreements in respect of the funding of the foregoing 
settlements were achieved by and among the Applicants, the Iovate Companies and certain Third 
Parties, which funding (together with other funding being contributed by Third Parties) 
(collectively, the “Contributed Funds”) comprises the funds to be distributed to affected creditors 
under the Plan.  The Third Party funding arrangements are likewise conditional upon a 
successfully implemented Plan that contains the releases and injunctions set forth in the Plan. 


[13]      It is well settled law that, for the court to exercise its discretion pursuant to s. 6 of the 
CCAA and sanction a plan, the Applicants must establish that: (a) there has been strict 
compliance with all statutory requirements and adherence to previous orders of the court; (b) 
nothing has been done or purported to be done that is not authorized by the CCAA; and (c) the 
Plan is fair and reasonable. 
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[14]      On the evidence before this court I am fully satisfied that the first two requirements have 
been met.  At the outset of these proceedings, Farley J. found that the Applicants met the criteria 
for access to the protection of the CCAA.  The Applicants are insolvent within the meaning of 
Section 2 of the CCAA and the Applicants have total claims within the meaning of Section 12 of 
the CCAA in excess of $5,000,000. 


[15]      By unopposed Order dated December 15, 2006 (the “Meeting Order”), this Court 
approved a process for the calling and holding of meetings of each class of creditors on January 
26, 2007 (collectively, the “Meetings”), for the purpose of voting on the Plan.  The Meeting 
Order was approved by unopposed Order of the U.S. Court dated January 9, 2007.  On December 
29, 2006, and in accordance with the Meeting Order, the Monitor served all creditors of the 
Applicants, with a copy of the Meeting Materials (as defined in the Meeting Order). 


[16]      The Plan was filed in accordance with the Meeting Order.  The Meetings were held, 
quorums were present and the voting was carried out in accordance with the Meeting Order.  The 
Plan was unanimously approved by both classes of creditors satisfying the statutory requirements 
of the CCAA. 


[17]      This court has made approximately 25 orders since the Initial Order in carrying out its 
general supervision of all steps taken by the Applicants pursuant to the Initial CCAA order and 
in development of the Plan.  The U.S. Court has recognized each such order and the Applicants 
have fully complied with each such order. 


The Plan is Fair and Reasonable 


[18]      It has been held that in determining whether to sanction a plan, the court must exercise its 
equitable jurisdiction and consider the prejudice to the various parties that would flow from 
granting or refusing to grant approval of the plan and must consider alternatives available to the 
Applicants if the plan is not approved.  An important factor to be considered by the court in 
determining whether the plan is fair and reasonable is the degree of approval given to the plan by 
the creditors.  It has also been held that, in determining whether to approve the plan, a court 
should not second-guess the business aspects of the plan or substitute its views for that of the 
stakeholders who have approved the plan. 


[19]      In the case at bar, all of such considerations, in my view must lead to the conclusion that 
the Plan is fair and reasonable.  On the evidence before this court, the Applicants have no assets 
and no funds with which to fund a distribution to creditors.  Without the Contributed Funds there 
would be no distribution made and no Plan to be sanctioned by this court.  Without the 
Contributed Funds, the only alternative for the Applicants is bankruptcy and it is clear from the 
evidence before this court that the unsecured creditors would receive nothing in the event of 
bankruptcy. 


[20]      A unique feature of this Plan is the Releases provided under the Plan to Third Parties in 
respect of claims against them in any way related to “the research, development, manufacture, 
marketing, sale, distribution, application, advertising, supply, production, use or ingestion of 
products sold, developed or distributed by or on behalf of” the Applicants (see Article 9.1 of the 
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Plan).  It is self-evident, and the Subject Parties have confirmed before this court, that the 
Contributed Funds would not be established unless such Third Party Releases are provided and 
accordingly, in my view it is fair and reasonable to provide such Third Party releases in order to 
establish a fund to provide for distributions to creditors of the Applicants.  With respect to 
support of the Plan, in addition to unanimous approval of the Plan by the creditors represented at 
meetings of creditors, several other stakeholder groups support the sanctioning of the Plan, 
including Iovate Health Sciences Inc. and its subsidiaries (excluding the Applicants) 
(collectively, the “Iovate Companies”), the Ad Hoc Committee of MuscleTech Tort Claimants, 
GN Oldco, Inc. f/k/a General Nutrition Corporation, Zurich American Insurance Company, 
Zurich Insurance Company, HVL, Inc. and XL Insurance America Inc.  It is particularly 
significant that the Monitor supports the sanctioning of the Plan. 


[21]      With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the 
obvious prejudice to the creditors who would receive nothing by way of distribution in respect of 
their claims, other stakeholders and Third Parties would continue to be mired in extensive, 
expensive and in some cases conflicting litigation in the United States with no predictable 
outcome. 


[22]      The sanction of the Plan was opposed only by prospective representative plaintiffs in five 
class actions in the United States.  This court has on two occasions denied class action claims in 
this proceeding by orders dated August 16, 2006 with respect to products containing prohormone 
and dated December 11, 2006 with respect to Hydroxycut products.  The first of such orders was 
appealed to the Ontario Court of Appeal and the appeal was dismissed.  The second of such 
orders was not appealed.  In my reasons with respect to the second order, I stated as follows: 


 …This CCAA proceeding was commenced for the purpose of achieving a global 
resolution of all product liability and other lawsuits commenced in the United 
States against Muscletech.  As a result of strenuous negotiation and successful 
court-supervised mediation through the District Court, the Applicants have 
succeeded in resolving virtually all of the outstanding claims with the exception 
of the Osborne claim and, to permit the filing of a class proof of claim at this 
time, would seriously disrupt and extend the CCAA proceedings and the approval 
of a Plan and would increase the costs and decrease the benefits to all 
stakeholders.  There appears to have been adequate notice to potential claimants 
and no member of the putative class other than Osborne herself has filed a proof 
of claim.  It would be reasonable to infer that none of the other members of the 
putative class is interested in filing a claim in view of the minimal amounts of 
their claims and of the difficulty of coming up with documentation to support 
their claim.  In this context the comments of Rakoff, J. in Re Ephedra Products 
Liability Litigation (2005) U.S. Dist. LEXIS 16060 at page 6 are particularly apt. 


 
Further still, allowing the consumer class actions would 
unreasonably waste an estate that was already grossly insufficient 
to pay the allowed claims of creditors who had filed timely 
individual proofs of claim.  The Debtors and Creditors Committee 
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estimate that the average claim of class [*10] members would be $ 
30, entitling each claimant to a distribution of about $ 4.50 (figures 
which Barr and Lackowski do not dispute; although Cirak argues 
that some consumers made repeated purchases of Twinlabs steroid 
hormones totaling a few hundred dollars each).  Presumably, each 
claimant would have to show some proof of purchase, such as the 
product bottle.  Because the Debtor ceased marketing these 
products in 2003, many purchasers would no longer have such 
proof.  Those who did might well find the prospect of someday 
recovering $ 4.50 not worth the trouble of searching for the old 
bottle or store receipt and filing a proof of claim.  Claims of class 
members would likely be few and small.  The only real 
beneficiaries of applying Rule 23 would be the lawyers 
representing the class.  Cf Woodward, 205 B.R. at 376-77.  The 
Court has discretion under Rule 9014 to find that the likely total 
benefit to class members would not justify the cost to the estate of 
defending a class action under Rule 23. 
 


 [35] In addition, in the case at bar, there would appear to be substantial doubt 
as to whether the basis for the class action, that is the alleged false and misleading 
advertising, would be found to be established and substantial doubt as to whether 
the class is certifiable in view of being overly broad, amorphous or vague and 
administratively difficult to determine.  (See Perez et al. v. Metabolife 
International Inc. (2003) U.S. Dist. LEXIS 21206 at pages 3-5).  The timing of 
the bringing of this motion in this proceeding is also problematic.  The claims bar 
date has passed.  The mediation process is virtually completed and the Osborne 
claim is one of the few claims not settled in mediation although counsel for the 
putative class were permitted to participate in the mediation process.  The filing of 
the class action in California occurred prior to the initial CCAA Order and at no 
prior time has this court been asked to approve the filing of a class action proof of 
claim in these proceedings.  The claims of the putative class members as reflected 
in the comments of Rakoff, J. quoted above would be limited to a refund of the 
purchase price for the products in question and, in the context of insolvency and 
restructuring proceedings, de minimus claims should be discouraged in that the 
costs and time in adjudicating such claims outweigh the potential recoveries for 
the claimants.  The claimants have had ample opportunity to file evidence that the 
call for claims order or the claims process as implemented has been prejudicial or 
unfair to the putative class members. 


  
[23]      The representative Plaintiffs opposing the sanction of the Plan do not appear to be 
rearguing the basis on which the class claims were disallowed.  Their position on this motion 
appears to be that the Plan is not fair and reasonable in that, as a result of the sanction of the 
Plan, the members of their classes of creditors will be precluded as a result of the Third Party 
Releases from taking any action not only against MuscleTech but against the Third Parties who 
are defendants in a number of the class actions.  I have some difficulty with this submission.  As 
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stated above, in my view, it must be found to be fair and reasonable to provide Third Party 
Releases to persons who are contributing to the Contributed Funds to provide funding for the 
distributions to creditors pursuant to the Plan.  Not only is it fair and reasonable; it is absolutely 
essential. There will be no funding and no Plan if the Third Party Releases are not provided.  The 
representative Plaintiffs and all the members of their classes had ample opportunity to submit 
individual proofs of claim and have chosen not to do so, except for two or three of the 
representative Plaintiffs who did file individual proofs of claim but withdrew them when asked 
to submit proof of purchase of the subject products.  Not only are the claims of the representative 
Plaintiffs and the members of their classes now barred as a result of the Claims Bar Order, they 
cannot in my view take the position that the Plan is not fair and reasonable because they are not 
participating in the benefits of the Plan but are precluded from continuing their actions against 
MuscleTech and the Third Parties under the terms of the Plan.  They had ample opportunity to 
participate in the Plan and in the benefits of the Plan, which in many cases would presumably  
have resulted in full reimbursement for the cost of the product and, for whatever reason, chose 
not to do so. 


The representative Plaintiffs also appear to challenge the jurisdiction of this court to authorize 
the Third Party Releases as one of the terms of the Plan to be sanctioned.  I remain of the view 
expressed in paragraphs 7-9 of my endorsement dated October 13, 2006 in this proceeding on a 
motion brought by certain personal injury claimants, as follows: 


 With respect to the relief sought relating to Claims against Third Parties, the 
position of the Objecting Claimants appears to be that this court lacks jurisdiction 
to make any order affecting claims against third parties who are not applicants in 
a CCAA proceeding.  I do not agree.  In the case at bar, the whole plan of 
compromise which is being funded by Third Parties will not proceed unless the 
plan provides for a resolution of all claims against the Applicants and Third 
Parties arising out of “the development, advertising and marketing, and sale of 
health supplements, weight loss and sports nutrition or other products by the 
Applicants or any of them” as part of a global resolution of the litigation 
commenced in the United States.  In his Endorsement of January 18, 2006, Farley 
J. stated: 


 
“the Product Liability system vis-à-vis the Non-Applicants appears to 
be in essence derivative of claims against the Applicants and it 
would neither be logical nor practical/functional to have that Product 
Liability litigation not be dealt with on an all encompassing basis.” 


 
 Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of 


compromise and arrangement, to compromise claims against the Applicants and 
other parties against whom such claims or related claims are made.  In addition, 
the Claims Resolution Order, which was not appealed, clearly defines Product 
Liability Claims to include claims against Third Parties and all of the Objecting 
Claimants did file Proofs of Claim settling [sic] out in detail their claims against 
numerous Third Parties. 
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 It is also, in my view, significant that the claims of certain of the Third Parties 


who are funding the proposed settlement have against the Applicants under 
various indemnity provisions will be compromised by the ultimate Plan to be put 
forward to this court.  That alone, in my view, would be a sufficient basis to 
include in the Plan, the settlement of claims against such Third Parties.  The 
CCAA does not prohibit the inclusion in a Plan of the settlement of claims against 
Third Parties.  In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4th) Paperny J. 
stated at p. 92: 


 
While it is true that section 5.2 of the CCAA does not authorize a 
release of claims against third parties other than directors, it does 
not prohibit such releases either.  The amended terms of the release 
will not prevent claims from which the CCAA expressly prohibits 
release. 


 
[24]      The representative Plaintiffs have referred to certain decisions in the United States that 
appear to question the jurisdiction of the courts to grant Third Party Releases.  I note, however, 
that Judge Rakoff, who is the U.S. District Court Judge is seized of the MuscleTech proceeding, 
and Judge Drain stated in a hearing in Re TL Administration Corporation on July 21, 2005: 


It appears to us to be clear that this release was, indeed, essential to the settlement 
which underlies this plan as set forth at length on the record, including by counsel 
for the official claimants committee as well as by the other parties involved, and, 
as importantly, by our review of the settlement agreement itself, which from the 
start, before this particular plan in fact was filed, included a release that was not 
limited to class 4 claims but would extend to claims in class 5 that would include 
the type of claim asserted by the consumer class claims. 


 
Therefore, in contrast to the Blechman release, this release is essential to 
confirmation of this plan and the distributions that will be made to creditors in 
both classes, class 4 and class 5. 
 
Secondly, the parties who are being released here have asserted indemnification 
claims against the estate, and because of the active nature of the  litigation against 
them, it appears that those claims would have a good chance, if not resolved 
through this plan, of actually being allowed and reducing the claims of creditors. 
 
 At least there is a clear element of circularity between the third-party claims and 
the indemnification rights of the settling third parties, which is another very 
important factor recognized in the Second Circuit cases, including Manville, 
Drexel, Finely, Kumble and the like. 
 


20
07


 C
an


LI
I 5


14
6 


(O
N 


SC
)







 


 


 
 
 


9  
 


 
The settling third parties it is undisputed are contributing by far the most assets to 
the settlement, and those assets are substantial in respect of this reorganization by 
this Chapter 11 case.  They’re the main assets being contributed. 
 
Again, both classes have voted overwhelmingly for confirmation of the plan, 
particularly in terms of the numbers of those voting.  Each of those factors, 
although they may be weighed differently in different cases, appear in all the 
cases where there have been injunctions protecting third parties. 
 
The one factor that is sometimes cited in other cases, i.e., that the settlement will 
pay substantially all of the claims against the estate, we do not view to be 
dispositive.  Obviously, substantially all of the claims against the estate are not 
being paid here.  On the other hand, even, again, in the Second Circuit cases, that 
is not a dispositive factor.  There have been numerous cases where plans have 
been confirmed over opposition with respect to third-party releases and third-party 
injunctions where the percentage recovery of creditors was in the range provided 
for under this plan. 
 
The key point is that the settlement was arrived at after arduous arm’s length 
negotiations and that it is a substantial amount and that the key parties in interest 
and the court are satisfied that the settlement is fair and it is unlikely that 
substantially more would be obtained in negotiation. 
 


[25]      The reasoning of Judge Rakoff and Judge Drain is, in my view, equally applicable to the 
case at bar where the facts are substantially similar. 


[26]      It would accordingly appear that the jurisdiction of the courts to grant Third Party 
Releases has been recognized both in Canada and in the United States. 


[27]      An order will issue sanctioning the Plan in the form of the order submitted to this court 
and appended as Schedule B to this endorsement. 


 
 


___________________________ 
Ground J. 


 
Released:  February 22, 2007


20
07


 C
an


LI
I 5


14
6 


(O
N 


SC
)



jobelanger

Surligné







 


 


SCHEDULE “A” 


 


HC Formulations Ltd. 


CELL Formulations Ltd. 


NITRO Formulations Ltd. 


MESO Formulations Ltd. 


ACE Formulations Ltd. 


MISC Formulations Ltd. 


GENERAL Formulations Ltd. 


ACE US Trademark Ltd. 


MT Canadian Supplement Trademark Ltd. 


MT Foreign Supplement Trademark Ltd. 


HC Trademark Holdings Ltd. 


HC US Trademark Ltd. 


1619005 Ontario Ltd. (f/k/a New HC US Trademark Ltd.) 


HC Canadian Trademark Ltd. 


HC Foreign Trademark Ltd. 


SCHEDULE “B” 


 


Court File No.  06-CL-6241 
 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 
 


THE HONOURABLE   )  THURSDAY, THE 15TH 
      ) 
MR. JUSTICE GROUND   )  DAY OF FEBRUARY, 2007 
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IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
AND IN THE MATTER OF MUSCLETECH RESEARCH AND 
DEVELOPMENT INC. AND THOSE ENTITIES LISTED ON 
SCHEDULE “A” HERETO 


Applicants 
SANCTION ORDER 


THIS MOTION, made by MuscleTech Research and Development Inc. (“MDI”) and 


those entities listed on Schedule “A” hereto (collectively with MDI, the “Applicants”) for an 


order approving and sanctioning the plan of compromise or arrangement (inclusive of the 


schedules thereto) of the Applicants dated December 22, 2006 (the “Plan”), as approved by each 


class of Creditors on January 26, 2007, at the Meeting, and which Plan (without schedules) is 


attached as Schedule “C” to this Order, and for certain other relief, was heard this day at 330 


University Avenue, Toronto, Ontario. 


 


ON READING: (a) the within Notice of Motion, filed; (b) the Affidavit of Terry Begley 


sworn January 31, 2007, filed; and (c) the Seventeenth Report of the Monitor dated February 7, 


2007 (the “Seventeenth Report”), filed, and upon hearing submissions of counsel to: (a) the 
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Applicants; (b) the Monitor; (c) Iovate Health Sciences Group Inc. and those entities listed on 


Schedule “B” hereto; (d) the Ad Hoc Committee of MuscleTech Tort Claimants (the 


“Committee”); (e) GN Oldco, Inc. f/k/a General Nutrition Companies; (f) Zurich Insurance 


Company; (g) GNC Corporation and other GNC newcos;  and (h) certain representative plaintiffs 


in purported class actions involving products containing the ingredient prohormone, no one 


appearing for the other persons served with notice of this Motion, as duly served and listed on 


the Affidavit of Service of Elana Polan, sworn February 2, 2007, filed, 


DEFINITIONS 


1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order 


shall have the meanings ascribed to such terms in the Plan. 


SERVICE AND MEETING OF CREDITORS 


2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient 


notice, service and delivery of the Plan and the Monitor’s Seventeenth Report to all Creditors. 


3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient 


notice, service and delivery of the Meeting Materials (as defined in the Meeting Order) to all 


Creditors, and that the Meeting was duly convened, held and conducted, in conformity with the 


CCAA, the Meeting Order and all other Orders of this Court in the CCAA Proceedings.  For 


greater certainty, and without limiting the foregoing, the vote cast at the Meeting on behalf of 


Rhodrick Harden by David Molton of Brown Rudnick Berlack Israelis LLP, in its capacity as 
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representative counsel for the Ad Hoc Committee of MuscleTech Tort Claimants, is hereby 


confirmed. 
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4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient 


notice, service and delivery of the within Notice of Motion and Motion Record, and of the date 


and time of the hearing held by this Court to consider the within Motion, such that: (i) all 


Persons have had an opportunity to be present and be heard at such hearing; (ii) the within 


Motion is properly returnable today; and (iii) further service on any interested party is hereby 


dispensed with.  


SANCTION OF PLAN 


5. THIS COURT ORDERS AND DECLARES that: 


(a) the Plan has been approved by the requisite majorities of the Creditors in each 


class present and voting, either in person or by proxy, at the Meeting, all in 


conformity with the CCAA and the terms of the Meeting Order; 


(b) the Applicants have acted in good faith and with due diligence, have complied 


with the provisions of the CCAA, and have not done or purported to do (nor does 


the Plan do or purport to do) anything that is not authorized by the CCAA; 


(c) the Applicants have adhered to, and acted in accordance with, all Orders of this 


Court in the CCAA Proceedings; and 


(d) the Plan, together with all of the compromises, arrangements, transactions, 


releases, discharges, injunctions and results provided for therein and effected 


thereby, including but not limited to the Settlement Agreements, is both 


substantively and procedurally fair, reasonable and in the best interests of the 
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Creditors and the other stakeholders of the Applicants, and does not unfairly 


disregard the interests of any Person (whether a Creditor or otherwise). 


6. THIS COURT ORDERS that the Plan be and is hereby sanctioned and approved 


pursuant to Section 6 of the CCAA. 


PLAN IMPLEMENTATION 


7. THIS COURT ORDERS that the Applicants and the Monitor, as the case may be, are 


authorized and directed to take all steps and actions, and to do all things, necessary or 


appropriate to enter into or implement the Plan in accordance with its terms, and enter into, 


implement and consummate all of the steps, transactions and agreements contemplated pursuant 


to the Plan. 


8. THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the 


conditions precedent set out in Section 7.1 of the Plan, the Monitor shall file with this Court and 


with the U.S. District Court a certificate that states that all conditions precedent set out in Section 


7.1 of the Plan have been satisfied or waived, as applicable, and that, with the filing of such 


certificate by the Monitor, the Plan Implementation Date shall have occurred in accordance with 


the Plan. 


9. THIS COURT ORDERS AND DECLARES that as of the Plan Implementation Date, 


the Plan, including all compromises, arrangements, transactions, releases, discharges and 


injunctions provided for therein, shall inure to the benefit of and be binding and effective upon 
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the Creditors, the Subject Parties and all other Persons affected thereby, and on their respective 


heirs, administrators, executors, legal personal representatives, successors and assigns. 


 


10. THIS COURT ORDERS AND DECLARES that, as of the Plan Implementation Date, 


the validity or invalidity of Claims and Product Liability Claims, as the case may be, and the 


quantum of all Proven Claims and Proven Product Liability Claims, accepted, determined or 


otherwise established in accordance with the Claims Resolution Order, and the factual and legal 


determinations made by the Claims Officer, this Court and the U.S. District Court in connection 


with all Claims and Product Liability Claims (whether Proven Claims and Proven Product 


Liability Claims or otherwise), in the course of the CCAA Proceedings are final and binding on 


the Subject Parties, the Creditors and all other Persons. 


11. THIS COURT ORDERS that, subject to the provisions of the Plan and the performance 


by the Applicants and the Monitor of their respective obligations under the Plan, and effective on 


the Plan Implementation Date, all agreements to which the Applicants are a party shall be and 


remain in full force and effect, unamended, as at the Plan Implementation Date, and no Person 


shall, following the Plan Implementation Date, accelerate, terminate, rescind, refuse to perform 


or otherwise repudiate its obligations under, or enforce or exercise any right (including any right 


of set-off, dilution or other remedy) or make any demand under or in respect of any such 


agreement, by reason of: 
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(a) any event that occurred on or prior to the Plan Implementation Date that would 


have entitled any Person thereto to enforce those rights or remedies (including 


defaults or events of default arising as a result of the insolvency of the 


Applicants); 


(b) the fact that the Applicants have: (i) sought or obtained plenary relief under the 


CCAA or ancillary relief in the United States of America, including pursuant to 


Chapter 15 of the United States Bankruptcy Code, or (ii) commenced or 


completed the CCAA Proceedings or the U.S. Proceedings; 


(c) the implementation of the Plan, or the completion of any of the steps, transactions 


or things contemplated by the Plan; or 


(d)  any compromises, arrangements, transactions, releases, discharges or injunctions 


effected pursuant to the Plan or this Order. 


12. THIS COURT ORDERS that, from and after the Plan Implementation Date, all Persons 


(other than Unaffected Creditors, and with respect to Unaffected Claims only) shall be deemed to 


have waived any and all defaults then existing or previously committed by the Applicants, or 


caused by the Applicants, or non-compliance with any covenant, warranty, representation, term, 


provision, condition or obligation, express or implied, in any contract, instrument, credit 


document, guarantee, agreement for sale, lease or other agreement, written or oral, and any and 


all amendments or supplements thereto (each, an “Agreement”), existing between such Person 


and the Applicants or any other Person and any and all notices of default and demands for 
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payment under any Agreement shall be deemed to be of no further force or effect; provided that 


nothing in this paragraph shall excuse or be deemed to excuse the Applicants from performing 


any of their obligations subsequent to the date of the CCAA Proceedings, including, without 


limitation, obligations under the Plan. 


13. THIS COURT ORDERS that, as of the Plan Implementation Date, each Creditor shall be 


deemed to have consented and agreed to all of the provisions of the Plan in their entirety and, in 


particular, each Creditor shall be deemed: 
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(a) to have executed and delivered to the Monitor and to the Applicants all consents, 


releases or agreements required to implement and carry out the Plan in its 


entirety; and 


(b) to have agreed that if there is any conflict between the provisions, express or 


implied, of any agreement or other arrangement, written or oral, existing between 


such Creditor and the Applicants as of the Plan Implementation Date (other than 


those entered into by the Applicants on or after the Filing Date) and the provisions 


of the Plan, the provisions of the Plan take precedence and priority and the 


provisions of such agreement or other arrangement shall be deemed to be 


amended accordingly. 


14. THIS COURT ORDERS AND DECLARES that any distributions under the Plan and 


this Order shall not constitute a “distribution” for the purposes of section 159 of the Income Tax 


Act (Canada), section 270 of the Excise Tax Act (Canada) and section 107 of the Corporations 


Tax Act (Ontario) and the Monitor in making any such payments is not “distributing”, nor shall 


be considered to have “distributed”, such funds, and the Monitor shall not incur any liability 


under the above-mentioned statutes for making any payments ordered and is hereby forever 


released, remised and discharged from any claims against it under section 159 of the Income Tax 


Act (Canada), section 270 of the Excise Tax Act (Canada) and section 107 of the Corporations 


Tax Act (Ontario) or otherwise at law, arising as a result of distributions under the Plan and this 


Order and any claims of this nature are hereby forever barred. 
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APPROVAL OF SETTLEMENT AND FUNDING AGREEMENTS 


15. THIS COURT ORDERS that each of the Settlement Agreements be and is hereby 


approved. 


16. THIS COURT ORDERS that each of the Confidential Insurance Settlement Agreement 


and the Mutual Release be and is hereby approved. 


17. THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential 


Insurance Settlement Agreement and the Mutual Release shall be sealed and shall not form part 


of the public record, subject to further Order of this Honourable Court; provided that any party to 


any of the foregoing shall have received, and is entitled to receive, a copy thereof. 


18. THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take such 


steps as are contemplated to be done and taken by the Monitor under the Plan and the Settlement 


Agreements.  Without limitation: (i) the Monitor shall hold and distribute the Contributed Funds  


in accordance with the terms of the Plan, the Settlement Agreements and the escrow agreements 


referenced in Section 5.1 of the Plan; and (ii) on the Plan Implementation Date, the Monitor shall 


complete the distributions to or on behalf of Creditors (including, without limitation, to 


Creditors’ legal representatives, to be held by such legal representatives in trust for such 


Creditors) as contemplated by, and in accordance with, the terms of the Plan, the Settlement 


Agreements and the escrow agreements referenced in Section 5.1 of the Plan. 


RELEASES, DISCHARGES AND INJUNCTIONS 
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19. THIS COURT ORDERS AND DECLARES that the compromises, arrangements, 


releases, discharges and injunctions contemplated in the Plan, including those granted by and for 
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the benefit of the Subject Parties, are integral components thereof and are necessary for, and vital 


to, the success of the Plan (and without which it would not be possible to complete the global 


resolution of the Product Liability Claims upon which the Plan and the Settlement Agreements 


are premised), and that, effective on the Plan Implementation Date, all such releases, discharges 


and injunctions are hereby sanctioned, approved and given full force and effect, subject to: (a) 


the rights of Creditors to receive distributions in respect of their Claims and Product Liability 


Claims in accordance with the Plan and the Settlement Agreements, as applicable; and (b) the 


rights and obligations of Creditors and/or the Subject Parties under the Plan, the Settlement 


Agreements, the Funding Agreements and the Mutual Release.  For greater certainty, nothing 


herein or in the Plan shall release or affect any rights or obligations under the Plan, the 


Settlement Agreements, the Funding Agreements and the Mutual Release. 


20. THIS COURT ORDERS that, without limiting anything in this Order, including 


without limitation, paragraph 19 hereof, or anything in the Plan or in the Call For Claims Order, 


the Subject Parties and their respective representatives, predecessors, heirs, spouses, dependents, 


administrators, executors, subsidiaries, affiliates, related companies, franchisees, member 


companies, vendors, partners, distributors, brokers, retailers, officers, directors, shareholders, 


employees, attorneys, sureties, insurers, successors, indemnitees, servants, agents and assigns 


(collectively, the "Released Parties"), as applicable, be and are hereby fully, finally, irrevocably 


and unconditionally released and forever discharged from any and all Claims and Product 


Liability Claims, and any and all past, present and future claims, rights, interests, actions, 
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liabilities, demands, duties, injuries, damages, expenses, fees (including medical and attorneys’ 


fees and liens), costs, compensation, or causes of action of whatsoever kind or nature whether 


foreseen or unforeseen, known or unknown, asserted or unasserted, contingent or actual, 


liquidated or unliquidated, whether in tort or contract, whether statutory, at common law or in 


equity, based on, in connection with, arising out of, or in any way related to, in whole or in part, 


directly or indirectly: (A) any proof of claim filed by any Person in accordance with the Call For 


Claims Order (whether or not withdrawn); (B) any actual or alleged past, present or future act, 


omission, defect, incident, event or circumstance from the beginning of the world to the Plan 


Implementation Date, based on, in connection with, arising out of, or in any way related to, in 


whole or in part, directly or indirectly, any alleged personal, economic or other injury allegedly 


based on, in connection with, arising out of, or in any way related to, in whole or in part, directly 


or indirectly, the research, development, manufacture, marketing, sale, distribution, fabrication, 


advertising, supply, production, use, or ingestion of products sold, developed or distributed by or 


on behalf of the Applicants; or (C) the CCAA Proceedings; and no Person shall make or continue 


any claims or proceedings whatsoever based on, in connection with, arising out of, or in any way 


related to, in whole or in part, directly or indirectly, the substance of the facts giving rise to any 


matter herein released (including, without limitation, any action, cross-claim, counter-claim, 


third party action or application) against any Person who claims or might reasonably be expected 


to claim in any manner or forum against one or more of the Released Parties, including, without 


limitation, by way of contribution or indemnity, in common law, or in equity, or under the 
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provisions of any statute or regulation, and that in the event that any of the Released Parties are 


added to such claim or proceeding, it will immediately discontinue any such claim or proceeding. 


21. THIS COURT ORDERS that, without limiting anything in this Order, including 


without limitation, paragraph 19 hereof, or anything in the Plan or in the Call For Claims Order, 


all Persons (regardless of whether or not such Persons are Creditors), on their own behalf and on 


behalf of their respective present or former employees, agents, officers, directors, principals, 


spouses, dependents, heirs, attorneys, successors, assigns and legal representatives, are 


permanently and forever barred, estopped, stayed and enjoined, on and after the Plan 


Implementation Date, with respect to Claims, Product Liability Claims, Related Claims and all 


claims otherwise released pursuant to the Plan and this Sanction Order, from:  


(a) commencing, conducting or continuing in any manner, directly or indirectly, any 


action, suits, demands or other proceedings of any nature or kind whatsoever 


(including, without limitation, any proceeding in a judicial, arbitral, 


administrative or other forum) against the Released Parties or any of them;  


(b) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by 


any manner or means, directly or indirectly, any judgment, award, decree or order 


against the Released Parties or any of them or the property of any of the Released 


Parties; 


(c)   commencing, conducting or continuing in any manner, directly or indirectly, any 


action, suits or demands, including without limitation, by way of contribution or 


20
07


 C
an


LI
I 5


14
6 


(O
N 


SC
)







 


 


 
 
 


18  
 


 
indemnity or other relief, in common law, or in equity, or under the provisions of 


any statute or regulation, or other proceedings of any nature or kind whatsoever 


(including, without limitation, any proceeding in a judicial, arbitral, 


administrative or other forum) against any Person who makes such a claim or 


might reasonably be expected to make such a claim, in any manner or forum, 


against one or more of the Released Parties; 


(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any 


lien or encumbrance of any kind; and 


(e) taking any actions to interfere with the implementation or consummation of the 


Plan. 


DISCHARGE OF MONITOR 


22. THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as 


Monitor of the Applicants effective as of the Plan Implementation Date; provided that the 


foregoing shall not apply in respect of: (i) any obligations of, or matters to be completed by, the 


Monitor pursuant to the Plan or the Settlement Agreements from and after the Plan 


Implementation Date; or (ii) matters otherwise requested by the Applicants and agreed to by the 


Monitor. 


23. THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the 


Monitor’s duties shall be evidenced, and its final discharge shall be effected by the filing by the 
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Monitor with this Court of a certificate of discharge at, or as soon as practicable after, the Plan 


Implementation Date. 


24. THIS COURT ORDERS AND DECLARES that the actions and conduct of the 


Monitor in the CCAA Proceedings and as foreign representative in the U.S. Proceedings, as 


disclosed in its reports to the Court from time to time, including, without limitation, the 


Monitor’s Fifteenth Report dated December 12, 2006, the Monitor’s Sixteenth Report dated 


December 22, 2006, and the Seventeenth Report, are hereby approved and that the Monitor has 


satisfied all of its obligations up to and including the date of this Order, and that in addition to 


the protections in favour of the Monitor as set out in the Orders of this Court in the CCAA 


Proceedings to date, the Monitor shall not be liable for any act or omission on the part of the 


Monitor, including with respect to any reliance thereof, including without limitation, with respect 
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to any information disclosed, any act or omission pertaining to the discharge of duties under the 


Plan or as requested by the Applicants or with respect to any other duties or obligations in 


respect of the implementation of the Plan, save and except for any claim or liability arising out of 


any gross negligence or wilful misconduct on the part of the Monitor.  Subject to the foregoing, 


and in addition to the protections in favour of the Monitor as set out in the Orders of this Court, 


any claims against the Monitor in connection with the performance of its duties as Monitor are 


hereby released, stayed, extinguished and forever barred and the Monitor shall have no liability 


in respect thereof. 


25. THIS COURT ORDERS that no action or other proceeding shall be commenced against 


the Monitor in any way arising from or related to its capacity or conduct as Monitor except with 


prior leave of this Court and on prior written notice to the Monitor and upon further order 


securing, as security for costs, the solicitor and his own client costs of the Monitor in connection 


with any proposed action or proceeding. 


26. THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers, 


directors, employees and agents, and counsel for the Monitor, are hereby released and discharged 


from any and all claims that any of the Subject Parties or their respective officers, directors, 


employees and agents or any other Persons may have or be entitled to assert against the Monitor, 


whether known or unknown, matured or unmatured, foreseen or unforeseen, existing or hereafter 


arising, based in whole or in part on any act or omission, transaction, dealing or other occurrence 
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existing or taking place on or prior to the date of issue of this Order in any way relating to, 


arising out of or in respect of the CCAA proceedings. 


CLAIMS OFFICER 
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27. THIS COURT ORDERS that the appointment of The Honourable Mr. Justice Edward 


Saunders as Claims Officer (as defined in the Claims Resolution Order) shall automatically 


cease, and his roles and duties in the CCAA Proceedings and in the U.S. Proceedings shall 


terminate, on the Plan Implementation Date. 


28. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Claims 


Officer pursuant to the Claims Resolution Order, and as disclosed in the Monitor’s Reports to 


this Court, are hereby approved and that the Claims Officer has satisfied all of his obligations up 


to and including the date of this Order, and that any claims against the Claims Officer in 


connection with the performance of his duties as Claims Officer are hereby stayed, extinguished 


and forever barred. 


MEDIATOR 


29. THIS COURT ORDERS that the appointment of Mr. David Geronemus (the 


“Mediator”) as a mediator in respect of non-binding mediation of the Product Liability Claims 


pursuant to the Order of this Court dated April 13, 2006 (the “Mediation Order”), in the within 


proceedings, shall automatically cease, and his roles and duties in the CCAA Proceedings and in 


the U.S. Proceedings shall terminate, on the Plan Implementation Date. 


30. THIS COURT ORDERS AND DECLARES that the actions and conduct of the 


Mediator pursuant to the Mediation Order, and as disclosed in the Monitor’s reports to this 


Court, are hereby approved, and that the Mediator has satisfied all of his obligations up to and 
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including the date of this Order, and that any claims against the Mediator in connection with the 


performance of his duties as Mediator are hereby stayed, extinguished and forever barred. 


ESCROW AGENT 


31. THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or 


omission on its part as a result of its appointment or the fulfillment of its duties as escrow agent 


pursuant to the escrow agreements executed by Duane Morris LLP and the respective Settling 


Plaintiffs that are parties to the Settlement Agreements, excluding the Group Settlement 


Agreement (and which escrow agreements are attached as schedules to such Settlement 


Agreements), and that no action, application or other proceedings shall be taken, made or 


continued against Duane Morris LLP without the leave of this Court first being obtained; save 


and except that the foregoing shall not apply to any claim or liability arising out of any gross 


negligence or wilful misconduct on its part. 


REPRESENTATIVE COUNSEL 


32. THIS COURT ORDERS that Representative Counsel (as defined in the Order of this 


Court dated February 8, 2006 (the “Appointment Order”)) shall not be liable, either prior to or 


subsequent to the Plan Implementation Date, for any act or omission on its part as a result of its 


appointment or the fulfillment of its duties in carrying out the provisions of the Appointment 


Order, save and except for any claim or liability arising out of any gross negligence or wilful 


misconduct on its part, and that no action, application or other proceedings shall be taken, made 


or continued against Representative Counsel without the leave of this Court first being obtained. 
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CHARGES 


33. THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the assets 


of the Applicants provided for in the Initial CCAA Order and any subsequent Orders in the 


CCAA Proceedings shall automatically be fully and finally terminated, discharged and released 


on the Plan Implementation Date. 


34. THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as 


provided in the Administrative Charge (as defined in the Initial CCAA Order), until the fees and 


disbursements of the Monitor and its counsel have been paid in full; and (ii) the DIP Charge (as 


defined in the Initial CCAA Order) shall remain in full force and effect until all obligations and 


liabilities secured thereby have been repaid in full, or unless otherwise agreed by the Applicants 


and the DIP Lender (as defined in the Initial CCAA Order). 


35. THIS COURT ORDERS AND DECLARES that, notwithstanding any of the terms of 


the Plan or this Order, the Applicants shall not be released or discharged from their obligations in 


respect of Unaffected Claims, including, without limitation, to pay the fees and expenses of the 


Monitor and its respective counsel.  


STAY OF PROCEEDINGS 


36. THIS COURT ORDERS that, subject to further order of this Court, the Stay Period 


established in the Initial CCAA Order, as extended, shall be and is hereby further extended until 
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the earlier of the Plan Implementation Date and the date that is 60 Business Days after the date of 


this Order, or such later date as may be fixed by this Court.  


37. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. 


District Court for a comparable extension of the Stay Period as set out in paragraph 36 hereof. 


INITIAL CCAA ORDER AND OTHER ORDERS 


38. THIS COURT ORDERS that: 


(a) except to the extent that the Initial CCAA Order has been varied by or is 


inconsistent with this Order or any further Order of this Court, the provisions of 


the Initial CCAA Order shall remain in full force and effect until the Plan 


Implementation Date; provided that the protections granted in favour of the 


Monitor shall continue in full force and effect after the Plan Implementation Date; 


and 


(b) all other Orders made in the CCAA Proceedings shall continue in full force and 


effect in accordance with their respective terms, except to the extent that such 


Orders are varied by, or are inconsistent with, this Order or any further Order of 


this Court in the CCAA Proceedings; provided that the protections granted in 


favour of the Monitor shall continue in full force and effect after the Plan 


Implementation Date. 


39. THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0 above, 


the Call For Claims Order, including, without limitation, the Claims Bar Date, releases, 
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injunctions and prohibitions provided for thereunder, be and is hereby confirmed, and shall 


operate in addition to the provisions of this Order and the Plan, including, without limitation, the 


releases, injunctions and prohibitions provided for hereunder and thereunder, respectively. 
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APPROVAL OF THE SEVENTEENTH REPORT 


40. THIS COURT ORDERS that the Seventeenth Report of the Monitor and the activities 


of the Monitor referred to therein be and are hereby approved. 


FEES 


41. THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor from 


November 1, 2006 to January 31, 2007, in the amount of $123,819.56, plus a reserve for fees in 


the amount of $100,000 to complete the administration of the Monitor’s mandate, be and are 


hereby approved and fixed. 


42. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor’s legal 


counsel in Canada, Davies Ward Phillips & Vineberg LLP, from October 1, 2006 to January 31, 


2007, in the amount of $134,109.56, plus a reserve for fees in the amount of $75,000 to complete 


the administration of its mandate, be and are hereby approved and fixed. 


43. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor’s legal 


counsel in the United States, Allen & Overy LLP, from September 1, 2006 to January 31, 2007, 


in the amount of USD$98,219.87, plus a reserve for fees in the amount of USD$50,000 to 


complete the administration of its mandate, be and are hereby approved and fixed. 


GENERAL 


44. THIS COURT ORDERS that the Applicants, the Monitor or any other interested parties 


may apply to this Court for any directions or determination required to resolve any matter or 


dispute relating to, or the subject matter of or rights and benefits under, the Plan or this Order. 
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EFFECT, RECOGNITION, ASSISTANCE 


45. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. 


District Court for the Sanction Recognition Order. 


46. THIS COURT ORDERS that this Order shall have full force and effect in all provinces 


and territories in Canada, outside Canada and against all Persons against whom it may otherwise 


be enforceable. 


47. THIS COURT REQUESTS the aid, recognition and assistance of other courts in 


Canada in accordance with Section 17 of the CCAA and the Initial CCAA Order, and requests 


that the Federal Court of Canada and the courts and judicial, regulatory and administrative 


bodies of or by the provinces and territories of Canada, the Parliament of Canada, the United 


States of America, the states and other subdivisions of the United States of America including, 


without limitation, the U.S. District Court, and other nations and states act in aid, recognition and 


assistance of, and be complementary to, this Court in carrying out the terms of this Order and 


any other Order in this proceeding.  Each of Applicants and the Monitor shall be at liberty, and is 


hereby authorized and empowered, to make such further applications, motions or proceedings to 


or before such other court and judicial, regulatory and administrative bodies, and take such other 


steps, in Canada or the United States of America, as may be necessary or advisable to give effect  


to this Order. 


 


________________________________ 
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 2011 QCCS 3899 
Chantiers Davie inc. (Arrangement relatif à) 


 COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE QUÉBEC 
 


No: 200-11-019127-102 
  
 
DATE: 21 juillet 2011 
______________________________________________________________________
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE ETIENNE PARENT J.C.S. (JP1892) 
______________________________________________________________________
 
DANS L’AFFAIRE DU PLAN D’ARRANGEMENT DE : 
 
CHANTIERS DAVIE INC. 
 


Débitrice 
 
et 
 
SAMSON BÉLAIR/DELOITTE & TOUCHE INC. 
 


Contrôleur 
 


______________________________________________________________________
 


JUGEMENT 
______________________________________________________________________
 
[1] La Débitrice Chantiers Davie Inc. (Davie) présente une requête intitulée Motion 
for authorization to sell substantially all of the assets of the debtor and for the issuance 
of a vesting order and to extend the stay of proceedings, datée du 19 juillet 2011 en 
vertu de la Loi sur les arrangements avec les créanciers des compagnies, L.R.C. 1985, 
c. C-36 (LACC). 
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[2] Vu la nature urgente de la requête, le Tribunal a autorisé sa présentation dès le 
20 juillet à 15 heures, audition qui s’est poursuivie jusque tard en soirée. 


Contexte 


[3] La demande d’autoriser la vente des actifs, libres de toutes charges, constitue 
une étape cruciale dans le processus de restructuration entrepris par Davie en février 
2010, sous la protection offerte par la LACC. 


[4] Cette demande survient quelques jours à peine après l’ordonnance de 
prorogation du 14 juillet 2011, alors que les négociations avec l’acquéreur potentiel des 
actifs de Davie, avec le Groupe Fincantieri/DRS, ont pris fin abruptement.  


[5] Le Tribunal écrit alors que « le plan de restructuration envisagé par la Débitrice 
est gravement en péril ». En effet, depuis plusieurs mois, toutes les parties au dossier 
considèrent que la relance de Davie ne peut survenir que par une sélection éventuelle 
du chantier dans le cadre de la Stratégie nationale en matière de construction navale du 
Gouvernement du Canada (SNACN). Il s’agit sommairement d’un programme 
échelonné sur plusieurs années, en vertu duquel le gouvernement fédéral entend 
sélectionner deux chantiers navals canadiens pour la construction de navires dont la 
valeur totale excède 35 milliards de dollars. 


[6] Bien que Davie fasse partie des cinq chantiers navals présélectionnés pour 
participer à l’appel d’offres en vertu de la SNACN, son insolvabilité empêche sa 
qualification au processus des soumissions. 


[7] La recherche d’un partenaire solvable pouvant qualifier le chantier apparaît 
rapidement comme la seule alternative possible. En outre, la possibilité de décrocher 
une partie des contrats en vertu de la SNACN stimule l’intérêt des tiers pour 
l’acquisition des actifs de Davie. 


[8] Cependant, les acheteurs potentiels posent comme condition d’achat la sélection 
du chantier dans le cadre de la SNACN. De plus, les acquéreurs potentiels veulent 
obtenir l’exclusivité de négocier avec Davie, vu les efforts importants requis par cette 
démarche. 


[9] Dans ce contexte, Davie obtient du Tribunal l’autorisation de négocier 
exclusivement avec le Groupe Fincantieri/DRS en mars 2011. 


[10] Au terme d’un long et complexe processus de négociations, Davie espérait, 
jusqu’au 13 juillet 2011, en arriver à une entente avec ce groupe. Cette entente aurait 
permis la vente des actifs de la Débitrice, et la qualification du groupe en vue du dépôt 
d’une soumission pour la SNACN. 


[11] Or, la rupture des négociations avec le Groupe rendait mince l’espoir pour Davie 
de participer à l’appel d’offres dans le cadre de la SNACN, la date ultime pour le dépôt 
des soumissions étant fixée au 21 juillet 2011 à 14 heures. 
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[12] Cependant, entre le 13 juillet 2011 et le 20 juillet 2011, un consortium formé des 
entreprises Upper Lakes Group inc. (Upper Lakes), SNC Lavalin Defence Contractors 
inc. (SNC) et Daewoo Shipbuilding & Marine Engineering Co. Ltd. (DSME) (le 
Consortium) entreprend des négociations intensives avec Davie, son principal créancier 
garanti Investissement Québec (IQ) et le Contrôleur afin de tenter d’acquérir les actifs 
de Davie pour se qualifier aux fins de la SNACN et produire une soumission, tout cela 
avant la date butoir du 21 juillet à 14 heures. 


[13] La participation d’IQ dans le processus de négociation est primordiale, puisque 
le Consortium compte sur l’appui d’IQ et du gouvernement du Québec pour assurer le 
montage financier lui permettant de procéder à l’Acquisition des actifs de Davie. 


[14] Une entente de principe intervient le 19 juillet 2011, mais le projet d’entente 
soumis pour approbation au Tribunal (le Projet)1 n’est conclu qu’en fin de journée le 20 
juillet 2011. 


[15] Le Projet prévoit sommairement que la mise en cause, 7731299 Canada inc. 
(7731299), une filiale à part entière de Upper Lakes, se porte acquéreur de la quasi-
totalité des actifs de Davie. 7731299 accepte notamment d’assumer les contrats de 
construction de navires intervenus entre Davie et Cecon ASA (Cecon). 


[16] En contrepartie, 7731299 assume la dette de Davie envers IQ, laquelle s’élève à 
environ 26 millions de dollars, ce qui inclut les Prêts temporaires autorisés sous le 
processus en vertu de la LACC. 7731299 verse de plus un montant de 1 million de 
dollars comptant au moment de la vente pour les immeubles, en plus de s’engager à 
payer pour et à l’acquis de Davie les taxes foncières les grevant2. 


[17] Tant IQ que Cecon s’engagent à ne pas déposer de réclamations à titre de 
créancier non garanti dans le cadre d’un éventuel plan d’arrangement présenté par 
Davie à ses créanciers. 


[18] Toutes les parties intéressées présentes lors de l’audience appuient la demande 
de Davie d’approuver cette vente et de proroger la date de sursis en vertu de la LACC, 
à l’exception de la mise en cause Ocean Hotels (Ocean). 


[19] Ocean fait valoir que l’approbation de la vente de tous les actifs de  Davie 
priverait les créanciers de leur droit fondamental de se prononcer sur un plan 
d’arrangement, droit garanti par le mécanisme prévu aux articles 4 à 6 de la LACC. 


[20] Ocean ajoute n’avoir jamais été consulté concernant le processus de vente des 
actifs au Consortium. 


                                            
1 Pièce P-4. Malgré les allégations de la requête, cette pièce est communiquée aux parties sans 


restriction concernant sa confidentialité, du consentement de Davie. 
2 Selon le témoignage du Contrôleur, ces taxes représentent un montant d’environ 500 000 $. 
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[21] Finalement, Ocean plaide que Cecon, qui possède un statut identique au sien 
face à Davie, jouit d’un traitement distinct. Ainsi, les deux entreprises sont clientes de 
Davie pour la construction de navires. Elles ont toutes deux versé des sommes 
substantielles à Davie et leurs navires demeurent inachevés. Dans ce contexte, Ocean 
soutient qu’il est inéquitable que Cecon obtienne de l’acquéreur éventuel des actifs de 
Davie un engagement à poursuivre la construction de ses navires alors qu’Ocean sera 
réduit au rôle de créancier non garanti de Davie. 


Analyse 


[22] Depuis les amendements importants apportés à la LACC en 2009, il ne fait plus 
de doute que la vente des actifs d’une entreprise peut être autorisée, même si cette 
demande ne coïncide pas avec la présentation d’un plan d’arrangement. 


[23] L’article 36 de la LACC énonce les conditions et les facteurs dont le Tribunal 
tient compte dans ces circonstances : 


36. (1) Il est interdit à la compagnie débitrice à l’égard de laquelle une 
ordonnance a été rendue sous le régime de la présente loi de disposer, 
notamment par vente, d’actifs hors du cours ordinaire de ses affaires sans 
l’autorisation du tribunal. Le tribunal peut accorder l’autorisation sans qu’il soit 
nécessaire d’obtenir l’acquiescement des actionnaires, et ce malgré toute 
exigence à cet effet, notamment en vertu d’une règle de droit fédérale ou 
provinciale. 


(2) La compagnie qui demande l’autorisation au tribunal en avise les créanciers 
garantis qui peuvent vraisemblablement être touchés par le projet de disposition. 


(3) Pour décider s’il accorde l’autorisation, le tribunal prend en considération, 
entre autres, les facteurs suivants : 


a) la justification des circonstances ayant mené au projet de disposition; 


b) l’acquiescement du contrôleur au processus ayant mené au projet de 
disposition, le cas échéant; 


c) le dépôt par celui-ci d’un rapport précisant que, à son avis, la disposition sera 
plus avantageuse pour les créanciers que si elle était faite dans le cadre de la 
faillite; 


d) la suffisance des consultations menées auprès des créanciers; 


e) les effets du projet de disposition sur les droits de tout intéressé, notamment 
les créanciers; 


f) le caractère juste et raisonnable de la contrepartie reçue pour les actifs compte 
tenu de leur valeur marchande. 
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(4) Si la compagnie projette de disposer d’actifs en faveur d’une personne à 
laquelle elle est liée, le tribunal, après avoir pris ces facteurs en considération, 
ne peut accorder l’autorisation que s’il est convaincu : 


a) d’une part, que les efforts voulus ont été faits pour disposer des actifs en 
faveur d’une personne qui n’est pas liée à la compagnie; 


b) d’autre part, que la contrepartie offerte pour les actifs est plus avantageuse 
que celle qui découlerait de toute autre offre reçue dans le cadre du projet de 
disposition. 


 (5) Pour l’application du paragraphe (4), les personnes ci-après sont 
considérées comme liées à la compagnie : 


a) le dirigeant ou l’administrateur de celle-ci; 


b) la personne qui, directement ou indirectement, en a ou en a eu le contrôle de 
fait; 


c) la personne liée à toute personne visée aux alinéas a) ou b). 


 (6) Le tribunal peut autoriser la disposition d’actifs de la compagnie, purgés de 
toute charge, sûreté ou autre restriction, et, le cas échéant, est tenu d’assujettir 
le produit de la disposition ou d’autres de ses actifs à une charge, sûreté ou 
autre restriction en faveur des créanciers touchés par la purge. 


 (7) Il ne peut autoriser la disposition que s’il est convaincu que la compagnie est 
en mesure d’effectuer et effectuera les paiements qui auraient été exigés en 
vertu des alinéas 6(4)a) et (5)a) s’il avait homologué la transaction ou 
l’arrangement. 


[24] Cette disposition n’exige pas qu’un plan d’arrangement soit préalablement 
présenté aux créanciers. Au contraire, le dernier alinéa impose précisément au tribunal 
de s’assurer que « la compagnie est en mesure d’effectuer et effectuera les paiements 
qui auraient été exigés en vertu des alinéas 6(4)a) et (5)a) s’il avait homologué la 
transaction ou l’arrangement ». 


[25] En s’exprimant de la sorte, le législateur démontre clairement son intention de 
permettre la disposition d’actifs, même si cette disposition peut avoir un effet direct sur 
l’arrangement qui sera proposé aux créanciers. Seuls les paiements exigibles en vertu 
des alinéas 6(4)a) et (5)a) de la LACC doivent être garantis dans le cadre de la 
disposition d’actifs. 


[26] Cette brève analyse amène à l’étude du premier moyen soulevé par Ocean. 


[27] Contrairement à ce que plaide Ocean, on ne peut affirmer que les créanciers 
seront privés de leur droit de se prononcer sur l’arrangement éventuel que proposera 
Davie. Le tribunal ne sera pas privé davantage de son pouvoir d’approuver ou non 
l’arrangement si les créanciers votent en faveur de ce dernier. 
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[28] Il est vrai que le plan que proposera Davie sera grandement tributaire du sort de 
sa demande pour disposer des actifs. Mais cela ne rend pas cette dernière demande 
irrecevable en soi. 


[29] Il peut tout au plus s’agir d’un élément qui s’ajoute aux six facteurs non 
exhaustifs énoncés par le législateur à l’alinéa 36(3) de la LACC. 


[30] Les objections formulées par Ocean à la requête pour vente d’actifs doivent être 
examinées en fonction des facteurs énoncés par le législateur et à la lumière de tout fait 
particulier à l’espèce. 


[31] Reprenant les éléments mentionnés à l’alinéa 36(3) LACC, le Tribunal constate 
que les circonstances survenues depuis février 2010 jusqu’à ce jour justifient la 
demande de Davie de vendre ses actifs. 


[32] Le Tribunal a été à même de constater, au fil des nombreuses audiences tenues 
dans cette affaire depuis près de 18 mois, que des efforts considérables et très coûteux 
ont été déployés afin d’intéresser un acquéreur ou un investisseur à Davie. 


[33] Ce n’est que quelques jours avant la date ultime pour le dépôt des soumissions 
dans le cadre de la SCACN que Davie, non sans difficulté, réussit à conclure une 
entente avec un consortium formé de partenaires sérieux, qui ont démontré leur intérêt 
pour les actifs de Davie depuis plusieurs mois. 


[34] Parmi ceux-ci, Upper Lakes fait partie des cinq chantiers navals présélectionnés 
dans le cadre de la SNACN. DSME exploite un chantier naval d’envergure mondiale 
alors que SNC jouit d’une grande notoriété dans le domaine de l’ingénierie. 


[35] L’imminence de l’échéance pour la présentation d’une soumission pour la 
SNACN constitue un élément incontournable dans l’analyse de la situation. Quel attrait 
auront les actifs de Davie privés du potentiel d’obtenir la sélection en vertu de la 
SNACN? Poser la question, c’est y répondre. 


[36] Le deuxième critère est simple. Le Contrôleur donne un appui inconditionnel au 
projet d’entente. Lors de son témoignage, rendu à partir du projet de rapport déposé au 
terme de l’audition, vu l’urgence, le Contrôleur insiste sur la qualité de l’offre du 
Consortium. 


[37] Après avoir dressé un historique du processus entrepris sous la LACC, le 
Contrôleur conclut que, bien que les créanciers non garantis ne recevront 
vraisemblablement qu’un faible dividende, l’entreprise, sous une autre entité, pourra 
reprendre ses activités au plus grand bénéfice des employés, des fournisseurs et des 
autres entreprises qui jouiront de retombées indirectes des activités du chantier 
maritime. 
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[38] Il précise que si le Consortium ne parvenait pas à se qualifier comme 
soumissionnaire pour la SNACN, une clause résolutoire prévoit que tous les actifs 
retournent à Davie, les parties étant remises dans l’état précédant la vente. 


[39] Le rapport du Contrôleur, donné tant verbalement à l’audience qu’au terme de 
l’écrit, confirme que les créanciers peuvent espérer recevoir un certain dividende dans 
le contexte de la vente d’actifs alors qu’il est à prévoir qu’ils ne recevront rien s’il y a 
faillite. 


[40] Cette affirmation n’a rien d’étonnant considérant que les biens meubles ont une 
valeur estimée par le Contrôleur entre 6 et 7 millions de dollars alors qu’ils sont grevés 
d’une garantie en faveur d’IQ, et dont la créance excède 26 millions de dollars. 


[41] Qu’il suffise de dire par ailleurs que les immeubles ont été vendus en 2006 aux 
propriétaires actuels de Davie pour 1$. À cela, s’ajoutent des risques de contamination 
des sols pour lesquels la direction de Davie considère des coûts de nettoyage 
éventuels excédant 10 millions de dollars. 


[42] Ces données répondent du même coup au dernier critère énoncé à l’alinéa 36(3) 
LACC, soit le caractère juste et raisonnable de la contrepartie versée en regard de la 
valeur marchande des actifs. 


[43] Le Tribunal n’a aucun doute que la contrepartie payée tient compte du potentiel 
de la sélection dans le cadre de la SNACN, la valeur objective des actifs de Davie étant 
largement inférieure à la contrepartie.  


[44] Ocean reproche à Davie de ne pas avoir été consulté concernant le projet de 
disposition des actifs. Le Contrôleur reconnaît qu’aucune démarche n’a été faite en ce 
sens. Par contre, il souligne l’appui du principal créancier garanti, IQ, et l’absence 
d’opposition d’autres créanciers. De plus, Cecon appuie aussi la démarche. 


[45] Le Tribunal rappelle que le processus de vente des actifs est en cours depuis 
plusieurs mois. Jusqu’à l’audition sur la présente demande, ni Ocean ni aucune autre 
partie intéressée n’a formulé d’opposition à ces démarches. Au contraire, il est apparu 
qu’il s’agissait de la seule démarche pouvant paver la voie à la relance des activités du 
chantier et, possiblement, à la présentation d’un arrangement aux créanciers. Toutes 
les demandes de Davie et les ordonnances du Tribunal ont été diffusées et disponibles 
en tout temps sur le site web du Contrôleur. 


[46] En ce sens, le Tribunal estime que la Débitrice a suffisamment consulté ses 
créanciers. Au surplus. Le Tribunal note qu’Ocean n’a proposé aucune alternative à 
l’audience, ce qui aurait pu démontrer l’utilité d’une consultation précise de Davie 
auprès d’elle. 


[47] Ocean s’est limitée à soutenir qu’une assemblée des créanciers aurait dû être 
convoquée pour se prononcer sur l’offre d’acquisition des actifs. Avec égards, cette 
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démarche apparaît théorique et vaine, la tenue d’une assemblée dans un aussi court 
délai étant irréaliste. 


[48] Finalement, Ocean souligne l’effet néfaste que la disposition de biens aura sur 
ses droits. Malheureusement, force est de constater que l’insolvabilité de Davie cause 
le préjudice de Ocean, préjudice indéniable considérant qu’Ocean a versé plus de 110 
millions de dollars pour la construction de deux navires dont la construction n’est pas 
terminée. Pire, une partie des sommes payées n’aurait pas été utilisée pour la 
construction de ces bateaux, selon un rapport produit par le Contrôleur3. 


[49] Ce préjudice ne découle pas de la vente projetée des actifs. Les biens 
appartenant à Ocean ne sont pas visés par ce projet. En fait, selon l’état actuel du 
dossier, il apparaît que Ocean subira un plus grand préjudice si la vente des actifs n’est 
pas autorisée, car elle ne pourra probablement compter sur aucun dividende, alors que 
si la vente se concrétise, elle peut espérer toucher un dividende si son statut de 
créancier est reconnu. 


[50] Bien qu’il ne s’agisse pas d’un critère énoncé à l’alinéa 36(3) LACC, Ocean 
estime que la vente ne devrait pas être autorisée puisqu’elle implique un traitement 
inégal de deux créanciers de même rang. 


[51] Avec égards, le Tribunal ne peut retenir cet argument. Le choix du Consortium 
d’assumer les contrats de construction des navires de Cecon, et non de ceux de 
Ocean, ne constitue pas une décision de Davie. Le Consortium devait s’assurer de 
détenir un contrat de construction pour un navire selon les paramètres exigés par la 
SNACN. Il a choisi de prendre à sa charge les contrats de Cecon pour cette fin. 


[52] Il ne s’agit pas d’un traitement inégal de créanciers du même rang. De plus, ce 
fait ne permet pas de refuser la demande de vente d’actifs. 


[53] En somme, au stade actuel du dossier, dont le Tribunal assume la gestion 
particulière depuis le printemps 2010, il ne fait aucun doute que l’approbation de la 
vente d’actifs, telle que requise par Davie, constitue l’unique espoir de relance du 
chantier naval ainsi que la possibilité de présenter aux créanciers de la compagnie un 
plan d’arrangement moins désavantageux que dans un contexte de faillite. 


[54] À cet égard, le Tribunal souligne l’affirmation du Contrôleur qu’en principe, la 
somme de 1 million de dollars devrait servir entièrement au versement de dividendes 
aux créanciers de Davie, à l’exclusion des frais professionnels. 


[55] Finalement, le Tribunal considère essentiel de prononcer l’exécution provisoire 
de la présente ordonnance malgré appel et sans caution. En effet, il est de l’essence 
même de la présente ordonnance qu’elle permette à l’acquéreur de présenter ce jour 
une soumission dans le cadre de la SNACN. Or, il ne pourra se qualifier que dans la 
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mesure où il démontre sa propriété des actifs de Davie, ce qui ne sera possible que si 
la présente ordonnance est exécutoire. 


[56] Il s’agit de circonstances exceptionnelles et urgentes qui commandent d’imposer 
cette mesure. 


[57] En ce qui concerne la prorogation de délai, bien que la date requise initialement 
soit le 28 juillet 2011, pour des motifs administratifs liés aux disponibilités du Tribunal, la 
prorogation sera accordée jusqu’au 29 juillet 2011. 


[58] Finalement, et pour des motifs d’urgence et de commodité, les conclusions du 
présent jugement sont formulées en langue anglaise. 


FOR THESE REASONS, THE COURT: 


[59] GRANTS the present Motion for authorization to sell substantially all of the 
assets of the Debtor and for the issuance of a vesting order and to extend the stay of 
proceedings (the “Motion”) and the remedies and relief sought by Davie Yards Inc. (the 
“Debtor”) therein; 


[60] DECLARES that the time for service of the Motion is hereby abridged such that 
the Motion is properly presentable; 


[61] DECLARES that the service of the Motion constitutes good and sufficient service 
on all persons and further DECLARES that the Debtor is relieved of any other 
requirements for service of the Motion; 


[62] AUTHORIZES the Debtor to enter into the document entitled Asset Purchase 
Agreement (the “APA”) as Vendor with 7731299 Canada Inc. (the “Purchaser”), a copy 
of which is filed in support of the Motion as Exhibit P-4, with such alterations, changes, 
amendments, deletions or additions thereto, as may be agreed to with the consent of 
the Monitor (defined hereinbelow) and Investissement Québec; 


[63] AUTHORIZES the Debtor to perform its obligations under the APA; 


[64] DECLARES that any capitalized term not defined herein shall have the meaning 
ascribed thereto in the APA; 


[65] AUTHORIZES the sale, transfer and assignment of the Purchased Assets (as 
defined in the APA) to the Purchaser in accordance with the terms of the APA (the 
“Conveyance”) and AUTHORIZES the Debtor and Samson Bélair/Deloitte & Touche 
Inc., in its capacity of Monitor to the Debtor and without any personal or corporate 
liability (the “Monitor”) to take any and all actions necessary to proceed with such 
Conveyance including, without limiting the generality of the foregoing, to execute the 
APA, the Amending Letter Agreement (as hereinafter defined) as well as any and all 
documents that may be necessary or useful to the consummation of the transaction 
contemplated in the APA (the “Transaction”); 
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[66] AUTHORIZES the Debtor to: 


(a) execute the Transaction and to execute and deliver any documents and 
assurances governing or giving effect to the Transaction as the Debtor in its 
discretion, may deem to be reasonably necessary or advisable to conclude the 
Transaction, including the execution of such deeds, contracts, or documents as 
may be contemplated in the Transaction and all such deeds, contracts or 
documents are hereby ratified, approved and confirmed; and 


(b) take steps, as are, in the opinion of the Debtor necessary or incidental to 
the performance of their obligations pursuant to the Transaction; 


[67] DECLARES that the Cash Payment (as defined in the APA) to be remitted by the 
Purchaser at Closing (as defined in the APA) will be held by the Monitor in escrow on 
behalf of the Purchaser and ORDERS the Monitor to remit the Cash Payment to the 
Purchaser in the event the Transaction contemplated in the APA is resolved and 
DECLARES that in such an event, the Cash Payment will be reputed irrevocably having 
been at all time the property of the Purchaser; 


[68] Under express reserve of the terms of the preceding paragraph and in the event 
the resolutory clause provided in the APA ceases to apply for all legal purposes, 
DECLARES that the Cash Payment will then be deemed to be held by the Monitor in 
escrow for the Vendor and shall stand in the place and stead of the Immovable Property 
(as hereinafter defined) and that all Encumbrances (as hereinafter defined), if any, shall 
attach thereto in the same order of priority; 


[69] PRAYS ACT of the assignment of all of the Debtor’s right, title and interest in 
and to the following contracts executed between Cecon ASA (“Cecon”) and the Debtor 
in accordance with the terms of Amending Letter Agreement between Cecon, the 
Purchaser and the Debtor (the “Amending Letter Agreement”), a copy of which is filed 
under seal as Exhibit P-5: 


(a) Vessel Construction Contract between the Debtor and Cecon ASA 
(“Cecon”)  for the construction of an Offshore construction Vessel of Vik-Sandvik 
V5 4220 design, known as Hull 717, dated February 4, 2007, as amended by 
Amendment No. 1 dated March 1, 2007, Amendment No. 2 dated March 17, 
2007 and Amendment No. 3 dated February 16, 2009, including all annexes and 
exhibits thereto; 


(b) Vessel Construction Contract between the Debtor and Cecon for the 
construction of an Offshore construction Vessel of Vik-Sandvik V5 4220 design, 
known as Hull 718, dated February 4, 2007, as amended by Amendment No. 1 
dated March 1, 2007, Amendment No. 2 dated March 17, 2007 and Amendment 
No. 3 dated February 16, 2009, including all annexes and exhibits thereto; 
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(c) Vessel Construction Contract between the Debtor and Cecon for the 
construction of an Offshore construction Vessel of Vik-Sandvik V5 4220 design, 
known as Hull 719, dated February 4, 2007, as amended by Amendment No. 1 
dated February (day not specified), 2007, Amendment No. 2 dated March 17, 
2007, Amendment No. 3 dated July 4, 2007 and Amendment No. 4 dated 
February 16, 2009, including all annexes and exhibits thereto; 


[70] ORDERS and DECLARES that upon the delivery of a Monitor’s Certificate to the 
Purchaser at the Closing Time (as defined in the APA), substantially in the form 
attached as Annex I to the order to be rendered pursuant hereto (the “Monitor’s 
Certificate”), any and all right, title and interest of the Debtor in and to the Purchased 
Assets shall vest absolutely and exclusively in the Purchaser free and clear of and from 
any and all encumbrances, liens, claims, liabilities, obligations, rights, titles, interests, 
security interests (whether contractual, statutory, legal or otherwise), charges (including 
any and all charges created pursuant to the Debtor’s proceedings pursuant to the 
Companies Creditors’ Arrangement Act, R.S.C. 1985, c. C-36), pledges, mortgages, 
hypothecations, hypothecs, judgments, trusts, deemed trusts, executions, writs of 
seizure and sale, options, adverse claims, levies, priorities, remedies from facts which 
exist as of the Closing Date whether known or unknown, or any and all other rights of 
use, disputes and debts of all persons or entities of any kind whatsoever and howsoever 
arising, whether contractual, statutory or legal, by operation of law or equity or 
otherwise, whether perfected, attached, registered or filed, whether secured, unsecured 
or otherwise (each of which being referred to as an “Encumbrance”), save and except 
the Permitted Encumbrances (as defined in the APA), as listed in Annex V hereto;  


[71] ORDERS the Monitor to file with the Court a copy of the Monitor’s Certificate as 
soon as reasonably practicable after delivery thereof to the Purchaser, but in no case no 
later than July 22, 2011 at 10 a.m.; 


[72] AUTHORIZES the Debtor and the Purchaser to execute deeds of transfer and 
any other necessary documents to transfer all rights, title and interests of the Debtor in 
the immovable property identified on Annex II hereto (the “Immovable Property”) as 
contemplated by the Conveyance (the “Immovable Transfers”) and ORDERS the Land 
Registrar for the Land Registry Office in the Registration Division of Lévis (the “Land 
Registrar”) to register the Immovable Transfers as to convey the Immovable Property to 
the Purchaser upon presentation of the required applications for registration and 
payment of the prescribed fees; 


[73] ORDERS Export Development Canada and Mécanarc Inc. to execute deeds of 
mainlevée with respect to the immovable encumbrances listed on Annex III hereto that 
currently affect the Immovable Property no later than ten (10) days after this order has 
been rendered; 


[74] ORDERS the Land Registrar, upon presentation of the required applications for 
registration, a true copy of this order, payment of the prescribed fees and presentation 
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of the Monitor’s Certificate, to proceed with the total cancellation, radiation and 
discharge of the registration of all the immovable encumbrances listed on Annex III 
hereto that currently affect the Immovable Property;  


[75] ORDERS the Registrar of the Register of Personal and Movable Real Rights, 
upon presentation of the required applications, a true copy of this order, payment of the 
prescribed fees, if any, and presentation of the Monitor’s Certificate, to cancel, radiate 
and discharge the registration of all movable encumbrances listed on Annex IV hereto, 
such that all of the movable assets included in the Purchased Assets are no longer 
affected by movable encumbrances; 


[76] PRAYS ACT of the Debtor’s undertaking in the APA to cooperate with the 
Purchaser in order to facilitate the assignment of certain of its contracts to the 
Purchaser, at the latter’s request, and RESERVE the Debtor’s right to apply to this 
Court to obtain an order assigning to the Purchaser the rights and obligations of the 
Debtor pursuant to certain of its contracts which will have been identified by the 
Purchaser; 


[77] PRAYS ACT of Investissement Québec’s and Cecon undertaking to not 
participate in any dividend distribution to the unsecured creditors of the Debtor in 
respect of the Cash Payment; 


[78] DECLARES that upon the filing of the Certificate with the office of this Court, the 
Transaction contemplated pursuant to APA and any other document to be executed for 
the purposes of the Transaction, pursuant to the Order to be rendered pursuant to the 
present Motion, constitutes a sale by a public officer acting under judicial authority as 
per the provisions of the Code of Civil Procedure, R.S.Q., c. C-25; 


[79] DECLARES that the Transaction shall be considered as a forced sale as per the 
provisions of the Civil Code of Québec, S.Q. 1991, c. 64 (the “Civil Code”); 


[80] EXEMPTS the Debtor and the Monitor, from the requirement to seek and obtain 
shareholders’ approval pursuant to any federal or provincial legislation with regard to 
the APA, the consummation of the Transaction and the Conveyance; 


[81] AUTHORIZES the Debtor to file articles of amendments to change its name 
without the requirement  of obtaining director or shareholders’ approval pursuant to any 
federal or provincial legislation, and if Debtor fails to comply within the stipulated delay, 
AUTHORIZES and ORDERS the Monitor, to do so;  


[82] DECLARES that the Order sought constitutes the only authorization required by 
the Debtor to proceed with the Transaction and the Conveyance and DECLARES that 
the parties involved in the Transaction are exempted from requiring or obtaining any 
authorization that may have been required from any person or authority whatsoever;  


[83] ORDERS and DECLARES that, notwithstanding:  


20
11


 Q
C


C
S 


38
99


 (C
an


LI
I)







200-11-019127-102  PAGE: 13 
 
 


 
 


(i) the pendency of these proceedings; 


(ii) any application for a bankruptcy order now or hereafter issued pursuant to 
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) in respect of 
the Debtor and any bankruptcy order issued pursuant to any such applications; 
and  


(iii) any assignment in bankruptcy made in respect of the Debtor; 


the Conveyance contemplated under the APA shall be binding on any Trustee in 
bankruptcy that may be appointed in respect of the Debtor and shall not be void or 
voidable and shall not be deemed to be a settlement, fraudulent preference, 
assignment, fraudulent conveyance or other reviewable transaction under the BIA, 
article 1631 and following of the Civil Code or any other applicable federal or provincial 
legislation; 


[84] DECLARES that in the event of the resolution of the Transaction in accordance 
with the terms of the APA, all right, title and interest of the Vendor in the Purchased 
Assets shall revert to the Debtor, and shall become subject to all Encumbrances 
existing as at the Closing Time, without necessity of any further order of this Court and 
further DECLARES that the Purchaser shall be released for all legal purposes of the 
Assumed Debt (as defined in the Motion) and the Assumed Liabilities (as defined in the 
APA);  


[85] ORDERS that the stay of proceedings granted in favour of the Debtor pursuant 
to the Initial Order issued on February 25, 2010, as amended from time to time, is 
extended to July 29, 2011; 


[86] ORDERS the provisional execution of the Order notwithstanding any appeal 
therefrom and without the necessity of furnishing any security; 


[87] THE WHOLE WITHOUT COSTS. 


 
 __________________________________


ETIENNE PARENT, J.C.S. 
Me Martin Desrosiers 
Me Sandra Abitan 
Osler, Hoskin & Harcourt 
1000, de la Gauchetière Ouest, bureau 2100 
Montréal (Québec)  H3B 4W5 
Procureurs de la Débitrice 
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Me Mason Poplaw 
McCarthy Tétrault 
1000, De La Gauchetière Ouest, bureau 2500 
Montréal (Québec) H3B 0A2 
Procureurs du Contrôleur 
 
Me Marie-Paule Gagnon  
Me Antoine Beaudoin (casier 14) 
Stein Monast 
Procureurs de Investissement Québec 
 
Me Alain Robitaille (casier 115) 
Langlois Kronström Desjardins 
Procureurs de Exportation et développement Canada 
 
Me Serge Guérette 
Fasken Martineau DuMoulin 
Case postale 242, bureau 3700 
800, Square Victoria 
Montréal (Québec)  H4Z 1E9 
Procureurs de Cecon ASA 
 
Me Stéphane Moisan 
1505, rue des Tanneurs 
Québec (Québec) G1N 4S7 
Procureur de Lambert Somec 
 
Date d’audition : 14 juillet 2011 
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 E N D O R S E M E N T 
 
 
[1]      This is a somewhat unique proceeding under the Companies’ Creditors Arrangement Act, 
R.S.C. (1985) Ch. c.36 as amended (“CCAA”).  The Applicants have also commenced ancillary 
proceedings under Chapter 15 of the U.S. Bankruptcy Code and are now before the United States 
District Court for the Southern District of New York (“U.S. Court”).  All of the assets of the 
Applicants have been disposed of and no proceeds of such disposition remain in the estate.  The 
Applicants no longer carry on business and have no employees.  The Applicants sought relief 
under the CCAA principally as a means of achieving a global resolution of the large number of 
product liability and other lawsuits commenced by numerous claimants against the Applicants 
and others (the “Third Parties”) in the United States.  In addition to the Applicants, the Third 
Parties, which include affiliated and non-affiliated parties, were named as defendants or 
otherwise involved in some 33 Product Liability Actions.  The liability of the Third Parties in the 
Product Liability Actions is linked to the liability of the Applicants, as the Product Liability 
Actions relate to products formerly sold by the Applicants. 
 
[2]      Certain of the Third Parties have agreed to provide funding for settlement of the Product 
Liability Actions and an ad hoc committee of tort claimants (the “Committee”) has been formed 
to represent the Plaintiffs in such Products Liability Actions (the “Claimants”).  Through its 
participation in a court-ordered mediation (the “Mediation Process”) that included the Applicants 
and the Third Parties, the Committee played a fundamental role in the settlement of 30 of the 33 
Product Liability Actions being the Product Liability Claims of all of those Product Liability 
Claimants represented in the Mediation Process by the Committee. 
 
[3]      The Moving Parties in the motions now before this court, being the Claimants in the three 
Product Liability Actions which have not been settled (the “Objecting Claimants”), elected not to 
be represented by the Committee in the Mediation Process and mediated their cases individually.  
Such mediations were not successful and the Product Liability Actions of the Moving Parties 
remain unresolved. 
 
[4]      Pursuant to a Call for a Claims Order issued by this court on March 3, 2006, and 
approved by the U.S. court on March 22, 2006, each of the Objecting Claimants filed Proofs of 
Claim providing details of their claims against the Applicants and Third Parties.  The Call for 
Claims Order did not contain a process to resolve the Claims and Product Liability Claims.  
Accordingly, the Applicants engaged in a process of extensive discussions and negotiations.  
With the input of various key players, including the Committee, the Applicants established a 
claims resolution process (the “Claims Resolution Process”).  The Committee negotiated 
numerous protections in the Claims Resolution Process for the benefit of its members and 
consented to the Claims Resolution Order issued by this court on August 1, 2006, and approved 
by the U.S. court on August 11, 2006. 
 
[5]      The Claims Resolution Order appoints the Honourable Edward Saunders as Claims 
Officer.  The Claims Resolution Order also sets out the Claims Resolution Process including the 
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delivery of a Notice of Objection to Claimants for any claims not accepted by the Monitor, the 
provision for a Notice of Dispute to be delivered by the Claimants who do not accept the 
objection of the Monitor, the holding of a hearing by the Claims Officer to resolve Disputed 
Claims and an appeal therefrom to this court. The definition of  “Product Liability Claims” in the 
Claims Resolution Order provides in part: 
 


   “Product Liability Claim” means any right or claim, including any 
action, proceeding or class action in respect of any such right or claim, 
other than a Claim, Related Claim or an Excluded Claim, of any Person 
which alleges, arises out of or is in any way related to wrongful death or 
personal injury (whether physical, economic, emotional or otherwise), 
whether or not asserted and however acquired, against any of the Subject 
Parties arising from, based on or in connection with the development, 
advertising and marketing, and sale of health supplements, weight-loss and 
sports nutrition or other products by the Applicants of any of them.  


  … 
 
Nature of the Motions 
 
[6]      The motions now before this court emanate from Notices of Motion originally returnable 
August 22, 2006 seeking: 
 


1. An Order providing for joint hearings before Canadian and U.S. 
Courts and the establishment of a cross-border insolvency protocol in 
this CCAA proceeding, to determine the application or conflict of 
Canadian and U.S. law in respect of the relief requested herein. 


2. An Order amending the June 8, 2006 Claims Resolution Claim to 
remove any portions that purport to determine the liabilities of third 
party non-debtors who have not properly applied for CCAA relief. 


…. 


3. An Order requiring the Monitor and the Applicants herein, 


(a) to provide an investigator, funded by the Claimants (the 
“Investigator”), with access to all books and records relied 
upon by the Monitor in preparing its Sixth Report, including 
all documents listed at Appendix “2” to that report;  


 
(b) to provide the Investigator with copies of or access to 


documents relevant to the investigation of the impugned 
transactions as the Investigator may request, and 
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(c) providing that the Investigator shall report back to this 


Honourable Court as to its findings, and a Notice of Motion 
returnable September 29, 2006 seeking. 


4. An Order finding that the Notices of Objection sent by the 
Monitor/Applicants do not properly object to the Claimants’ claims 
against non-debtor third parties; 


 
5. An Order that the Claimants’ Product Liability Claims against non-


debtor third parties are deemed to be accepted by the Applicants 
pursuant to paragraph 14 of the Claims Resolution Order; 


 
6. In the alternative, an Order that the Monitor, on behalf of the 


Applicants, provide further and better Notices of Objection properly 
objecting to claims against non-debtor third parties so that the 
Claimants may know the case they are to meet and may respond 
appropriately. 


 
Analysis 
 
[7]      With respect to the relief sought relating to Claims against Third Parties, the position of 
the Objecting Claimants appears to be that this court lacks jurisdiction to make any order 
affecting claims against third parties who are not applicants in a CCAA proceeding.  I do not 
agree.  In the case at bar, the whole plan of compromise which is being funded by Third Parties 
will not proceed unless the plan provides for a resolution of all claims against the Applicants and 
Third Parties arising out of “the development, advertising and marketing, and sale of health 
supplements, weight loss and sports nutrition or other products by the Applicants or any of them” 
as part of a global resolution of the litigation commenced in the United States.  In his 
Endorsement of January 18, 2006, Farley J. stated: 
 


“the Product Liability system vis-à-vis the Non-Applicants appears to be in 
essence derivative of claims against the Applicants and it would neither be logical 
nor practical/functional to have that Product Liability litigation not be dealt with 
on an all encompassing basis.”   
 


[8]      Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of 
compromise and arrangement, to compromise claims against the Applicants and other parties 
against whom such claims or related claims are made.  In addition, the Claims Resolution Order, 
which was not appealed, clearly defines Product Liability Claims to include claims against Third 
Parties and all of the Objecting Claimants did file Proofs Of Claim settling out in detail their 
claims against numerous Third Parties.   
 
[9]      It is also, in my view, significant that the claims of certain of the Third Parties who are 
funding the proposed settlement have against the Applicants under various indemnity provisions 
will be compromised by the ultimate Plan to be put forward to this court.  That alone, in my 
view, would be a sufficient basis to include in the Plan, the settlement of claims against such 
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Third Parties.  The CCAA does not prohibit the inclusion in a Plan of the settlement of claims 
against Third Parties.  In Re Canadian Airlines Corp. (2000) 20 C.B.R. (4th) 1, Paperney J. 
stated at p. 92: 


While it is true that section 5.2 of the CCAA does not authorize a release of 
claims against third parties other than directors, it does not prohibit such releases 
either.  The amended terms of the release will not prevent claims from which the 
CCAA expressly prohibits release. 
 


[10]      I do not regard the motions before this court with respect to claims against Third Parties 
as being made pursuant to paragraph 37 of the Claims Resolution Order which provides that a 
party may move before this court “to seek advice and directions or such other relief in respect of 
this Order and the Claims Resolution Process.”  The relief sought by the Objecting Creditors 
with respect to claims against Third Parties is an attack upon the substance of the Claims 
Resolution Order and of the whole structure of this CCAA proceeding which is to resolve claims 
against the Applicants and against Third Parties as part of a global settlement of the litigation in 
the United States arising out of the distribution and sale of the offending products by the 
Applicants.  What the Objecting Claimants are, in essence, attempting to do is to vary or set 
aside the Claims Resolution Order.  The courts have been loathe to vary or set aside an order 
unless it is established that there was:  
 


(a) fraud in obtaining the order in question; 
 
(b) a fundamental change in circumstances since the granting of the order 


making the order no longer appropriate; 
 


(c) an overriding lack of fairness; or 
 


(d) the discovery of additional evidence between the original hearing and the 
time when a review is sought that was not known at the time of the 
original hearing and the time when a review is sought that was not known 
at the time of the original hearing and that could have led to a different 
result. 


 
None of such circumstances can be established in the case at bar. 
 


[11]      In any event, it must be remembered that the Claims of the Objecting Claimants are at 
this stage unliquidated contingent claims which may in the course of the hearings by the Claims 
Officer, or on appeal to this court, be found to be without merit or of no or nominal value.  It also 
appears to me that, to challenge the inclusion of a settlement of all or some claims against Third 
Parties as part of a Plan of compromise and arrangement, should be dealt with at the sanction 
hearing when the Plan is brought forward for court approval and that it is premature to bring a 
motion before this court at this stage to contest provisions of a Plan not yet fully developed.   
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[12]      The Objecting Claimants also seek an order of this court that their claims against Third 
Parties are deemed to be accepted pursuant to paragraph 14 of the Claims Resolution Order.  
Section 14 of the Claims Resolution Order provides in part as follows: 
 
 


This Court Orders that, subject to further order of this Court, in respect 
of any Claim or Product Liability Claim set out in a Proof of Claim for which a 
Notice of Objection has not been sent by the Monitor in accordance with 
paragraph 12(b) above on or before 5:00 p.m. (Eastern Standard Time) on 
August 11, 2006, such Claim or Product Liability Claim is and shall be deemed 
to be accepted by the Applicants. 


 
[13]      The submission of the Objecting Claimants appears to be based on the fact that, at least in 
one case, the Notice of Objection appears to be an objection solely on behalf of the Applicants in 
that Exhibit 1 to the Notice states “the Applicants hereby object to each and all of the Ishman 
Plaintiffs’ allegations and claims.” The Objecting Claimants also point out that none of the 
Notices of Objection provide particulars of the objections to the Objecting Claimants’ direct 
claims against third parties.  I have some difficulty with this submission.  The structure of the 
Claims Resolution Order is that a claimant files a single Proof of Claim setting out its Claims or 
Product Liability Claims and that if the Applicants dispute the validity or quantum of any Claim 
or Product Liability Claim, they shall instruct the Monitor to send a single Notice of Objection to 
the Claimant.  Paragraph 12 of the Claims Resolution Order states that the Applicants, with the 
assistance of the Monitor, may “dispute the validity and/or quantum or in whole on in part of a 
Claims or a Product Liability Claim as set out in a Proof of Claim.”  The Notices of Objection 
filed with the court do, in my view, make reference to certain Product Liability Claims against 
Third Parties and, in some cases, in detail.  More importantly, the Notices of Objection clearly 
state that the Applicants, with the assistance of the Monitor, have reviewed the Proof of Claim 
and have valued the amount claimed at zero dollars for voting purposes and zero dollars for 
distribution purposes.  I fail to understand how anyone could read the Notices of Objection as not 
applying to Product Liability Claims against Third Parties as set out in the Proof of Claim.  The 
Objecting Claimants must have read the Notices of Objection that way initially as their Dispute 
Notices all appear to refer to all claims contained in their Proofs of Claim.  Accordingly, I find 
no basis on which to conclude that the Product Liability Claims against the Third Parties are 
deemed to have been accepted. 
 
[14]      The Objecting Claimants seek, in the alternative, an order that the Monitor provide 
further and better Notices of Objection with respect to the claims against the Third Parties so that 
the Objecting Claimants may know the case they have to meet and may respond appropriately.  I 
have some difficulty with this position.  In the context of the Claims Resolution Process, I view 
the Objecting Claimants as analogous to plaintiffs and it is the Applicants who need to know the 
case they have to meet.  The Proofs of Claim set out in detail the nature of the claims of the 
Objecting Claimants against the Applicants and Third Parties and, to the extent that the Notices 
of Objection do not fully set out in detail the basis of the objection with respect to each particular 
claim, it appears to me that this is a procedural matter, which should be dealt with by the Claims 
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Officer and then, if the Objecting Claimants remain dissatisfied, be appealed to this court.  
Section 25 of the Claims Resolution Order provides: 
 


This Court Orders that, subject to paragraph 29 hereof, the Claims Officer 
shall determine the manner, if any, in which evidence may be brought before him 
by the parties, as well as any other procedural or evidentiary matters that may 
arise in respect of the hearing of a Disputed Claim, including, without limitation, 
the production of documentation by any of the parties involved in the hearing of a 
Disputed Claim. 


[15]      In fact, with respect to the medical causation issue which is the first issue to be 
determined by the Claims Officer, the Claims Officer has already held a scheduling hearing and 
has directed that by no later than August 16, 2006, all parties will file and serve all experts 
reports and will-say statements for all non-expert witnesses as well as comprehensive 
memoranda of fact of law in respect of the medical causation issues.  To the extent that the 
Objecting Claimants appear to have some concerns as to natural justice, due process and fairness, 
in spite of the earlier decision of Judge Rakoff with respect to the Claims Resolution Order and 
the consequent amendments made to such Order, in my view, any such concerns are adequately 
addressed by the rulings made by the Claims Officer with respect to the hearing of the medical 
causation issue.  I would expect that the Claims Officer would make similar rulings with respect 
to the other issues to be determined by him.   
 
[16]      In addition, as I understand it, all three actions commenced by the Objecting Claimants in 
the United States were ready for trial at the time that the CCAA proceedings commenced and I 
would have thought, as a result, that the Objecting Claimants are well aware of the defences 
being raised by the Applicants and the Third Parties to their claims and as to the positions they 
are taking with respect to all of the claims.   
 
[17]      Accordingly, it appears to me to be premature and unproductive to order further and 
better Notices of Objection at this time.   
 
[18]      The motion seeking an order requiring the Monitor and the Applicants to provide an 
Investigator selected by the Objecting Claimants relates to transactions referred to by the 
Monitor in preparing its Sixth Report which dealt with certain transactions entered into by the 
Applicants with related parties prior to the institution of these CCAA proceedings.  The 
Objecting Creditors also seek to have the Investigator provided with copies of, or access to, all 
documents relevant to an investigation of the impugned transactions as the Investigator may 
request.  It appears from the evidence before this court that the Applicants prepared for the 
Monitor a two-volume report (the “Corporate Transactions Report”) setting out in extensive 
detail the negotiation, documentation and implementation of the impugned transactions.  
Subsequently by order of this court dated February 6, 2006, the Monitor was directed to review 
the Corporate Transactions Report and prepare its own report to provide sufficient information to 
allow creditors to make an informed decision on any plan advanced by the Applicants.  This 
review was incorporated in the Monitor’s Sixth Report filed with this court and the U.S. court on 
March 31, 2006.  In preparing its Sixth Report, the Monitor had the full cooperation of, and full 
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access to the documents of, the Iovate Companies and Mr. Gardiner, the principal of the Iovate 
Companies.  No stakeholder has made any formal allegation that the review conducted by the 
Monitor was flawed or incomplete in any way.  The Monitor has also, pursuant to further 
requests, provided documentation and additional information to stakeholders on several 
occasions, subject in certain instances to the execution of confidentiality agreements particularly 
with respect to commercially sensitive information of the Applicants and the Iovate Companies 
which are Third Parties in this proceeding.  There is no evidence before this court that the 
Monitor has, at any time, refused to provide information or to provide access to documents other 
than in response to a further request from the Objecting Claimants made shortly before the return 
date of these motions, which request is still under consideration by the Monitor.  The Sixth 
Report is, in the opinion of the Respondents, including the Committee, a comprehensive, 
thorough, detailed and impartial report on the impugned transactions and I fail to see any utility 
in appointing another person to duplicate the work of the Monitor in reviewing the impugned 
transactions where there has been no allegation of any deficiency, incompleteness or error in the 
Sixth Report of the Monitor.   
 
[19]      I also fail to see how a further report of an Investigator duplicating the Monitor’s work 
would be of any assistance to the Objecting Claimants in making a decision as to whether to 
support any Plan that may be presented to this court.  The alternative to acceptance of a Plan is, 
of course, the bankruptcy of the Applicants and I would have thought that, equipped with the 
Corporate Transactions Report and the Sixth Report of the Monitor, the Objecting Claimants 
would have more than enough information to consider whether they wish to attempt to defeat 
any Plan and take their chances on the availability of relief in bankruptcy.   
 
[20]      In any event, it is my understanding that, at the request of the Committee, any oppression 
claims or claims as to reviewable transactions have been excluded from the Claims Resolution 
Process.   
 
[21]      The final relief sought in the motions before this court is for an Order providing for joint 
hearings before this court and the U.S. court and the establishment of a cross-border protocol in 
this proceeding to determine the application of Canadian and U.S. law or evidentiary rulings in 
respect of the determination of the liability of Third Parties.  During the currency of the hearing 
of these motions, I believe it was conceded by the Objecting Claimants that the question of the 
applicability of U.S. law or evidentiary rulings would be addressed by the Claims Officer.  The 
Objecting Claimants did not, on the hearing of these motions, press the need for the 
establishment of a protocol at this time.  An informal protocol has been established with the 
consent of all parties whereby Justice Farley and Judge Rakoff have communicated with each 
other with respect to all aspects of this proceeding and I intend to follow the same practice.  Any 
party may, of course, at any time bring a motion before this court and the U.S. court for an order 
for a joint hearing on any matter to be considered by both courts.   
 
[22]      The motions are dismissed.  Any party wishing to make submissions as to the costs of 
this proceeding may do so by brief written submissions to me prior to October 31, 2006. 
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______________________________ 
Ground J. 


 
 
Released:  October 13, 2006 
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Heard in writing 


On appeal from the orders of Justice Geoffrey B. Morawetz of the Superior Court 
of Justice, dated December 10, 2012, with reasons reported at 2012 ONSC 
7050, and March 20, 2013, with reasons reported at 2013 ONSC 1078. 


ENDORSEMENT 


 
[1] Leave to appeal is denied. 


[2] The test for granting leave to appeal in CCAA proceedings is well-settled. 


It is to be granted sparingly and only where there are serious and arguable 


grounds that are of real and significant interest to the parties. In determining 
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whether leave ought to be granted, this court is required to consider the following 


four-part inquiry:  


 Whether the point on the proposed appeal is of significance to the practice;  


 Whether the point is of significance to the action; 


 Whether the proposed appeal is prima facie meritorious or frivolous; and 


 Whether the appeal will unduly hinder the progress of the action. 


See Re Country Style Food Services Inc. (2002), 158 O.A.C. 30 (C.A.). 


[3] In our view the proposed appeals fail to meet this stringent test.  


[4] These motions for leave to appeal   relate   to   the   supervising   judge’s  


approval of a settlement releasing Ernst & Young LLP from any claims arising 


from its auditing of Sino-Forest Corporation.  


[5] The Ernst & Young settlement is part of Sino-Forest’s   Plan   of   Compromise  


and Reorganization (“the   Plan”)   following   a   bankruptcy   triggered   by   allegations   of  


corporate fraud. The settlement has the support of all parties to the CCAA 


proceedings, including the Monitor, Sino-Forest’s   creditors   and   a   group   of  


plaintiffs seeking to recover their investment losses in a contemplated, but not yet 


certified,  class   action   (“the  Ontario   Plaintiffs”).    


[6] These motions for leave to appeal are brought by a single group of Sino-


Forest investors, collectively known as Invesco, who together held approximately 


1.6% of Sino-Forest’s   outstanding   shares   at   the   time   of   its   collapse.   Invesco  
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chose not to participate in any of the CCAA proceedings leading to the Ernst & 


Young settlement. It appeared for the first time at the hearing to sanction the 


Plan. Invesco objects to the Ernst & Young settlement because it wishes to 


preserve its right to opt out of any class proceedings and pursue an independent 


claim against Ernst & Young. 


[7] Invesco is represented by Kim Orr LLP, the firm that ranked last in a fight 


for carriage of the Ontario class action against Sino-Forest and its auditors and 


underwriters. In January 2012, Perell J. awarded carriage of that action to Koskie 


Minsky and Siskinds LLP, with the Ontario Plaintiffs as the proposed 


representative plaintiffs. No appeal was taken from the order of Perell J.  


[8] There are two motions for leave to appeal before the court. 


 M42068 – Invesco seeks leave to appeal the 


supervising   judge’s   order   dated   December   10,  


2012, sanctioning a Plan of Compromise and 


Reorganization for Sino-Forest   (the   “Sanction  


Order”) 


 M42399 – Invesco seeks leave to appeal the 


supervising   judge’s   orders   dated   March 20, 2013, 


approving the Ernst & Young settlement and 


dismissing   Invesco’s   motion   for   an   order   to  
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represent all prospective class members who 


oppose   the   settlement   (the   “Settlement   Order”  


and   the   “Representation   Dismissal   Order”). 


[9] By order of Simmons J.A. dated May 1, 2013, the motion for leave to 


appeal the Sanction Order was ordered to be consolidated and heard together 


with the motion for leave to appeal the Settlement Order and the Representation 


Dismissal Order. 


[10] The motions for leave to appeal are opposed by Sino-Forest, the Monitor, 


Sino-Forest’s   auditors   and   underwriters,   the   Ontario   Plaintiffs,   and   a   group  


representing Sino-Forest’s   major   creditors. 


The Sanction Order 


[11] The   supervising   judge   dismissed   Invesco’s   arguments   opposing   the  


Sanction Order on the ground that, since the settlement was not part of the Plan 


at that point, its objections were premature. It could raise those objections when 


the court considered whether or not to approve the settlement.  


[12] Invesco did not move to stay this order and the Plan has since been 


implemented. This proposed appeal is moot, and in any event, we see no basis 


to  interfere   with   the  supervising   judge’s   decision. 
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The Settlement Order and the Representation Dismissal Order 


[13] In approving the settlement, the supervising judge applied the test set out 


in Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647. And 


because the proposed settlement provided for a release to Ernst & Young, he 


went on to consider the test prescribed by this court in ATB Financial v. Metcalfe 


and Mansfield Alternative Investments II Corp., 2008 ONCA 587, 92 O.R. (3d) 


513, leave to appeal refused, [2008] S.C.C.A. No. 337 (“ATB Financial”).   He  


found that the proposed settlement met those requirements. He concluded that 


the Ernst & Young settlement was fair and reasonable, provided substantial 


benefits to relevant stakeholders and was consistent with the purpose and spirit 


of the CCAA. 


[14] There is no basis on which to interfere with his decision. The issues raised 


on this proposed appeal are, at their core, the very issues settled by this court in 


ATB Financial. 


[15] Having dismissed their objection to the settlement order, it follows that 


Invesco’s   motion   for  a  representation   order  would   also  be  dismissed.  


[16] The motions for leave to appeal are dismissed. 
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[17] Costs are to the responding parties on the motions on a partial indemnity 


scale fixed in the sum of $1,500 per motion inclusive of disbursements and 


applicable taxes. 


 


“J.  MacFarland   J.A.” 


“David  Watt  J.A.” 


“Gloria   Epstein   J.A.” 
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 James Grout, for the Ontario Securities Commission 


 Emily Cole and Joseph Marin, for Allen Chan 


 Susan E. Freedman and Brandon Barnes, for Kai Kit Poon 


 Paul Emerson, for ACE/Chubb 


 Sam Sasso, for Travelers 


HEARD: DECEMBER 7, 2012 


ENDORSED: DECEMBER 10, 2012 


REASONS: DECEMBER 12, 2012 


ENDORSEMENT 


 


[1] On December 10, 2012, I released an endorsement granting this motion with reasons to 
follow.  These are those reasons. 


Overview 


[2] The Applicant, Sino-Forest   Corporation   (“SFC”),   seeks   an   order   sanctioning (the 
“Sanction   Order”) a plan of compromise and reorganization dated December 3, 2012 as 
modified, amended, varied or supplemented in accordance with its terms (the   “Plan”)   pursuant   to  
section 6 of the Companies’  Creditors  Arrangement  Act (“CCAA”). 


[3] With the exception of one party, SFC’s position is either supported or is not opposed. 


[4] Invesco Canada Ltd., Northwest & Ethical Investments LP and Comité Syndicale 
Nationale de Retraite Bâtirente Inc. (collectively, the   “Funds”) object to the proposed Sanction 
Order.  The Funds requested an adjournment for a period of one month.  I denied the Funds’  
adjournment request in a separate endorsement released on December 10, 2012 (Re Sino-Forest 
Corporation, 2012 ONSC 7041).   Alternatively, the Funds requested that the Plan be altered so 
as  to  remove   Article   11  “Settlement   of  Claims   Against   Third   Party  Defendants”. 


[5] The defined terms have been taken from the motion record.  


[6] SFC’s   counsel submits that the Plan represents a fair and reasonable compromise reached 
with SFC’s   creditors   following months of negotiation.  SFC’s   counsel submits that the Plan, 
including its treatment of holders of equity claims, complies with CCAA requirements and is 
consistent with this   court’s   decision on   the   equity   claims   motions   (the   “Equity   Claims   Decision”) 
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(2012 ONSC 4377, 92 C.B.R. (5th) 99), which was subsequently upheld by the Court of Appeal 
for Ontario (2012 ONCA 816). 


[7] Counsel submits that the classification of creditors for the purpose of voting on the Plan 
was proper and consistent with the CCAA, existing law and prior orders of this court, including 
the Equity Claims Decision and the Plan Filing and Meeting Order. 


[8] The Plan has the support of the following parties: 


(a) the Monitor; 


(b) SFC’s   largest   creditors,   the   Ad   Hoc   Committee   of   Noteholders   (the   “Ad   Hoc  
Noteholders”); 


(c) Ernst   &  Young   LLP  (“E&Y”);;  


(d) BDO  Limited   (“BDO”);;   and 


(e) the Underwriters. 


[9] The Ad Hoc Committee of Purchasers   of   the   Applicant’s   Securities   (the   “Ad   Hoc  
Securities   Purchasers   Committee”,   also   referred   to   as   the   “Class   Action   Plaintiffs”)   has   agreed  
not to oppose the Plan.  The Monitor has considered possible alternatives to the Plan, including 
liquidation and bankruptcy, and has concluded that the Plan is the preferable option. 


[10] The Plan was approved by an overwhelming majority of Affected Creditors voting in 
person or by proxy.  In total, 99% in number, and greater than 99% in value, of those Affected 
Creditors voting favoured the Plan. 


[11] Options and alternatives to the Plan have been explored throughout these proceedings.  
SFC carried out a court-supervised   sales   process   (the   “Sales   Process”), pursuant to the sales 
process order (the   “Sales   Process   Order”), to seek out potential qualified strategic and financial 
purchasers   of   SFC’s global assets.  After a canvassing of the market, SFC determined that there 
were no qualified purchasers offering to acquire its assets for qualified consideration (“Qualified  
Consideration”), which was set at 85% of the value of the outstanding amount owing under the 
notes (the   “Notes”). 


[12] SFC’s   counsel submits that the Plan achieves the objective stated at the commencement 
of the CCAA proceedings (namely,   to   provide   a   “clean   break”   between the business operations 
of the global SFC enterprise as a whole (“Sino-Forest”)   and   the   problems   facing   SFC,   with   the  
aspiration of   saving   and   preserving   the   value   of   SFC’s   underlying   business   for   the   benefit   of  
SFC’s  creditors). 


Facts 
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[13] SFC is an integrated forest plantation operator and forest products company, with most of 
its assets and the majority of its business operations located in the southern and eastern regions 
of   the   People’s   Republic   of   China   (“PRC”).      SFC’s   registered   office   is located in Toronto and its 
principal business office is located in Hong Kong. 


[14] SFC is a holding company with six direct subsidiaries (the   “Subsidiaries”) and an indirect 
majority interest in Greenheart Group Limited (Bermuda), a publicly-traded company.  Including 
SFC and the Subsidiaries, there are 137 entities that make up Sino-Forest:  67 companies 
incorporated in PRC, 58 companies incorporated in British Virgin Islands, 7 companies 
incorporated in Hong Kong, 2 companies incorporated in Canada and 3 companies incorporated 
elsewhere. 


[15] On June 2, 2011, Muddy   Waters   LLC   (“Muddy   Waters”),   a short-seller   of   SFC’s  
securities, released a report alleging that   SFC   was   a   “near   total   fraud”   and   a   “Ponzi   scheme”.    
SFC subsequently became embroiled in multiple class actions across Canada and the United 
States and was subjected to investigations and regulatory proceedings by the Ontario Securities 
Commission   (“OSC”),   Hong   Kong   Securities   and   Futures   Commission   and   the   Royal Canadian 
Mounted Police. 


[16] SFC was unable to file its 2011 third quarter financial statements, resulting in a default 
under its note indentures. 


[17] Following   extensive   arm’s   length   negotiations   between   SFC   and   the   Ad   Hoc  
Noteholders,   the   parties   agreed   on   a   framework   for   a   consensual   resolution   of   SFC’s   defaults  
under its note indentures and the restructuring of its business. The parties ultimately entered into 
a   restructuring   support   agreement   (the   “Support   Agreement”)   on   March   30,   2012,   which   was  
initially executed by holders of 40% of the aggregate principal amount of SFC’s   Notes.  
Additional consenting noteholders subsequently executed joinder agreements, resulting in 
noteholders representing a total of more than 72% of aggregate principal amount of the Notes 
agreeing to support the restructuring. 


[18] The restructuring contemplated by the Support Agreement was commercially designed to 
separate Sino-Forest’s   business   operations   from   the   problems facing the parent holding company 
outside   of   PRC,   with   the   intention   of   saving   and   preserving   the   value   of   SFC’s   underlying  
business.  Two possible transactions were contemplated: 


(a) First, a court-supervised Sales Process to determine if any person or group of persons 
would   purchase   SFC’s   business   operations   for   an   amount   in   excess   of the 85% Qualified 
Consideration; 


(b) Second, if the Sales Process was not successful, a transfer of six immediate holding 
companies (that   own   SFC’s   operating   business) to an acquisition vehicle to be owned by 
Affected Creditors in compromise of their claims against SFC. Further, the creation of a 
litigation trust (including funding) (the   “Litigation   Trust”) to enable   SFC’s   litigation  
claims against any person not otherwise released within the CCAA proceedings, 
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preserved   and   pursued   for   the   benefit   of   SFC’s   stakeholders   in   accordance   with   the  
Support Agreement (concurrently, the   “Restructuring   Transaction”). 


[19] SFC applied and obtained an initial order under the CCAA on March 30, 2012 (the 
“Initial   Order”),   pursuant   to   which   a   limited   stay   of   proceedings (“Stay   of   Proceedings”)   was 
also granted in respect of the Subsidiaries.  The Stay of Proceedings was subsequently extended 
by orders dated May 31, September 28, October 10, and November 23, 2012, and unless further 
extended, will expire on February 1, 2013. 


[20] On March 30, 2012, the Sales Process Order was granted.  While a number of Letters of 
Intent were received in respect of this process, none were qualified Letters of Intent, because 
none of them offered to acquire SFC’s   assets   for the Qualified Consideration.  As such, on July 
10, 2012, SFC announced the termination of the Sales Process and its intention to proceed with 
the Restructuring Transaction. 


[21] On May 14, 2012, this court   granted   an   order   (the   “Claims   Procedure   Order”)   which  
approved the Claims Process that was developed by SFC in consultation with the Monitor. 


[22] As of the date of filing, SFC had approximately $1.8 billion of principal amount of debt 
owing under the Notes, plus accrued and unpaid interest.  As of May 15, 2012, Noteholders 
holding in aggregate approximately 72% of the principal amount of the Notes, and representing 
more than 66.67% of the principal amount of each of the four series of Notes, agreed to support 
the Plan. 


[23] After the Muddy Waters report was released, SFC and certain of its officers, directors and 
employees,   along   with   SFC’s   former   auditors, technical consultants and Underwriters involved 
in prior equity and debt offerings, were named as defendants in a number of proposed class 
action lawsuits.  Presently, there are active proposed class actions in four jurisdictions:  Ontario, 
Quebec, Saskatchewan and New York (the   “Class  Action   Claims”). 


[24] The Labourers v. Sino-Forest Corporation Class Action (the  “Ontario  Class  Action”)  was  
commenced in Ontario by Koskie Minsky LLP and Siskinds LLP.  It has the following two 
components: first, there is a shareholder claim (the   “Shareholder   Class   Action   Claims”) brought 
on behalf of current and former shareholders of SFC seeking damages in the amount of $6.5 
billion for general damages, $174.8 million in connection with a prospectus issued in June 2007, 
$330 million in relation to a prospectus issued in June 2009, and $319.2 million in relation to a 
prospectus issued in December 2009; second, there is a $1.8 billion noteholder claim (the 
“Noteholder   Class   Action   Claims”) brought on behalf of former holders of SFC’s   Notes.  The 
noteholder component seeks damages for loss of value in the Notes. 


[25] The Quebec Class Action is similar in nature to the Ontario Class Action, and both 
plaintiffs filed proof of claim in this proceeding.  The plaintiffs in the Saskatchewan Class 
Action did not file a proof of claim in this proceeding, whereas the plaintiffs in the New York 
Class Action did file a proof of claim in this proceeding.  A few shareholders filed proofs of 
claim separately, but no proof of claim was filed by the Funds. 
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[26] In this proceeding, the Ad Hoc Securities Purchasers Committee - represented by 
Siskinds LLP, Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP - has appeared to 
represent the interests of the shareholders and noteholders who have asserted Class Action 
Claims against SFC and others. 


[27] Since 2000, SFC has had the following two auditors (“Auditors”):  E&Y from 2000 to 
2004 and 2007 to 2012 and BDO from 2005 to 2006. 


[28] The Auditors have asserted claims against SFC for contribution and indemnity for any 
amounts paid or payable in respect of the Shareholder Class Action Claims, with each of the 
Auditors having asserted claims in excess of $6.5 billion.  The Auditors have also asserted 
indemnification claims in respect the Noteholder Class Action Claims. 


[29] The Underwriters have similarly filed claims against SFC seeking contribution and 
indemnity for the Shareholder Class Action Claims and Noteholder Class Action Claims.   


[30] The Ontario   Securities   Commission   (“OSC”)   has also investigated matters relating to 
SFC.  The OSC has advised that they are not seeking any monetary sanctions against SFC and 
are not seeking monetary sanctions in excess of $100 million against SFC’s directors and officers 
(this amount was later reduced to $84 million). 


[31] SFC has very few trade creditors by virtue of its status as a holding company whose 
business is substantially carried out through its Subsidiaries in PRC and Hong Kong. 


[32] On June 26, 2012, SFC brought a motion for an order declaring that all claims made 
against SFC arising in connection with the ownership, purchase or sale of an equity interest in 
SFC and related indemnity claims to be “equity   claims”   (as defined in section 2 of the CCAA). 
These claims encapsulate the commenced Shareholder Class Action Claims asserted against 
SFC.  The Equity Claims Decision did not purport to deal with the Noteholder Class Action 
Claims. 


[33] In reasons released on July 27, 2012, I granted the relief sought by SFC in the Equity 
Claims   Decision,   finding   that   the   “the   claims   advanced   in   the   shareholder claims are clearly 
equity claims.”      The   Auditors and Underwriters appealed the decision and on November 23, 
2012, the Court of Appeal for Ontario dismissed the appeal. 


[34] On   August   31,   2012,   an   order   was   issued   approving   the   filing   of   the   Plan   (the   “Plan  
Filing   and  Meeting   Order”). 


[35] According to SFC’s counsel, the Plan endeavours to achieve the following purposes: 


(a) to effect a full, final and irrevocable compromise, release, discharge, cancellation and 
bar of all affected claims; 


(b) to effect the distribution of the consideration provided in the Plan in respect of proven 
claims;  
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(c) to transfer ownership of the Sino-Forest business to Newco and then to Newco II, in 
each case free and clear of all claims against SFC and certain related claims against 
the Subsidiaries so as to enable the Sino-Forest business to continue on a viable, 
going concern basis for the benefit of the Affected Creditors; and 


(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefit from 
contingent value that may be derived from litigation claims to be advanced by the 
litigation trustee. 


[36] Pursuant to the Plan, the shares of Newco (“Newco   Shares”) will be distributed to the 
Affected Creditors.  Newco will immediately transfer the acquired assets to Newco II. 


[37] SFC’s   counsel submits that the Plan represents the best available outcome in the 
circumstances and those with an economic interest in SFC, when considered as a whole, will 
derive greater benefit from the implementation of the Plan and the continuation of the business 
as a going concern than would result from bankruptcy or liquidation of SFC.  Counsel further 
submits that the Plan fairly and equitably considers the interests of the Third Party Defendants, 
who seek indemnity and contribution from SFC and its Subsidiaries on a contingent basis, in the 
event   that   they   are   found   to   be   liable   to   SFC’s   stakeholders.     Counsel   further   notes   that   the   three  
most significant Third Party Defendants (E&Y, BDO and the Underwriters) support the Plan. 


[38] SFC filed a version of the Plan in August 2012.  Subsequent amendments were made 
over the following months, leading to further revised versions in October and November 2012, 
and a final version dated December 3, 2012 which was voted on and approved at the meeting.  
Further amendments were made to obtain the support of E&Y and the Underwriters.  BDO 
availed itself of those terms on December 5, 2012. 


[39] The current form of the Plan does not settle the Class Action Claims.  However, the Plan 
does contain terms that would be engaged if certain conditions are met, including if the class 
action settlement with E&Y receives court approval. 


[40] Affected Creditors with proven claims are entitled to receive distributions under the Plan 
of (i) Newco Shares, (ii) Newco notes in the aggregate principal amount of U.S. $300 million 
that are secured and guaranteed by the subsidiary guarantors (the   “Newco   Notes”), and (iii) 
Litigation Trust Interests. 


[41] Affected Creditors with proven claims will be entitled under the Plan to: (a) their pro rata 
share of 92.5% of the Newco Shares with early consenting noteholders also being entitled to 
their pro rata share of the remaining 7.5% of the Newco Shares; and (b) their pro rata share of 
the Newco Notes.  Affected Creditors with proven claims will be concurrently entitled to their 
pro rata share of 75% of the Litigation Trust Interests; the Noteholder Class Action Claimants 
will be entitled to their pro rata share of the remaining 25% of the Litigation Trust Interests. 


[42] With respect to the indemnified Noteholder Class Action Claims, these relate to claims 
by former noteholders against third parties who, in turn, have alleged corresponding 
indemnification claims against SFC.  The Class Action Plaintiffs have agreed that the aggregate 
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amount of those former noteholder claims will not exceed the Indemnified Noteholder Class 
Action Limit of $150 million.  In turn, indemnification claims of Third Party Defendants against 
SFC with respect to indemnified Noteholder Class Action Claims are also limited to the $150 
million Indemnified Noteholder Class Action Limit. 


[43] The Plan includes releases for, among others, (a) the subsidiary; (b) the Underwriters’  
liability for Noteholder Class Action Claims in excess of the Indemnified Noteholder Class 
Action Limit; (c) E&Y in the event that all of the preconditions to the E&Y settlement with the 
Ontario Class Action plaintiffs are met; and (d) certain current and former directors and officers 
of   SFC   (collectively,   the   “Named   Directors   and   Officers”).      It was emphasized that non-released 
D&O Claims (being claims for fraud or criminal conduct), conspiracy claims and section 5.1 (2) 
D&O Claims are not being released pursuant to the Plan. 


[44] The Plan also contemplates that recovery in respect of claims of the Named Directors and 
Officers of SFC in respect of any section 5.1 (2) D&O Claims and any conspiracy claims shall be 
directed and limited to insurance proceeds available from SFC’s  maintained   insurance policies. 


[45] The meeting was carried out in accordance with the provisions of the Plan Filing and 
Meeting Order and that the meeting materials were sent to stakeholders in the manner required 
by the Plan Filing and Meeting Order.  The Plan supplement was authorized and distributed in 
accordance with the Plan Filing and Meeting Order. 


[46] The meeting was ultimately held on December 3, 2012 and the results of the meeting 
were as follows: 


(a) the number of voting claims that voted on the Plan and their value for and against the 
Plan; 


(b)   The results of the Meeting were as follows: 


a. the number of Voting Claims that voted on the Plan and their value for and 
against the Plan: 


Number of  Votes % Value of  Votes  %
Total Claims Voting For 250 98.81% 1,465,766,204$            99.97%
Total Claims Voting Against 3 1.19% 414,087$                     0.03%
Total Claims Voting  253 100.00% 1,466,180,291$            100.00%  


b. the number of votes for and against the Plan in connection with Class Action 
Indemnity Claims in respect of Indemnified Noteholder Class Action Claims 
up to the Indemnified Noteholder Limit: 


Vote For Vote Against Total Votes
Class Action Indemnity Claims 4 1 5  
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c. the number of Defence Costs Claims votes for and against the Plan and their 
value: 


Number of  Votes % Value of  Votes %
Total Claims Voting For 12 92.31% 8,375,016$                  96.10%
Total Claims Voting Against 1 7.69% 340,000$                     3.90%
Total Claims Voting  13 100.00% 8,715,016$                  100.00%  


 


d. the overall impact on the approval of the Plan if the count were to include 
Total Unresolved Claims (including Defence Costs Claims) and, in order to 
demonstrate the "worst case scenario" if the entire $150 million of the 
Indemnified   Noteholder   Class   Action   Limit   had   been   voted   a   “no”   vote   (even  
though 4 of 5 votes were "yes" votes and the remaining "no" vote was from 
BDO, who has now agreed to support the Plan): 


Number of  Votes % Value of  Votes %
Total Claims Voting For 263 98.50% 1,474,149,082$            90.72%
Total Claims Voting Against 4 1.50% 150,754,087$               9.28%
Total Claims Voting  267 100.00% 1,624,903,169$            100.00%  


[47] E&Y has now entered into a settlement   (“E&Y   Settlement”)   with   the   Ontario   plaintiffs  
and the Quebec plaintiffs, subject to several conditions and approval of the E&Y Settlement 
itself.   


[48] As noted in the endorsement dated December 10, 2012, which denied the Funds’  
adjournment request, the E&Y Settlement does not form part of the Sanction Order and no relief 
is being sought on this motion with respect to the E&Y Settlement.  Rather, section 11.1 of the 
Plan contains provisions that provide a framework pursuant to which a release of the E&Y 
claims under the Plan will be effective if several conditions are met.  That release will only be 
granted if all conditions are met, including further court approval. 


[49] Further, SFC’s   counsel acknowledges that any issues relating to the E&Y Settlement, 
including fairness, continuing discovery rights in the Ontario Class Action or Quebec Class 
Action, or opt out rights, are to dealt with at a further court-approval hearing. 


Law and Argument 


[50] Section 6(1) of the CCAA provides that courts may sanction a plan of compromise if the 
plan has achieved the support of a majority in number representing two-thirds in value of the 
creditors. 


[51] To   establish   the   court’s   approval   of   a   plan   of   compromise,   the   debtor   company   must  
establish the following: 


(a) there has been strict compliance with all statutory requirements and adherence to 
previous orders of the court; 
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(b) nothing has been done or purported to be done that is not authorized by the CCAA;  
and 


(c) the plan is fair and reasonable.  


(See Re Canadian Airlines Corporation, 2000 ABQB 442, leave to appeal denied, 2000 ABCA 
238,   aff’d  2001 ABCA 9, leave to appeal to SCC refused July 21, 2001, [2001] S.C.C.A. No. 60 
and Re Nelson Financial Group Limited, 2011 ONSC 2750, 79 C.B.R. (5th) 307). 


[52] SFC submits that there has been strict compliance with all statutory requirements.   


[53] On   the   initial   application,   I   found   that   SFC   was   a   “debtor   company”   to   which   the  CCAA  
applies.  SFC is a corporation continued under the Canada Business Corporations Act (“CBCA”) 
and   is   a   “company”   as   defined   in   the   CCAA.  SFC   was   “reasonably   expected   to   run   out   of  
liquidity   within   a   reasonable   proximity   of   time”   prior   to   the   Initial   Order   and,   as   such,   was   and  
continues to be insolvent.  SFC has total claims and liabilities against it substantially in excess of 
the $5 million statutory threshold. 


[54] The   Notice   of   Creditors’   Meeting   was   sent   in   accordance  with   the  Meeting  Order   and   the  
revised Noteholder Mailing Process Order and, further, the Plan supplement and the voting 
procedures were posted on the   Monitor’s   website   and   emailed to each of the ordinary Affected 
Creditors.  It was also delivered by email to the Trustees and DTC, as well as to Globic who 
disseminated the information to the Registered Noteholders.  The final version of the Plan was 
emailed to the Affected Creditors,   posted   on   the   Monitor’s   website,   and   made   available   for  
review at the meeting. 


[55] SFC also submits that the creditors were properly classified at the meeting as Affected 
Creditors constituted a single class for the purposes of considering the voting on the Plan.  
Further, and consistent with the Equity Claims Decision, equity claimants constituted a single 
class but were not entitled to vote on the Plan.  Unaffected Creditors were not entitled to vote on 
the Plan. 


[56] Counsel submits that the classification of creditors as a single class in the present case 
complies with the commonality of interests test.  See Re Canadian Airlines Corporation. 


[57] Courts have consistently held that relevant interests to consider are the legal interests of 
the creditors hold qua creditor in relationship to the debtor prior to and under the plan.  Further, 
the commonality of interests should be considered purposively, bearing in mind the object of the 
CCAA, namely, to facilitate reorganizations if possible.  See Stelco Inc. (2005), 78 O.R. (3d) 241 
(Ont. C.A.), Re Canadian Airlines Corporation, and Re Nortel Networks Corporation (2009) 
O.J. No. 2166 (Ont. S.C.).  Further, courts should resist classification approaches that potentially 
jeopardize viable plans. 


[58] In this case, the Affected Creditors voted in one class, consistent with the commonality of 
interests among Affected Creditors, considering their legal interests as creditors.  The 
classification was consistent with the Equity Claims Decision. 
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[59] I am satisfied that the meeting was properly constituted and the voting was properly 
carried out.  As described above, 99% in number, and more than 99% in value, voting at the 
meeting favoured the Plan. 


[60] SFC’s   counsel also submits that SFC has not taken any steps unauthorized by the CCAA 
or by court orders.  SFC has regularly filed affidavits and the Monitor has provided regular 
reports and has consistently opined that SFC is acting in good faith and with due diligence. The 
court has so ruled on this issue on every stay extension order that has been granted. 


[61] In Nelson Financial, I articulated relevant factors on the sanction hearing.  The following 
list of factors is similar to those set out in Re Canwest Global Communications Corporation, 
2010 ONSC 4209, 70 C.B.R. (5th) 1: 


1. The claims must have been properly classified, there must be no secret arrangements 
to give an advantage to a creditor or creditor; the approval of the plan by the requisite 
majority of creditors is most important; 


2. It is helpful if the Monitor or some other disinterested person has prepared an analysis 
of anticipated receipts and liquidation or bankruptcy; 


3. If other options or alternatives have been explored and rejected as workable, this will 
be significant; 


4. Consideration of the oppression rights of certain creditors; and 


5. Unfairness to shareholders. 


6. The court will consider the public interest. 


[62] The Monitor has considered the liquidation and bankruptcy alternatives and has 
determined that it does not believe that liquidation or bankruptcy would be a preferable 
alternative to the Plan.  There have been no other viable alternatives presented that would be 
acceptable to SFC and to the Affected Creditors.  The treatment of shareholder claims and 
related indemnity claims are, in my view, fair and consistent with CCAA and the Equity Claims 
Decision.   


[63] In addition, 99% of Affected Creditors voted in favour of the Plan and the Ad Hoc 
Securities Purchasers Committee have agreed not to oppose the Plan.  I agree with SFC’s  
submission to the effect that these are exercises of those parties’ business judgment and ought 
not to be displaced. 


[64] I   am   satisfied   that   the   Plan   provides   a   fair   and   reasonable   balance   among   SFC’s  
stakeholders while simultaneously providing the ability for the Sino-Forest business to continue 
as a going concern for the benefit of all stakeholders. 
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[65] The Plan adequately considers the public interest. I accept the submission of counsel that 
the Plan will remove uncertainty for Sino-Forest’s   employees,   suppliers,   customers   and   other  
stakeholders and provide a path for recovery of the   debt   owed   to   SFC’s   non-subordinated 
creditors.  In addition, the Plan preserves the rights of aggrieved parties, including SFC through 
the Litigation Trust, to pursue (in litigation or settlement) those parties that are alleged to share 
some or all of the responsibility for the problems that led SFC to file for CCAA protection.  In 
addition, releases are not being granted to individuals who have been charged by OSC staff, or to 
other individuals against whom the Ad Hoc Securities Purchasers Committee wishes to preserve 
litigation claims. 


[66] In addition to the consideration that is payable to Affected Creditors, Early Consent 
Noteholders will receive their pro rata share of an additional 7.5% of the Newco Shares   (“Early  
Consent Consideration”).      Plans   do   not need to provide the same recovery to all creditors to be 
considered fair and reasonable and there are several plans which have been sanctioned by the 
courts featuring differential treatment for one creditor or one class of creditors.  See, for 
example, Canwest Global and Re Armbro Enterprises Inc. (1993), 22 C.B.R. (3d) 80 (Ont. Gen. 
Div.).  A common theme permeating such cases has been that differential treatment does not 
necessarily result in a finding that the Plan is unfair, as long as there is a sufficient rational 
explanation. 


[67] In this case, SFC’s   counsel   points out that the Early Consent Consideration has been a 
feature of the restructuring since its inception.  It was made available to any and all noteholders 
and noteholders who wished to become Early Consent Noteholders were invited and permitted to 
do so until the early consent deadline of May 15, 2012.  I previously determined that SFC made 
available to the noteholders all information needed to decide whether they should sign a joinder 
agreement and receive the Early Consent Consideration, and that there was no prejudice to the 
noteholders in being put to that election early in this proceeding. 


[68] As noted by SFC’s   counsel, there was a rational purpose for the Early Consent 
Consideration.  The Early Consent Noteholders supported the restructuring through the CCAA 
proceedings which, in turn, provided increased confidence in the Plan and facilitated the 
negotiations and approval of the Plan.  I am satisfied that this feature of the Plan is fair and 
reasonable. 


[69] With respect to the Indemnified Noteholder Class Action Limit, I have considered SFC’s  
written submissions and accept that the $150 million agreed-upon amount reflects risks faced by 
both sides.  The selection of a $150 million cap reflects the business judgment of the parties 
making assessments of the risk associated with the noteholder component of the Ontario Class 
Action   and,   in   my   view,   is   within   the   “general   range   of   acceptability   on   a   commercially  
reasonable   basis”.   See   Re Ravelston Corporation, (2005) 14 C.B.R. (5th) 207 (Ont. S.C).  
Further, as noted by SFC’s   counsel, while the New York Class Action Plaintiffs filed a proof of 
claim, they have not appeared in this proceeding and have not stated any opposition to the Plan, 
which has included this concept since its inception. 


20
12


 O
NS


C 
70


50
 (C


an
LI


I)







- Page 13 - 


 


[70] Turning now to the issue of releases of the Subsidiaries, counsel to SFC submits that the 
unchallenged   record   demonstrates   that   there   can   be   no   effective   restructuring   of   SFC’s   business  
and separation from its Canadian parent if the claims asserted against the Subsidiaries arising out 
of or connected to claims against SFC remain outstanding.  The Monitor has examined all of the 
releases in the Plan and has stated that it believes that they are fair and reasonable in the 
circumstances. 


[71] The Court of Appeal in ATB Financial v. Metcalfe & Mansfield Alternative Investments 
II Corporation, 2008 ONCA 587, 45 C.B.R. (5th) 163 stated that the “court has authority to 
sanction plans incorporating third party releases that are reasonably related to the proposed 
restructuring”. 


[72] In this case, counsel submits that the release of Subsidiaries is necessary and essential to 
the restructuring of SFC.  The primary purpose of the CCAA proceedings was to extricate the 
business of Sino-Forest, through   the   operation   of   SFC’s   Subsidiaries (which were protected by 
the Stay of Proceedings), from the cloud of uncertainty surrounding SFC.  Accordingly, counsel 
submits that there is a clear and rational connection between the release of the Subsidiaries in the 
Plan. Further, it is difficult to see how any viable plan could be made that does not cleanse the 
Subsidiaries of the claims made against SFC. 


[73] Counsel points out that the Subsidiaries who are to have claims against them released are 
contributing in a tangible and realistic way to the Plan. The Subsidiaries are effectively 
contributing their assets to   SFC   to   satisfy   SFC’s   obligations   under   their   guarantees   of  SFC’s  note  
indebtedness, for the benefit of the Affected Creditors.  As such, counsel submits the releases 
benefit SFC and the creditors generally. 


[74] In my view, the basis for the release falls within the guidelines previously set out by this 
court in ATB Financial, Re Nortel Networks, 2010 ONSC 1708, and Re Kitchener Frame 
Limited, 2012 ONSC 234, 86 C.B.R. (5th) 274.  Further, it seems to me that the Plan cannot 
succeed without the releases of the Subsidiaries.  I am satisfied that the releases are fair and 
reasonable and are rationally connected to the overall purpose of the Plan. 


[75] With respect to the Named Directors and Officers release, counsel submits that this 
release   is   necessary   to   effect   a   greater   recovery   for   SFC’s   creditors,   rather   than   having   those  
directors and officers assert indemnity claims against SFC. Without these releases, the quantum 
of the unresolved claims reserve would have to be materially increased and, to the extent that any 
such indemnity claim was found to be a proven claim, there would have been a corresponding 
dilution of consideration paid to Affected Creditors. 


[76] It was also pointed out that the release of the Named Directors and Officers is not 
unlimited; among other things, claims for fraud or criminal conduct, conspiracy claims, and 
section 5.1 (2) D&O Claims are excluded. 


[77] I am satisfied that there is a reasonable connection between the claims being 
compromised and the Plan to warrant inclusion of this release. 
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[78] Finally, in my view, it is necessary to provide brief comment on the alternative argument 
of   the   Funds,   namely,   the   Plan   be   altered   so   as   to   remove   Article   11   “Settlement of Claims 
Against   Third   Party   Defendants”.      The   Plan   was   presented   to   the   meeting   with   Article   11   in  
place.  This was the Plan that was subject to the vote and this is the Plan that is the subject of this 
motion.  The alternative proposed by the Funds was not considered at the meeting and, in my 
view, it is not appropriate to consider such an alternative on this motion. 


Disposition 


[79] Having considered the foregoing, I am satisfied that SFC has established that: 


(i) there has been strict compliance with all statutory requirements and adherence to 
the previous orders of the court; 


(ii) nothing has been done or purported to be done that is not authorized by the 
CCAA; and 


(iii) the Plan is fair and reasonable.  


 


[80] Accordingly, the motion is granted and the Plan is sanctioned.  An order has been signed 
substantially in the form of the draft Sanction Order. 


 
 
 
 
 


 
 


MORAWETZ J. 


Date:   December 12, 2012 
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______________________________________________________________________ 
 
Dans l'affaire de la Loi sur les arrangements 
avec les créanciers des compagnies, L.R.C.  
(1985) ch. C-36, en sa version modifiée, 
 
TRITON ÉLECTRONIQUE INC. 
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 Débitrices/Intimées 
et 
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______________________________________________________________________ 


 
JUGEMENT  


______________________________________________________________________ 
 
[1] L'ordonnance initiale prononcée le 27 janvier 2009 a-t-elle un effet à ce point 
préjudiciable à l'endroit de AXA Assurances inc. (ci-après « AXA ») qu'il en résulte un 
déséquilibre croissant entre des intérêts opposés? 


[2] Le Tribunal est saisi d'une requête d’AXA pour faire modifier l'ordonnance initiale 
telle que prorogée ou alternativement pour obtenir un redressement. 
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LE CONTEXTE 


[3]  Le 27 janvier 2009, le Tribunal prononçait une ordonnance initiale 
conformément à l'article 11 (3) de la Loi sur les arrangements avec les créanciers des 
compagnies1 (ci-après « LACC ») à la faveur des débitrices/intimées (ci-après les 
« débitrices »). 


[4] Le 27 février 2009, le Tribunal prorogeait l'ordonnance initiale pour valoir 
jusqu'au 25 avril 2009, conformément à l'article 11 (4) LACC.  


[5] AXA, par sa requête, plaide que l'ordonnance initiale prononcée en vertu de 
l'article 11 LACC  lui cause un préjudice injustifié. Le résultat serait discriminatoire à son 
endroit par rapport aux autres créanciers et personnes intéressées par l'ordonnance 
initiale. 


[6] Essentiellement, l'ordonnance initiale interdit à toutes personnes ayant conclu 
des contrats avec les débitrices, d'en déclarer la déchéance, de les résilier, annuler, 
suspendre ou de refuser de les modifier ou de les proroger à des conditions 
raisonnables2. 


[7] Cette interdiction vise notamment la police souscrite par AXA pour une 
couverture d'assurance responsabilité des administrateurs et dirigeants3. 


[8] Or, que ce soit en vertu de l'article 96 (1) de la Loi sur les compagnies4 ou de 
l'article 119 (1) de la Loi canadienne sur les sociétés par actions5, les administrateurs 
de compagnies sont solidairement responsables envers les employés de celles-ci pour 
les salaires gagnés durant leur administration respective, jusqu'à concurrence d'une 
somme d'argent équivalente à six mois de salaire. 


[9] Il n'est pas contesté que le terme salaire comprend toute considération payable 
par l'employeur à l'employé en contrepartie de sa prestation de travail, y compris 
l'indemnité afférente au congé annuel (ci-après l'« Indemnité »). 


[10] AXA couvre donc la responsabilité des administrateurs des débitrices pour les 
salaires, incluant l'Indemnité, jusqu'à concurrence de 5 000 000 $. 


                                            
1  L.R., 1985, ch. C-36. 
2  Les paragraphes 8, 23 et 24 de l'ordonnance initiale sont reproduits en annexe. 
3  Pièce R-5. 
4  L.R.Q., chapitre C-38. 
5  L.R., 1985, ch. C-44. 
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[11] Au 28 janvier 2009, soit au lendemain de l'ordonnance initiale, les débitrices ont 
calculé qu'elles devaient 915 537 $ aux employés au chapitre des Indemnités  
accumulées6.  


[12] Depuis l'ordonnance initiale du 27 janvier 2009, les débitrices continuent leurs 
opérations commerciales et les usines fonctionnent à environ 70 % de leur capacité. 


[13] Depuis le prononcé de l'ordonnance initiale, la valeur en argent des Indemnités 
des employés continue de s'accumuler. 


[14] Actuellement, les débitrices n'ont créé aucune réserve monétaire aux fins de 
pourvoir au paiement actuel et futur des Indemnités dues aux employés. 


[15] À ce stade des procédures, les débitrices n'ont présenté aucun plan 
d'arrangement aux créanciers. S'il en est un, il résultera d'une vente d'entreprise ou 
d'une vente d'actifs. Aux dires du contrôleur, quelques acheteurs potentiels ont 
manifesté leur intérêt par écrit. Pour l'heure, aucune offre concrète. 


[16] Toutefois, les débitrices bénéficient de l'appui de leurs principaux créanciers dont 
la Banque Royale du Canada (ci-après la « Banque Royale ») qui a conclu avec elles 
une convention d'atermoiement « Foreberance Agreement » qui expire le 25 avril 
20097. 


[17] Dans ce contexte, AXA dénonce ce qui lui apparaît être un traitement 
discriminatoire envers elle. AXA soumet que la Banque Royale se verra entièrement 
payée au terme de sa convention avec les débitrices, soit le 25 avril 2009, alors que 
d'ici cette date, son risque « exposure » croîtra parce que les Indemnités ne sont pas 
payées. Elle pourrait ultimement être responsable de la totalité croissante des 
Indemnités impayées si le plan d'arrangement échoue et que les débitrices insolvables 
font faillite. 


[18] L'effet de l'ordonnance initiale et singulièrement celui relié à la période de 
suspension de ses droits ont, selon AXA, une conséquence relative unique à son 
endroit puisque les autres fournisseurs de biens et services peuvent pour leur part 
exiger d'être payés au comptant depuis le prononcé de l'ordonnance initiale. La créance 
de ceux-ci se trouve ainsi figée dans le temps aux sommes dues le 27 janvier 2009, ce 
qui n'est pas le cas pour AXA. 


                                            
6  Pièce R-7. 
7  Pièce P-2 de la requête initiale des débitrices. 
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[19] AXA serait la seule partie dont la position se détériore et le risque (exposure) 
s'accroît de jour en jour. Elle y voit un traitement disparate injustifié et demande à la 
cour d'intervenir pour redresser cette iniquité. 


[20] Pour valoir redressement, AXA demande à la cour d'imposer aux débitrices de 
payer directement aux employés la valeur des Indemnités au fur et à mesure qu'elles 
sont gagnées par les employés ou de déposer dans un compte spécial la valeur en 
argent des sommes dues aux employés à ce titre. 


[21] AXA demande que l'ordonnance initiale soit modifiée pour qu'elle n'ait plus à 
supporter l'accroissement du risque dont elle pourrait être imputable dans l'éventualité 
ou le plan d'arrangement échoue. 


LES PRINCIPES DE DROIT APPLICABLES 


 LA FINALITÉ DE LA LACC ET LE POUVOIR DE SUSPENSION DES CONVENTIONS 


[22]     La LACC est une loi adoptée par le Parlement fédéral conformément à son 
pouvoir de légiférer en matière d'insolvabilité (voir Companies' Creditors Arrangement 
Act, A.G. Can v. A.G. Que8). Ne comportant qu'une vingtaine d'articles, la LACC se veut 
d'abord une loi « remédiatrice » visant à permettre à une compagnie en difficulté 
financière de proposer un arrangement à ses créanciers de telle sorte que la 
compagnie puisse demeurer en affaires. 


[23] Dans la cause Re : Lehndorff General Partner Ltd.9, le juge Farley de la Cour 
supérieure de l'Ontario résume avec acuité l'objet de la LACC en ces termes : 


«  […] 


The CCAA is intended to facilitate compromises and arrangements between 
companies and their creditors as an alternative to bankruptcy and, as such, is 
remedial legislation entitled to a liberal interpretation. 


[…] » 
(Notre emphase) 


[24] C'est dans ce contexte que « […] the CCAA is an Act designed to continue, 
rather than liquidate, companies […] » (Norcen Energy Resources Ltd. v. Oakwood 


                                            
8  (1935) 16 C.B.R. 1 (C.S.C.), juge Duff. 
9  (1993) 17 C.B.R. 24 (Ont C.J.), p. 31. 
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Petroleums Ltd.10). Dans Re : Smoky River Coal Ltd.11, la Cour d'appel de l'Alberta 
souligne que :  


 


«  […] 


The courts have underscored that the CCAA requires account to be taken of a 
number of diverse societal interests. Obviously, the CCAA is designed to 
"provide a structured environment for the negotiation of compromises between 
a debtor company and its creditors for the benefit of both" […].  


[…] » 
(Notre emphase) 


[25] Par sa finalité, la LACC vise à balancer les intérêts sociaux et économiques des 
intervenants en présence, et ce, pour le bénéfice commun de la compagnie débitrice, 
ses actionnaires, ses créanciers et ses employés12. 


[26] C'est donc avec ce dessein à l'esprit que les tribunaux ont exercé la compétence 
que leur confère la LACC pour favoriser la continuité d'une entreprise. La recherche 
d'un arrangement ne se fait pas au détriment mais plutôt à l'avantage des créanciers en 
général, à travers un exercice où les intérêts de la débitrice et de l'ensemble des 
créanciers auront été considérés et balancés. 


[27] La compétence attributive trouve son assise sur les articles 11 (3) et 11 (4) de la 
LACC en vertu desquels le tribunal exerce un pouvoir de suspension des recours et 
celui de rendre toute ordonnance « aux conditions qu'il peut imposer ». La Cour d'appel 
de l'Alberta dans l'arrêt Re : Smoky River Coal Ltd.13 commente ces pouvoirs comme 
suit: 


«  […] 


To summarize, the language of s. 11(4) is very broad. The CCAA must be 
interpreted in a remedial fashion. Cases support the view that third-party rights 
may be affected by a stay order […] although. 


                                            
10  (1989) 72 C.B.R. (N.S.) 1 (Alta. Q.B.) juge Forsyth, p. 15. 
11  (2000) 12 C.B.R. (4th) 94, (Alta. C.A.), p. 110. 
12  Voir notamment Citibank Canada v. Chase Manhattan Bank of Canada, (1991) 5 C.B.R. (3d) 165 


(Ont. C.J.), p. 188; Hongkong Bank v. Chef Ready Foods Ltd., (1990) 4 C.B.R. (3rd) 311 (B.C.C.A.), 
p. 319; Re : Lehndorff General Partner Ltd., précité, note 9, p. 31. 


13  (2000) 12 C.B.R. (4th) 94 (Alta. C.A.), p. 110. 
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[…] » 
(Notre emphase) 


[28] À ce sujet, après avoir analysé la portée constitutionnelle de la LACC, la juge 
Forsyth dans l'arrêt Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.14 
énonce ce qui suit : 


«  […] 


Accordingly, if promoting the continuance of insolvent companies is 
constitutionally valid as insolvency legislation, it follows at the stay which 
happens to affect some non-creditors and in pursuit of that end is valid […] 
Continuance of a company involves more than consideration of creditor 
claims. For that reason, I am of the opinion that s. 11 of the C.C.A.A. can 
validly be used to interfere with some other contractual relationships in 
circumstances which threaten a company's existence. 


[…] » 
(Notre emphase) 


[29] Cet arrêt fut incidemment le fer de lance d'une évolution jurisprudentielle qui 
autorise désormais un tribunal exerçant les pouvoirs en vertu de la LACC à rendre des 
ordonnances affectant les droits des parties à un contrat de même que les lois qui les 
gouvernent. 


[30] Dans l'arrêt Re: Sulphur Corp. of Canada Ltd.15 le juge Levecchio de la Cour du 
Banc de la Reine de l'Alberta élabore sur la compétence et les pouvoirs de la cour aux 
termes de la LACC. Commentant ce qui serait, selon lui, l'intention du législateur, il 
s'exprime comme suit : 


«  […] 


It is clear that the Court's power to attach conditions was envisioned by 
Parliament. The intent of Parliament, through the enactment of the CACC, was 
to help foster restructuring which, in turn, fosters the preservation and 
enhancement of the insolvent corporation's value. 


[…] » 
(Notre emphase) 


                                            
14  (1989) 72 C.B.R. (N.S.) 1 (Alta. Q.B.), juge Forsyth, p. 15. 
15  (2002) 35 C.B.R. (4th) 304 (Alta. Q.B.), p. 311. 
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[31] En exerçant l'autorité conférée par la LACC, incluant les pouvoirs inhérents, les 
tribunaux n'ont pas hésité à faire usage de cette compétence pour intervenir dans les 
rapports contractuels entre une débitrice et ses créanciers, voire à rendre des 
ordonnances ayant pour effet d'affecter les droits de tiers. Ce qui prime c'est la volonté 
de mettre en œuvre la finalité de la LACC, à savoir de favoriser l'émergence d'un 
arrangement pour le bénéfice de la débitrice et de ses créanciers. 


[32] Dans Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.16 le juge 
Forsyth, après analyse, conclut ce qui suit : 


«  […] 


These comments may be reduced to two cogent points. First, it is clear that 
the C.C.A.A. grants a court the authority to alter the legal rights of parties 
other than the debtor company without their consent. Second, the primary 
purpose of the Act is to facilitate reorganizations and this factor must be given 
due consideration at every stage of the process, […]. 


[…] » 
(Notre emphase) 


[33] C'est ainsi que les tribunaux n'ont pas hésité à faire appel aux pouvoirs conférés 
par la LACC pour :  


33.1 affecter les droits des créanciers garantis et créer une sûreté prioritaire à 
celles de créanciers détenteurs de sûretés17;  


33.2 résilier des baux par ailleurs valides aux termes de la loi18; et même  


33.3 résilier des contrats qui lui sont préjudiciables19. 


                                            
16  (1989) 72 C.B.R. (N.S.) 20 (Alta. Q.B.), p. 28. Voir au même effet Michaud c. Steinberg inc. [1993] 


R.J.Q. 1684 (C.A.), p. 1690. 
17  Voir notamment : Re : Westar Mining Ltd., (1992) 14 C.B.R. (3d) 88 (B.C.S.C.); Re : Woodward's 


Ltd., (1993) 17 C.B.R. (3d) 236 (B.C.S.C.); Re : Sharp-Rite Technologies, (2000) BCSC 0122 
(B.C.S.C.); Re : United Used Auto & Truck Parts Ltd., (2000) 16 C.B.R. (4th) 141 (B.C. C.A.), p. 146; 
Re : Hunters Trailer & Marine Ltd., (2001) 27 C.B.R. (4th) 236 (Alta. Q.B.). 


18  Voir notamment : Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia, (1992) 8 C.B.R. (3d) 312 
(Ont. C.J.); Re : Armbro Enterprises Inc., [1993] O.J. No. 4482 (Ont. C.J.); Dylex Ltd., (1995) 31 
C.B.R. (3d) 106 (Ont. C.J.); Re : T. Eaton Co., (1997) 46 C.B.R. (3d) 293 (Ont. C.J.). 


19  Voir notamment : Re : Blue Range Resource Corp., (1999) ABQB 1038 (Alta. Q.B.); permission d'en 
appeler rejetée dans (1999) 12 C.B.R. (4th) 186 (Alt. C.A.); Re : T. Eaton Co., (2000) 14 C.B.R. (4th) 
288 (Ont. C.J.). 
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[34] Dans Re : Pacific National Lease Holding Corp.20, un arrêt où le tribunal de 
première instance avait ordonné à la compagnie de ne pas payer l'Indemnité due aux 
employés en vertu du Employement Standards Act, loi d'ordre public, le juge 
MacFarlane de la Cour d'appel de la Colombie-Britannique se prononçait comme suit: 


 


 


«  […] 


This case is not so much about the rights of employees as creditors, but the 
right of the court under the C.C.A.A. to serve not the special interests of the 
directors and officers of the company but the broader constituency referred to 
in Chef Ready Foods Ltd, supra. Such a decision may inevitably conflict with 
provincial legislation, but the broad purposes of the C.C.A.A. must be served. 


[…] » 
(Notre emphase) 


Nul doute que cette décision n'a pas manqué d'affecter les intérêts des assureurs des 
« directors and officers of the company », comme c'est le cas en l'instance. 


[35] Ce que les tribunaux ont décidé à maintes reprises, c'est que la finalité de la 
LACC et les ordonnances qui en découlent ne sauraient être affectées, ni neutralisées 
par une autre loi, fut-elle d'ordre public ou non. 


 LE MAINTIEN DU STATU QUO 


[36] Il est acquis que pendant la période de suspension des procédures, le rôle du 
tribunal est celui de maintenir le statu quo pendant la période requise et nécessaire à la 
restructuration. 


[37] L'objectif est de prioriser la réalisation d'un plan d'arrangement en vue de 
permettre la poursuite des activités commerciales de la débitrice placée sous la 
protection de la loi. 


[38] Pendant la période de suspension des procédures, le juge chargé de la gestion 
particulière du dossier doit s'assurer de maintenir un juste équilibre entre les intérêts 
opposés. 


                                            
20  (1993) 15 C.B.R. (3d) 265 (B.C.C.A.), p. 271 et 272. 
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[39] Pour maximiser les chances de succès du plan d'arrangement, les créanciers 
seront temporairement tenus en échec. Tout élan de recouvrement des créances sera 
mis en veilleuse par l'effet de l'ordonnance initiale qui enjoint la suspension des 
procédures dirigées contre la débitrice placée sous la protection de la LACC21. 


[40] Le maintien du statu quo implique un exercice d'équilibrage entre l'objectif ultime 
de restructuration et les droits des personnes touchées par l'effet de la suspension des 
procédures. C'est l'intérêt général de la masse des créanciers qui est prioritaire dans 
l'exercice d'équilibrer les intérêts opposés. Rarement les intérêts particuliers seront-ils 
considérés, sauf s'il en résulte un état de fait qui tend à préférer ou pénaliser un 
créancier par rapport aux autres créanciers. Auquel cas, le tribunal jouit d'une large 
discrétion pour moduler l'ordonnance initiale. 


[41] Si le plan d'arrangement proposé est nécessaire pour que la débitrice continue 
d'exister, les tribunaux seront plus enclins à restreindre les interventions des créanciers 
mécontents, en dépit des effets préjudiciables que ceux-ci peuvent faire valoir, sur les 
droits qu'ils détiennent à l'encontre de la débitrice et ses actifs. 


[42] Par conséquent, la nécessité de l'arrangement peut en soi justifier certains effets 
négatifs sur les intérêts des créanciers touchés par l'ordonnance initiale. Mais attention, 
l'objectif n'est pas d'arriver à un arrangement à tout prix. 


[43] Dans ce contexte, le juge responsable de la gestion particulière devra, dans la 
plupart des cas, procéder à une pondération entre la nécessité de l'arrangement et les 
droits des parties touchées. 


[44] Pour arriver à cet exercice de pondération le juge saisi de la question pourra 
déterminer des mesures d'accommodement ou de protection appropriées qui tendront à 
rétablir l'équilibre entre les intérêts opposés. 


[45] En toile de fond, le tribunal examinera d'abord si le plan d'arrangement, voire 
l'ensemble du processus prévu par la LACC22, est bien reçu par l'ensemble des 
créanciers. 


[46] Dans son évaluation, il appartiendra au tribunal de caractériser les chances de 
succès du plan d'arrangement. Les qualificatifs souvent utilisés par les tribunaux sont 
les suivants : 


 pas voué à l'échec (not doomed to failure); 
 apparemment raisonnable (apparently reasonable); 
 fortement appuyé (strongly supported); 


                                            
21  Précitée, note 1. 
22  Précitée, note 1. 







500-11-035371-091  PAGE : 10 
 
 


 


 conduit avec diligence (diligently pursued); 
 présente de véritables chances de succès (real prospect of success). 


[47] L'appréciation du tribunal à divers stades du processus pourra varier selon les 
circonstances particulières de chaque espèce. Ainsi, le spectre d'appréciation des 
chances de succès du plan d'arrangement aura une incidence déterminante en rapport 
aux mesures de redressement recherchées par le créancier qui se dit lésé par le 
processus. L'essentiel consiste à ne pas nuire aux chances de succès du plan 
d'arrangement. 


[48] Maintes fois cité, le juge Tysoe de la British Columbia Supreme Court identifie 
les trois principaux objectifs de la LACC23 à propos du maintien du statu quo. Il 
s'exprime ainsi : 


« […] 


 It is my view that the maintenance of the status quo is intended to attempt to 
accomplish the following three objectives: 


 1. To suspend of freeze the rights of all creditors as they existed as at the date 
of the stay Order (which, in British  Columbia, is normally the day on which the 
CCAA proceedings are commenced). This objective is intended to allow the 
insolvent company an opportunity to reorganize itself without any creditor 
having and advantage over the company or any other creditor. 


 2.  To postpone litigation in which the insolvent company is involved so that the 
human and monetary resources of the company can be devoted to the 
reorganization process. The litigation may be resolved by way of the 
reorganization. 


 3. To permit the insolvent company to take certain action that is beneficial to its 
continuation during the period of reorganization or its attempt to reorganize or, 
conversely, to restrain a non-creditor or a creditor with rights arising after the 
stay from exercising rights that are detrimental to the continuation of the 
company during the period of reorganization or its attempt to reorganize. This 
is the objective recognized by Quintette and Alberta-Pacific Terminals. 


 […] »24 


(Notre emphase) 


[49] En l'instance, la question se précise : 


                                            
23  Précitée, note 1. 
24  Re : Woodward's Ltd. (1993), 100 D.L.R. (4th), 133, 140 (B.C. S.C.). 
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Les redressements recherchés par AXA constituent-ils un fardeau financier 
nuisible aux chances de succès du plan d'arrangement? 


APPLICATION DES PRINCIPES DE DROIT AUX FAITS DE L'INSTANCE 


 LE « FINANCIAL STANDING » DE LA COMPAGNIE D'ASSURANCE AXA PAR RAPPORT 
AU PLAN D'ARRANGEMENT 


[50] Étant acquis que la prime d'assurance fut entièrement acquittée avant le 
prononcé de l'ordonnance initiale, AXA n'est pas à vrai dire une créancière des 
débitrices. Néanmoins, elle est sûrement une partie dont les droits sont touchés par 
l'effet de l'ordonnance initiale. 


[51] Comme l'a reconnu avec rigueur l'avocat d’AXA, ce n'est que si le plan 
d'arrangement échoue et que les débitrices insolvables sont mises en faillite que le 
risque de l'assureur sera accru par opposition aux autres créanciers dont la créance est 
figée dans le temps au 27 janvier 2009, date du prononcé de l'ordonnance initiale. 


[52] Il faut en conclure qu'ici ce n'est qu'un risque « exposure » éventuel que peut 
faire valoir AXA. Si le plan d'arrangement à venir va de l'avant et qu'il est accepté, 
normalement les salaires des employés seront payés, y compris l'Indemnité. 


[53] En pareilles circonstances, les chances de réussite ou d'échec d'un plan 
d'arrangement potentiel deviennent un élément déterminant dans l'appréciation des 
demandes de redressement d’AXA. 


 LES INDEMNITÉS AFFÉRENTES AU CONGÉ ANNUEL SONT-ELLES DUES PAR LES 
DÉBITRICES EN LEUR QUALITÉ D'EMPLOYEUR? 


[54] Pour établir le droit au congé annuel, l'année de référence est celle d'une 
période de 12 mois consécutifs pendant laquelle un salarié acquiert et accumule 
progressivement le droit au congé annuel25. 


[55] Un an de service continu donne droit à un congé annuel de deux semaines26. 


[56] Pour comprendre en quoi consiste l'obligation de l'employeur, il est utile de se 
référer à l'article 75 de la Loi sur les normes du travail27 (L.n.t.) qui précise le moment 
où le versement de l'Indemnité est dû à l'employé. L'article 75 L.n.t. se lit ainsi : 


« […]  


                                            
25  Loi sur les normes du travail, L.R.Q., chapitre N-1.1, section IV, article 66. 
26  Id., article 68. 
27  Loi sur les normes du travail, L.R.Q., chapitre N-1.1. 
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75.  Sous réserve d'une disposition d'une convention collective ou d'un décret, 
un salarié doit toucher l'indemnité afférente au congé annuel en un seul 
versement avant le début de ce congé. 


[…] » 
(Notre emphase) 


[57] Le Tribunal en comprend que l'employé, pendant l'année de référence, acquiert 
progressivement le droit au congé annuel. Toutefois, ce n'est qu'au début du congé 
ainsi acquis que l'employeur lui versera l'Indemnité accumulée tout au long de l'année. 


[58] À la date du 28 janvier 2009, soit au lendemain du prononcé de l'ordonnance 
initiale, il est en preuve que les débitrices étaient endettées d'une somme de 915 737 $ 
au titre des Indemnités à payer aux employés28. AXA a raison de soutenir que cette 
somme s'accroît depuis le 27 janvier 2009. Par contre, ce qui s'accumule pendant la 
période de suspension ne sera versé aux employés que lorsque ces employés 
prendront congé. On peut aisément inférer qu'en général, c'est en juillet et en août que 
les employés voudront prendre congé. C'est à cette période de l'année que les 
débitrices auront à verser des sommes importantes aux employés. 


[59] Pour l'heure, les débitrices ne sont pas légalement tenues de verser les 
Indemnités accumulées depuis le 28 janvier 2009. 


 LE FLUX MONÉTAIRE DES DÉBITRICES 


[60] Les projections de l'encaisse ne laissent pas place à une grande latitude si l'on 
tient compte que les débitrices paient actuellement les créances prioritaires, les 
fournisseurs, les employés (à l'exclusion des indemnités afférentes aux congés), les 
loyers, les services publics, les versements sur les équipements, etc.29. 


[61] Aussi, faut-il comprendre que la margination englobe les réserves financières  
suivantes : 


 Priority claims :  588 000 $ 
 Excess availability : 1 000 000 $ 
 D&O Charge : 800 000 $ 


[62] Il est vrai de dire que d'ici la date du 25 avril 2009, la Banque Royale sera 
entièrement remboursée de ses avances, mais elle l'aurait sans doute été aussi dans 


                                            
28  Pièce R-7 produite au soutien de la requête d'AXA. 
29  Pièce R-1 de la requête des débitrices en prorogation de l'ordonnance initiale, Annexes 1 et 2. 
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un contexte de faillite. Néanmoins, d'ici le 25 avril 2009, la Banque Royale supporte 
l'entreprise dans sa démarche. 


[63] Entre-temps, les débitrices survivent à peine financièrement. 


[64] Le Tribunal est d'avis que l'ajout d'une provision financière additionnelle serait 
nuisible au flux monétaire dont doivent disposer les débitrices pendant la période de 
suspension. Si elles veulent maintenir une conjoncture financière favorable à soumettre 
un plan d'arrangement raisonnable à l'ensemble des créanciers, une certaine marge de 
manœuvre s'avère nécessaire. 


[65] Pour la période du 28 janvier 2009 au 2 mai 2009, on estime à 162 671 $ le 
risque associé aux Indemnités impayées pendant cette même période. Le Tribunal ne 
voit pas une injustice criante dans le fait de maintenir le statu quo à l'égard d'AXA. Par 
rapport à la nécessité relative d'un plan d'arrangement, les effets négatifs sur les 
intérêts d’AXA ne semblent pas disproportionnés. 


 L'APPUI DES CRÉANCIERS 


[66] Jusqu'à présent, les créanciers en général appuient les mesures de 
restructuration des débitrices. Certains clients acceptent de devancer les termes de 
paiement usuels. D'autres paient à l'avance le matériel servant de composantes à la 
fabrication et au montage des produits dispensés par les débitrices. 


[67] Les résultats financiers obtenus par le contrôleur vont, pour l'instant, au-delà des 
espérances. Il semble exister une véritable volonté dans l'entourage commercial des 
débitrices de favoriser la survie de l'entreprise. 


 L'ABSENCE D'UN PLAN D'ARRANGEMENT 


[68] À cette date, il n'y a aucun plan d'arrangement proposé. Mais cela n'est pas fatal 
aux mesures engagées pour arriver à en formuler un. Les démarches sont sérieuses, le 
contrôleur est compétent et semble, comme il se doit, posséder une maîtrise rigoureuse 
de la situation. La confiance y est, les intervenants agissent avec toute la diligence 
voulue et de bonne foi. 


[69] L'esquisse d'un éventuel plan d'arrangement sera issu de la vente à des tiers 
d'une partie ou de l'ensemble des actifs de l'entreprise ou à une prise de contrôle 
« takeover » dans le contexte d'une restructuration complétée sous la protection 
accordée par la LACC30. Déjà, quelques acheteurs ont manifesté un certain intérêt. 


                                            
30  Précitée, note 1. 
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[70] Tous les espoirs sont permis. Le Tribunal appelé à caractériser les chances de 
succès d'un plan d'arrangement potentiel, à ce stade, est d'avis que nous sommes en 
présence d'un « real prospect of success ». Le marché réagit favorablement aux 
mesures de restructuration engagées par les débitrices. 


 


 L'INCIDENCE DE LA CHARGE  BÉNÉFICIANT AUX ADMINISTRATEURS 


[71] L'ordonnance initiale prévoit clairement (paragr. 24, 32 et 33) que la charge 
A et D ne s'applique que si les administrateurs ne bénéficient pas d'une couverture 
d'assurance valide. Elle n'est pas en soi une assurance complémentaire. L'assureur 
demeure le premier payeur. 


[72] Par conséquent, hormis son incidence sur la margination, l'existence de cette 
charge n'a aucune pertinence à la solution du litige prévalant actuellement entre AXA et 
les débitrices. 


 CONCLUSION 


[73] Le processus de restructuration financière prévu à la LACC31 s'avère un 
mécanisme de redressement évolutif. Le portrait financier peut changer au gré du 
déroulement de la mise en oeuvre des mesures de restructuration. 


[74] Pour décider de la demande de redressement d’AXA, le Tribunal doit s'en 
remettre à la conjoncture ponctuelle et transitoire et non pas à celle que peut anticiper 
AXA, à savoir la possibilité que l'entreprise, comme solution de rechange, soit mise en 
faillite si le plan d'arrangement échoue. 


[75] Actuellement, la conjoncture financière, bien que très serrée et fragile, demeure 
favorable à la réalisation d'un plan d'arrangement. Le Tribunal doit donc prioriser la 
réorganisation des affaires de l'entreprise et adopter les mesures de protection 
appropriées et requises afin de permettre aux débitrices de proposer un arrangement à 
leurs créanciers. 


[76] Ici, pour l'heure, le Tribunal est d'avis que la nécessité relative d'un arrangement 
surpasse les effets négatifs que provoque la période de restructuration sur les intérêts 
particuliers d’AXA. 


                                            
31  Précitée, note 1. 







500-11-035371-091  PAGE : 15 
 
 


 


[77] Le Tribunal est d'avis que les chances de succès d'un plan d'arrangement 
éventuel compensent largement le déséquilibre qui résulte du risque accru que pourra 
encourir AXA si le plan devait échouer. 


[78] Somme toute, le Tribunal est d'avis que les redressements recherchés par AXA, 
par le moyen de sa requête en modification de l'ordonnance initiale, sont de nature à 
nuire aux chances de succès d'un plan d'arrangement éventuel. 


[79] Actuellement, les débitrices et le contrôleur ont l'appui des principaux créanciers, 
ils agissent avec diligence et de bonne foi. Ces facteurs militent à la faveur des 
mesures de protection appropriées et non à l'ajout d'un fardeau financier nuisible. 


[80] Le Tribunal est d'avis que la solution à la difficulté que soulève AXA doit et devra 
se régler à l'intérieur du contexte d'un plan d'arrangement éventuel et non à l'extérieur 
de celui-ci. La probabilité est grande qu'un plan d'arrangement implique normalement le 
paiement des Indemnités croissantes. Auquel cas, AXA s'en tirera avec plus de peur 
que de mal et n'aura subi aucun préjudice. 


[81] Bref, le Tribunal est d'avis que les circonstances particulières et ponctuelles de 
l'instance évoquent un juste équilibre entre les intérêts opposés et qu'il n'y a pas lieu de 
rompre cet équilibre. 


POUR CES MOTIFS, LE TRIBUNAL : 


[82] REJETTE la requête soumise par AXA Assurances inc. pour modifier 
l'ordonnance initiale, telle que prorogée ou subsidiairement pour obtenir un 
redressement; 


[83] AVEC DÉPENS. 
 __________________________________ 


JEAN-YVES LALONDE, J.C.S. 
 
Me Bertrand Giroux 
BCF 
Avocats des Débitrices/Intimées 
 
Me François Beauchamp 
Me Éric Lalanne 
DE GRANDPRÉ CHAIT 
Avocats de la Requérante 
 
Me Denis Ferland 
Me Christian Lachance 
DAVIES WARD PHILLIPS & VINEBERG 
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Avocats de la Banque Royale du Canada 
 
Date d’audience :  9 mars 2009 
Date de mise en délibéré :  9 mars 2009 
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ANNEXE 
 


 
 
«  […] 
 


8. ORDONNE, sans restreindre ce qui précède, pendant la Période de 
suspension, à toutes les Personnes qui ont conclu des ententes, contrats ou 
arrangements, verbaux ou écrits, avec les Requérantes ou à l'égard de l'un des 
Biens, pour quelque objet ou fin: 


 
a) de ne pas déclarer la déchéance de ces ententes, contrats ou 


arrangements, ni des droits des Requérantes ou de toute autre Personne 
en vertu de ces derniers, ni de les résilier, annuler, suspendre ou de refuser 
de les modifier ou de les proroger à des conditions raisonnables; 


 
b) de ne pas modifier, suspendre ou autrement entraver la fourniture de biens, 


de services ou autres avantages par cette Personne ou à elle aux termes 
de ces ententes, contrats ou arrangements (notamment l'assurance des 
administrateurs et dirigeants, l'emploi d'un numéro de téléphone ou d'une 
forme quelconque de service de télécommunications, de fourniture de 
mazout, de gaz, d'électricité ou de quelque autre service public); et 


 
c) de continuer à exécuter et à observer les conditions stipulées dans ces 


ententes, contrats ou arrangements, tant que les Requérantes paient le prix 
de ces biens et services reçus après la date de l'Ordonnance ou les frais y 
afférents au fur et à mesure de leur exigibilité conformément à la loi ou 
selon ce qui pourra être négocié après la date des présentes (sauf les 
acomptes sous forme d'espèces, de lettres de crédit ou de garantie, de 
commissions d'engagement ou de paiements semblables que les 
Requérantes ne seront pas tenues de payer ou d'accorder), à moins du 
consentement préalable écrit des Requérantes et du Contrôleur ou 
l'autorisation du tribunal. 


 
[…] 
 
23. ORDONNE que, en plus des indemnités existantes, les Requérantes 


indemnisent chacun des Administrateurs à l'égard de ce qui suit 
(collectivement, « Réclamations A&D ») : 


 
a) tous les frais (notamment la totalité des frais de défense), charges, 


dépenses, réclamations, responsabilités et obligations, de quelque nature 
qu'ils soient, occasionnés après l'Ordonnance (y compris les montants 
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versés en règlement d'une action ou d'un jugement dans le cadre d'une 
instance civile, pénale ou administrative ou d'enquêtes auxquelles un 
Administrateur peut être partie), à la condition que toute responsabilité de 
cette nature lui incombe en sa qualité d'administrateur et pourvu que cet 
Administrateur i) ait agi avec intégrité et de bonne foi, dans l'intérêt des 
Requérantes, et ii) que, dans le cas d'une instance pénale ou administrative 
où il serait passible d'une amende, il ait de bonnes raisons de croire que sa 
conduite était conforme à la loi, sauf si cet Administrateur a activement 
manqué à une obligation fiduciaire, a fait preuve de négligence; et 


 
b) tous les frais, charges, dépenses, réclamations, responsabilités et 


obligations découlant de l'omission de la part des Requérantes d'effectuer 
des paiements ou de verser des montants au titre de salaires, paies de 
vacances, indemnités de cessation d'emploi, prestations de retraite ou 
autres avantages auxquels ont droit des employés actuels ou anciens ou de 
tout autre montant pour services rendus après l'Ordonnance et que ces 
administrateurs engagent en raison de leur association avec les 
Requérantes en qualité d'Administrateurs, sauf dans la mesure où ils ont 
activement manqué à une obligation fiduciaire, ont fait preuve de 
négligence. 


  
 Toutefois, les stipulations qui précèdent ne constituent pas un contrat 


d'assurance, ni une autre assurance valide et recouvrable au sens donné à ce 
terme dans une police d'assurance existante souscrite au profit des 
Requérantes ou d'un des Administrateurs. De plus, et pour éviter toute 
ambiguïté, les stipulations du présent paragraphe ne s'appliquent qu'à l'égard 
des réclamations nées après l'émission de cette Ordonnance pour des faits 
survenus après cette dite Ordonnance.  


 
24. DÉCLARE que, en garantie de l'obligation des Requérantes d'indemniser les 


Administrateurs conformément au paragraphe 23 des présentes, une 
hypothèque et une sûreté sont constituées en faveur des Administrateurs à 
l'égard des Biens jusqu'à concurrence d'un montant total de 500 000 $ 
(« Charge A&D ») suivant la priorité établie aux paragraphes 32 et 33 des 
présentes. Cette Charge A&D ne crée pas une fiducie. Malgré toute stipulation 
contraire d'une police d'assurance applicable, cette Charge A&D ne s'applique 
que si les Administrateurs ne bénéficient pas d'une couverture d'assurance des 
administrateurs et des dirigeants qui ne constitue pas une assurance 
complémentaire à la Charge A&D. Dans le cas d'une Réclamation A&D contre 
l'un ou plusieurs des Administrateurs (collectivement, « Administrateurs 
intimés »), si ces Administrateurs intimés ne reçoivent pas dans les 21 jours 
suivant la livraison de l'avis de la Réclamation A&D à l'assureur visé une 
confirmation de la part de cet assureur attestant qu'il couvrira et indemnisera 
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les Administrateurs intimés, alors, sans préjudice des droits de subrogation 
mentionnés ci-dessous, les Requérantes paieront le montant de la Réclamation 
A&D à son échéance. À défaut de ce paiement, les Administrateurs intimés 
pourront faire valoir la Charge A&D, pourvu qu'ils remboursent aux 
Requérantes, s'ils la reçoivent par la suite, l'indemnité d'assurance pour la 
Réclamation A&D payée par les Requérantes, et pourvu en outre que, sur 
paiement fait par les Requérantes, celles-ci soient subrogées aux droits des 
Administrateurs intimés de recouvrer le paiement auprès de l'assureur visé 
comme si aucun paiement de ce genre n'avait été effectué. 


 
[…] » 
 








 


 


Bock inc. (Arrangement relatif à) 2013 QCCA 851 


COURT OF APPEAL 
 


CANADA 
PROVINCE OF QUEBEC 
REGISTRY OF MONTREAL 


 
No: 500-09-023545-130 


(500-11-044467-138) 
 
DATE: May 10, 2013 
 
 
PRESIDING: THE HONOURABLE MARIE-FRANCE BICH, J.A. 
 
 
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED: 
 
BOCK INC. 


RESPONDENT – petitioner 
and 
RAYMOND CHABOT INC. 


RESPONDENT – monitor 
and 
CNH CANADA LTD (CASE) 


PETITIONER – opposing creditor 
and 
NATIONAL BANK OF CANADA 


IMPLEADED PARTY 
 
 


JUDGMENT 
 
 
[1] The debtor company, Bock inc., applied for relief under the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 (CCAA). On April 19, 2013, the Superior Court 
(Lalonde,   J.)   granted   its   “Motion   to   Take   Up   and   Continue under the Companies' 
Creditors Arrangement Act Proceedings Commenced Under Part III of the Bankruptcy 
and   Insolvency   Act   and   for   the   Issuance   of   an   Initial   Order   and   Other   Reliefs”.   The  
petitioner is unsatisfied with the following orders and seeks leave to appeal in this 
respect only: 


[150] ORDONNE que   l’avis   de   résiliation   transmis   par   CNH   Canada   Ltd.  
(« CASE »)  le  28  mars  2013  (l’ « Avis de résiliation ») en relation avec le Case 
Construction Equipment Sales and Service Agreement daté du 22 juin 1992 (tel 
qu’amendé   le   18   décembre   2009   par   le   Addendum to Case Construction 
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Equipment Sales and Service Agreement, le « Contrat ») est suspendu par la 
présente  Ordonnance  jusqu’à  ce  qu’il  en  soit  décidé  autrement  par  la  cour. 


[151] ORDONNE à CASE de respecter toutes et chacune de ses obligations 
aux termes du Contrat et de se conformer à chacune des ordonnances rendues 
aux présentes, tant que la présente ordonnance sera en vigueur (incluant tout 
renouvellement   de   la   présente   ordonnance)   et   jusqu’à   ce   qu’il   en   soit décidé 
autrement par la cour. 


[2] The petitioner also seeks the suspension of provisional execution of these 
orders. 


[3] In Statoil Canada Ltd. (Arrangement relatif à),1 my colleague Hilton, J.A. recently 
summarized the four cumulative conditions that must be fulfilled before leave to appeal 
may be granted in such matters, according to s. 13 CCAA : 


[3]  A threshold issue is the criteria to be considered upon such an application 
for leave. Based on the judgment of Wittman, J.A., as he then was, in 
Resurgence Asset Management LLC v. Canadian Airlines Corp., [reference 
omitted] there are four such criteria: 


 whether the point on appeal is of significance to the practice; 


 whether the point raised is of significance to the action itself; 


 whether the appeal is prima facie meritorious, or, on the other hand, 
whether it is frivolous, and; 


 whether the appeal will unduly hinder the progress of the action. 


[4] Judges of this Court to whom such applications have been addressed 
have held unanimously that the four criteria are cumulative; with the result that an 
applicant's failure to establish any one of them will result in the dismissal of the 
application. [reference omitted] In addition, it is also generally understood that an 
applicant carries a heavy burden in order to obtain leave, and that appellate 
courts will only grant such applications sparingly. 


[4] The motion for leave to appeal raises the following questions : 


39. Case seeks leave to appeal on the following questions in connection with 
the Judgment: 


A. Did the Motion Judge have the power and jurisdiction to grant the 
Safeguard Provisions? 


                                                 
1  2012 QCCA 665, 2012EXP-1531, J.E. 2012-824. See also : White Birch Paper Holding Company 


(Arrangement relatif à), 2013 QCCA 646, J.E. 2013-751; Romspen Investment Corporation 
(Arrangement relatif à), 2012 QCCA 672, J.E. 2012-823; White Birch Paper Holding Company 
(Proposition de), 2010 QCCA 1950, J.E. 2010-2047; 9145-7978 Québec inc. (Arrangement relative 
à), 2007 QCCA 618, J.E. 2007-975; Stelco Inc. (Re), 2005 CarswellOnt 1188 (Ont. C.A.). 


20
13


 Q
C


C
A 


85
1 


(C
an


LI
I)







500-09-023545-130  PAGE: 3 
 


 


 


B. Did the Motion Judge err in ordering the specific performance of 
the  Contract  and  forcing  its  “revival”  after  its  termination? 


C. Did the Motion Judge err in considering that the status quo for the 
purposes of the order sought by Bock is the situation existing prior 
to the issuance of the Notice of Termination? 


D. Did the Motion Judge err in his application of the safeguard order 
criteria to the evidence in the present case. 


[5] The last of these four grounds of appeal would not justify that leave be granted: it 
is a mere question of fact and the Court, considering the deferential standard of 
appellate review in such matters, would not intervene. 


[6] These three other grounds, however, which can be considered together, do raise 
an interesting question of law.  


[7] The situation, indeed, is unusual. The debtor company and the petitioner were 
both parties to a distribution agreement entered into in 1992 (which renewed prior 
agreements of the same kind) and which had no determinate term. This agreement 
contained the following provision (the   debtor   company   is   the   “Concessionaire”   and   the  
petitioner  is  the  “Société”): 


13. Le présent contrat demeurera en vigueur jusqu'à ce que l'une des parties 
ou les deux le résilient, conformément à ce qui suit : 


(a) le présent contrat peut être résilié en tout temps pour quelque 
raison que ce soit sur préavis écrit de trente (30) jours par le 
Concessionnaire à la Société, de quatre-vingt-dix (90) jours par la 
Société au Concessionnaire, ou par entente mutuelle écrite des 
deux parties; ou 


(b) la Société peut mettre fin immédiatement au présent contrat lors 
de la réalisation de l'un ou l'autre des événements suivants : 


[…] 


viii) le défaut du Concessionnaire de se conformer à l'une ou 
l'autre des dispositions du présent contrat. 


[8] The debtor company having failed for three years to meet its annual 
market-share targets under the agreement, the petitioner, during the course of 2012, 
sent four notices of default, stating the agreement would be terminated or on about 
February 28, 2013. In the meantime, the debtor company, with the help of the firm 
which is now its monitor, tried to sell its business and/or assets, the most important of 
which is the distribution agreement with the petitioner.  
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[9] The petitioner was kept informed at all times of the efforts of the debtor company. 
Two offers were made by third parties, one of which was much more lucrative than the 
other and would have allowed the debtor company to pay all or most of its creditors, and 
also to reimburse its shareholders (at least in part). The petitioner, however, refused to 
accept this potential purchaser, who did not satisfy its requirements, and declined to 
acquiesce to the transfer of the agreement. Shortly thereafter, on March 28, 2013, the 
petitioner, considering that the debtor company was unable to remedy its defaults under 
the agreement (which is indeed the case), sent a notice of immediate termination of the 
agreement. 


[10] The termination may well have been abusive (and this is indeed what Lalonde, J. 
concluded), the prejudice caused to the debtor company by this immediate termination 
irreparable,   the   matter   urgent   and   the   petitioner   not   inconvenienced   by   the   “revival”   of  
the agreement, but the basic question remains: can a judge acting under s. 11 CCAA 
order the cancellation of a notice of termination and order the specific performance of 
such an agreement, even as a safeguard measure? Considering the judgments of the 
Court in BMW Canada inc. v. Automobiles Jalbert inc., 2006 QCCA 1068, J.E. 2006-
1694, and 9077-0801 Québec inc. v. Société des loteries vidéo du Québec inc., 2012 
QCCA 885, J.E. 2012-1050 (motion for leave to appeal to the Supreme Court 
dismissed, 2012-12-06, 34924 and 34923), this would appear to be a debatable 
proposition under the Civil Code of Quebec (and also at common law).2 Can it be 
otherwise under the CCAA, especially when the notice of termination is considered to 
be invalid? 


[11] The question is undoubtedly interesting as it deals directly with the nature and 
extent of s. 11 CCAA and the powers vested in the courts to reengineer the contractual 
relationships of a debtor company. It is also a question that has never been addressed 
by our court nor, apparently, by other courts of appeal in Canada. I am of the view that it 
satisfies the first and third criteria set out in Statoil Canada Ltd. 


[12] I am also of the view, however, that, considering the particular circumstances of 
this case, the other two criteria are not satisfied. Granting leave to appeal would indeed 
most likely jeopardize the course of the action and cause irreparable harm to the debtor 
company and, consequently, all other stakeholders (creditors, employees, etc.).  


[13] The debtor company and its monitor are actively engaged in the process of 
selling the business. A call for tender has been issued and preliminary offers are to be 
opened on May, 14, 2013. Should a suitable offer be made, that would satisfy the 
petitioner's transfer requirements, the matter would then be resolved amicably, and 
profitably, for all interested parties. The debate – and the appeal, if leave were to be 
granted – would become moot. 


                                                 
2  See : BMW Canada inc. v. Jalbert, para. 104; Robert J. Sharpe, Injunctions and Specific 


Performance, 2nd ed., loose-leaf ed., Aurora, Canada Law Book, November 2012, at pp. 7-1 and ff. 
and pp. 9-10 and ff. 
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[14] Moreover, the initial order itself expires on May 17, 2013, and has to be renewed 
at that time. At the hearing of the motion for leave to appeal, the debtor company, the 
monitor and one of the creditors, the National Bank of Canada (who is financing the 
current operations of the debtor company), have indicated that, in the absence of a 
potentially interesting buyer on May 14, 2013, bankruptcy was the most probable 
outcome, and that the action would not be left to linger indefinitely. Most likely, the order 
will not be renewed if the opening of the preliminary offers shows no prospect of a sale, 
and if it were renewed, it could only be for a short time, in order to facilitate a transition 
towards bankruptcy.  


[15] A few days after the hearing, I was informed that the debtor company and its 
monitor apparently intend to ask for renewal of the initial order, for a duration of 30 to 45 
days. In my opinion, this does not change the situation: the debtor company and its 
monitor may well seek the renewal of the order, but they might not obtain it and the 
petitioner may convince the judge, this time around, that forcing specific performance of 
the distribution agreement is impossible or inappropriate.  


[16] At worst (for petitioner), were Lalonde, J's order be renewed and the petitioner 
not only forced to abide by the distribution agreement but then forced to accept a 
transfer to a third party, the situation could be brought anew to the attention of the Court 
of Appeal, under s. 13 CCAA. One may of course wonder why a third party would be 
interested in acquiring rights under a contract that is subject to termination at will, being 
without a term, and considering clause 13 of the agreement. In any event, should such 
an order be issued, the matter would most likely be of interest to the Court, pursuant to 
s. 13 CCAA. 


[17] In addition, the initial order rendered in the present case by Lalonde, J. is in the 
nature of a safeguard order. The Court, whether acting under the CCAA or not, is 
ordinarily reluctant to grant leave to appeal of such orders, that are by nature temporary, 
can easily be modified and are not res judicata.  


[18] Granting leave to appeal of Lalonde, J's order, which expires next week, could 
mean either that the appeal will have become moot by the time of the hearing or that the 
Court will find itself confronted with a factual situation which will have evolved 
considerably. Neither is desirable. 


[19] Is the suspension of the proceedings before the Superior Court the answer to this 
problem? In my opinion, it is not. Staying the proceedings would cause irreparable harm 
to the debtor company and render bankruptcy unavoidable. At the very least, it would 
cause delays that will put its survival at risk and, consequently, jeopardize the interests 
of all other stakeholders. On the other hand, not granting leave to appeal is not 
prejudicial to the petitioner, who has not convinced me that it will suffer because of the 
continuation, for a few weeks (or even a few months), of the contractual relationship 
with the debtor company (which was the petitioner's distributor for over 50 years). 
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FOR THESE REASONS, I: 


[20] DISMISS the motion for leave to appeal, with costs. 
 


  
 MARIE-FRANCE BICH, J.A. 
 
Mtre Simon-Luc Dallaire 
Mtre Mathieu Lévesque 
BORDEN LADNER GERVAIS 
For the petitioner 
 
Mtre Guy Paul Martel 
Mtre Danny Duy Vu 
STIKEMAN ELLIOTT 
For the respondent Bock inc. 
 
Mtre Luc Béliveau 
FASKEN MARTINEAU DUMOULIN 
For the respondent Raymond Chabot inc. 
 
Mtre Philippe Henri Bélanger 
McCARTHY TÉTRAULT 
For the impleaded party 
 
Date of hearing: May 6, 2013 
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N° : 500-11-044467-138 
  
 
DATE : 12 JUIN 2013 
______________________________________________________________________ 
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE JEAN-YVES LALONDE, J.C.S. 
______________________________________________________________________ 
 
Dans  l’affaire  du  plan  d’arrangement   et  de  compromis  de : 
 
BOCK INC. 
 Requérante 
et 
RAYMOND CHABOT INC. 


Syndic  à  l’avis  d’intention et  
Contrôleur proposé par Bock inc. 


et 
CNH Canada Ltd (Case) 
CNH Capital Canada Ltd (CNH) 
 Créancières intimées 
______________________________________________________________________ 


 
JUGEMENT RECTIFIÉ 


______________________________________________________________________ 
 
[1] Le  Tribunal  est  saisi  d’une  requête  pour  continuation  des  procédures  entreprises  
sous la Loi   sur   la   faillite   et   l’insolvabilité1(LFI)   afin   qu’elles   soient   transformées   et  
mutées   sous   l’égide   de   la   Loi sur les arrangements avec les créanciers des 
compagnies2 (LACC). 


                                                 
1  L.R.C. (1985), ch. B-3. 
2  L.R.C. (1985), ch. C-36 JL3280 
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[2] Soumettant être admissible à le faire, Bock inc. (ci-après « Bock ») demande à la 
cour de prononcer une ordonnance initiale sous la LACC et   de   l’assortir d’une  
ordonnance de sauvegarde visant à rendre sans effet un avis de terminaison de sa 
relation   d’affaires   avec  Case. Bock cherche ainsi à maintenir la continuité des affaires 
afin  de  vendre  son  entreprise  dans  le  contexte   d’un  marché  plus  favorable. 


LES PARTIES AU LITIGE 


[3] CNH Canada Ltd (ci-après « Case ») est un fabricant de machineries lourdes 
destinées à  la  construction   et  l’agriculture. 


[4] CNH Capital Canada Ltd (ci-après « CNH ») est une compagnie de finance liée à 
Case. Elle gère tous les aspects financiers de la relation de Case avec ses 
concessionnaires. 


[5] Bock est un détaillant accrédité à vendre des équipements Case. Elle est liée 
contractuellement à Case et CNH, notamment pour le financement des équipements de 
marque Case. 


LE CONTEXTE 


[6] Bock   ou  ses  auteurs  entretiennent  une  relation  d’affaires avec Case depuis près 
de 56 ans. 


[7] Le contrat en vigueur entre Case et Bock est celui intervenu le 22 juin 1992 entre 
J.J. Case Canada inc. et Les Équipements G. Comeau inc. (ci-après « Comeau »). Le 
contrat est coiffé du titre « Contrat de vente et de service afférent à   l’équipement  de  
Construction (Québec) »3. 


[8] C’est  en  2009  que  Bock  a  fait   l’acquisition  du  «  dealership » de Comeau et par 
conséquent devenait cessionnaire du contrat. 


[9] Les clauses pertinentes du contrat sont les suivantes : 


« […] 


6. […] 


a)  promouvoir et vendre suffisamment de Produits pour atteindre les objectifs 
de vente et une part du marché sur son Territoire de vente et de service 
satisfaisants pour la Société; 


[…] 


                                                 
3  Pièce P-3. 
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13. Le  présent  contrat  demeurera  en  vigueur  jusqu’à  ce  que  l’une  des  parties  ou  
les deux le résilient, conformément à ce qui suit : 


 […]  


 b) la Société peut mettre fin immédiatement au présent contrat lors de la 
réalisation  de  l’un  ou  l’autre  des  événements  suivants : 


 […]  


viii) le  défaut  du  Concessionnaire  de  se  conformer  à   l’une  ou  l’autre des 
dispositions du présent contrat. 


[…] » 


[10] Dès le début de la relation commerciale en 2009, Case se plaignait de ne pas 
occuper une part de marché satisfaisante au Québec. En décembre 2009, il fut donc 
convenu   d’un   «   Addendum to Case Construction Equipment Sales and Services 
Agreement ».   Il   s’agit   essentiellement   d’un   amendement   au   contrat   original   de   juin  
19924. 


[11] La   finalité   de   l’addendum de 2009 consiste à fixer des objectifs de parts de 
marché que doit atteindre Bock pour satisfaire aux exigences de Case. La substance de 
cette entente se trouve à la clause 7 : 


« […] 


 7. In addition to the requirements of paragraph 6(a) of the Agreement, Dealer 
agrees to the market share/performance commitments through the end of 
year 2012 as set forth in Exhibit A (or as mutually agreed to between 
Dealer and Company). 


 […] » 


[12] L’exhibit   A  annexé  à   l’addendum  établit   les  performances  anticipées, par produit 
ou  équipement  en  se  fondant  à   la   fois  sur   l’historique des ventes de Bock pour les trois 
dernières années, tenant compte aussi de la moyenne nationale des ventes, pour cette 
période, à travers le Canada. 


[13] La   preuve  démontre  que  Bock  est   incapable  d’atteindre  ses  objectifs   de part de 
marché. Le 8 août 2011, Phillippe Bisson (ci-après « Bisson »5), arrivé en juin 2011 
chez Case en qualité de « Regional Market Development Manager », adresse une 
correspondance à Bock et dit :  
                                                 
4  Pièce P-4. 
5  L'utilisation   des   noms   de   famille   dans   le   jugement  a  pour  but  d’alléger   le   texte  et   l’on  voudra  bien  n’y  


voir aucune   discourtoisie  à  l’égard  des  personnes   concernées.  
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« Despite these efforts, Bock’s market share performance remains more than 
20% below the canadian dealer average in both market share categories, 
which places Bock among the underperforming Case Canadian dealers, in a 
growing market.  


As discussed during the December 22nd, 2010 meeting, should Bock not meet 
its overall market share goal of 5,2% by the end of this year, Bock will be in 
default of its Case construction  Equipment  Sales  and  Service  Agreement  (…). 


(…)   the Dealer Review Board for further action which may include 
recommendation for termination of the Agreement. »6 


[14] Le 14 février 2012, Bock reçoit de Case un premier avis de défaut qui réfère à 
une contravention aux dispositions 6  a)  du  contrat   et  7  de  l’addendum.  On  y  lit : 


« (…)  Case will pursue the remedies allowed under the Agreement, including the 
recommendation to   the  Dealer  Review  Board   to   terminate  Bock’s  Agreement  
on or around February 28, 2013. » 


[15] En février 2012, Bock excède sa limite de crédit auprès de CNH. Une révision 
financière est préconisée. On sait maintenant qu’au   début   septembre 2012, Bock a 
injecté 500 000   $   d’argent   neuf   dans   l’entreprise   pour   satisfaire   aux   exigences   de  
CNH7. 


[16] Le 16 mai 2012, suite à un appel conférence du 2 mai 2012, Bock reçoit un 
deuxième avis de défaut. À nouveau on y lit : 


« Failure   by   Bock   to   meet   or   exceed…   the market share targets…  by   twelve  
month period ending December 31, 2012, will result in the unilateral termination 
of  Bock’s  Agreement  on  or  about  February  28,  2013.»8 


[17] Le 9 août 2012, un troisième avis de défaut est adressé à Bock par Case. On y 
soulève encore le même défaut relatif aux objectifs de vente. Malgré un « cure 
process » les parts de marché ne sont toujours pas satisfaisantes aux yeux de Case. 
On évoque encore une fois que dans la mesure où les objectifs ne seraient pas atteints 
au   31   décembre   2012,   l’entente   sera   terminée   le   28   février   2013.   Il   est   aussi   fait  
allusion à la viabilité financière de Bock. Case considère que Bock ne dispose pas de 
liquidités suffisantes pour  commander   les  équipements  qu’elle  anticipe  vendre. 


[18] Le  10  octobre  2012,  Case  fait  un  compte  rendu  d’une  rencontre  du  5  septembre  
2012. Le temps fuit et Bock ne réussit pas à corriger ses lacunes eu égard aux parts de 
marché   projetées.   Bock   reconnaît   alors   qu’elle   sera   dans   l’impossibilité, malgré ses 
efforts,  d’atteindre   les  objectifs   fixés  à  l’addendum. 
                                                 
6  Pièce D-1. 
7  Pièces D-4 et D-5. 
8  Pièce D-5. 
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[19]  Le 30 octobre 2012, arrive un quatrième avis de défaut. On y fait à nouveau 
référence   à   l’éventualité   de   mettre   un   terme   à   la   relation   d’affaires à compter du 28 
février 20139. 


[20] Début février 2013, le rapport annuel des ventes pour la période de janvier à 
décembre 2012 affiche une performance des ventes en deçà des objectifs sauf pour 
une  catégorie  d’équipements  (VT Crawler). Le 4 février 2013, on annonce à Bock que le 
Case Dealer Review Board se réunira et prendra une décision relative à la situation qui 
prévaut. 


[21] Dans   l’intervalle,  soit   fin  octobre  début  novembre,  Bock  fait  appel  aux  services et 
conseils de Raymond Chabot inc. (ci-après « Raymond Chabot »). Dès le départ, une 
communication est établie entre Case et les conseillers de Bock. Rapidement, on arrive 
au constat que la seule solution pratique  serait  celle  de  vendre   l’entreprise à un tiers. 


[22] Raymond Chabot, par son représentant Michael Vineberg, rencontre Michel 
Marchand, directeur régional des ventes, pour   l’aviser  de   l’intention  de  Bock  de  vendre  
l’entreprise.  Depuis  décembre  2012,  Bock  est  à  la  recherche  d’un  acheteur disposé à lui 
offrir le meilleur prix. 


[23] Deux offrants se manifestent. Vers la fin du mois de février 2013, les 
compagnies Strongco et Longus soumettent des offres. Celle de Strongco est 
alléchante   pour   Bock   en   ce   qu’elle   permettrait   de  dégager  une  équité  de  3  millions de 
dollars après avoir payé tous les créanciers. 


[24] Strongco est le concessionnaire Ontarien de Case. 


[25] La vente doit indubitablement être approuvée par Case, le contrat (P-3) le prévoit 
spécifiquement. 


[26] S’amorce  des  échanges  tripartites  entre  Case,  Bock  et  Strongco. 


[27] Début mars 2013, Case achemine à Strongco ses exigences pour accepter le 
transfert du « dealership ».   Case   profite   de   l’occasion   pour   tenter   de   régler   certains  
différends avec Strongco, mais elle cherche surtout à valoriser (upgrade) sa position au 
Québec. Ainsi, Strongco devrait investir des sommes considérables, voire plusieurs 
centaines   de   milliers   de   dollars   en   améliorations   locatives   dans   la   place   d’affaire   de  
l’arrondissement   St-Laurent  à  Montréal,  déplacer   les  places  d’affaire  de  St-Hyacinthe et 
de Québec et Trois-Rivières (Québec-Centre)10. 


[28] Strongco refuse les exigences de Case, les trouvant exorbitantes11. Bock 
considère Case de mauvaise foi. Pour Case, tout tourne autour du fait que Strongco ne 


                                                 
9  Pièce D-8. 
10  Pièce D-10. 
11  Pièce D-11. 
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satisfait   pas   au   ratio   de   25%   d’équité   exigé   d’un nouveau concessionnaire. Dans ce 
contexte, Strongco menace de retirer son offre. 


[29] Case préférerait transférer le « dealership » du Québec à Longus qui serait prête 
à satisfaire aux exigences de Case, du moins au stade qui précède une vérification 
diligente.  Mais  voilà,   l’offre  de  Longus  est  loin  d’être  équivalente   à  celle  de  Strongco. 


[30] Le 16 mars 2013, Bock adresse un courriel à James Hasler de CNH. On y lit : 


« (…)   In  a   follow  up  communication  with  Strongco  we  are  advised   that   they  will  
not be proceeding with due diligence until they have resolved some issues with 
Case relating to the potential acquisition, and that to date Stongco has not 
received any response from Case on these issues. »12 


[31] Réponse de James Hasler : 


« While…,  we  are  continuing  to  analyse the proposal in good faith and in an expeditious 
manner with Strongco. 


Thank  you  for  your  patience  (…). »13 


[32] Le   18   mars   2013,   Case   annonce   à   Strongco   qu’elle   insiste   sur   les   conditions  
requises notamment en ce qui a trait à l’équité de 25% post-acquisition14. 


[33] Le 24 mars 2013, Strongco exprime son mécontentement à Case en lui laissant 
savoir clairement qu’il   n’y   a   pas   de   problème   avec   son   ratio   d’équité.   Strongco  
reconnaît   tout  de  même  qu’une  évaluation financière post-acquisition ferait en sorte que 
globalement le  ratio  d’équité  ne  serait  pas  satisfait15. 


[34] Le   26  mars   2013,  Case   s’adresse   à   Strongco   pour   la   remercier   de  son   intérêt  
pour   l’entreprise   de  Bock   et   lui   rappelle   que   la   difficulté   insurmontable  est  afférente  au  
problème  d’équité  (25%),  une  exigence  que  Case  n’est  pas  prête  à  transiger16. 


[35] Le 28 mars 2013, sans autre avertissement, Case signifie à Bock un avis de 
terminaison unilatéral qui réfère strictement à  la  clause  6  a)  de  l’entente   originale  (P-3). 


[36] D’après   Bock,   ce   n’est   que   le   28  mars   2013 que  Case   l’aurait avisée de son 
refus  de  l’offre  de  Strongco  soit  le  même  jour  que  l’avis  de  terminaison. 


                                                 
12  Pièce D-12, 1er courriel. 
13  Id., 2e courriel. 
14  Pièce D-13. 
15  Pièce D-14, « as a whole we clearly do not meet it. » 
16  Pièce D-14, 1er courriel. 
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[37] L’avis  de  terminaison  n’accorde  aucun  délai  à  Bock.  Celle-ci doit immédiatement 
cesser de faire affaire sous la bannière Case et retirer toute affiche identifiant Bock à la 
marque de commerce Case. 


[38] Le  2  avril  2013,  Case  avise  Bock  des  motifs  de  son  refus   de  l’offre  de  Strongco. 


[39] Le   3   avril   2013,   Bock   dépose   un  avis  d’intention  de  faire  une  proposition  à  ses  
créanciers  sous   l’égide  de  la  LFI (art. 50.4 (1)). 


[40] Le 11 avril 2013, Bock signifie sa requête destinée à se placer sous la protection 
de la LACC. Sans  plan  d’arrangement  précis  actuel,  l’objectif  avoué  de  Bock  consiste  à  
faire déclarer son lien contractuel avec Case comme toujours existant, afin de vendre 
son entreprise dans un contexte de continuité des affaires. 


[41] Case, de son côté, soutient que le contrat est valablement résilié depuis le 28 
mars  2013,  que  le  lien  de  confiance  est  brisé  et  qu’elle  détient  pour  ainsi  dire  un  droit  de  
véto sur le transfert ou la cession de la concession du Québec. 


[42] En  outre,  Case  reproche  à  Bock  d’avoir  cessé momentanément ses opérations à 
chacun   des   points   de   vente   et  d’avoir   laissé   la  clientèle  sans  ressource.  Pour  Case,   le  
processus de terminaison est amorcé et elle se dit prête à reprendre ses équipements 
et à créditer Bock, le cas échéant. Elle a déjà amorcé une vérification (audit) afin de 
circonscrire la valeur des actifs et déterminer les crédits auxquels Bock aurait droit. 


[43] Pour   sa   part,   Bock   est   d’avis   que   Case   aurait   dû   lui   accorder un délai de 
quelques   jours   avant  de  rendre  effectif   l’avis  de  terminaison,  ce  qui   lui  aurait  permis  de  
s’adresser  immédiatement  à  la  cour. 


[44] Bock   plaide   que   l’avis   de   terminaison   est   illégal.   D’abord,   parce   qu’il  est   fondé  
sur la clause 6 a) du contrat, laquelle confère selon elle à Case un droit purement 
potestatif de mettre un terme au contrat ce qui serait abusif et lésionnaire. 


[45] Bock   demande   aussi   qu’on lui explique pourquoi  on   l’a   laissé   injecter  500 000 $ 
dans  l’entreprise  en  septembre  2012. 


[46] Puis,   Bock   s’en   prend   à   la  manière   dont  Case   a  mis   fin   au  contrat.  Elle  plaide  
que   l’approche  d’abord  coopérative  de  Case  lui  laissait  croire  que  celle-ci acceptait que 
l’entreprise   soit   vendue   sur   la   base   d’une   continuité   d’affaire.   Dans   cette   perspective,  
elle   considère   que   l’avis   de   terminaison   est   abusif   et   intempestif.   Elle   cherche   donc   à  
rétablir  le  statu  quo  qui  prévalait  avant   l’avis  de  terminaison. 


[47] L’espoir  de  Bock  consiste  à  vendre  en  bloc   l’entreprise  dans  la  continuité,  ce  qui  
permettrait dans le meilleur scénario de sauver environ 60 emplois, de payer 
entièrement les créanciers et de récupérer en partie les investissements des 
actionnaires. 
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LE PORTRAIT FINANCIER DE BOCK 


[48] Bock est le distributeur de produits Case au Québec. La vente des équipements 
neufs et usagés, pièces et le service relié à la marque Case représente 70% de son 
chiffre  d’affaires  qui  se  situe  aux  alentours   de  33  millions  de dollars. 


[49] Les informations financières recueillies par Raymond Chabot indiquent que Bock 
a subi des pertes en 2011 (319 000 $) et en 2012 (678 000 $). Selon le comptable et 
syndic à la proposition, Jean Gagnon, rien de désastreux. 


[50] C’est   par   l’effet   de   l’avis   de   terminaison   que   Bock   devient   insolvable.   Les  
revenus   n’entrent   plus  et  l’endettement   total  se  chiffre  à  15 865 000 $ au 31 mars 2013. 


[51] Malgré cet état de fait, Bock a réussi à convaincre la Banque Nationale du 
Canada (BNC) de maintenir son crédit afin de lui permettre de rouvrir minimalement ses 
places   d’affaire.   La   fermeture   des   points   de   vente   de   Bock   n’a   été que temporaire. 
Actuellement, elle est en mode survie et espère récupérer son droit de vendre les 
équipements Case afin de mettre en marché son entreprise dans un meilleur contexte. 


[52] À ce stade, il ne fait aucun doute que Bock est une « compagnie débitrice » à 
laquelle  s’applique   la  LACC. Les créances et obligations de Bock dépassent largement 
les 5 millions de dollars requis par la loi. Elle répond actuellement à la définition  d’une  
personne   insolvable   en   ce   qu’elle   n’est   pas   financièrement apte à satisfaire à ses 
obligations au fur et à mesure de leur échéance. 


[53] Pour   l’heure,   les   actifs   justement   évalués   ne   sont   pas   suffisants, en situation de 
liquidation, pour satisfaire au passif ainsi  qu’aux obligations contractuelles et statutaires 
de Bock. 


[54] Pour ainsi dire,   le   principal   actif   de   Bock,   avant   l’avis   de   terminaison,   était  son  
contrat de concessionnaire avec Case. 


[55] C’est   le  portrait   financier  actuel  que la Cour doit considérer aux fins de disposer 
de la requête et   non   celui   d’une   liquidation   partielle   comme   le propose Case qui 
envisage racheter certains actifs et hausser ainsi la valeur de liquidation de Bock. 


[56] Somme   toute,   la   preuve   soumise   permet   d’établir   que  Bock   est   une   entreprise  
admissible à la protection de la LACC. 


LA TRANSITION ENTRE LA LFI ET LA LACC 


[57] La continuation des procédures entreprises sous la LFI par   l’effet   d’un   avis  
d’intention  nécessite un  examen  judiciaire  sur   la  base  des  principes  édictés  par  l’article  
11.6 a) de la LACC : 


« 11.6 Par dérogation à la Loi  sur  la  faillite  et  l’insolvabilité : 
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 a) les procédures intentées sous le régime de la partie III de cette loi ne 
peuvent être traitées et continuées sous le régime de la présente loi que si une 
proposition au sens de la Loi  sur  la  faillite  et  l’insolvabilité n’a  pas  été  déposée  
au titre de cette même partie; 


 b) le   failli   ne   peut   faire  une  demande  au   titre  de   la  présente   loi  qu’avec   l’aval  
des   inspecteurs   visés   à   l’article   116   de   la Loi   sur   la   faillite   et   l’insolvabilité, 
aucune demande ne pouvant toutefois être faite si la faillite découle, selon le 
cas : 


 (i) de  l’application  du  paragraphe  50.4(8)  de  la Loi  sur  la  faillite  et  l’insolvabilité, 


 (ii) du rejet — effectif ou présumé — de sa proposition par les créanciers ou le 
tribunal  ou  de  l’annulation  de  celle-ci au titre de cette loi. » 


[58] En   l’instance,   à   ce   stade,   Bock   n’a   soumis   aucune   proposition.   La   continuation  
proposée  n’est  pas   incompatible  avec   les  dispositions  de   la  LACC. En outre, toutes les 
informations   fournies  militent   en   faveur   de   l’émission   d’une   ordonnance   initiale   sous   la  
LACC. 


[59] Bref,   le   transfert  en  soi  ne  pose  pas  problème  d’autant  plus  que  Bock  se  qualifie  
sous les deux lois. 


[60] Il   n’est   donc   pas   nécessaire   de   discuter   de   la   problématique   de  savoir  si  Bock  
pouvait   faire  ce  qu’elle  recherche   judiciairement  en  demeurant  assujettie  à   la LFI.  C’est  
le choix de Bock qui compte combiné au fait de sa qualification sous la LACC. 


LA MESURE DE LA PROTECTION RECHERCHÉE 


[61] La  question  n’est  pas  de  déterminer  si  Bock  doit  bénéficier  de  la  protection  de  la  
LACC, mais plutôt de circonscrire la mesure de cette protection. 


[62] L’aspect   singulier   de   la   demande   de   Bock   réside   dans   sa   demande  
complémentaire de prononcer une ordonnance de sauvegarde ayant pour effet de 
mettre  de  côté   l’avis  de  terminaison  et  par  conséquent, de déclarer que Case demeure 
liée par le contrat de concession (P-3).  Ce  qu’espère  Bock,  en  clair,  c’est  de  rétablir  la  
continuité des affaires, de se présenter au public comme un détaillant Case afin de 
vendre son entreprise dans un contexte plus favorable. 


[63] Bien sûr, à ce stade, sans une audition au fond, impossible pour le Tribunal 
d’adjuger   définitivement de   la   légalité   de   l’avis   de   terminaison   ou   de   son   caractère  
abusif.   Il   fut   donc   convenu   qu’en   présence   d’une   question   inédite   sous   la   LACC, les 
principes applicables seraient ceux généralement   retenus   pour   l’émission   d’une  
ordonnance   de   sauvegarde.   En   l’espèce,   le   Tribunal   devra   examiner   si   Bock   a   fait   la  
démonstration   d’une   apparence   sérieuse   de   droit,   d’un   préjudice   irréparable,   de   la  
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balance des inconvénients en sa faveur et   de   l’urgence de   rendre   l’ordonnance  
recherchée. 


[64] Mais   avant,   il  s’avère   important  de  revoir   les  principes  fondamentaux  qui  doivent  
habiter   l’esprit   du   juge,   non   pas   comme   s’il   était   en   pure  matière  civile,  mais  plutôt  en  
contexte   de  restructuration   d’entreprise. 


[65] Dans l’ensemble,   il   s’agira   de   déterminer   si   l’ordonnance   de   sauvegarde  
recherchée   s’avère   essentielle   ou   importante   à   la   restructuration   financière   de   Bock.  
Appelé à faire cet exercice judiciaire, le Tribunal devra aussi évaluer si le prononcé de 
l’ordonnance  recherchée serait de nature à causer de sérieuses difficultés financières à 
l’autre  partie  au  contrat,   ici  Case  bien  entendu. 


LA FINALITÉ DE LA LACC ET LE POUVOIR DE SUSPENSION DES CONVENTIONS 


[66] La LACC se veut d'abord une loi « remédiatrice » visant à permettre à une 
compagnie en difficulté financière de proposer un arrangement à ses créanciers de telle 
sorte que la compagnie puisse demeurer en affaires. 


[67] Dans la cause Re : Lehndorff General Partner Ltd.17, le juge Farley de la Cour 
supérieure de l'Ontario résume avec acuité l'objet de la LACC en ces termes : 


« […] 


The CCAA is intended to facilitate compromises and arrangements between 
companies and their creditors as an alternative to bankruptcy and, as such, is 
remedial legislation entitled to a liberal interpretation. 


…It  appears  to  me  that  the  purpose  of  the  CCAA  is  also  to  protect  the  interests  
of   creditors   and   the   enable   an   orderly   distribution   of   the   debtor   company’s  
affairs. This may involve a winding-up or liquidation of a company or simply a 
substantial downsizing of its business operations, provided the same is 
proposed in the best interests of the creditors generally. 


[…] » 
(Notre emphase) 


[68] La compétence attributive trouve son assise sur les articles 11 (3) et 11 (4) de la 
LACC en vertu desquels le tribunal exerce un pouvoir de suspension des recours et 
celui de rendre toute ordonnance « aux conditions qu'il peut imposer ». La Cour d'appel 
de l'Alberta dans l'arrêt Re : Smoky River Coal Ltd.18 commente ces pouvoirs comme 
suit: 


 
                                                 
17  (1993) 17 C.B.R. 24 (Ont C.J.), p. 31. 
18  (2000) 12 C.B.R. (4th) 94 (Alta. C.A.), p. 110. 
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« […] 


To summarize, the language of s. 11(4) is very broad. The CCAA must be 
interpreted in a remedial fashion. Cases support the view that third-party rights 
may  be  affected  by  a  stay  order  […]  although. 


[…] 


The courts have underscored that the CCAA requires account to be taken of a 
number of diverse societal interests. Obviously, the CCAA is designed to 
"provide a structured environment for the negotiation of compromises between 
a debtor company and its creditors for the benefit of both" […]. 


[…]  » 


(Notre emphase) 


[69] À ce sujet, après avoir analysé la portée constitutionnelle de la LACC, la juge 
Forsyth dans l'arrêt Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.19 
énonce ce qui suit : 


« […] 


Accordingly, if promoting the continuance of insolvent companies is 
constitutionally valid as insolvency legislation, it follows at the stay which 
happens to affect some non-creditors and in pursuit of that end is valid […]  
Continuance of a company involves more than consideration of creditor claims. 
For that reason, I am of the opinion that s. 11 of the C.C.A.A. can validly be 
used to interfere with some other contractual relationships in circumstances 
which threaten a company's existence. 


[…] » 
(Notre emphase) 


[70] Cet arrêt fut incidemment le fer de lance d'une évolution jurisprudentielle qui 
autorise désormais un tribunal exerçant les pouvoirs en vertu de la LACC à rendre des 
ordonnances affectant les droits des parties à un contrat de même que les lois qui les 
gouvernent. 


[71] En exerçant l'autorité conférée par la LACC, incluant les pouvoirs inhérents, les 
tribunaux n'ont pas hésité à faire usage de cette compétence pour intervenir dans les 
rapports contractuels entre une débitrice et ses créanciers, voire à rendre des 
ordonnances ayant pour effet d'affecter les droits de tiers. Ce qui prime c'est la volonté 
de   mettre   en   œuvre   la   finalité   de   la   LACC, à savoir de favoriser l'émergence d'un 
arrangement pour le bénéfice de la débitrice et de ses créanciers. 


                                                 
19  (1989) 72 C.B.R. (N.S.) 1 (Alta. Q.B.), juge Forsyth, p. 15. 
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[72] Dans Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.20 le juge 
Forsyth, après analyse, conclut ce qui suit : 


« […] 


These comments may be reduced to two cogent points. First, it is clear that the 
C.C.A.A. grants a court the authority to alter the legal rights of parties other 
than the debtor company without their consent. Second, the primary purpose of 
the Act is to facilitate reorganizations and this factor must be given due 
consideration at every stage of the process, […]. 


[…] » 
(Notre emphase) 


[73] Dans   l’arrêt  Ford Motor Company of Canada Limited c. Welcome Ford Sales 
Ltd21,   la  Cour   d’appel   de   l’Alberta a décidé que les amendements de 2009 à la LFI et 
particulièrement   l’article   84.1,   l’équivalent   de   l’article   11.3   LACC, permet à la cour 
d’ordonner   la  cession  forcée  d’un  contrat  à  un  tiers,  et  ce,  malgré  l’objection  de  la  partie  
cocontractante. 


LE SCÉNARIO   DE   VENTE   DE   L’ENTREPRISE   EST-IL INCOMPATIBLE AVEC 
L’OBJET  DE  LA  LACC? 


[74] Dans Re Olympia & York Developments Ltd22,   le   juge  Farley  s’exprime  comme  
suit : 


« the CCAA need not to be employed to revitalize a corporation but can also involve a 
liquidation scenario. » 


[75] Plus récemment, dans Re Nortel Network Corp23, le juge Morawetz établit le 
principe   suivant   lequel   l’ordonnance   initiale   sous   la   LACC pouvait permettre à la 
débitrice de stabiliser son commerce dans le but de maximiser ses chances de 
préserver   l’entièreté ou une partie de son entreprise. 


[76] Force   est   de   constater   que   le   projet   de   vente   d’entreprise   envisagé par Bock 
n’est  pas  incompatible  avec  l’objet  de  la  LACC. 


 


 


                                                 
20  (1989) 72 C.B.R. (N.S.) 20 (Alta. Q.B.), p. 28. Voir au même effet Michaud c. Steinberg inc. [1993] 


R.J.Q. 1684 (C.A.), p. 1690. 
21  2011 AB CA 158. 
22  [1995] 3 CBR (3d) 93. 
23  [2009] ss CBR (5th) 229. 
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LE STATU QUO 


[77] Il est acquis que pendant la période de suspension des procédures, le rôle du 
tribunal est celui de maintenir le statu quo pendant la période requise et nécessaire à la 
restructuration. 


[78] L'objectif est de prioriser la réalisation d'un plan d'arrangement en vue de 
permettre la poursuite des activités commerciales de la débitrice placée sous la 
protection de la loi. 


[79] Pendant la période de suspension des procédures, le juge chargé de la gestion 
particulière du dossier doit s'assurer de maintenir un juste équilibre entre les intérêts 
opposés. 


[80] Pour maximiser les chances de succès du plan d'arrangement, les créanciers 
seront temporairement tenus en échec. Tout élan de recouvrement des créances sera 
mis en veilleuse par l'effet de l'ordonnance initiale qui enjoint la suspension des 
procédures dirigées contre la débitrice placée sous la protection de la LACC. 


[81] Le maintien du statu quo implique un exercice d'équilibrage entre l'objectif ultime 
de restructuration et les droits des personnes touchées par l'effet de la suspension des 
procédures. C'est l'intérêt général de la masse des créanciers qui est prioritaire dans 
l'exercice d'équilibrer les intérêts opposés. Rarement les intérêts particuliers seront-ils 
considérés, sauf s'il en résulte un état de fait qui tend à préférer ou pénaliser un 
créancier par rapport aux autres créanciers. Auquel cas, le tribunal jouit d'une large 
discrétion pour moduler l'ordonnance initiale. 


[82] Si le plan d'arrangement proposé est nécessaire pour que la débitrice continue 
d'exister, les tribunaux seront plus enclins à restreindre les interventions des créanciers 
mécontents, en dépit des effets préjudiciables que ceux-ci peuvent faire valoir, sur les 
droits qu'ils détiennent à l'encontre de la débitrice et ses actifs. 


[83] Par conséquent, la nécessité de l'arrangement peut en soi justifier certains effets 
négatifs sur les intérêts des créanciers touchés par l'ordonnance initiale. Mais attention, 
l'objectif n'est pas d'arriver à un arrangement à tout prix. 


[84] Dans ce contexte, le juge responsable de la gestion particulière devra, dans la 
plupart des cas, procéder à une pondération entre la nécessité de l'arrangement et les 
droits des parties touchées. 


[85] Pour arriver à cet exercice de pondération le juge saisi de la question pourra 
déterminer des mesures d'accommodement ou de protection appropriées qui tendront à 
rétablir l'équilibre entre les intérêts opposés. 
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[86] Maintes fois cité, le juge Tysoe de la British Columbia Supreme Court identifie 
les trois principaux objectifs de la LACC à propos du maintien du statu quo. Il s'exprime 
ainsi : 


« […] 


 It is my view that the maintenance of the status quo is intended to attempt to 
accomplish the following three objectives: 


 1. To suspend of freeze the rights of all creditors as they existed as at the date 
of the stay Order (which, in British  Columbia, is normally the day on which the 
CCAA proceedings are commenced). This objective is intended to allow the 
insolvent company an opportunity to reorganize itself without any creditor 
having and advantage over the company or any other creditor. 


 2.  To postpone litigation in which the insolvent company is involved so that the 
human and monetary resources of the company can be devoted to the 
reorganization process. The litigation may be resolved by way of the 
reorganization. 


 3. To permit the insolvent company to take certain action that is beneficial to its 
continuation during the period of reorganization or its attempt to reorganize or, 
conversely, to restrain a non-creditor or a creditor with rights arising after the 
stay from exercising rights that are detrimental to the continuation of the 
company during the period of reorganization or its attempt to reorganize. This 
is the objective recognized by Quintette and Alberta-Pacific Terminals. 


 […]  »24 


(Notre emphase) 


[87] En   l’instance,   la   question  est  de  savoir  non  pas  si   l’on  doit   ressusciter le contrat 
de concession terminé le 28 mars 2013, mais plutôt de décider si selon le critère 
d’apparence  de  droit,  le  contrat   fut  résilié  abusivement. 


[88]  Dans   l’éventualité  où   l’avis  de  résiliation  est  déclaré   illégal  par   la  cour,  le  contrat  
sera  réputé  n’avoir   jamais  été résilié et demeure à ce jour en force. 


[89] Le statu quo serait donc celui qui prévalait  avant   l’avis  de  terminaison. 


[90] Le   Tribunal   tiendra   aussi   en   compte   que   l’avis   du   28  mars   2013   ne  comportait  
aucun  délai  de  prise  d’effet.  Même  avec  un  délai  aussi  court  que  48 heures, Bock aurait 
pu   s’adresser   à   la   cour   pour   demander   une   ordonnance   de   sauvegarde   visant   le  
maintien  du  statu  quo  avant   la  mise  en  œuvre  d’un  terme  au  contrat  en  cause. 


                                                 
24  Re : Woodward's Ltd. (1993), 100 D.L.R. (4th), 133, 140 (B.C. S.C.). 
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[91] Changement   d’à-propos, il est aussi important de tenir compte que le contrôleur 
suggéré, Raymond Chabot, propose de tenir un processus de vente à court terme. Ce 
contrôleur   dit   qu’il   cherchera   à   s’entendre   avec  Case   dans   un   projet   de   continuité  des  
affaires  avec   l’objectif  de  maintenir  en  vigueur  autant  d’emplois  que  possible , ce qui est 
aussi  compatible  avec  l’esprit  de  la  LACC. 


L’ORDONNANCE  DE  SAUVEGARDE 


[92] Avant   d’aborder   chacun   des   critères   applicables,   notons   qu’en   situation  
d’émettre   une   ordonnance   initiale   sous   la   LACC, le juge Claude Auclair, j.c.s., dans 
l’affaire CT-Paiement et al25 a inclus dans son dispositif des conclusions qui sont 
identiques à celles recherchées par Bock. 


a)  L’apparence  sérieuse  de  droit 


[93] À   ce   stade,   l’exercice   consiste   à   se   demander   si   la   partie   qui   demande  
l’ordonnance   de   sauvegarde   est   en  mesure  d’établir  une apparence de droit suffisante. 
Si  elle  ne  le  peut  pas,  l’ordonnance   sera  refusée. 


[94] L’examen   judiciaire   de   l’apparence   de   droit   n’autorise   pas   le   Tribunal à rendre 
une  décision  sur   le  mérite  du  dossier  sauf  s’il  est  en  mesure  de  conclure  à  une  faiblesse  
fondamentale du recours. 


[95] Bock   soumet   qu’à   l’issue   des   négociations   qui   ont   précédé   la   signature   de  
l’addendum   au   contrat   (P-4), il est clair que les parties ont expressément exclu la 
possibilité pour Case de résilier le contrat en raison du défaut de Bock d’atteindre   les  
parts de marché visées. 


[96] N’en   demeure   pas   moins   que   la   clause   7   de   l’addendum   semble   ajouter   les  
conditions  qu’il  contient   à  celles  prévues  à  la  clause  6  a)  du  contrat. 


[97] Le droit de Bock à ce titre apparaît précaire et ne saurait à lui seul constituer le 
fondement de sa demande de sauvegarde. 


[98] Puis,   Bock   plaide   que   la  clause  6  a)  du  contrat  sur   laquelle  s’appuie  Case  pour  
mettre  un  terme  à   la  relation  d’affaires est  en  soi   illégale  puisqu’elle  dépend  de  la  seule  
discrétion  de  Case.  Il   s’agirait  selon  Bock  d’une  clause  purement   potestative. 


[99] Encore là, cette position comporte un certain degré de fragilité puisque la clause 
13 de   l’entente   originale   (P-3) prévoit   que   le   contrat   demeurera   en   vigueur   jusqu’à   ce  
que   l’une  des  parties  ou   les  deux   le  résilient conformément aux termes que prévoit cette 
même clause 13. 


                                                 
25 500-11-042173-126, 23 février 2012, C.S. 
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[100] Sans   trancher   la   question,   il   apparaît   que   ce   second   argument   n’a   pas   la   force  
de conviction que souhaite lui attribuer Bock. 


[101] Bock ajoute que Case a manifesté des exigences déraisonnables eu égard aux 
parts   de  marché   visées.   Cette   prétention   n’est   pas   futile   en   soi,  mais   nécessitera  une  
audition   plus   complète   sur   l’intention   et   la   conduite   des   parties.   Encore   une   fois,   cet  
argument   n’est  pas  suffisant   pour  asseoir  l’apparence  sérieuse  de  droit nécessaire. 


[102] Le   fait   que   Case   ait   permis   à   Bock   d’investir   500 000 $ en septembre 2012 
interpelle   la   Cour   quand   on   connaît   la   suite   des   événements.   Case   aura   à   s’en  
expliquer. 


[103] La   position   de  Bock  devient  plus   intéressante  et  définitivement  sérieuse   lorsqu’ il 
est question de la conduite abusive de Case dans le cadre du processus de vente 
amorcé  par  Bock  et  ses  conseillers  vers  la  fin  de  l’année  2012. 


[104] Il   n’est   sûrement   pas   futile   de   prétendre   que   Case   a   fait   preuve   d’un  
comportement abusif en établissant la barre trop haute dans sa négociation avec 
Strongco. En tentant de régler des problèmes que Case disait éprouver en Ontario, 
celle-ci a probablement nuit aux chances de Bock de conclure une vente avec 
Strongco. 


[105] Les exigences de Case à propos des immeubles de Bock au Québec 
apparaissent  démesurées.   Il  était  écrit  dans  le  ciel  que  Strongco  n’allait  pas  avaliser  ces  
conditions.   Toutes   et   chacune   des   exigences   immobilières   allaient   à   l’encontre   d’une  
continuité des affaires. 


[106] On peut inférer de la hauteur des exigences   de   Case   qu’elle   ne   voulait   tout  
simplement pas de la continuité des affaires au Québec comme elles existaient sous la 
gouvernance de Bock. 


[107] Il  est  utile  de  rappeler  que  l’offre  de  Strongco  aurait  permis  de  dégager  3  millions  
de dollars pour les actionnaires de Bock. Pour une entreprise dont le chiffre  d’affaires  
est de 33 millions de dollars, établie au Québec depuis plus de 50 ans,   ce   n’est   pas  
exagéré. 


[108] Ce  qui   tend  à  confirmer  la  thèse  que  Case  ne  voulait  plus  de  l’entreprise  de  Bock  
telle   quelle,   c’est que le 26 mars 2013 les discussions entre Strongco et Case 
achoppent et que dès le 28 mars 2013, Case donne son avis de terminaison. 


[109] Un   différend   s’engage   aussi   au   sujet   de   savoir   si   Strongco   satisfaisait ou non 
aux tests financiers exigés par Case. Raymond   Chabot   est   d’avis   que   oui   alors   que  
Case  soutient  que  ce  n’était  pas  le  cas.  La  question  est  sérieuse. 


[110] Dans son argumentaire, Case reproche à Bock et ses avocats de ne pas avoir 
divulgué toutes les informations utiles à la cour. Rien ne supporte un tel énoncé. 
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D’autant   plus   que   l’audition   a   duré   trois   jours,   que   Case   a   produit   les   pièces   qu’elle  
souhaitait ajouter et fait entendre son représentant : Philippe Bisson. 


[111] Cet   argument   est   en   soi   fallacieux   et   détourne   inutilement   l’attention   des   vrais  
problèmes. 


[112] Le principal cheval de bataille de Case émerge des quatre avis de défaut qui ont 
précédé   l’avis   de   résiliation.   Soit, Case   s’y   est   pris   à   l’avance   pour   annoncer   son  
intention   de   mettre   un   terme   au   contrat,   mais   il   demeure   que   l’avis   de   résiliation  
apparaît avoir été donné à contretemps au seul détriment de la masse des créanciers et 
de  l’actionnariat   de  Bock. 


[113] Force est de constater que Bock a réussi à démontrer une apparence sérieuse 
de droit. 


b) Préjudice irréparable 


[114] Case plaide que Bock est elle-même à  l’origine  de  son  préjudice  en  raison  de  sa  
décision   de   cesser   ses   opérations   quelques   jours   après   l’avis   de   terminaison.   Elle   a  
tort! 


[115] Comment penser que Bock pouvait maintenir en poste 60 employés, encourir les 
mêmes dépenses, convaincre son banquier de la supporter, faire face à ses obligations 
en   général   alors   que  70%  de  son  chiffre  d’affaires  semblait  perdu.  Utopique  de  penser  
que Bock devait assumer le même « overhead » pour maintenir 30% de son chiffre 
d’affaires. 


[116] Case  est  aussi  d’avis  que   le  dommage  éventuel  qu’aurait  pu  causer  son  avis  de  
terminaison   à   contretemps   serait   compensable   en   argent.   C’est   la   faillite   qui   attend  
Bock   si   le   redressement   recherché  n’est  pas  accordé.  Cela  n’est  pas  compensable  en  
argent autrement que par un recours potentiel des actionnaires contre Case. Nous n’en  
sommes pas là. 


[117] Il   ne   faut   pas   perdre   de   vue   que   dans   l’éventualité   où   Bock   serait   placée   dans  
une  situation  où  elle  n’était  plus  capable  de  répondre  adéquatement  aux  besoins  de  ses  
clients, cela pourrait avoir comme conséquence  que  60  emplois  soient  perdus.  C’est  ce  
genre de situation que vise la LACC. 


[118] Aussi, faut-il considérer que Bock vit actuellement en sursis. Son insolvabilité la 
rend   sûrement   en   défaut   auprès   de   la   BNC.   Actuellement,   ce   n’est   qu’une   fraction   de 
ses  opérations  qui  sont  mises  en  œuvre.   «  Time is off the essence ». 


[119] L’espoir,   aussi   mince   soit-il, verrait tous les créanciers payés si la vente 
s’exécute  dans  un  contexte   de  continuité   des  affaires. 
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[120] Le  bris  de  confiance  qu’a  causé  l’épisode  de  terminaison du contrat ne serait que 
passager si un acheteur satisfait aux exigences de Case ou de la cour. 


[121] Sans  l’ombre  d’un  doute,  Bock  subit  un  préjudice  irréparable. 


c) La balance des inconvénients 


[122] La question est celle de déterminer laquelle des deux parties subira le plus grand 
préjudice   selon   que   l’ordonnance   de   sauvegarde   est   accordée   pour   une   durée   de   30  
jours ou refusée. 


[123] Poser   la   question   c’est   y   répondre.   La   preuve   démontre   que   Case   mettra  
quelques mois avant de trouver et installer un nouveau concessionnaire au Québec. 
L’ordonnance   recherchée,   si   elle   est   accordée,   vaudra   pour   30   jours.   L’équation   est  
facile à faire. La partie est inégale. Bock a tout à perdre, Case quelques mois sans 
concessionnaire au Québec. 


[124] À ce titre, même si les ventes de Bock ne sont pas à la hauteur des attentes de 
Case, aussi éparses soient-elles, les ventes de produits Case que pourrait réaliser Bock 
seront de nature à minimiser la perte de Case. Autrement, cette dernière serait sans 
bannière   au  Québec   pour   une  bonne  partie  de   l’année 2013, dont la saison printanière 
qu’on  espère  généralement   profitable. 


[125] Le  Tribunal  est  d’avis  que  l’intérêt  de  la  masse  des  créanciers  doit  aussi  être  pris  
en considération dans la balance des inconvénients. Cet intérêt commande une 
intervention de la cour. 


[126] La   balance   des   inconvénients   favorise   nettement   l’émission   de   l’ordonnance   de  
sauvegarde recherchée par Bock. 


d) L’urgence 


[127] Tempus fugit!   L’urgence   coule   de   source.   Le   temps   joue   contre   Bock.   Le  
moment est opportun, voire approprié   à   l’intervention   du Tribunal.   L’ordonnance   initiale  
rétablira un « level playing field »  entre   les  parties.  À  ce   jour,  c’est  Case  qui  a  dicté  la  
conduite de Bock. Il est urgent que la cour intervienne pour redresser la situation et 
permettre un juste équilibre entre les parties et les autres créanciers de Bock. 


[128] Il existe bel et bien une urgence.   Impossible  de  reprocher  à  Bock  d’avoir tardé à 
se présenter à la cour. Il fallait donner à Bock un délai raisonnable pour réagir.  L’avis  de  
terminaison était implacable. Il fallait cesser   d’opérer   immédiatement.  Bousculée,  Bock  
a   déposé   son   avis   d’intention   le   3   avril   2013,   au   terme   du   congé   de   Pâques.   Les  
circonstances démontrent que Bock a réagi assez promptement pour se présenter à la 
cour le 12 avril 2013. 
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CONCLUSION  SUR  L’ORDONNANCE DE SAUVEGARDE 


[129] L’analyse   des   critères   applicables   en   fonction   des   faits   de   l’instance   milite   en  
faveur   de   l’émission   de   l’ordonnance   de   sauvegarde   en   contexte   de   restructuration  
sous la LACC. 


L’EXÉCUTION  EN  NATURE 


[130] Peu d’autorités ont   été   citées   à   l’appui   de   l’émission   d’une   ordonnance   de  
sauvegarde visant à enjoindre une partie contractante à réactiver une relation 
contractuelle basée sur un contrat à durée indéterminée comprenant une clause de 
résiliation élective. 


[131] Les   juges   Guibault   et   Mongeon   l’ont   ordonné   à   tour   de   rôle   dans   l’affaire  
De Bonis26 et le juge Auclair dans l’affaire CT-Paiement27. 


[132] Le   Tribunal   est   d’avis   que   ce   genre   d’ordonnance,   s’il   est   possible   en  matière  
civile, est doublement légitime   lorsqu’appliquée   en   conjonction   d’une   ordonnance  
initiale  en  matière  d’insolvabilité  que  ce  soit  sous   la  LFI ou la LACC. 


LES CHARGES PRIORITAIRES DEMANDÉES 


a) La charge administrative 


[133] Bock demande une charge administrative prioritaire (250 000 $) grevant les 
actifs   de   l’entreprise pour garantir les frais associés à la réalisation de son plan 
d’arrangement. 


[134] L’article  11.52  (1)  de   la  LACC confère au  tribunal   le  pouvoir  d’accorder  une  telle  
charge  si  elle  s’avère  justifiée. 


[135] En   l’instance,   l’ampleur   de   l’entreprise   et   sa   complexité   relative,   le   rôle   attendu  
des agents de restructuration, incluant celui des avocats, justifient amplement la charge 
demandée.   Le   contrôleur   aura   un   grand   rôle   à   jouer   dans   la   quête   d’offres   d’achat  de  
l’entreprise  dont  de  nombreux   échanges  avec  Case. 


[136] La somme réclamée (250 000 $) apparaît juste et raisonnable. 


b) La charge requise par les directeurs et officiers (D & O Charge) 


[137] L’article   11.51   (1)   de la LACC prévoit   la   possibilité   d’accorder   une   charge  
administrative   en   faveur   des   administrateurs   ou   dirigeants   pour   l’exécution   des  
obligations  qu’ils  peuvent   contracter   en  cette  qualité  après  l’ordonnance   initiale. 


                                                 
26  2007 QCCS 3761. 
27  Précité, note 25. 
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[138] Le  Tribunal  est  d’avis  que   les  dirigeants  de  Bock  n’auront  pas  un  si  grand  rôle  à  
jouer dans le plan envisagé. La somme de 150 000 $ apparaît juste et appropriée à ce 
stade des procédures. 


POUR CES MOTIFS, LE TRIBUNAL : 


[139] ACCUEILLE la requête intitulée « Motion to Take Up and Continue Under the 
Companies’  Creditors  Arrangement  Act  Proceedings  Commenced  Under  Part  III  of  the  
Bankruptcy and Insolvency Act and for the Issuance of an Initial Order and Other 
Reliefs »  et  l’ordonnance   de  sauvegarde  requise;; 


[140] DÉCLARE que les procédures intentées par la Requérante sous le régime de la 
partie III de la Loi  sur   la   faillite  et   l’insolvabilité, L.R.C., (1985), ch. B-3 (« LFI »), soient 
traitées et continuées sous le régime de la LACC; 


[141] REND une ordonnance en vertu de la LACC (« Ordonnance »), laquelle est 
présentée sous les intitulés suivants : 


 Signification 
 Application de la LACC 
 Heure  de  prise  d’effet 
 Plan  d’arrangement 
 Suspension des Procédures  à  l’encontre   de  la  Requérante   et  des  Biens 
 Suspension  des  Procédures  à  l’encontre   des  Administrateurs   et  dirigeants 
 Possession de Biens et exercice des activités 
 Non-exercice des droits ou actions en justice 
 Non-interférence avec les droits 
 Continuation des services 
 Non-dérogation aux droits; 
 Indemnisation et charge des Administrateurs et dirigeants 
 Restructuration 
 Pouvoirs du Contrôleur 
 Priorités et dispositions générales relatives aux Charges en vertu de la 


LACC 
 Dispositions générales 


Signification 


[142] DÉCLARE que la Requérante a donné un avis préalable suffisant de la 
présentation de cette Requête aux parties intéressées, incluant les créanciers garantis 
susceptibles  d’être  affectés  par  les  charges  créées  par  les  présentes;; 


 


 


20
13


 Q
C


C
S 


17
23


 (C
an


LI
I)







500-11-044467-138  PAGE : 21 
 


 


Application de la LACC 


[143] DÉCLARE que la Requérante est une compagnie débitrice à laquelle la LACC 
s’applique. 


Heure  de  prise  d’effet 


[144] DÉCLARE que cette Ordonnance et toutes ses dispositions prennent effet à 
compter de 00 h 01   heure   normale   de   l’Est   /   heure   avancée   à   la   date   de   cette  
Ordonnance (« Heure  de  prise  d’effet »). 


Plan  d’arrangement 


[145] DÉCLARE que   la   Requérante   a   l’autorité   requise   afin   de   déposer   auprès   du  
tribunal et de présenter à ses créanciers un ou plusieurs plans de transaction ou 
d’arrangement   conformément   aux   dispositions  de la LACC (collectivement, le « Plan »). 


Suspension   des   Procédures   à   l’encontre   des   affaires   et   des   biens   de   la  
Requérante 


[146] ORDONNE que,   jusqu’au   17  mai,   2013,   inclusivement   ou   à   une   date   ultérieure  
que le tribunal pourra fixer (« Période de suspension »), aucune procédure ni aucune 
mesure   d’exécution   devant   toute   cour   ou   tout   tribunal   (collectivement   les  
« Procédures »),   ne   puisse   être   introduite  ou  continuée  à   l’encontre  ou  à   l’égard  de   la  
Requérante ou qui affecte les affaires et activités commerciales de la Requérante (les 
« Affaires ») ou les Biens (tels que définis ci-après), incluant tel que stipulé au 
paragraphe 148 des présentes, sauf avec la permission de ce tribunal. Toutes les 
Procédures   déjà   introduites   à   l’encontre   de   la  Requérante   ou   affectant   les Affaires ou 
les Biens sont suspendues jusqu'à ce que le tribunal en autorise la continuation, le tout 
sous  réserve  des  dispositions  de  l’article  11.1  de  la  LACC. 


Suspension  des  Procédures  à  l’encontre  des  Administrateurs  et  dirigeants 


[147] ORDONNE qu’au   cours de la Période de suspension et sauf tel que permis en 
vertu   de   l’article   11.03(2)   LACC,   aucune   Procédure   ne   puisse   être   introduite   ou  
continuée   à   l’encontre   de   tout   ancien,  présent  ou  futur  administrateur  ou  dirigeant  de   la  
Requérante ou toute personne réputée   être   un   administrateur   au   sens   de   l’article  
11.03(3) LACC (chacun « Administrateur » et collectivement les « Administrateurs ») 
concernant   toute   réclamation   à   l’encontre   d’un   Administrateur   intentée   avant   l’Heure  de  
prise   d’effet   et   portant   sur   toute   obligation   de   la   Requérante   lorsqu’il   est   allégué   que  
tout Administrateur est, en vertu de toute loi, tenu, en cette qualité, au paiement de 
cette obligation. 
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Possession de Biens et exercice des activités 


[148] ORDONNE que la Requérante demeure en possession et conserve le contrôle 
de   ses   éléments   d’actif,   droits,  entreprises  et  propriétés,  présents  et   futurs,  de  quelque  
nature   ou   sorte,   et   en   quelque   lieu   qu’ils   se   trouvent,   incluant   toutes   recettes   qui   en  
résultent (collectivement « Biens »), le tout conformément aux termes et conditions de 
cette Ordonnance dont, sans limitation, le paragraphe 161 des présentes. 


Non-exercice des droits ou actions en justice 


[149] ORDONNE que durant la Période de suspension et sous réserve notamment de 
l’article   11.1   LACC,   tout   droit ou action en justice de tout individu, personne, firme, 
société par actions, société de personnes, société à responsabilité limitée, fiducie, 
société en participation, association, organisation, organisme gouvernemental ou 
agence, ou de toute autre entité (collectivement « Personnes » et individuellement 
« Personne »)   à   l’encontre   ou   à   l’égard   de   la  Requérante   ou   qui   a   un   impact   sur   les  
Affaires, les Biens ou sur toute partie des Affaires ou des Biens, soit par les présentes 
mis en sursis et suspendu à moins  d’une  permission  octroyée  par  le  tribunal. 


[150] ORDONNE que  l’avis  de  résiliation  transmis  par  CNH  Canada  Ltd.  (« CASE ») le 
28   mars   2013   (l’ « Avis de résiliation ») en relation avec le Case Construction 
Equipment Sales and Service Agreement daté du 22 juin   1992   (tel   qu’amendé   le   18  
décembre 2009 par le Addendum to Case Construction Equipment Sales and Service 
Agreement, le « Contrat »)   est   suspendu   par   la   présente  Ordonnance   jusqu’à   ce   qu’il  
en soit décidé autrement par la cour. 


[151] ORDONNE à CASE de respecter toutes et chacune de ses obligations aux 
termes du Contrat et de se conformer à chacune des ordonnances rendues aux 
présentes, tant que la présente ordonnance sera en vigueur (incluant tout 
renouvellement   de   la   présente   ordonnance)  et   jusqu’à  ce   qu’il  en soit décidé autrement 
par la cour. 


[152] DÉCLARE que si des droits, obligations, délais ou périodes de prescription, 
notamment sans limitation, pour le dépôt de griefs, se rapportant à la Requérante, aux 
Biens ou aux Affaires, expirent (sauf en vertu des stipulations de tout contrat, entente 
ou arrangement de quelque nature que ce soit), la durée de ces droits ou obligations, 
délai   de   prescription   ou   autre   délai   sera,   par   les   présentes,   réputée   prolongée   d’une  
durée égale à la Période de suspension.  Sans restreindre la généralité de ce qui 
précède,   si   la  Requérante  fait   faillite  ou  si  un  séquestre  est  nommé  au  sens  de   l’article  
243(2) de la LFI, il ne sera pas tenu compte, quant à la Requérante, de la période 
s’étant   écoulée   entre   la   date   de   l’Ordonnance   et   le   jour de la fin de la Période de 
suspension dans la computation des périodes de trente (30) jours stipulées aux articles 
81.1 et 81.2 de la LFI. 
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Non-interférence avec les droits 


[153] ORDONNE que, durant la Période de suspension, aucune Personne 
n’interrompe,   ne   fasse   défaut   d’honorer,   ne   change,   n’interfère   avec,   ne   répudie,   ne  
résilie,   ne  mette   fin   à  ou  ne  cesse  d’exercer   tout  droit,  droit  de  renouvellement,  contrat,  
entente, licence ou permis en faveur de ou détenu par la Requérante, à moins du 
consentement écrit   de   la   Requérante   et   du   Contrôleur,   ou   à   moins   d’obtenir   la  
permission du tribunal. 


Continuation des services 


[154] ORDONNE que, durant la Période de suspension et sujet au paragraphe 156 
des   présentes   et   de   l’article   11.01   LACC,   toute  Personne  ayant  des  ententes verbales 
ou écrites avec la Requérante ou des mandats statutaires ou réglementaires pour la 
fourniture de produits ou services, incluant mais sans limitation, pour tout logiciel 
informatique, services de traitement de données, services bancaires centralisés, 
services de paye, assurances, transport, services utilitaires ou autres produits et 
services  rendus  disponibles  à   la  Requérante  soit,  par   les  présentes,  empêchée,  jusqu’à  
ce   qu’une   nouvelle   ordonnance   soit   rendue   par   le   tribunal,   d’interrompre,   de   changer, 
d’interférer   avec   ou   de   cesser   de   fournir   tels   produits   ou   services   qui   peuvent   être  
requis   par   la   Requérante,   et   que   la   Requérante   ait   le   droit   d’usage   continu   de   ses  
locaux actuels, numéros de téléphone, numéros de télécopieur, adresses internet, 
noms de domaines internet ou autres services, tant que dans chaque cas, les prix 
normaux ou charges pour tous ces produits ou services reçus après la date de 
l’Ordonnance   soient   payés   par   la  Requérante,   sans   qu’elle   n’ait   à   fournir   de   dépôt   de  
garantie ou toute autre sûreté, conformément aux normes usuelles de paiement de la 
Requérante ou autres pratiques acceptées par le fournisseur de produits ou services et 
par  la  Requérante   avec  le  consentement   du  Contrôleur   ou  tel  qu’ordonné  par  le  tribunal. 


[155] ORDONNE que, nonobstant toute stipulation contenue aux présentes et sous 
réserve   de   l’article   11.01   LACC,   aucune  Personne   ne   soit   empêchée   de   demander   le  
paiement   immédiat  pour  des  produits,  services,   l’usage  de  biens  loués  ou  faisant  l’objet  
d’une   licence   ou   autre   contrepartie de valeur octroyée à la Requérante et par ailleurs, 
qu’aucune   Personne   ne   soit   tenue   d’effectuer   d’autres   avances   monétaires   ou   fournir  
du crédit à la Requérante. 


[156] ORDONNE que, sans restreindre la généralité de ce qui précède et sous réserve 
de l’article  21  de   la  LACC,   lorsqu’applicable,   les  espèces  ou   les  équivalents  d’espèces  
déposés par la Requérante auprès de toute Personne pendant la Période de 
suspension,   que   ce   soit   dans   un   compte   d’exploitation   ou   dans   un   autre   compte,  pour  
elle-même ou pour une autre entité, ne puissent être utilisés par cette Personne afin de 
réduire   ou   rembourser   les   sommes   dues   à   la   date   de   l’Ordonnance   ou   exigibles   à  
l’expiration  ou  avant   l’expiration  de   la  Période  de  suspension  ou  exigibles  afin  de  régler  
des intérêts   ou   charges   y   afférents.      Toutefois,   la   présente   disposition   n’empêche  pas  
une institution financière : i) de se rembourser du montant de tout chèque tiré par la 
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Requérante et dûment honoré par cette institution, ni ii) de retenir le montant de tout 
chèque   ou   autre   effet   déposé   au   compte   de   la   Requérante   jusqu’à   ce   qu’il   ait   été  
honoré  par  l’institution   financière  sur   laquelle   il  a  été  tiré. 


Non-dérogation aux droits 


[157] ORDONNE que, nonobstant ce qui précède, toute Personne ayant fourni 
quelconque lettre de crédit, cautionnement, garantie ou obligation (« Partie 
émettrice ») à la demande de la Requérante, soit tenue de continuer à honorer ces 
lettres de crédit, cautionnements, garanties et obligations émis à la date de 
l’Ordonnance   ou   antérieurement   pourvu   que toutes les conditions y prévues soient 
remplies,   à   l’exception   des   défauts   pouvant   résulter   de   la   présente   Ordonnance.    
Toutefois, la Partie émettrice a le droit, le cas échéant, de retenir les connaissements, 
bordereaux  d’expédition  ou  autres  documents   s’y  rapportant   jusqu’à  paiement. 


Indemnisation et charge des Administrateurs et dirigeants 


[158] ORDONNE que la Requérante indemnise ses Administrateurs de toutes 
réclamations   relatives   à   toutes   obligations   ou   responsabilités   qu’ils   peuvent   encourir   à  
raison de ou   en   relation   avec   leurs   qualités   respectives   d’administrateurs   ou   de  
dirigeants  de   la  Requérante  à  compter  de   l’Heure  de  prise  d’effet,  sauf  lorsque  de  telles  
obligations   ou   responsabilités   ont   été   encourues   en   raison   d’une   faute   lourde,   de  
l’inconduite   délibérée  ou  d’une  faute   intentionnelle  de  ces  administrateurs  ou  dirigeants,  
tel  que  plus  amplement   décrit  à  l’article  11.51  LACC. 


[159] DÉCLARE que les Administrateurs de la Requérante bénéficient et se voient par 
les présentes octroyer une charge et une sûreté  sur   les  biens   jusqu’à  concurrence  d’un  
montant total de 150 000$ (la « Charge des Administrateurs »), en garantie de 
l’obligation   d’indemnisation   prévue   au   paragraphe   158 des   présentes   en   ce   qu’elle  
concerne les obligations et responsabilités que les Administrateurs peuvent encourir 
lorsqu’ils  agissent  en  cette  qualité  à  compter  de  l’Heure  de  prise  d’effet.    La  Charge  des  
Administrateurs aura la priorité établie aux paragraphes 175 et 176 des présentes. 


[160] ORDONNE que,   malgré   toute   stipulation   d’une   police   d’assurance   applicable  
faisant valoir le contraire, a) aucun assureur ne sera subrogé à la Charge des 
Administrateurs ni ne pourra en réclamer les bénéfices et b) les Administrateurs 
bénéficieront uniquement de la Charge des Administrateurs dans la mesure où ils ne 
bénéficient   pas  d’une  couverture  d’assurance  des  administrateurs  ou  des  dirigeants,  ou  
dans la mesure où cette couverture est insuffisante pour payer les montants que les 
Administrateurs   sont   en   droit   de   recevoir   à   titre   d’indemnisation   conformément au 
paragraphe 158 de  l’Ordonnance. 


Restructuration 


[161] DÉCLARE que, pour faciliter la restructuration ordonnée de ses activités 
commerciales et affaires financières (« Restructuration »), la Requérante a, sous 
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réserve des exigences imposées par la LACC et sous   réserve   de   l’approbation   du  
Contrôleur ou d'une nouvelle ordonnance du tribunal, le droit de faire ce qui suit : 


161.1. cesser, rationaliser ou interrompre l'une de ses exploitations ou fermer 
l'un de ses établissements, temporairement ou en permanence, selon ce 
qu’elle   jugera  approprié,  et  en  traiter   les  conséquences  dans  le  Plan;; 


161.2. entreprendre toutes démarches de financement ou de refinancement, de 
mise en vente, de transfert, de cession, ou de toute autre méthode 
d’aliénation   des   Affaires   ou   des   Biens,   entièrement ou en partie, sous 
réserve   d’une   nouvelle   ordonnance   du   tribunal,   des   articles   11.3   et   36  
LACC et sous réserve du sous-paragraphe c); 


161.3. procéder à la vente, le transfert, la cession, la location ou à toute autre 
aliénation des Biens, en dehors du cours normal des affaires, entièrement 
ou en partie; 


161.4. licencier ou mettre à pied, temporairement ou en permanence, ses 
employés,  selon  ce  qu’elle   juge  approprié  et,  si   les   indemnités  de  préavis  
ou   de   cessation   d’emploi   ou   autres   montants   à   cet   égard   ne   sont   pas 
payés dans le cours normal des affaires, conclure une entente à cet effet 
aux   conditions   auxquelles   la  Requérante   et   l’employé   auront   convenu   ou,  
à   défaut   d’une   telle   entente,   en   traiter   les   conséquences   dans   le   Plan,  
selon ce que la Requérante peut déterminer; 


161.5. sous  réserve  de   l’article  32  de   la  LACC,  répudier  ou  résilier  toute  entente,  
contrat ou arrangement de quelque nature que ce soit, avec tout avis de 
non-responsabilité ou résiliation pouvant être convenu entre la 
Requérante et la partie concernée ou, à défaut, établir une provision à 
cette fin, et en traiter toutes les conséquences; et 


161.6. sous  réserve  de   l’article  11.3  LACC,  céder   tous  droits  et  obligations  de  la  
Requérante. 


[162] DÉCLARE que si un préavis de résiliation est donné à un locateur de la 
Requérante   en   vertu   de   l’article   32   de   la   LACC   et   du   sous-paragraphe 28 e) de 
l’Ordonnance,   alors   a) lors   de   la   période   de   préavis  précédant   la  prise  d’effet  de   l’avis  
de non-responsabilité ou de la résiliation, le locateur peut montrer les locaux loués en 
question  à  d’éventuels   locataires  durant   les  heures  normales  de  bureau  en  donnant  à  la  
Requérante et au Contrôleur un préavis écrit de 24 heures et b) au moment de prise 
d’effet   de   l’avis   de   résiliation,   le   locateur   peut  en  prendre  possession  sans  pour  autant  
renoncer à ses droits ou recours contre la Requérante, rien dans les présentes relevant 
le locateur de son obligation de minimiser les dommages réclamés en raison de telle 
résiliation, le cas échéant; 


[163] ORDONNE que la Requérante donne au locateur concerné un préavis de son 
intention de retirer tous biens attachés, tous biens fixes, toutes installations ou 
améliorations   locatives   au   moins   sept   (7)   jours   à   l’avance.      Si   la   Requérante   a   déjà  
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quitté les locaux loués, elle ne sera pas considérée occuper ces locaux en attendant la 
résolution   de  tout  différend  qui  l’oppose  au  locateur. 


[164] DÉCLARE que, pour faciliter la Restructuration, la Requérante peut, sous 
réserve   de   l’approbation   du  Contrôleur  ou  d’une  nouvelle  ordonnance  du  tribunal,   régler  
les réclamations des clients et des fournisseurs qui sont contestées. 


[165] DÉCLARE que,   conformément   à   l’alinéa 7(3)c) de la Loi sur la protection des 
renseignements personnels et les documents électroniques, L.C. 2000, ch. 5, la 
Requérante est autorisée, dans le cadre de la présente instance, à communiquer des 
renseignements   personnels   concernant   des   individus   identifiables   qu’elle   a   en   sa  
possession ou qui sont sous sa responsabilité à des parties intéressées ou à des 
investisseurs, financiers, acheteurs ou associés stratégiques éventuels   ainsi   qu’à   ses  
conseillers (individuellement, « Tiers »), mais seulement dans la mesure où il est 
opportun ou nécessaire de le faire pour négocier et mener à bien la Restructuration ou 
pour   préparer   et  mettre   en  œuvre   le   Plan   ou   une   transaction   à  cette fin, à la condition 
que les Personnes à qui ces renseignements personnels sont communiqués passent 
avec la Requérante des conventions de confidentialité les obligeant à préserver et à 
protéger   le   caractère   privé   de   ces   renseignements   et   à   en   limiter   l’uti lisation dans la 
mesure nécessaire pour mener à bien la transaction ou la Restructuration alors en voie 
de   négociation.   Dès   qu’ils   cessent   d’être   utilisés   aux   fins   limitées   indiquées   dans   les  
présentes, les renseignements personnels doivent être retournés à la Requérante ou 
détruits. Si un Tiers acquiert des renseignements personnels dans le cadre de la 
Restructuration  ou  de   l’élaboration  et  de   la  mise  en  œuvre  du  Plan  ou  d’une  transaction  
afin de réaliser celle-ci,   il   pourra   continuer  à   les  utiliser  d’une  manière identique à tous 
égards  à  l’utilisation  que  la  Requérante   en  faisait. 


Pouvoirs du Contrôleur 


[166] ORDONNE que Raymond Chabot inc. soit, par les présentes, nommé afin de 
surveiller   l’exploitation   de   l’entreprise  et   les  affaires  financières  de   la  Requérante à titre 
d’officier   de   ce   tribunal   (« Contrôleur ») et que le Contrôleur, en plus des pouvoirs et 
obligations  mentionnés   à  l’article  23  de  la  LACC  : 


a) doive, sans délai i) afficher sur le site Internet du Contrôleur (le « Site 
Internet ») un avis contenant les informations prescrites par la LACC, 
ii) rendre   l’Ordonnance   publique   de   la   manière   prescrite   par   la   LACC,  
iii) envoyer, de la manière prescrite par la LACC, un avis à tous les 
créanciers connus ayant une réclamation de plus de 1 000 $ contre la 
Requérante,   les   informant   que   l’Ordonnance   est   disponible   publiquement  
et, iv) préparer une liste des noms et adresses de ces créanciers et le 
montant estimé de leurs créances respectives et rende cette liste publique 
de la manière prescrite, le tout conformément au sous-paragraphe 
23(1) (a) de la LACC et des règlements y afférents; 


b) doive superviser les recettes et débours de la Requérante; 
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c) doive assister la Requérante, dans la mesure où elle en a besoin, à traiter 
avec ses créanciers et les autres Personnes intéressées pendant la 
Période de suspension; 


d) doive assister la Requérante, dans la mesure où elle en a besoin, à 
préparer   son   état   de   l’évolution   de   l’encaisse   et   autres   projections   ou  
rapports  et  à  élaborer,  négocier  et  mettre  en  œuvre   le  Plan;; 


e) doive assister et conseiller la Requérante, dans la mesure où elle en a 
besoin,   dans   l’examen   de   ses   activités  commerciales  et  dans   l’évaluation  
des   possibilités   de   réduire   les   coûts   et   d’accroître   les   revenus   et   les  
efficiences  de  l’exploitation;; 


f) doive assister la Requérante, dans la mesure où elle en a besoin, 
relativement à la Restructuration, aux négociations avec ses créanciers et 
les   autres   Personnes   intéressées   et   à   la   tenue   et   l’organisation   de   toute  
assemblée  tenue  afin  d’examiner  le  Plan  et  de  tenir  un   vote;; 


g) doive faire rapport au tribunal relativement aux activités commerciales et 
aux affaires financières de la Requérante, ou de développements dans la 
présente instance, ou toutes procédures afférentes, dans les délais 
prescrits   par   la   LACC   et   à   l’intérieur   des délais que le Contrôleur 
considérera appropriés ou que le tribunal puisse ordonner; 


h) doive aviser le tribunal et les parties intéressées, incluant mais sans 
limitation,   les  créanciers  touchés  par   le  Plan,  de  l’évaluation  du  Plan  par  le  
Contrôleur et de ses recommandations concernant le Plan; 


i) puisse retenir et employer tous agents, conseillers et autres assistants, tel 
que   raisonnablement   nécessaire   à   l’exécution   de   l’Ordonnance,   y  
compris, sans limitation, une ou plusieurs entités ayant des liens ou 
affiliées avec le Contrôleur; 


j) puisse retenir les services de procureurs dans la mesure où le Contrôleur 
le   juge   nécessaire   pour   exercer   ses   pouvoirs   ou   s’acquitter   de   ses  
obligations dans le cadre de la présente instance et de toute instance 
connexe, en vertu de l’Ordonnance   ou  de  la  LACC;; 


k) puisse agir à titre de « représentant étranger » de la Requérante ou en 
toute autre capacité similaire dans le cadre de toutes procédures 
d’insolvabilité,  de  faillite  ou  de  restructuration   intentées  à  l’étranger;; 


l) puisse donner tout consentement ou toute approbation pouvant être visé 
par  l’Ordonnance   ou   la  LACC;;  et 
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m) puisse   assumer   toutes   autres   obligations   prévues   dans   l’Ordonnance   ou  
la LACC ou exigées par ce tribunal de temps à autre. 


À  moins   d’y  être  expressément  autorisé  par   le tribunal, le Contrôleur ne doit pas 
autrement   s’ingérer   dans   l’exploitation   de   l’entreprise   et   les   affaires   financières  
de   la  Requérante,  et   il  n’a  pas  le  pouvoir  de  prendre  possession  des  Biens,  ni  de  
diriger  l’exploitation  de  l’entreprise  ou   les  affaires financières de la Requérante. 


[167] ORDONNE que la Requérante et ses Administrateurs, dirigeants, employés et 
mandataires, comptables, vérificateurs ainsi que toutes autres Personnes avisées de 
l’Ordonnance   accordent   sans   délai   au  Contrôleur   l’accès   non  restreint à tous les Biens 
et Affaires, notamment les locaux, livres, registres et données, y compris les données 
sur support électronique, et à tous les autres documents de la Requérante dans le 
cadre des obligations et responsabilités du Contrôleur en vertu des présentes. 


[168] ORDONNE que durant la Période de suspension, la Requérante remette à CNH 
Capital Canada Ltd. (« CNH Capital ») le solde en capital et intérêt du financement 
consenti   par   CNH   Capital   à   l’égard   de   l’équipement   ou   autres   biens   vendus   ou   loués  
par la Requérante, dans les dix jours  d’une  telle  vente  ou  location,  et  qui  font  l’objet  d’un  
financement et sont grevés de sûretés au bénéfice de CNH Capital en vertu des 
documents suivants conclus entre CNH Canada Ltd., CNH Capital et la Requérante, à 
savoir : 
a) Contrat Cadre de Vente à Tempérament daté du 29 septembre 1999;  
 
b) Convention de Financement en Gros et de Sûreté (Québec) datée du 31 janvier 


2006;  
 
c) Convention de Financement en Gros et de Sûreté (Québec) datée du 18 


décembre 2009; 
 


d) Contrat Cadre de Vente à Tempérament daté du 29 janvier 2010; 
 


sujet toutefois aux modalités de paiement prévues aux plans de financement en gros de 
CNH  Capital   et   ce,   jusqu’à   ce   qu’une   ordonnance   de   la  Cour  à   l’effet  contraire  ne  soit  
rendue, le cas échéant, notamment suite   l’obtention   d’une   opinion   légale   indépendante  
par le Contrôleur quant à la validité des sûretés et charges de CNH Capital. 
[169] ORDONNE à Case de communiquer au Contrôleur dans les cinq jours de la 
présente ordonnance une copie, sous pli confidentiel, des quatre conventions 
énumérées aux sous-paragraphes a) à d) inclusivement du paragraphe 168. 


[170] DÉCLARE que le Contrôleur peut fournir des informations aux créanciers et 
autres parties intéressées concernées qui en font la demande par écrit au Contrôleur, 
avec copie  au  procureur  de   la  Requérante.  Le  Contrôleur  n’engage  aucune  obligation  ni  
responsabilité   à   l’égard   des   informations   de   cette   nature   qu’il   communique  
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conformément   à   l’Ordonnance   ou   à   la   LACC,   sauf   tel   qu’il   est   prévu   au  
paragraphe [172] des  présentes.  Dans   le  cas  d’informations  dont   la  Requérante  a  avisé  
le Contrôleur de la nature confidentielle, exclusive ou concurrentielle, le Contrôleur ne 
doit communiquer ces informations à aucune Personne sans le consentement de la 
Requérante, à moins de directive contraire du tribunal. 


[171] DÉCLARE que si le Contrôleur, en sa qualité de Contrôleur, continue 
l’exploitation   de   l’entreprise   de   la  Requérante   ou   continue   d’employer   les  employés  de  
la Requérante, le Contrôleur bénéficiera   des   dispositions   prévues   à   l’article  11.8  de   la  
LACC. 


[172] DÉCLARE qu’aucune   action   ou   autre   procédure   ne   peut   être   intentée  
contre le Contrôleur en raison de sa nomination, de sa conduite en tant que 
Contrôleur  ou  de  l’exécution  des  dispositions  d’une  ordonnance du tribunal, sauf 
avec  l’autorisation  préalable  du  tribunal  et  moyennant  un  préavis  d’au  moins  sept  
(7) jours au Contrôleur et à son procureur. Les entités liées au Contrôleur ou 
appartenant  au  même  groupe  qui  sont  mentionnées  à  l’alinéa  166 i) des présentes 
ont également droit aux sauvegardes, avantages et privilèges conférés au 
Contrôleur en vertu du présent paragraphe. 


[173] ORDONNE à   la   Requérante   d’acquitter   les   frais   et   débours   raisonnables   du  
Contrôleur, du procureur du Contrôleur, du procureur de la Requérante et des autres 
conseillers  directement   liés  à   la  présente   instance,  au  Plan  et  à  la  Restructuration,  qu’ils  
aient   été   engagés   avant   ou   après   la   date   de   l’Ordonnance,   et   de   verser   à   l’avance   à  
chacun   d’eux   une   provision   raisonnable   pour   ces   frais et débours sur demande à cet 
effet. 


[174] DÉCLARE que, en garantie des frais et déboursés professionnels du Contrôleur, 
des   procureurs   du   Contrôleur,   s’il   y   en   a,   des   procureurs   de   la   Requérante   et   des  
conseillers respectifs du Contrôleur et de la Requérante  encourus  tant  avant  qu’après  la  
date   de   l’Ordonnance   à   l’égard   de   la   présente   instance,   du   Plan   et   de   la  
Restructuration, ceux-ci bénéficient de et se voient par les présentes octroyer une 
charge   et   une   sûreté   sur   les   Biens,   jusqu’à   concurrence   d’un   montant total de 
250 000 $ (« Charge   d’administration »), suivant la priorité établie aux paragraphes 
175 et 176 des présentes; 


Priorités et dispositions générales relatives aux Charges en vertu de la LACC  


[175] DÉCLARE que   les   priorités,   l’une   par   rapport   à   l’autre, entre la Charge 
d’administration   et   la  Charge   des  Administrateurs  (collectivement,  « Charges en vertu 
de la LACC »),   en   ce   qui   concerne   les   Biens   auxquels   elles   s’appliquent,   sont   les  
suivantes : 


175.1. premièrement,   la  Charge  d’administration;;  et 


175.2. deuxièmement, la Charge des Administrateurs. 
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[176] DÉCLARE que chacune des Charges en vertu de la LACC est de rang supérieur 
et prioritaire à celui de tous autres hypothèques, gages, sûretés, priorités, charges ou 
garanties de quelque nature que ce soit (collectivement, « Sûretés »)   grevant   l’un   ou  
l’autre  des  Biens  affectés  par  ces  Charges. 


[177] ORDONNE que, à moins de disposition expresse contraire des présentes, la 
Requérante   n’accorde   pas   de  Sûretés  à   l’égard  d’un  Bien  de  rang  supérieur  ou  égal  à  
celui des Charges en vertu de la  LACC,  à  moins  d’avoir  obtenu   l’approbation  préalable  
écrite  du  Contrôleur   et  l’approbation  préalable  du  tribunal. 


[178] DÉCLARE que   chacune   des  Charges   en  vertu  de   la  LACC  grève,  à   l’Heure  de  
prise   d’effet,   tous   les   Biens   actuels   et   futurs   de   la  Requérante,   malgré toute exigence 
d’obtenir   le   consentement   d’une   partie   à   une   telle   charge   ou   de   se   conformer   à   une  
condition préalable. 


[179] DÉCLARE que les Charges en vertu de la LACC et les droits et recours des 
bénéficiaires de ces Charges en vertu de la LACC, selon le cas, sont valides et 
exécutoires et ne sont pas autrement limités ou compromis de quelque manière que ce 
soit du fait : i) de   la  présente   instance  et  de   la  déclaration  d’insolvabilité  qui  y  est   faite;;  
ii) qu’une  requête  en  vue  d’une  ordonnance  de  séquestre  a  été  déposée  à  l’égard  de  la  
Requérante   en   vertu   de   la  LFI,  qu’une  ordonnance  de  séquestre  a  été  rendue  par  suite  
d’une  telle  requête  ou  qu’une  cession  de  biens  a  été  faite  ou  est  réputée  avoir  été  faite  
à   l’égard   de   la   Requérante,   ou   iii) que des clauses restrictives, des interdictions ou 
d’autres   stipulations   semblables   relatives   à   des   emprunts,   à  des  dettes  contractées  ou  
à des Sûretés se retrouvent dans une entente, un bail, un contrat de sous-location, une 
offre de location ou un autre arrangement liant la Requérante (« Convention avec un 
tiers »)  et,  nonobstant   toute  disposition  contraire  d’une  Convention   de  tiers  : 


179.1. la   constitution   des   Charges   en   vertu   de   la   LACC   n’entraîne   pas   et   n’est  
pas réputée constituer un manquement de la part de la Requérante à une 
Convention avec un tiers à laquelle elle est partie; et 


179.2. les   bénéficiaires   des   Charges   en   vertu   de   la   LACC   n’engagent   de  
responsabilité   envers   toute   Personne,   quelle   qu’elle   soit,   par   suite   d’un  
manquement à une Convention avec un tiers occasionné par la 
constitution des Charges en vertu de la LACC ou découlant de celles-ci. 


[180] DÉCLARE que nonobstant : i) la présente instance et toute déclaration 
d’insolvabilité   qui   y   est   faite,   ii) toute   requête   en   vue   d’une   ordonnance   de   séquestre  
déposée   à   l’égard   de la Requérante conformément à la LFI et toute ordonnance de 
séquestre y faisant droit ou toute cession de biens visant la Requérante qui est faite ou 
réputée avoir été faite, et iii) toute loi fédérale ou provinciale, les paiements ou 
dispositions de biens   faits   par   la  Requérante   conformément   à   l’Ordonnance   et   l’octroi  
des Charges en vertu de la LACC ne constituent et ne constitueront pas des 
règlements,   des   préférences   frauduleuses,   des   transferts   frauduleux   ou   d’autres  
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transactions contestables ou révisables ou des actes donnant lieu à un recours pour 
abus en  vertu   d’une   loi  applicable. 


[181] DÉCLARE que les Charges en vertu de la LACC sont valides et exécutoires à 
l’encontre   de   tous   les   Biens   de   la  Requérante   et   de   toutes   les   Personnes,   y   compris  
tout syndic de faillite, séquestre, séquestre-gérant ou séquestre intérimaire de la 
Requérante et ce, à toute fin. 


Dispositions générales 


[182] ORDONNE qu’aucune  Personne   n’intente,   ne   continue   ou   ne   fasse  exécuter  de  
Procédures  à   l’encontre  de   l’un  ou   l’autre  des  Administrateurs, employés, procureurs ou 
conseillers financiers de la Requérante ou du Contrôleur, en relation avec les Affaires 
ou   les   Biens   de   la  Requérante,   sans   avoir   d’abord   obtenu   la   permission   préalable   du  
tribunal, moyennant un préavis écrit de cinq (5) jours au procureur de la Requérante et 
à   tous   ceux   qui   sont  mentionnés   au   présent   paragraphe   qu’il   est   proposé   de   nommer  
dans ces Procédures; 


[183] DÉCLARE que   l’Ordonnance   et   la   procédure   et   affidavits   y   menant,   ne  
constituent pas, en elles-mêmes, un défaut de la Requérante ou une omission de sa 
part de se conformer à une loi, un règlement, une licence, un permis, un contrat, une 
permission, une promesse, une convention, un engagement ou quelque autre écrit ou 
exigence. 


[184] DÉCLARE que, sauf disposition contraire des présentes, la Requérante et le 
Contrôleur sont libres de signifier tout avis, formulaire de preuve de réclamation, 
procuration,   note   d’information   ou   autre  document  se  rapportant  à   la  présente   instance,  
en envoyant une copie par courrier ordinaire, port payé, par messagerie, par livraison 
en mains propres ou par transmission électronique aux Personnes ou autres parties 
concernées à leur dernière adresse respective donnée figurant dans les registres de la 
Requérante; le document ainsi signifié est réputé avoir été reçu à la date de livraison, 
s’il   s’agit   d’une   livraison   en   mains   propres   ou   d’une   transmission   électronique,   le   jour  
ouvrable  suivant,  s’il  est   livré  par  messagerie,  ou  trois jours ouvrables suivant sa mise à 
la  poste,  s’il  est  envoyé   par  courrier  ordinaire. 


[185] DÉCLARE que la Requérante et toute partie à la présente instance peuvent 
signifier tous documents relatifs à la présente instance à toutes les parties représentées 
en envoyant par courrier électronique un document PDF ou une autre forme de copie 
électronique de ces documents aux adresses électroniques des procureurs, à la 
condition  qu’elle   livre  dès  que  possible  des  « copies papier » de ces documents à toute 
partie qui en fait la demande. 


[186] DÉCLARE que, sauf disposition contraire des présentes, de la LACC  ou  d’une  
ordonnance   du   tribunal,   il   n’est  nécessaire  de  signifier  aucun  document,  ordonnance,  ni  
autre   élément   à   une   Personne   à   l’égard   de   la   présente   instance,   à   moins   que   cette  
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Personne   n’ait   signifié   un   avis   de   comparution   aux   procureurs   de   la  Requérante et du 
Contrôleur  et  ne   l’ait  déposé  au  tribunal  ou  qu’elle  apparaisse  sur  la  liste  de  signification  
préparée  par   le  Contrôleur  ou  ses  procureurs,  à  moins  que   l’ordonnance  recherchée  ne  
vise une Personne non encore impliquée dans la présente instance. 


[187] DÉCLARE que la Requérante ou le Contrôleur peuvent de temps à autre 
présenter   une   demande   au   tribunal   afin   d’obtenir   des   directives   concernant   l’exercice  
de leurs pouvoirs, obligations et droits respectifs en vertu des présentes ou concernant 
l’exécution   appropriée  de   l’Ordonnance,  et  ce,  uniquement  en  envoyant  un  avis  à   l’autre  
partie. 


[188] DÉCLARE que toute Personne intéressée peut présenter une demande au 
tribunal   afin   de   faire   modifier   ou   annuler   l’Ordonnance   ou   d’obtenir   un   autre  
redressement moyennant un préavis de cinq (5) jours à la Requérante, au Contrôleur et 
à   toute   autre   partie   susceptible   d’être   affectée   par   l’ordonnance   demandée   ou  
moyennant   tout   autre   préavis,   s’il   en   est,   que   le   tribunal   pourra   ordonner,   une   telle  
demande ou requête devra être déposée durant la Période de Suspension découlant de 
l’Ordonnance   à  moins  d’ordonnance   contraire  du  tribunal. 


[189] DÉCLARE que   l’Ordonnance  et   toutes   les  autres  ordonnances  dans   le  cadre  de  
la présente instance sont pleinement exécutoires et effectives dans toutes les provinces 
et tous les territoires du Canada. 


[190] DEMANDE l’aide   et   la   reconnaissance   de   tout   tribunal   ou   organisme  
administratif de toute province du Canada, de tout tribunal fédéral ou organisme 
administratif du Canada, ainsi que de tout tribunal ou organisme administratif fédéral ou 
étatique des États-Unis   d’Amérique   et   de   tout   tribunal   ou   organisme   administratif  
étranger, afin que ceux-ci apportent leur aide au tribunal et se fassent son auxiliaire aux 
fins  de  l’exécution   des  conditions  de  l’Ordonnance. 


[191] ORDONNE l’exécution   provisoire   de   l’Ordonnance   nonobstant   tout   appel. 
 


 


 
 
 
 


 __________________________________ 
JEAN-YVES LALONDE, J.C.S. 
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Me Guy P. Martel 
Me Frédéric Paré 
Me Danny Duy Vu 
STIKEMAN ELLIOTT 
Avocats de Bock inc. 
 
Me Philippe H. Bélanger 
MCCARTHY TÉTRAULT 
Avocats de la Banque Nationale du Canada 
 
Me Mathieu Lévesque 
Me Simon-Luc Dallaire 
BORDEN LADNER GERVAIS 
Avocats de CNH Canada Ltd (Case) et CNH Capital Canada Ltd (CNH) 
 
 
 
 
Dates d’audience : 15, 16 et 17 avril 2013 
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 COUR SUPÉRIEURE 
 
 


CANADA 
PROVINCE DE QUÉBEC 
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N° : 500-11-035651-096 
  
 
DATE : 3 mars 2010 
______________________________________________________________________ 
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE RICHARD WAGNER, J.C.S. 
______________________________________________________________________ 
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-et- 
CARDACIAN MORTGAGE SERVICES INC. 
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Fiduciaire de Silverstone Trust) 
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______________________________________________________________________ 


 
JUGEMENT 


______________________________________________________________________ 
 


 


[1] La Banque Nationale du Canada (BNC) demande au Tribunal de déclarer que le 
Plan d'arrangement et de compromis du 19 mars 2008 (le Plan), les ordonnances 
d'homologation dudit Plan et sa mise en œuvre par la Cour supérieure de l'Ontario, 
confirmée par la Cour d'appel de la même province en date du 18 août 2008, sont 
valides, exécutoires et opposables à toutes fins que de droit aux Demanderesses. 


[2] Elle requiert de plus du Tribunal de déclarer que les procédures judiciaires déjà 
initiées par Hy Bloom inc. (Hy Bloom) et Cardacian Mortgage Services inc. (Cardacian) 
(Demanderesses) sont suspendues de façon définitive au motif d'absence d'objet. 


[3] Les Demanderesses contestent la requête et soutiennent que le Tribunal détient le 
pouvoir de refuser d'appliquer de tels jugements étrangers en raison du caractère 
déraisonnable et illégal de certaines dispositions du Plan.  Selon elles, le Tribunal doit 
refuser d'appliquer ces jugements puisqu'il est tenu de respecter et de suivre le droit 
contraire déjà décidé par la Cour d'appel du Québec selon le principe du stare decisis. 


[4] Le recours ainsi entrepris soulève non seulement la question de l'étendue des 
dispositions d'un plan d'arrangement et de compromis approuvé selon la Loi sur les 
arrangements avec les créanciers des compagnies1 (LACC), mais également le rôle de 
la Cour supérieure du Québec lorsqu'elle est appelée à appliquer un tel plan homologué 
par un tribunal compétent d'une autre province canadienne. 


[5] Les Demanderesses soutiennent que les jugements ontariens les ont dépouillées 
des recours civils dont elles disposent contre BNC en vertu des règles de droit privé, 
que les tribunaux ontariens ont excédé leur juridiction et que l'on ne peut utiliser la 
LACC pour exproprier unilatéralement des droits qui concernent des tiers non liés à la 
compagnie débitrice. 


LES PARTIES 


[6] Hy Bloom et Cardacian sont des sociétés de portefeuille qui ont ouvert et maintenu 
un compte bancaire auprès de BNC depuis 1995 et 1997 respectivement. 


[7] Ces sociétés font partie d'un groupe de compagnies communément appelé Ace 
Group of companies qui inclut la société Ace Mortgage Corp. qui se spécialise dans le 


                                            
1  L.R., 1985, ch. C-36. 
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prêt hypothécaire et qui a également maintenu ouvert un compte bancaire auprès de 
BNC depuis plusieurs années. 


[8] BNC est une banque à charte qui a servi d'intermédiaire et de vendeur entre les 
émetteurs des titres garantis et les Demanderesses qui les ont achetés de 2006 à 2007. 


LES FAITS 


[9] Dans le cours normal des affaires, les Demanderesses déposent l'excès de leurs 
liquidités monétaires dans des placements à court terme encaissables facilement et 
rapidement pour soutenir leurs activités de financement hypothécaire au bénéfice de 
tierces parties. 


[10] En raison de la nature même des opérations des Demanderesses, les 
placements souscrits par ces dernières doivent être garantis par des titres sécurisés qui 
portent un taux d'intérêt raisonnable. 


[11] Au début du mois de juillet 2006, les représentants de BNC suggèrent aux 
Demanderesses d'investir dans des titres de papiers commerciaux (PCAA) émis par 
certains trusts ou fiducies qui, selon ces représentants, sont aussi sûrs et garantis que 
les certificats de dépôt émis par BNC elle-même. 


[12] Ainsi, de juillet 2006 à août 2007, Hy Bloom procède à l'achat de papier 
commercial jusqu'à concurrence de 7 905 000 $ alors que pour la même période, 
Cardacian s'en procure jusqu'à concurrence de 3 750 000 $ canadiens et 566 105,92 $ 
américains. 


[13] La procédure introductive d'instance déposée par les Demanderesses souligne 
que ces dernières ont accepté d'acheter du papier commercial sur la foi des 
représentations de BNC qui les ont rassurées sur la possibilité d'encaisser rapidement 
les titres ainsi achetés pour soutenir leurs opérations quotidiennes.  


[14] Aux mois d'août, septembre et octobre 2007, les Demanderesses ont vainement 
tenté d'obtenir le remboursement des argents investis dans les papiers commerciaux 
vendus par l'intermédiaire de BNC. 


[15] En raison de l'impossibilité pour les Demanderesses de récupérer les fonds 
investis, elles déposent, le 14 février 2008, une requête introductive d'instance dans 
laquelle elles réclament le remboursement des argents ainsi investis en plus des 
intérêts escomptés et recherchent l'annulation de toutes les ventes de PCAA 
intervenues par l'intermédiaire de BNC.   


[16] D'aucuns se souviendront qu'à l'aube de la dernière crise financière en 
Amérique, le marché canadien du papier commercial adossé à des actifs (PCAA) a 
traversé une importante crise de liquidités alors que plusieurs détenteurs de PCAA ne 
pouvaient plus obtenir le remboursement de leurs titres de garantie.  Il faut se rappeler 
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que la perte de confiance dans les PCAA s'explique par l'effondrement du marché 
secondaire aux États-Unis. 


[17] En raison de l'importance de la débâcle appréhendée, plusieurs détenteurs de 
PCAA se regroupent et forment un comité pancanadien sous l'autorité de M. Purdy 
Crawford.  L'objectif est de proposer des mesures pour éviter des pertes financières 
trop accablantes, l'insolvabilité des entités impliquées et ainsi promouvoir la 
restructuration du marché lourdement handicapé. 


[18] Parallèlement aux efforts de restructuration amorcés par d'importants détenteurs 
de PCAA, les Demanderesses amorcent des procédures en recouvrement et en 
annulation de vente contre BNC afin d'obtenir le remboursement des sommes investies 
dans les PCAA, sans égards aux efforts souscrits par les autres détenteurs de PCAA 
au sein du comité pancanadien de restructuration.  Les procédures civiles cheminent au 
Québec et les Demanderesses s'engagent à déposer leur inscription pour enquête et 
audition au plus tard le 13 février 2009. 


[19] La procédure introductive d'instance est amendée le 28 mai 2008.  Les 
Demanderesses opposent dorénavant à BNC des gestes frauduleux en sus des 
allégations de négligence. 


[20] Le 17 mars 2008, le Comité de restructuration (Comité Crawford) dépose devant 
la Cour supérieure de l'Ontario une requête pour l'obtention d'une ordonnance initiale 
en vertu de l'article 11 de la LACC.  Il demande au tribunal ontarien de suspendre 
toutes les procédures et de convoquer une assemblée de tous les détenteurs de PCAA 
afin de voter sur un plan d'arrangement et de compromis qui inclut des formules de 
quittance au bénéfice des tiers-débiteurs, des administrateurs et de toutes autres 
tierces parties impliquées dans la vente ou la négociation des PCAA jusqu'à cette date. 


[21] À la même date, le juge Collin L. Campbell, de la Cour supérieure de l'Ontario, 
siégeant sous l'autorité de la LACC, accueille la requête du Comité Crawford et décrète 
une procédure pour amener les détenteurs de PCAA à voter sur un plan d'arrangement.  
Il émet une ordonnance de sursis pour permettre à toutes les parties intéressées de 
travailler efficacement à l'élaboration d'un plan d'arrangement. 


[22] Le Plan est déposé le 19 mars 2008 et vise les débitrices insolvables qui sont 
qualifiées selon les termes de la LACC.  S'amorce alors devant la Cour supérieure de 
l'Ontario un débat sur l'étendue des quittances envisagées par le Plan et notamment 
sur leur légalité et leur caractère raisonnable. 


[23] En effet, le Plan tel que rédigé et soumis à la Cour supérieure de l'Ontario prévoit 
que les détenteurs de PCAA renoncent à exercer quelque recours que ce soit en 
dommages et intérêts contre les vendeurs des titres litigieux et contre les 
intermédiaires, tels que les courtiers ou les banques qui ont participé à leur mise en 
marché au bénéfice de certains trusts ou fiducies.  BNC, tierce partie, devient donc 
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bénéficiaire de telles quittances puisqu'elle a vendu de tels titres aux Demanderesses 
depuis 2006. 


[24] Le Plan incorpore aux articles 10.1 et 10.2 les quittances au bénéfice des 
released parties qui empêchent alors tout recours contre BNC.  Ces articles se lisent 
comme suit : 


10.1 Release of the Released Parties 


 For good and valuable consideration, every Person (regardless of 
whether or not such Person is a Noteholder), including each of the Released 
Parties on the Person's own behalf and on behalf of the Person's respective 
affiliates, present and former officers, directors, employees, associated 
individuals, auditors, financial advisors, legal counsel, other professionals, 
sureties, insurers, indemnities, agents, dependents, heirs, representatives and 
assigns, as applicable, hereby fully, finally, irrevocably and unconditionally 
releases and forever discharges each of the Released Parties of and from any 
and all past, present and future claims, rights, interests, actions, rights of 
indemnity, liabilities, demands, duties, injuries, damages, expenses, fees 
(including attorneys' fees and liens), costs, compensation, or causes of action of 
whatsoever kind or nature whether foreseen or unforeseen, known or unknown, 
asserted or unasserted, contingent or actual, liquidated or unliquidated, whether 
in tort or contract, whether statutory, at common law or in equity, based on, in 
connection with, arising out of, or in any way related to, in whole or in part, 
directly or indirectly: any act, inaction or omission existing or taking place on or 
prior to the Plan Implementation Date relating to or otherwise in connection with 
the Affected ABCP, Affected ABCP Credit Default Swaps, the LSS Assets, 
Hybrid Assets and Traditional Assets, including without limitation any of such 
assets that are Ineligible Assets and Traditional Assets, including without 
limitation any of such assets that are Ineligible Assets, the CCAA Proceedings, 
the activities undertaken or not undertaken as a result of the Standstill, in 
anticipation of or preparation for the restructuring of the Affected ABCP and/or 
the CCAA Proceedings, the Information Statement, the Meeting or the Plan 
(collectively, the "ABCP Market Claims"); and each Person shall not make or 
continue any claims or proceedings whatsoever based on, in connection with, 
arising out of, or in any way related to, in whole or in part, directly or indirectly, 
the substance of the facts giving rise to any matter herein released (including, 
without limitation, any action, cross-claim, counter-claim, third party action or 
application) against any Person who claims or might reasonably be expected to 
claim in any manner or forum against one or more of the Released Parties, 
including, without limitation, by way of contribution or indemnity, in common law, 
or in equity, breach of trust or breach of fiduciary duty or under the provisions of 
any statue or regulation, and that in the event that any of the Released Parties 
are added to such claim or proceeding, it will immediately discontinue any such 
claim or proceeding.  Notwithstanding the foregoing, nothing herein shall release 
or discharge a Released Party from its obligations, if any, under the Plan or any 
Approved Agreements. This Section 10.1 does not apply to Unaffected Claims. 
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10.2 Injunction 


 All Persons (regardless or whether or not such Persons are Noteholders), 
along with their respective affiliates, present and former officers, directors, 
employees, associated individuals, auditors, financial advisors, legal counsel, 
other professionals, sureties, insurers, indemnities, agents, dependants, heirs, 
representatives and assigns, as applicable, are permanently and forever barred, 
estopped, stayed and enjoined, on and after the Effective Time, with respect to 
ABCP Market Claims, from (i) commencing, conducting or continuing in any 
manner, directly or indirectly, any action, suits, demands or other proceedings or 
any nature or kind whatsoever (including, without limitation, any proceeding in a 
judicial, arbitral, administrative or other forum) against the Released Parties; (ii) 
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by 
any manner or means, directly or indirectly, any judgment, award, decree or 
order against the Released Parties or their property; (iii) commencing, 
conducting or continuing in any manner, directly or indirectly, any action, suits or 
demands, including without limitation, by way of contribution or indemnity or 
other relief, in common law, or in equity, breach of trust or breach of fiduciary 
duty or under the provisions of any statue or regulation, or other proceedings of 
any nature or kind whatsoever (including, without limitation, any proceeding in a 
judicial, arbitral, administrative or other forum) against any Person who makes 
such a claim or might reasonably be expected to make such a claim, in any 
manner or forum, against one or more of the Released Parties; (iv) creating, 
perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or 
encumbrance of any kind; or (v) taking any actions to interfere with the 
emplementation or consummation of this Plan.  This Section 10.2 does not apply 
to Unaffected Claims or to the enforcement of any obligations under the Plan or 
any Approved Agreements. 


 (soulignements du Tribunal) 


[25] Le 24 avril 2008, le juge C. Campbell de la Cour supérieure de l'Ontario fixe une 
date d'audition pour trancher la question de la validité, de l'opposabilité et de la légalité 
des quittances en faveur de tierces parties telles que libellées au Plan. 


[26] Le 25 avril 2008, le Plan est approuvé par la majorité des détenteurs de PCAA.  
Plus de 96 % en nombre et en valeur des détenteurs de PCAA ont voté en faveur alors 
que plus de 90 % des détenteurs de PCAA ont exercé leur droit de vote. 


[27] Il s'agit, à n'en point douter, de la restructuration la plus élaborée jamais 
entreprise sous l'égide de la LACC.  Le Plan ne concerne pas seulement une débitrice 
et ses créanciers : il façonne et restructure un volet entier de l'activité financière au 
pays. 


[28] Les 12 et 13 mai 2008, ainsi que le 3 juin 2008, certains détenteurs de PCAA, 
dont les Demanderesses, contestent oralement et par écrit devant la Cour supérieure 
de l'Ontario le bien-fondé, la légalité et la raisonnabilité des dispositions du Plan, 
notamment celles portant sur les quittances au bénéfice de tierces parties. 
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[29] Essentiellement, les Demanderesses plaident que la LACC ne permet pas 
l'inclusion de quittances au bénéfice des tierces parties non liées à la débitrice.  De tels 
documents ne respectent pas les dispositions du droit civil au Québec, et sont donc 
illégaux, non opposables en plus d'être totalement déraisonnables. 


[30] La preuve révèle que les représentants des Demanderesses ont eu l'opportunité 
de présenter leurs arguments devant les tribunaux ontariens, soit la Cour supérieure et 
la Cour d'appel de l'Ontario, sans préjudice à leur décision de poursuivre leurs 
procédures judiciaires devant le forum du Québec. 


[31] Ainsi, il n'est pas contesté que les représentations des Demanderesses devant 
les tribunaux ontariens traitaient de la légalité des quittances dont le libellé serait 
contraire aux dispositions du Code civil du Québec en raison de leur assiette beaucoup 
trop large et contraire aux enseignements issus des tribunaux québécois.  Elles plaident 
essentiellement les mêmes moyens devant le Tribunal. 


[32] Le 5 juin 2008, nonobstant les représentations des Demanderesses, le Plan, 
incluant les quittances telles que libellées, est homologué par la Cour supérieure de 
l'Ontario. 


[33] Le 18 août 2008, la Cour d'appel de l'Ontario accueille la permission d'appeler 
mais rejette l'appel et confirme la décision de la Cour supérieure. 


[34] Une tentative est alors amorcée de présenter le dossier à la Cour suprême du 
Canada qui rejettera, le 19 septembre 2008, la demande de pourvoi. 


[35] Le 12 janvier 2009, la Cour supérieure de l'Ontario prononce une ordonnance de 
mise en oeuvre du Plan avec comme objectif de l'appliquer dans toutes les provinces 
du pays. 


[36] Le 2 mars 2009, BNC présente sa requête de bene esse pour faire reconnaître 
par le Tribunal le caractère exécutoire du Plan homologué par la Cour supérieure de 
l'Ontario. 


QUESTIONS EN LITIGE 


[37] Le Tribunal doit répondre aux questions suivantes : 


a)  Le Plan tel qu'homologué par la Cour supérieure et confirmé par la Cour 
d'appel de l'Ontario est-il légal, raisonnable et opposable aux détenteurs de 
PCAA au Québec? 


b)  Quel est le rôle de la Cour supérieure du Québec lorsqu'elle est appelée à 
assurer l'application d'un jugement homologuant un plan d'arrangement selon les 
articles 16 et 17 de la LACC? 
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POSITION DES PARTIES 


[38] Les Demanderesses fondent l'essentiel de leur argument sur l'obligation pour le 
Tribunal de suivre les enseignements de l'arrêt Michaud c. Steinberg inc.2, alors que la 
Cour d'appel du Québec, en 1993, sous la plume de la juge Marie Deschamps et au 
jugement de laquelle ont souscrit les juges Delisle et Vallerand, décidait que la LACC 
ne permettait pas d'étendre l'application d'un arrangement ou d'un compromis à des 
personnes autres que la débitrice et ses créanciers. 


[39] On ne pouvait créer un parapluie de protection au bénéfice de toutes les 
personnes qui ont gravité autour des débiteurs en leur permettant de se mettre à l'abri 
de tout recours civil. 


[40] Dans cette affaire, il faut rappeler que l'entreprise Steinberg inc., alors en état 
d'insolvabilité, avait pris avantage des dispositions de la LACC, telle que libellée à 
l'époque, pour présenter un plan d'arrangement à ses créanciers qui l'avaient accepté. 


[41] Or, le Plan intégrait des quittances qui mettaient à l'abri les administrateurs, les 
dirigeants et les conseillers de la société contre tout recours de tierces parties.  


[42] La juge Marie Deschamps, maintenant juge puînée à la Cour suprême du 
Canada, était d'avis que la LACC ne permettait pas d'inclure des quittances au bénéfice 
des dirigeants ou des administrateurs de la société.  Elle s'exprimait comme suit : 


Même si on peut comprendre l'extrême pression qui pèse sur les créanciers et 
l'intimée lors de l'homologation, un plan d'arrangement n'est pas le forum 
approprié pour régler les litiges autres que les créances qui font l'objet de 
l'arrangement.  En d'autres mots, on ne peut, sous prétexte d'absence de 
directives formelles à la loi, transformer un arrangement en un pot-pourri. 


Inclure à un arrangement des concepts comme ceux de «contrat» (cl. 5.3) ou de 
«consentement», «renonciation» ou «quittance» équivaut à y importer des 
concepts qui sont non seulement étrangers, mais qui sont contraires à l'esprit de 
la loi. 


[…] 


Si l'arrangement est imposé aux créanciers dissidents, c'est que les règles du 
droit civil fondées sur le consentement, au moins à leur égard, sont écartées.  
On ne peut imposer aux créanciers, contre leur gré, des conséquences qui sont 
attachées aux règles des contrats librement consentis, comme les quittances et 
autres notions auxquelles font référence les clauses 5.3 et 12.6.  Le 
consensualisme correspond à une réalité tout autre que celle des majorités 
prévues à l'article 6 de la loi et ne peut être imputé aux créanciers dissidents. 


                                            
2  [1993] R.J.Q. (C.A.) 1684. 
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[…] 


En vertu de la loi, le jugement d'homologation est requis pour que l'arrangement 
lie tous les créanciers y compris ceux qui n'y consentent pas.  L'homologation ne 
peut avoir comme conséquence d'étendre l'effet de la loi. Comme les clauses de 
l'arrangement fondées sur les règles du Code civil du Bas Canada sont 
étrangères à la loi, l'homologation ne peut avoir aucun effet sur elles. 


[…] 


La loi offre à l'intimée un moyen d'en arriver à un compromis avec ses 
créanciers.  Elle ne va pas si loin que d'offrir un parapluie à toutes les personnes 
qui ont gravité autour d'elle en leur permettant de se mettre à l'abri de tout 
recours. 


[…] 


Si un créancier se voit imposer un arrangement l'empêchant de récupérer une 
partie de sa créance à cause de l'effet de la loi, il ne perd pas pour autant le 
bénéfice des autres lois qu'il pourrait vouloir invoquer.  En ce sens, si le Code 
civil du Bas Canada offre un recours en responsabilité civile contre les 
administrateurs ou les dirigeants, ce droit du créancier ne peut être anéanti, 
contre son gré, par l'inclusion d'une quittance à un arrangement. 


La loi et la jurisprudence ne permettent clairement pas d'étendre l'application 
d'un arrangement à des personnes autres que l'intimée et ses créanciers et, en 
conséquence, le plan n'aurait pas dû être homologué tel quel. 


[…] 


Cependant, pour les fins du présent appel, cette clause est jugée exorbitante de 
la loi.  Le dossier devrait être retourné au juge de première instance pour qu'il 
accorde, s'il y a lieu, les ordonnances permettant à l'intimée d'amender sa 
proposition.3 


[43] Pour sa part, le juge Delisle s'exprimait comme suit : 


S'il est vrai qu'un arrangement est une offre qui, pour être soumise à l'autorité 
compétente pour homologation, nécessite son acceptation par les créanciers 
dans les proportions exigées par la L.A.C.C., il n'est pas exact, avec respect, de 
qualifier la situation juridique qui en résulte de «contrat liant les parties».  La 
conséquence de l'homologation d'un arrangement est de le rendre exécutoire 
par le seul effet de la loi, non de rendre obligatoires des stipulations découlant 
d'un contrat. 


[…] 


                                            
3  Id., p. 1692-1694. 
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Le juge de première instance se devait de réaliser la portée excessive de cette 
clause et d'intervenir.4 


[44] Finalement, le juge Vallerand souscrivait le commentaire suivant : 


Bref, la loi sera devenue la Loi sur les arrangements avec les créanciers des 
compagnies, de leurs dirigeants et employés,  - une vilaine salade – et risquera 
fort de ne pas atteindre ses fins, qui sont de permettre à la compagnie de 
survivre face à ses créanciers et par leur volonté, et non pas face aux créanciers 
de ses dirigeants.5 


[45] Le Tribunal constate qu'après le dépôt de l'arrêt de la Cour d'appel dans l'affaire 
Michaud, le législateur a amendé la LACC pour autoriser l'inclusion dans les plans 
d'arrangement de quittances en faveur des administrateurs et dirigeants de la société.  
Il s'agit de l'article 5.1, sous-alinéas 1), 2), 3) et 4), adopté en 1997. 


[46] Cet amendement à la LACC qui suit immédiatement le dépôt de l'arrêt Michaud 
amène les avocats des Demanderesses, et même le juge Blair de la Cour d'appel de 
l'Ontario, à reconnaître qu'il s'agit probablement du meilleur argument pour conclure 
qu'à défaut d'une disposition expresse de la LACC, cette dernière ne permet pas 
l'inclusion dans un plan d'arrangement de quittances au bénéfice de tierces parties. 


[47] En d'autres mots, forts du libellé de l'arrêt Michaud, les Demanderesses 
soutiennent que tout plan d'arrangement autorisé et approuvé par un tribunal en vertu 
de la LACC ne peut légalement prévoir des quittances au bénéfice de tierces parties 
puisqu'elles sont alors ultra vires et contraires aux lois du Québec et ne sont pas 
spécifiquement autorisées par une disposition de la loi fédérale.   


[48] Les avocats de BNC répliquent que l'arrêt Michaud est un cas d'espèce au pays 
dont les enseignements n'ont jamais été repris par aucun tribunal canadien.  En 
d'autres mots, il s'agit d'un jugement dépassé qui n'a plus sa place dans la vaste 
mosaïque de l'interprétation judiciaire de la LACC. 


[49] Le Tribunal constate néanmoins que l'enseignement de l'arrêt Michaud a été 
repris dans l'arrêt Toiture P.E. Carrier inc6., alors que le juge LeBel s'exprimait comme 
suit au nom de la Cour : 


Cependant, sa relation juridique même comme caution avec le créancier 
échappe à l'application de la Loi sur les arrangements avec les créanciers des 
compagnies et, plus particulièrement, à celle de son article 11. Celui-ci ne 
permettait pas à la Cour supérieure d'émettre une ordonnance de suspension 
visant les recours judiciaires ou les procédures de réalisation contre des tiers 
comme la caution ou leurs biens. 


                                            
4  Id., p. 1700. 
5  Id., p. 1687. 
6  Toitures P.E. Carrier inc. c. 2603373 Canada inc., [1994] R.J.Q. 1540. 
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[…] 


Un arrangement demeure un accord accepté ou imposé entre la débitrice et ses 
créanciers, mais non avec les tiers qui entretiennent des relations juridiques 
distinctes avec les créanciers.7 


[50] Même si d'autres décisions à l'extérieur du Québec ont sanctionné des plans 
d'arrangements dans lesquels le tribunal a approuvé des quittances au bénéfice des 
tierces parties, les Demanderesses soutiennent que la Cour supérieure du Québec est 
tenue, quant à elle, en vertu de la règle du stare decisis de suivre les enseignements de 
l'arrêt Michaud de la Cour d'appel.  Partant, le Tribunal devrait refuser d'appliquer un 
jugement ou une ordonnance qui avalise l'obtention de quittances en faveur de tierces 
parties tant et aussi longtemps que l'arrêt Michaud ne sera pas infirmé.   


[51] Puisque l'art. 16 de la LCAA ne permet pas, selon les Demanderesses, 
d'homologuer un plan d'arrangement qui contient des quittances en faveur de tiers, les 
dispositions sont illégales et la Cour supérieure du Québec est bien fondée de refuser 
d'appliquer le Plan et les ordonnances qui en découlent. 


[52] Pour les avocats de BNC, l'argument est irrecevable.   


[53] À leurs yeux, la Cour supérieure du Québec n'est pas mieux placée que la Cour 
supérieure de l'Ontario dont la juridiction s'appuie sur la même loi; la LACC identifie le 
tribunal compétent dans chaque province pour entendre les représentations et 
prononcer les ordonnances permises par ses dispositions. 


[54] L'économie du système judiciaire serait tronquée si on permettait à chaque cour 
supérieure de chaque province de réviser une ordonnance émise par une autre cour 
supérieure d'une autre province en vertu de la LACC au motif qu'elle n'est pas 
satisfaisante selon les dispositions du droit privé local. 


ANALYSE ET DISCUSSION 


 Légalité du plan d'arrangement 


[55] Les avocats de BNC soutiennent que l'arrêt Michaud n'a plus sa raison d'être et 
a fait place à une nouvelle interprétation de la LACC qui autorise maintenant la 
préparation de quittances en faveur de tierces parties, en commençant par les 
administrateurs de la société visée par la LACC. 


[56] Le Tribunal constate que l'arrêt Michaud a eu bien peu d'écho dans le reste du 
pays depuis son dépôt en 1993. 


                                            
7  Id., p. 1544. 
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[57] Le Tribunal a révisé soigneusement l'entente et le Plan homologués par la Cour 
supérieure de l'Ontario. Il n'y a aucun doute que le Plan prévoit des quittances 
généreuses en faveur des tierces parties qui empêchent la poursuite de procédures en 
dommages et intérêts par les Demanderesses contre BNC sous réserve de ses recours 
pour fraude ou dol dans certains cas fort limités8. 


[58] À la suite de l'arrêt Michaud, le Tribunal constate que plusieurs autres jugements 
en semblable matière ont été rendus par d'autres tribunaux canadiens qui ont approuvé 
des plans d'arrangement qui incluaient des quittances en faveur de tierces parties.9  
Dans certains cas, cependant, les inclusions n'ont pas fait l'objet d'un débat judiciaire 
très élaboré10. 


[59] La Cour d'appel de l'Ontario, sous la plume des juges Laskin, Blair et Cronk, a 
confirmé le jugement d'homologation de la Cour supérieure et fait la promotion d'une 
interprétation généreuse et libérale des dispositions de la LACC. 


[60] Elle souligne d'ailleurs que l'inclusion de quittances en faveur des banques se 
justifie et s'explique par la contribution importante de ces dernières au Plan. 


[61] Selon le juge Blair, l'inclusion de quittances au bénéfice des tiers dans le cadre 
d'un plan d'arrangement et de compromis est légalement souhaitable en autant qu'il y a 
une relation étroite entre l'obtention de telles quittances au bénéfice de tierces parties et 
la réussite ou le succès du Plan. 


[62] Il faut, soutient-il, interpréter les termes de la LACC sous un éclairage moderne 
qui doit répondre à la réalité commerciale de l'heure. 


[63] Plus précisément, la Cour d'appel relève les propos du juge J.A. Doherty dans 
l'arrêt Elan Corp. V. Comiskey (Trustee of)11 alors que ce dernier s'exprimait comme 
suit sur la portée de la LACC : 


… [T]he Act was designed to serve a "broad constituency of investors, creditors 
and employees".  Because of that "broad constituency" the court must, when 
considering applications brought under the Act, have regard not only to the 
individuals and organizations directly affected by the application, but also to the 
wider public interest. 


 (soulignement du Tribunal) 


                                            
8  Notice of rights of potential plaintiff's regarding "Exepted claims" date du 11 juin 2008. 
9  Resurgence Asset Management LLC v. Canadian Airlines Corp. (2000), 20 C.B.R. (4th) 46; Re 


Vicwest, [2003] O.J. No. 3773 [Commercial List]; Re Ball Machinery Sales Ltd. (2002), 37 C.B.R. (4th) 
39 (Ont. S.C.J.); Re San Francisco Gifts Ltd. (2004), 5 C.B.R. (5th) 92 (Alta. Q.B.). 


10  Muscle Tec Research and Development inc. [2006] 25 C.B.R. 5th Edition, 231; Re : Stelco inc. [2005] 
15 C.B.R. 5th Edition, 307. 


11  (1990) 1 O.R. (Éd) 289. 
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[64] De plus, la Cour ontarienne souligne l'importance d'identifier l'existence d'une 
relation étroite entre l'obtention des quittances en faveur des tierces parties et le succès 
d'un plan d'arrangement au bénéfice de la compagnie débitrice. 


[65] Fort de ces principes, la Cour d'appel de l'Ontario écarte l'enseignement de 
l'arrêt Michaud de la Cour d'appel du Québec au motif qu'il s'agit d'une interprétation 
dépassée de la LACC. 


[66] Les Demanderesses plaident que les principes dégagés dans l'arrêt Michaud 
demeurent encore valables au Québec et doivent être respectés en vertu de la règle du 
stare decisis. 


[67] Le Tribunal constate cependant qu'en sus de certaines décisions qui émanent 
des tribunaux canadiens qui ont homologué des plans d'arrangement dans lesquels on 
approuve des quittances au bénéfice de tierces parties, il existe également au Québec 
à tout le moins un jugement de la Cour supérieure qui a mis de côté l'enseignement de 
l'arrêt Michaud pour adopter une interprétation beaucoup plus large et libérale des 
dispositions de la LACC. 


[68] Ainsi, mon collègue, le juge Étienne Parent, dans une décision du 14 novembre 
2008 dans l'affaire Charles-Auguste Fortier inc. (Arrangement relatif à)12, commentait 
ainsi la légalité d'inclure dans un plan d'arrangement des quittances au bénéfice de 
certaines compagnies de cautionnement : 


[36] Avec égards, le Tribunal estime que les principes énoncés dans cette 
affaire trouvent application au Québec. La grande variété de moyens et d’outils 
auxquels une compagnie peut faire appel afin de présenter un plan 
d’arrangement exige une approche souple des dispositions de la LACC. 


 [37] Cela ne signifie pas que la libération d'un tiers, dans le cadre d'un plan 
d'arrangement, doive être systématiquement acceptée. Au contraire, les 
circonstances particulières justifiant l'exclusion du recours contre un tiers doivent 
être analysées.13 


[69] Dans le dossier dont il était saisi, le juge Parent conclut que l'importance 
occupée par la caution dans la restructuration de la compagnie débitrice justifiait 
amplement les quittances exigées des créanciers cautionnés. Il mettait donc de côté 
l'enseignement de l'arrêt Michaud. 


[70] En l'espèce, le Tribunal est d'avis que l'une des raisons invoquées par la Cour 
d'appel de l'Ontario pour écarter l'enseignement de l'arrêt Michaud, à savoir une 
interprétation moderne des dispositions de la LACC, n'est pas nécessaire pour écarter 
l'application de cet arrêt au dossier sous étude. 


                                            
12  2008 QCCS 5388. 
13  Id., paragr. 36-37. 
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[71] En effet, le Tribunal est d'opinion qu'il existe une distinction fondamentale entre 
le dossier Michaud et le dossier des PCAA en ce que les tiers en faveur de qui les 
quittances étaient souscrites dans l'affaire Michaud ne contribuaient nullement 
financièrement à la restructuration de la compagnie débitrice. 


[72] Or, dans le dossier des PCAA, les tiers en question, dont BNC, ont contribué 
substantiellement au Plan et cette contribution constitue l'un des critères les plus 
pertinents pour permettre au Tribunal d'apprécier la raisonnabilité du Plan et la 
justification des quittances pour en assurer le succès. 


[73] En conclusion, le Tribunal est d'avis qu'il existe suffisamment de connexité entre 
la nécessité de prévoir des quittances au bénéfice des tiers visés par le Plan et le 
succès de ce dernier.  L'inclusion de telles renonciations envers certaines tierces 
parties peut être légale, valide, raisonnable et opposable comme en l'espèce.  
Cependant, des quittances complaisantes sans lien avec la contribution des tiers 
quittancés et sans impact sur le succès du Plan seraient vraisemblablement 
irrecevables. 


[74] Les notions d'équité et de raisonnabilité sont des caractéristiques intrinsèques de 
toute législation portant sur l'insolvabilité au Canada.  Dans l'application et 
l'interprétation des lois portant sur la faillite et l'insolvabilité, sur la liquidation des 
compagnies ou sur les arrangements avec les créanciers des compagnies, les 
tribunaux ont constamment reconnu que le caractère raisonnable et équitable des 
transactions sous étude doit prévaloir dans un tel contexte. 


[75] Aussi, pour les raisons que le Tribunal exprime dans les paragraphes suivants, il 
ne peut modifier les termes d'un plan d'arrangement approuvé par un tribunal 
compétent d'une autre province canadienne.   


[76] À la lecture des motifs énoncés par la Cour supérieure et la Cour d'appel de 
l'Ontario, le Tribunal constate que les tribunaux ontariens ont bien intégré dans leurs 
réflexions les préoccupations des détenteurs de PCAA dissidents et ont pesé le pour et 
le contre sur la nécessité d'inclure des quittances complètes au bénéfice des tiers non 
liés à la débitrice.   


[77] Dans sa décision du 5 juin 200814, Le juge Campbell identifiait comme suit le test 
qui lui permet de trancher la légalité de telles quittances : 


[143] I have as a result addressed a number of questions in order to be 
satisfied that in the specific context of this case, a Plan that includes third party 
releases is justified within CCAA jurisdiction. I have concluded that all of the 
following questions can be answered in the affirmative.  


                                            
14  2008 CanLII 27820 (ON S.C.).  
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1. Are the parties to be released necessary and essential to the 
restructuring of the debtor? 


2. Are the claims to be released rationally related to the purpose of 
the Plan and necessary for it? 


3. Can the Court be satisfied that without the releases the Plan 
cannot succeed? 


4. Are the parties who will have claims against them released 
contributing in a tangible and realistic way to the Plan? 


5. Is the Plan one that will benefit not only the debtor but creditor 
Noteholders generally? 


6. Have the voting creditors approved the Plan with knowledge of 
the nature and effect of the releases? 


7. Is the Court satisfied that in the circumstances the releases are 
fair and reasonable in the sense that they are not overly broad and not 
offensive to public policy?15 


[78] De l'avis du Tribunal, l'exercice a été raisonnable, réfléchi et équitable.  Le 
Tribunal ne serait pas en meilleure posture aujourd'hui pour évaluer la valeur du Plan 
que ne l'étaient les tribunaux ontariens. 


[79] Le Tribunal constate que les Demanderesses, par leurs représentants légaux, 
ont eu l'opportunité de faire leurs représentations avec plusieurs autres détenteurs de 
PCAA dissidents pour contester la légalité des quittances mentionnées au Plan devant 
la Cour supérieure de l'Ontario.  Ces mêmes représentants ont également plaidé devant 
la Cour d'appel de l'Ontario et ont participé aux efforts ultimes pour demander la 
permission d'appeler devant la Cour suprême du Canada. 


[80] L'opportunité pour les Demanderesses de faire leurs représentations devant le 
forum adéquat est-elle une renonciation tacite à exercer quelque recours devant la Cour 
supérieure du Québec? 


[81] Le Tribunal croit que oui. 


[82] Le Tribunal est d'avis que la situation eut pu être différente si les représentants 
des Demanderesses avaient été empêchés de soumettre leurs représentations devant 
la Cour supérieure de l'Ontario ou même devant la Cour d'appel et la Cour suprême.  
Tel n'est cependant pas le cas. 


                                            
15  Id., p. 29-30. 
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[83] Le dossier sous étude concerne l'application d'une loi fédérale en vigueur dans 
toutes les provinces canadiennes et ne répond pas à l'approche traditionnelle sur 
l'application des jugements étrangers. 


[84] Autoriser les Demanderesses à reprendre le débat devant la Cour supérieure du 
Québec court-circuiterait l'économie du système judiciaire.  Il ne s'agit sûrement pas de  
l'objectif souhaité par le Parlement pour permettre la résolution des conflits découlant 
de l'insolvabilité des sociétés commerciales à travers le pays.   


[85] Cela dit, même si le Tribunal est d'avis que le Plan ne souffre pas d'illégalités, il 
n'est pas inutile d'identifier le rôle que doit jouer la Cour supérieure du Québec 
lorsqu'elle est appelée à appliquer le plan homologué par un autre tribunal compétent 
d'une autre province canadienne. 


Le rôle de la Cour supérieure 


[86] L'étude des questions en litige requiert une brève révision de certains principes 
qui découlent de l'application de la LACC. 


[87] Les articles 16 et 17 de la LACC se lisent comme suit : 


16. Toute ordonnance rendue par le tribunal d’une province dans l’exercice de la 
juridiction conférée par la présente loi à l’égard de quelque transaction ou 
arrangement a pleine vigueur et effet dans les autres provinces, et elle est 
appliquée devant le tribunal de chacune des autres provinces de la même 
manière, à tous égards, que si elle avait été rendue par le tribunal la faisant ainsi 
exécuter. 


Les tribunaux doivent s'entraider sur demande 


17.  Tous les tribunaux ayant juridiction sous le régime de la présente loi et les 
fonctionnaires de ces tribunaux sont tenus de s'entraider et de se faire les 
auxiliaires les uns des autres en toutes matières prévues par la présente loi, et 
une ordonnance du tribunal sollicitant de l'aide au moyen d'une demande à un 
autre tribunal est réputée suffisante pour permettre à ce dernier d'exercer, en ce 
qui concerne les questions prescrites par l'ordonnance, la juridiction que le 
tribunal ayant formulé la demande ou le tribunal auquel est adressée la demande 
pourrait exercer à l'égard de questions similaires dans les limites de leurs 
juridictions respectives. 


[88] La LACC est une création du Parlement fédéral et vise, à travers tout le pays, à 
gérer les situations d'insolvabilité de sociétés qui veulent se restructurer.  Les articles 
16 et 17 de la LACC énoncent d'ailleurs spécifiquement que la Cour supérieure de 
chacune des provinces canadiennes est désignée pour prononcer les ordonnances 
selon les prescriptions de la LACC. 
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[89] Ainsi, il n'est pas mis en doute que la Cour supérieure de l'Ontario est le tribunal 
désigné par la LACC qui a été légalement saisi d'une demande d'ordonnance 
intérimaire par certains détenteurs de PCAA regroupés au sein du Comité Crawford. 


[90] Les Demanderesses soutiennent que les ordonnances ainsi obtenues en vertu 
de la LACC dans une province autre que le Québec ne sont pas automatiquement 
opposables aux justiciables de la Province de Québec et que la Cour supérieure 
conserve la compétence de vérifier si les conditions d'application de l'article 16 de la 
LACC sont respectées.  Dans la négative, le Tribunal doit refuser d'appliquer les 
ordonnances étrangères. 


[91] De leur côté, les avocats de BNC s'objectent avec véhémence à cette prétention 
et soutiennent que la Cour supérieure du Québec n'a qu'un rôle de collaboration en 
l'espèce et ne dispose d'aucun pouvoir de surveillance ou d'intervention concernant une 
ordonnance déjà prononcée légalement en vertu de la loi fédérale par une autre cour 
supérieure d'une autre province désignée par la LACC. Il en va, plaident-ils, de la 
stabilité des relations commerciales au pays et d'une saine administration de la justice. 


[92] À ce sujet, la Cour d'appel de la Colombie Britannique s'exprimait comme suit 
dans l'arrêt The Canadian Red Cross Society16, : 


[32] In particular, I reject the contention of the petitioners and the Red Cross 
that the words "shall be enforced" in s.16 mean that proceedings like this one 
must be commenced, that the parties are required automatically to go to the 
courts of all the other provinces.  That interpretation would negate the principal 
thrust of the section; and make cumbersome what is now efficiently realized. 


[33] There is no need for a court to parrot legislation in order to make the 
legislation effective.17 


[93] En d'autres mots, le Tribunal n'a qu'à assurer l'application du jugement ontarien 
mais ne peut changer même une virgule de son libellé.  Ainsi, en suivant ce dernier 
raisonnement, la Cour supérieure du Québec n'a aucune compétence pour modifier, 
ajouter ou soustraire à une ordonnance déjà rendue par un autre tribunal en vertu de la 
LACC.  Seul le tribunal d'origine a la capacité de trancher les litiges. 


[94] Pour les avocats des Demanderesses, le libellé de l'article 16 n'implique pas 
nécessairement que la Cour supérieure ne peut exercer un certain contrôle de la 
légalité des termes et dispositions de l'ordonnance ontarienne. 


[95] Selon eux, la Cour supérieure du Québec n'a pas à réviser, modifier ou 
renverser l'ordonnance en question mais simplement à vérifier si les termes y 
mentionnés sont conformes aux lois du Québec. 


                                            
16  1998 CanLII 6284 (BC S.C.) 
17  Id.  paragr. 32-33. 
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[96] Advenant l'impossibilité légale d'appliquer lesdites dispositions, la Cour 
supérieure du Québec peut refuser d'appliquer l'ordonnance et donc permettre la 
poursuite des procédures en dommages et intérêts déjà entreprises devant la Cour 
sans affecter l'intégrité du Plan approuvé par la Cour supérieure de l'Ontario. 


[97] Le Tribunal comprend très bien la frustration, voire l'indignation des 
représentants des Demanderesses qui se retrouvent subitement et unilatéralement 
dépouillés de tous leurs droits de recouvrement contre BNC pour ses prétendus écarts 
de conduite. 


[98] Cependant, lorsqu'il est appelé à assurer l'application d'une ordonnance émise 
par un autre tribunal en vertu des articles 16 et 17 de la LACC, la Cour supérieure 
n'applique pas un jugement étranger.  Les jugements dont il doit assurer l'application 
sont réputés émaner de la même juridiction, soit de la Province de Québec. 


[99] Décider autrement serait ignorer les fondements mêmes de la législation 
fédérale et forcerait les parties à refaire le débat dans toutes les provinces 
canadiennes, devant tous les tribunaux identifiés par la LACC, avec toutes les 
conséquences négatives qui en découlent. 


[100] Il ne saurait en être ainsi.   


[101] Le Tribunal est d'avis qu'il n'a pas à suivre les enseignements de la Cour d'appel 
du Québec selon la théorie du stare decisis puisqu'en appliquant les dispositions des 
articles 16 et 17 de la LACC, il n'a qu'à se satisfaire que l'ordonnance émane du tribunal 
désigné par la LACC et ne peut réouvrir le débat qui a déjà été complété devant l'autre 
tribunal légalement saisi de toutes les questions en litige. 


[102] Sans se prononcer sur la véracité ou le bien fondé des allégations de la requête 
introductive d'instance amendée, le Tribunal est d'avis que le Plan tel qu'homologué va 
permettre aux Demanderesses de poursuivre leurs procédures dans la mesure où elles 
sont en position d'établir la fraude ou le dol tels que définis au Plan.  Cependant, elles 
ne pourront plus poursuivre BNC pour toute autre réclamation qui découle de la vente 
de PCAA. 


[103] Le Tribunal est d'avis que son rôle se limite à favoriser l'application des 
dispositions du Plan faisant l'objet de l'ordonnance judiciaire et ne peut directement ou 
indirectement modifier, ajouter ou soustraire aux dispositions du Plan. 


[104] De plus, le Tribunal est satisfait que les ordonnances ont été prononcées après 
avoir donné l'opportunité à toutes les parties intéressées de soumettre leurs objections; 
il ne doit pas agir comme tribunal d'appel dans les circonstances. 


[105] Durant le délibéré, les avocats de BNC ont attiré l'attention du Tribunal sur une 
ordonnance rendue le 5 janvier 2009 par la United States Bankruptcy Court Southern 
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District of New York18 qui reconnaît le caractère exécutoire des jugements ontariens 
sous étude et particulièrement les quittances au bénéfice des tierces parties. 


[106] Les avocats des Demanderesses ont répondu que ce jugement n'apporte rien de 
neuf au débat et limite sa portée aux principes de la reconnaissance des jugements 
étrangers.  Ils réitèrent que le débat sur la validité des quittances n'a jamais été engagé 
devant les tribunaux américains. 


[107] Le Tribunal est d'avis que cette ordonnance de la United States Brankruptcy 
Court témoigne du rôle que doit jouer un tribunal étranger lorsqu'il est appelé à assurer 
l'exécution d'une ordonnance prononcée en vertu de LACC.  L'enseignement est le 
même en vertu de la Loi sur la faillite et l'insolvabilité (LFI)19. 


[108] Les articles 267 à 284 de la LFI, ainsi que les articles 44 à 61 de la LACC, 
reprennent essentiellement les principes énoncés à la loi-type sur l'insolvabilité 
internationale élaborée par la Commission des Nations Unies pour le droit commercial 
et international (CNUDCI)20.  


[109] La référence aux articles de lois qui traitent de l'exécution des jugements par les 
tribunaux étrangers est intéressante puisqu'elle témoigne de la déférence exprimée par 
ces derniers dans les dossiers qui relèvent de la faillite et de l'insolvabilité.  En l'espèce, 
le dossier s'inscrit dans un tout autre registre puisqu'il appelle à la reconnaissance 
d'ordonnances qui émanent de deux juridictions soumises à la même loi d'application. 


Théorie de la prépondérance 


[110] Au soutien de leur contestation, les Demanderesses plaident que la théorie de la 
prépondérance (paramountcy doctrine) invoquée par la Cour d'appel de l'Ontario pour 
écarter l'application du régime de droit civil du Québec ne s'applique pas en l'espèce. 


[111] Si la sanction d'un plan qui contient des quittances en faveur de tierces parties 
empiète sur les droits des Demanderesses reconnus par le droit civil de la Province, il 
s'agit alors de l'exercice légal du pouvoir fédéral de prépondérance dans l'application de 
la LACC.  Si les dispositions de la loi fédérale en matière d'insolvabilité sont 
incompatibles avec certaines lois provinciales, c'est le droit fédéral qui prévaut. 


[112] Selon les Demanderesses, la théorie de la prépondérance a été mal appliquée 
par les tribunaux ontariens.  Cette théorie n'a d'application que dans le cas d'un conflit 
réel entre les dispositions d'une loi fédérale et celles d'une loi provinciale. Or, en 
l'espèce, la loi fédérale ne contient aucune disposition régissant les relations des 
créanciers entre eux et n'autorise pas spécifiquement l'homologation de quittances en 


                                            
18  Case No. 09-16709 (MG). 
19  L.R.C. 1985, c. B-3. 
20  Philippe H. BÉLANGER et Sylvain RIGAUD, La Réforme en matière d'insolvabilité : nouveautés et 


codification de pratiques existantes, Cowansville, Éditions Yvon Blais, 2009, p. 169. 
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faveur de tierces parties solvables.  Puisqu'il n'y a pas de dispositions légales 
contradictoires, le recours à la théorie de la prépondérance est erroné en droit. 


[113] Les Demanderesses appuient leur proposition sur l'interprétation de nombreux 
arrêts de la Cour suprême.21 


[114] Le Tribunal n'accepte pas cette proposition.  Le nombre restreint d'articles de la 
LACC n'est pas un obstacle à l'application de la théorie de la prépondérance. 


[115] Comme le soulignait le juge Farley de la Cour supérieure de l'Ontario22, la LACC 
est une législation qui favorise l'obtention d'un compromis et d'un arrangement entre la 
compagnie et ses créanciers à titre d'alternative à la faillite pure et simple.  Elle requiert 
donc une interprétation libérale au risque de porter ombrage au droit civil établi par la 
législation provinciale. 


[116] Ainsi, la distinction entre l'existence de dispositions dans la loi et l'exercice par le 
Tribunal d'une interprétation libérale de ces dispositions pour conclure à l'inexistence de 
la théorie de la prépondérance est erronée.  Dans l'arrêt Re: Sulphur Corp. of Canada 
Ltd23, le juge S.J. Lovecchio s'exprimait comme suit : 


[28]            As indicated by Wachowich C.J.Q.B., numerous decisions in Canada 
have supported the proposition that s.11 provides the courts with broad and 
liberal power to be used to help achieve the overall objective of the CCAA. It is 
within this context that my initial Order and the June 19 Order were based. 


[35]           Parliament’s way of ensuring that the CCAA would have the necessary 
force to meet this objective was to entitle the Courts, pursuant to s. 11, to 
exercise its discretion and no specific limitations were placed on the exercise of 
that discretion. There is a logic to the lack of specificity as what is required to be 
done is often dictated at least in part by the particular circumstances of the case. 
Whether the Court should exercise that discretion is obviously a different matter 
and that will be discussed below. 


[36]            For the foregoing  reasons, I find that in the circumstances of this case, 
there is a federal statute versus a provincial statute conflict.  


Paramountcy 


[37]            Having established that the Court has a statutory basis to use its 
inherent jurisdiction in the exercise of a discretion granted under the CCAA, the 


                                            
21  Multiple Access Ltd. c. McCutcheon, [1982] 2 R.C.S. 161; Canadian Western Bank c. Alberta, [2007] 


2 R.C.S. 3; Worker's Compensation Board c. Husky Oil Operations Ltd., [1995] 3 R.C.S. 453; 
Crystalline Investments Ltd. c. Domgroup Ltd., [2004] 1 R.C.S. 60; GMAC Commercial Credit 
Corporation – Canada c. T.C.T. Logistics Inc., [2006] 2 R.C.S. 123; Re Richtree Inc., 2005 CanLII 
(ON. S.C.). 


22  Lehndorff General Parner Ltd., (1993) 17 C.B.R. 24 (Ont. C.J.), p. 31. 
23  (2002) 35 C.B.R. (4th) 304 (Alta. Q.B.), p. 311. 
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next question is whether this jurisdiction can be used to override an express 
provincial statutory provision, in this case s. 32 of the BLA.    


[38]            The case of Pacific National Lease Holding Corp. v. Sun Life Trust 
Co. was raised by Sulphur’s Counsel to draw an analogy to the paramountcy 
issue at bar.  While the facts are not identical, the case involved a conflict 
between the Court’s power pursuant to the federal CCAA and the Legal 
Professions Act of British Columbia.  In that decision, the Court found that it is 
within the Court’s jurisdiction, pursuant to the CCAA, to exercise broad “power 
and flexibility”,  and proceeded to comment on p. 6 that the CCAA “will prevail 
should a conflict arise between this and another federal or provincial statute”. I 
agree with that conclusion and would apply it in this case. 


[117] Le Tribunal conclut que la finalité de la LACC qui reflète la volonté du législateur 
justifie l'interprétation généreuse des dispositions de la loi.  La discrétion du Tribunal, 
appliquée de façon judiciaire à la situation d'insolvabilité, peut entraîner un conflit avec 
une loi provinciale.  Dans un tel cas, c'est l'application de la discrétion judiciaire de la loi 
fédérale qui prévaut. 


Les dépens 


[118] BNC soutient que la contestation des Demanderesses de sa requête est abusive 
et justifie donc sa demande de condamner ces dernières à payer, entre autres dépens, 
les frais assumés par BNC pour plaider le présent dossier. 


[119] BNC assoit sa demande sur les dispositions des articles 46, 54.1, 54.2 et 54.4 
du Code de procédure civile puisque, selon BNC, la contestation revêt toutes les 
caractéristiques de la procédure abusive.  En effet, les Demanderesses voulaient 
soumettre de nouveau devant le Tribunal les mêmes questions qui ont déjà fait l'objet 
de décisions par les tribunaux de l'Ontario.  Puisque les enjeux sont les mêmes, il s'agit 
d'une procédure abusive. 


[120] Le Tribunal constate, en effet, que les enjeux débattus originalement devant la 
Cour supérieure de l'Ontario et de la Cour d'appel, et même sur le pourvoi devant la 
Cour suprême du Canada, sont une fois de plus plaidés devant la Cour supérieure du 
Québec. 


[121] Cependant, les Demanderesses ont invoqué parmi leurs moyens de contestation 
que le Tribunal devait suivre les enseignements de l'arrêt Michaud en vertu de la règle 
du stare decisis qui n'avait pas été évoquée devant les tribunaux ontariens. 


[122] Même si cette nouvelle question peut paraître accessoire dans le débat plus 
large de l'application des articles 16 et 17 de la LACC, le Tribunal conclut cependant 
que la contestation de la requête de bene esse de BNC n'est pas abusive au sens des 
nouveaux articles du Code de procédure civile. 
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[123] Le Tribunal rappelle que ces nouveaux articles24 donnent de nouveaux outils aux 
tribunaux pour écarter les procédures clairement abusives mais ne doivent nullement 
empêcher un justiciable d'exercer ses droits de bonne foi devant les forums appropriés.  


[124] Il en va de la crédibilité du système judiciaire et des libertés fondamentales qui le 
caractérisent. 


[125] En l'espèce, les Demanderesses, qui avaient déjà introduit leur recours en 
dommages et en annulation de vente avant même le recours aux tribunaux ontariens en 
vertu de la LACC, désiraient s'assurer que tous les forums pertinents auraient 
l'opportunité de se prononcer sur le bien fondé de leurs revendications. 


[126] Dans les circonstances, le Tribunal est d'avis qu'il n'y a pas lieu de condamner 
les Demanderesses aux dommages et intérêts recherchés par BNC. 


POUR CES MOTIFS, LE TRIBUNAL :  


 ACCUEILLE la requête de benne esse de la Banque Nationale du Canada; 


 REJETTE la contestation des Demanderesses; 


 DÉCLARE que le Plan d'arrangement et de compromis portant la date du 19 
mars 2008, l'Ordonnance en homologation du Plan d'arrangement datée du 5 juin 2008 
et l'Ordonnance de mise en œuvre du Plan d'arrangement datée du 12 janvier 2009, 
approuvés par la Cour supérieure de l'Ontario, sont pleinement en vigueur et sont 
exécutoires dans la Province de Québec; 


 RÉSERVE à toutes fins que de droit tous les droits qui peuvent être exercés par 
les Demanderesses contre BNC selon les termes du Plan d'arrangement et de 
compromis dont la mise en œuvre a été ordonnée le 12 janvier 2009; 


 SUSPEND à toutes fins que de droit la procédure introductive d'instance des 
Demanderesses jusqu'à la présentation de cette réclamation selon les termes du Plan 
d'arrangement et de compromis dont la mise en œuvre a été ordonnée le 12 janvier 
2009; 


 Le tout avec dépens. 
 


 __________________________________ 
RICHARD WAGNER, J.C.S. 


 


                                            
24  Art. 54.1, 54.2, 54.3, 54.4 et 54.5 C.p.c. 
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____________________________________________________


MEMORANDUM OF DECISION OF 
THE HONOURABLE MR. JUSTICE WITTMANN


____________________________________________________


INTRODUCTION
[1] This is an application by Resurgence Asset Management LLC (“Resurgence”) for leave
to appeal the order of Paperny, J., dated June 27, 2000, pursuant to proceedings under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended, (“CCAA”). The
order sanctioned a plan of compromise and arrangement (“the Plan”) proposed by Canadian
Airlines Corporation (“CAC”) and Canadian Airlines International Ltd. (“CAIL”) (together,
“Canadian”) and dismissed an application by Resurgence for a declaration that Resurgence was
an  unaffected creditor under the Plan.


BACKGROUND
[2] Resurgence was the holder of 58.2 per cent of $100,000,000.00 (U.S.) of the unsecured
notes issued by CAC.


[3] CAC was a publicly traded Alberta corporation which, prior to the June 27 order of
Paperny, J., owned 100 per cent of the common shares of CAIL, the operating company of
Canadian Airlines.


[4] Air Canada is a publicly traded Canadian corporation. Air Canada owned 10 per cent of
the shares of 853350 Alberta Ltd. (“853350”), which prior to the June 27 order of Paperny, J.,
owned all the preferred shares of CAIL.


[5] As described in detail by the learned chambers judge in her reasons, Canadian had been
searching for a decade for a solution to its ongoing, significant financial difficulties. By
December 1999,  it was on the brink of bankruptcy. In a series of transactions including
853350’s acquisition of the preferred shares of CAIL, Air Canada infused capital into Canadian
and assisted in debt restructuring. 


[6] Canadian came to the conclusion that it must conclude its debt restructuring to permit the
completion of a full merger between Canadian and Air Canada. On February 1, 2000, to secure
liquidity to continue operating until debt restructuring was achieved, Canadian announced a
moratorium on payments to lessors and lenders. CAIL, Air Canada and lessors of 59 aircraft 
reached an agreement in principle on a restructuring plan. They also reached agreement with
other secured creditors and several major unsecured creditors with respect to restructuring.


[7] Canadian still faced threats of proceedings by secured creditors. It commenced
proceedings under the CCAA on March 24, 2000. Pricewaterhouse Coopers Inc. was appointed
as Monitor by court order.
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[8] Arrangements with various aircraft lessors, lenders and conditional vendors which would
benefit Canadian by reducing rates and other terms were approved by court orders dated April
14, 2000 and May 10, 2000.


[9] On April 25, 2000, in accordance with the March 24 court order, Canadian filed the Plan
which was  described as having three principal objectives:


(a) To provide near term liquidity so that Canadian can sustain operations;


(b) To allow for the return of aircraft not required by Canadian; and


(c) To permanently adjust Canadian’s debt structure and lease facilities to reflect the
current market for asset value and carrying costs in return for Air Canada providing a
guarantee of the restructured obligations.


[10] The Plan generally provided for stakeholders by category as follows:


(a) Affected unsecured creditors, which included unsecured noteholders, aircraft
claimants, executory contract claimants, tax claimants and various litigation claimants,
would receive 12 cents per dollar (later changed to 14 cents per dollar) of approved
claims;


(b) Affected secured creditors, the senior secured noteholders, would receive 97 per cent
of the principal amount of their claim plus interest and costs in respect of their secured
claim, and a deficiency claim as unsecured creditors for the remainder;


(c) Unaffected unsecured creditors, which included Canadian’s employees, customers
and suppliers of goods and services, would be unaffected by the Plan; 
(d) Unaffected secured creditor, the Royal Bank, CAIL’s operating lender, would not be
affected by the Plan.


[11] The Plan also proposed share capital reorganization by having all CAIL common shares
held by CAC converted into a single retractable share, which would then be retracted by CAIL
for $1.00, and all CAIL preferred shares held by 853350 converted into CAIL common shares.
The Plan provided for amendments to CAIL’s articles of incorporation to effect the proposed
reorganization.


[12] On May 26, 2000, in accordance with the orders and directions of the court, two classes
of creditors, the senior secured noteholders and the affected unsecured creditors voted on the
Plan as amended. Both classes approved the Plan by the majorities required by ss. 4 and 5 of the
CCAA. 
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[13] On May 29, 2000, by notice of motion, Canadian sought court sanction of the Plan under
s. 6 of the CCAA and an order for reorganization pursuant to s. 185 of the Business
Corporations Act (Alberta), S.A. 1981, c. B-15 as amended (“ABCA”). Resurgence was among
those who opposed the Plan. Its application, along with that of four shareholders of CAC, was
ordered to be tried during a hearing to consider the fairness and reasonableness of the Plan (“the
fairness hearing”).


[14] Resurgence sought declarations that the actions of Canadian, Air Canada and 853350
constitute an amalgamation, consolidation or merger with or into Air Canada or a conveyance or
transfer of all or substantially all of Canadian’s assets to Air Canada; that any plan of
arrangement involving Canadian will not affect Resurgence and directing the repurchase of their
notes pursuant to provisions of their trust indenture and that the actions of Canadian, Air Canada
and 853350 were oppressive and unfairly prejudicial to it pursuant to s. 234 of the ABCA.


[15] The fairness hearing lasted two weeks during which viva voce evidence of six witnesses
was heard, including testimony of the chief financial officers of Canadian and Air Canada.
Submissions by counsel were made on behalf of the federal government, the Calgary and
Edmonton airport authorities, unions representing employees of Canadian and various creditors
of Canadian. The court also received two special reports from the Monitor.


[16] As part of assessing the fairness of the Plan, the learned chambers judge received a 
liquidation analysis of CAIL, prepared by the Monitor, in order to estimate the amounts that
might be recovered by CAIL’s creditors and shareholders in the event that CAIL’s assets were
disposed of by a receiver or trustee. The Monitor concluded that liquidation would result in a
shortfall to certain secured creditors, that recovery by unsecured creditors would be between one
and three cents on the dollar, and that there would be no recovery by shareholders.


[17] The learned chambers judge stated that she agreed with the parties opposing the Plan 
that it was not perfect, but it was neither illegal, nor oppressive, and therefore, dismissed the
requested declarations and relief sought by Resurgence. Further, she held that the Plan was the
only alternative to bankruptcy as ten years of struggle and failed creative attempts at
restructuring clearly demonstrated. She ruled that the Plan was fair and reasonable and deserving
of the sanction of the court. She granted the order sanctioning the Plan, and the application
pursuant to s. 185 of the ABCA to reorganize the corporation.


LEAVE TO APPEAL UNDER THE CCAA
[18] The CCAA provides for appeals to this Court as follows:


13. Except in the Yukon Territory, any person dissatisfied with an
order or a decision made under this Act may appeal therefrom on
obtaining leave of the judge appealed from or of the court or a
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judge or the court to which the appeal lies and on such terms as to
security and in other respects as the judge or court directs.


[19] As set out in Resurgence Asset Management LLC v. Canadian Airlines Corporation,
2000 ABCA 149 (Online: Alberta Courts)(“Resurgence No. 1"), a decision on a leave
application sought earlier in this action, and as conceded by all the parties to this application, the
criterion to be applied in an application for leave to appeal is that there must be serious and
arguable grounds that are of real and significant interest to the parties. This criterion subsumes
four factors to be considered by the court:


(1) whether the point on appeal is of significance to the practice;
(2) whether the point raised is of significance to the action itself;
(3) whether the appeal is prima facie meritorious or, on the other hand, whether it is
frivolous; and
(4) whether the appeal will unduly hinder the progress of the action.


[20] The respondents argue that apart from the test for leave, mootness is an additional
overriding factor in the present case which is dispositive against the granting of leave to appeal.


MOOTNESS
[21] In Galcor Hotel Managers Ltd. v. Imperial Financial Services Ltd. (1993), 81 B.C.L.R.
(2) 142 (C.A.), an order authorizing the distribution of substantially all the assets of a limited
partnership had been fully performed. The appellants appealed, seeking to have the order
vacated. The appellants had unsuccessfully applied for a stay of the order. In deciding whether to
allow the appeal to be presented, Gibbs, J.A., for the court, said there was no merit, substance or
prospective benefit that could accrue to the appellants, and that the appeal was therefore moot.


[22] In Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342, Sopinka, J. for the
court, held that where there is no longer a live controversy or concrete dispute, an appeal is
moot.


[23] No stay of the June 27 order was obtained or even sought. In reliance on that order, most
of the transactions contemplated by the Plan have been completed. According to the Affidavit of
Paul Brotto, sworn July 6, 2000, filed July 7, 2000, the following occurred:


5. The transactions contemplated by the Plan have been completed in
reliance upon the Sanction Order. The completion of the transactions has
involved, among other things, the following steps:


(a) Effective July 4, 2000, all of the depreciable property of CAIL
was transferred to a wholly-owned subsidiary of CAIL and leased
back from such subsidiary by CAIL;
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(b) Articles of Reorganization of CAIL, being Schedule “D” to the
Plan (which is Exhibit “A” to the Sanction Order), were filed and a
Certificate of Amendment and Registration of Restated Articles
was issued by the Registrar of Corporations pursuant to the
Sanction Order, and in accordance with sections 185 and 255 of
the Business Corporations Act (Alberta) (the “Certificate”) on July
5, 2000. Pursuant to the Articles of Reorganization, the common
shares of CAIL formerly held by CAC were converted to
retractable preferred shares and the same were retracted. All
preferred shares of CAIL held by 853350 Alberta Ltd. (“853350")
were converted into CAIL common shares;


(c) The “Section 80.04 Agreement” referred to in the Plan between
CAIL and CAC, pursuant to which certain forgiveness of debt
obligations under s.80 of the Income Tax Act were transferred
from CAIL to CAC, has been entered into as of July 5, 2000;


(d) Payment of $185,973,411 (US funds) has been made to the
Trustee on behalf of all holders of Senior Secured Notes as
provided for in the Plan and 853350 has acquired the Amended
Secured Intercompany Note; and


(e) Payments have been made to Affected Unsecured Creditors
holding Unsecured Proven Claims and further payments will be
made upon the resolution of disputed claims by the Claims officer;
and


(f) It is expected that payment will be made within several days of
the date of this Affidavit to the Trustee, on behalf of the Unsecured
Notes, in the amount 14 percent of approximately $160,000,000.


[24] In Norcan Oils Ltd. v. Fogler, [1965] S.C.R. 36, it was held that the Alberta Supreme
Court Appellate Division could not set aside or revoke a certificate of amalgamation after the
registrar of companies had issued the certificate in accordance with a valid court order and the
corporations legislation. A notice appealing the order had been served but no stay had been
obtained. Absent express legislative authority to reverse the process once the certificate had been
issued, the majority of the Supreme Court of Canada held the amalgamation could not be
unwound and therefore, an appellate court ought not to make an order which could have no
effect.


[25] Courts following Norcan have recognized that any right to appeal will be lost if a party
does not obtain a stay of the filing of an amalgamation approval order: Re Universal
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Explorations Ltd. and Petrol Oil & Gas Company Limited (1982), 35 A.R. 71 (Q.B.) and Re
Gibbex Mines Ltd. et al., [1975] 2 W.W.R. 10 (B.C.S.C.).


[26] Norcan applies to bind this Court in the present action where CAIL’s articles of
reorganization were filed with the Registrar of Corporations on July 5, 2000 and pursuant to the
provisions of the ABCA, a certificate amending the articles was issued. The certificate cannot
now be rescinded. There is no provision in the ABCA for reversing a reorganization. 


[27] The respondents point out that there are other irreversible changes which have occurred
since the date of the June 27, 2000 order. They include changes in share structure, changes in
management personnel, implementation of a restructuring plan that included a repayment
agreement with its principal lender and other creditors and payments to third parties. [Affidavit
of Paul Brotto, paras. 6, 7, 8, 9, 10, 11, 12.]


[28] The applicant relies on Re Blue Range Resource Corp. (1999), 244 A.R. 103, (C.A.), to
argue that leave to appeal can be granted after a CCAA plan has been implemented. In that case,
as noted by Fruman, J.A. at 106, a plan was in place and an appeal of the issues which were
before her would not unduly hinder the progress of restructuring. 


[29] In this case, however, the proposed appeal by Resurgence would interfere with the
restructuring since the remedies it seeks requires that the Plan be set aside. One proposed ground
of appeal attacks the fairness and reasonableness of the Plan itself when the Plan has been almost
fully implemented. It cannot be said that the proposed appeal would not unduly hinder the
progress of restructuring. 


[30] If the proposed appeal were allowed, this Court cannot rewrite the Plan; nor could it
remit the matter back to the CCAA supervising judge for such purpose. It must either uphold or
set aside the approval of the  Plan granted by the court below. In effect, if Resurgence succeeded
on appeal, the Plan would be vacated. However, that remedy is no longer possible, at minimum,
because the certificate issued by the Registrar cannot be revoked. As stated in Norcan, an
appellate court cannot order a remedy which could have no effect. This Court cannot order that
the Plan be undone in its entirety.


[31] Similarly, the other ground of Resurgence’s proposed appeal, oppression under s. 234 of
the ABCA, cannot be allowed since that remedy must be granted within the context of the CCAA
proceedings. As recognized by the learned chambers judge, allegations of oppression were
considered  in the test for fairness when seeking judicial sanction of the Plan.  As she discussed
at paragraphs 140-145 of her reasons, the starting point in any determination of oppression under
the ABCA requires an understanding of the rights, interests and reasonable expectations which
must be objectively assessed. In this action, the rights, interests and reasonable expectations of
both shareholders and creditors must be considered through the lens of CCAA insolvency
legislation. The complaints of Resurgence, that its rights under its trust indenture have been
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ignored or eliminated, are to be seen as the function of the insolvency, and not of oppressive
conduct. As a consequence, even if Resurgence were to successfully appeal on the ground of
oppression, the remedy would not be to give effect to the terms of the trust indenture. This Court
could only hold that the fairness test for the court’s sanction was not met and therefore, the
approval of the Plan should be set aside.  Again, as explained above, reversing the Plan is no
longer possible.


[32] The applicant was unable to point to any issue where this Court could grant a remedy and
yet leave the Plan unaffected. It proposed on appeal to seek a declaration that it be declared an
unaffected unsecured creditor. That is not a ground of appeal but is rather a remedy. As the
respondents argued, the designation of Resurgence as an affected unsecured creditor was part of
the Plan. To declare it an unaffected unsecured creditor requires vacating the Plan. On every
ground proposed by the applicant, it appears that the response of this Court can only be to either
uphold or set aside the approval of the court below.  Setting aside the approval is no longer
possible since essential elements of the Plan have been implemented and are now irreversible.
Thus, the applicant cannot be granted the remedy it seeks. No prospective benefit can accrue to
the applicant even if it succeeded on appeal. The appeal, therefore, is moot.


DISCRETION TO HEAR MOOT APPEALS
[33] Even if an appeal could provide no benefit to the applicants, should leave be granted?


[34] In Borowski, supra, Sopinka, J. described the doctrine of mootness at 353. He said that,
as an aspect of a general policy or practice, a court may decline to decide a case which raises
merely a hypothetical or abstract questions and will apply the doctrine when the decision of the
court will have no practical effect of resolving some controversy affecting the rights of parties. 


[35] After discussing the principles involved in deciding whether an issue was moot, Sopinka,
J. continued at 358 to describe the second stage of the analysis by examining the basis upon
which a court should exercise its discretion either to hear or decline to hear a moot appeal. He
examined three underlying factors in the rationale for the exercise of discretion in departing from
the usual practice. The first is the requirement of an adversarial context which helps guarantee
that issues are well and fully argued when resolving legal disputes. He suggested the presence of
collateral consequences may provide the necessary adversarial context. Second is the concern for
judicial economy which requires that special circumstances exist in a case to make it worthwhile
to apply scare judicial resources to resolve it. Third is the need for the court to demonstrate a
measure of awareness of its proper law-making function as the adjudicative branch in the
political framework. Judgments in the absence of a dispute may be viewed as intruding into the
role of the legislative branch. He concluded at 363:


In exercising its discretion in an appeal which is moot, the court
should consider the extent to which each of the three basic
rationalia for enforcement of the mootness doctrine is present. This
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is not to suggest that it is a mechanical process. The principles
identified above may not all support the same conclusion. The
presence of one or two of the factors may be overborne by the
absence of the third and vice versa.


[36] The third factor underlying the rationale does not apply in this case. As for the first
criterion,  the circumstances of this case do not reveal any collateral consequences, although, it
may be assumed that the necessary adversarial context could be present. However, there are no
special circumstances making it worthwhile for this Court to ration scarce judicial resources to
the resolution of this dispute. This outweighs the other two factors in concluding that the
mootness doctrine should be enforced.


[37] On the ground of mootness, leave to appeal should not be granted.


[38] I am supported in this conclusion by similar cases before the British Columbia Court of
Appeal, Sparling v. Northwest Digital Ltd. (1991), 47 C.P.C. (2d) 124 and Galcor, supra. 


[39] In Sparling, a company sought to restructure its financial basis and called a special
meeting of shareholders. A court order permitted the voting of certain shares at the shareholders’
meeting. A director sought to appeal that order. On the basis of the initial order, the meeting was
held, the shares were voted and some significant changes to the company occurred as a result.
Hollinrake, J.A. for the court described these as substantial changes which are irreversible. He
found that the appeal was moot because there was no longer a live controversy. After
considering Borowski, he also concluded that the court should not exercise its discretion to
depart from the usual practice of declining to hear moot appeals. 


[40] In Galcor, as stated earlier, an order authorizing the distribution of certain monies to
limited partners was appealed. A stay was sought but the application was dismissed. An
injunction to restrain the distribution of monies was also sought and refused. The monies were
distributed. The B.C. Court of Appeal held there was no merit, no substance and no prospective
benefit to the appellants nor could they find any merit in the argument that there would be a
collateral advantage if the appeal were heard and allowed. None of the criteria in Borowski were
of assistance as there was no issue of public importance and no precedent value to other cases.
Gibbs, J.A. was of the opinion it would not be prudent to use judicial time to hear a moot case as
the rationing of scarce judicial resources was of importance and concern to the court.


APPLICATION OF THE CRITERIA FOR LEAVE
[41] In any event, consideration of the usual factors in granting leave to appeal does not result
in the granting of leave.


[42] In particular, the applicant has not established prima facie meritorious grounds. The
issue in the proposed appeal must be whether the learned chambers judge erred in determining
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that the Plan was fair and reasonable. As discussed in Resurgence No. 1, regard must be given to
the standard of review this Court would apply on appeal when considering a leave application.
The applicant has been unable to point to an error on a question of law, or  an overriding and
palpable error in the findings of fact, or an error in the learned chambers judge’s exercise of
discretion.


[43] Resurgence submits that serious and arguable grounds surround the following issues: (a) 
Should Resurgence be treated as an unaffected creditor under the Plan? and (b) Should the Plan
have been sanctioned under s. 6 of the CCAA?  The applicant cannot show that either issue is
based on an appealable error.


[44] On the second issue, the main argument of the applicant is that the learned chambers
judge failed to appreciate that the vote in favour of the Plan was not fair. At bottom, most of the
submissions Resurgence made on this issue are directed at the learned chambers judge’s
conclusion that shareholders and creditors of Canadian would not be better off in bankruptcy
than under the Plan. To appeal this conclusion, based on the findings of fact and exercise of
discretion, Resurgence must establish that it has a prima facie meritorious argument that the
learned chambers judge’s error was overriding and palpable, or created an unreasonable result.
This, it has not done. 


[45] Resurgence also argues that the acceptance of the valuations given by the Monitor to
certain assets, in particular, Canadian Regional Airlines Limited (“CRAL”), the pension surplus
and the international routes was in error. The Monitor did not attribute value to these assets when
it prepared the liquidation analysis. Resurgence argued that the learned chambers judge erred
when she held that the Monitor was justified in making these omissions.


[46] Resurgence argued that CRAL was worth as much as $260 million to Air Canada. The
Monitor valued CRAL on a distressed sale basis. It assumed that without CAIL’s national and
international network to feed traffic and considering the negative publicity which the failure of
CAIL would cause, CRAL would immediately stop operations. 


[47] The learned chambers judge found that there was no evidence of a potential purchaser for
CRAL. She held that CRAL had a value to CAIL and could provide value of Air Canada, but
this was attributable to CRAL’s ability to feed traffic to and take traffic from the national and
international service of CAIL. She held that the Monitor properly considered these factors. The
$260 million dollar value was based on CRAL as a going concern which was a completely
different scenario than a liquidation analysis. She accepted the liquidation analysis on the basis
that if CAIL were to cease operations, CRAL would be obliged to do so as well and that would
leave no going concern for Air Canada to acquire.


[48] CRAL may have some value, but even assuming that, Resurgence has not shown that it
has a prima facie meritorious argument that the learned chambers judge committed an overriding
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and palpable error in finding that the Monitor was justified in concluding CRAL would not have
any value assuming a windup of CAIL. She found that there was no evidence of a market for
CRAL as a going concern. Her preference for the liquidation analysis was a proper exercise of
her discretion and cannot be said to have been unreasonable.


[49] Resurgence also argued that the pension plan surplus must be given value and included in
the liquidation analysis because the surplus may revert to the company depending upon the terms
of the plan. There was some evidence that in the two pension plans, with assets over $2 billion,
there may be a surplus of $40 million. The Monitor attributed no value because of concerns
about contingent liabilities which made the true amount of any available surplus indefinite and
also because of the uncertainty of the entitlement of Canadian to any such amount.


[50] The learned chambers judge found that no basis had been established for any surplus
being available to be withdrawn from an ongoing pension plan. She also found that the evidence
showed the potential for significant contingencies. Upon termination of the plan, further
reductions for contingent benefits payable in accordance with the plans, any wind up costs,
contribution holidays and litigation costs would affect a determination of whether there was a
true surplus. The evidence before the learned chambers judge included that of the unionized
employees who expected to dispute all the calculations of the pension plan surplus and the
entitlement to the surplus.  The learned chambers judge observed also that the surplus could
quickly disappear with relatively minor changes in the market value of the securities held or in
the calculation of liabilities. She concluded that given all variables, the existence of any surplus
was doubtful at best and held that ascribing a zero value was reasonable in the circumstances.
[51] In addition to the evidence upon which the learned chambers judge based her conclusion,
she is also supported by the case law which demonstrates that even if a pension surplus existed
and was accessible, entitlement is a complex question: Schmidt v. Air Products of Canada Ltd.,
[1994] 2 S.C.R. 611 (S.C.C.).


[52] Resurgence argued that the international routes of Canadian should have been treated as
valuable assets. The Monitor took the position that the international routes were unassignable
licences in control of the Government of Canada and not property rights to be treated as assets
by the airlines. Resurgence argues that the Monitor’s conclusion was wrong because there was
evidence that the international routes had value. In December 1999, CAIL sold its Toronto -
Tokyo route to Air Canada for $25 million. Resurgence also pointed to statements made by
Canadian’s former president and CEO in mid-1999 that the value of its international routes was
$2 billion. It further noted that in the United States, where the government similarly grants
licences to airlines for international routes, many are bought and sold.


[53] The learned chambers judge found the evidence indicated that the $25 million paid for
the Toronto-Tokyo route was not an amount derived from a valuation but was the amount CAIL
needed for its cash flow requirements at the time of the transaction in order to survive. She found
that the statements that CAIL’s international routes were worth $2 billion reflected the amount
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CAIL needed to sustain liquidity without its international routes and was not the market value of
what could realistically be obtained from an arm’s length purchaser. She found there was no
evidence of the existence of an arm’s length purchaser. As the respondents pointed out, the
Canadian market cannot be compared to the United States. Here in Canada, there is no other
airline which would purchase international routes, except Air Canada. Air Canada argued that it
is pure speculation to suggest it would have paid for the routes when it could have obtained the
routes in any event if Canadian went into liquidation.


[54] Even accepting Resurgence’s argument that those assets should have been given some
value, the applicant has not established a prima facie meritorious argument that the learned
chambers judge was unreasonable to have accepted the valuations based on a liquidation analysis
rather than a market value or going concern analysis nor that she lacked any evidence upon
which to base her conclusions. She found that the evidence was overwhelming that all other
options had been exhausted and have resulted in failure. As described above, she had evidence
upon which to accept the Monitor’s valuations of the disputed assets. It is not the role of this
Court to review the evidence and substitute its opinion for that of the learned chambers judge.
She properly exercised her discretion and she had evidence upon which to support her
conclusions. The applicant, therefore, has not established that its appeal is prima facie
meritorious.


[55] On the first issue, Resurgence argues that it should be an unaffected creditor to pursue its
oppression remedy. As discussed above, the oppression remedy cannot be considered outside the
context of the CCAA proceedings. The learned chambers judge concluded that the complaints of
Resurgence were the result of the insolvency of Canadian and not from any oppressive conduct.
The applicant has not established any prima facie error committed by the learned chambers
judge in reaching that conclusion.


[56] Thus, were this appeal not moot, leave would not be granted as the applicant has not met
the threshold for leave to appeal.


CONCLUSION
[57] The application for leave to appeal is dismissed because it is moot, and in any event, no
serious and arguable grounds have been established upon which to found the basis for granting
leave.


APPLICATION HEARD on August 3, 2000,


MEMORANDUM FILED at Calgary, Alberta,
this 29th day of August, 2000
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______________________________
WITTMANN, J.A.
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I.  INTRODUCTION


[1] After a decade of searching for a permanent solution to its ongoing, significant 
financial problems, Canadian Airlines Corporation (“CAC”) and Canadian Airlines
International Ltd. (“CAIL”) seek the court’s sanction to a plan of arrangement filed under the
Companies’ Creditors Arrangement Act (“CCAA”) and sponsored by its historic rival, Air
Canada Corporation (“Air Canada”).  To Canadian, this represents its last choice and its only
chance for survival.  To Air Canada, it is an opportunity to lead the restructuring of the
Canadian airline industry, an exercise many suggest is long overdue.  To over 16,000
employees of Canadian, it means continued employment.  Canadian Airlines will operate as a
separate entity and continue to provide domestic and international air service to Canadians.
Tickets of the flying public will be honoured and their frequent flyer points maintained.  Long
term business relationships with trade creditors and suppliers will continue. 


[2] The proposed restructuring comes at a cost.  Secured and unsecured creditors are being
asked to accept significant compromises and shareholders of CAC are being asked to accept
that their shares have no value.  Certain unsecured creditors oppose the plan, alleging it is
oppressive and unfair.  They assert that Air Canada has appropriated the key assets of
Canadian to itself.  Minority shareholders of CAC, on the other hand, argue that Air Canada’s
financial support to Canadian, before and during this restructuring process, has increased the
value of Canadian and in turn their shares.  These two positions are irreconcilable, but do
reflect the perception by some that this plan asks them to sacrifice too much.


[3] Canadian has asked this court to sanction its plan under s. 6 of the CCAA.  The court’s
role on a sanction hearing is to consider whether the plan fairly balances the interests of all the
stakeholders.  Faced with an insolvent organization, its role is to look  forward and ask: does
this plan represent a fair and reasonable compromise that will permit a viable commercial
entity to emerge?  It is also an exercise in assessing current reality by comparing available
commercial alternatives to what is offered in the proposed plan.


II.  BACKGROUND


Canadian Airlines and its Subsidiaries


[4] CAC and CAIL are corporations incorporated or continued under the Business
Corporations Act of Alberta, S.A. 1981, c. B-15 (“ABCA”).  82% of CAC’s shares are held by
853350 Alberta Ltd.(“853350") and the remaining 18% are held publicly. CAC, directly or
indirectly, owns the majority of voting shares in and controls the other Petitioner, CAIL and
these shares represent CAC’s principal asset. CAIL owns or has an interest in a number of
other corporations directly engaged in the airline industry or other businesses related to the
airline industry, including Canadian Regional Airlines Limited (“CRAL”).    Where the
context requires, I will refer to CAC and CAIL  jointly as “Canadian” in these reasons.


20
00


 A
BQ


B 
44


2 
(C


an
LI


I)







Page: 3


[5] In the past fifteen years, CAIL has grown from a regional carrier operating under the
name Pacific Western Airlines ("PWA") to one of Canada's two major airlines. By mid-1986,
Canadian Pacific Air Lines Limited ("CP Air"), had acquired the regional carriers Nordair Inc.
("Nordair") and Eastern Provincial Airways ("Eastern").  In February, 1987, PWA completed
its purchase of CP Air from Canadian Pacific Limited. PWA then merged the four predecessor
carriers (CP Air, Eastern, Nordair, and PWA) to form one airline, "Canadian Airlines
International Ltd.", which was launched in April, 1987.


[6] By April, 1989, CAIL had acquired substantially all of the common shares of Wardair
Inc. and completed the integration of CAIL and Wardair Inc. in 1990.


[7] CAIL and its subsidiaries provide international and domestic scheduled and charter air
transportation for passengers and cargo.  CAIL provides scheduled services to approximately
30 destinations in 11 countries. Its subsidiary, Canadian Regional Airlines (1998) Ltd.
(“CRAL 98")  provides scheduled services to approximately 35 destinations in Canada and the
United States.  Through code share agreements and marketing alliances with leading carriers,
CAIL and its subsidiaries provide service to approximately 225 destinations worldwide. CAIL
is also engaged in charter and cargo services and the provision of services to third parties,
including aircraft overhaul and maintenance, passenger and cargo handling, flight simulator
and equipment rentals, employee training programs and the sale of Canadian Plus frequent
flyer points.  As at December 31, 1999, CAIL operated approximately 79 aircraft.


[8] CAIL directly and indirectly employs over 16,000 persons, substantially all of whom
are located in Canada. The balance of the employees are located in the United States, Europe,
Asia, Australia, South America and Mexico.  Approximately 88% of the active employees of
CAIL are subject to collective bargaining agreements.


Events Leading up to the CCAA Proceedings


[9] Canadian’s financial difficulties significantly predate these proceedings.


[10] In the early 1990s, Canadian experienced significant losses from operations and
deteriorating liquidity.  It completed a financial restructuring in 1994 (the "1994
Restructuring") which involved employees contributing $200,000,000 in new equity in return
for receipt of entitlements to common shares.  In addition,  Aurora Airline Investments, Inc.
("Aurora"), a subsidiary of AMR Corporation ("AMR"), subscribed for $246,000,000 in
preferred shares of CAIL.  Other AMR subsidiaries entered into comprehensive services and
marketing arrangements with CAIL.  The governments of Canada, British Columbia and
Alberta provided an aggregate of $120,000,000 in loan guarantees. Senior creditors, junior
creditors and shareholders of CAC and CAIL and its subsidiaries converted approximately
$712,000,000 of obligations into common shares of CAC or convertible notes issued jointly by
CAC and CAIL and/or received warrants entitling the holder to purchase common shares.


[11] In the latter half of 1994, Canadian built on the improved balance sheet provided by the
1994 Restructuring, focussing on strict cost controls, capacity management and aircraft
utilization.  The initial results were encouraging. However, a number of factors including
higher than expected fuel costs, rising interest rates, decline of the Canadian dollar, a strike by
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pilots of Time Air and the temporary grounding of Inter-Canadien's ATR-42 fleet undermined
this improved operational performance.  In 1995, in response to additional capacity added by
emerging charter carriers and Air Canada on key transcontinental routes, CAIL added
additional aircraft to its fleet in an effort to regain market share.  However, the addition of
capacity coincided with the slow-down in the Canadian economy leading to traffic levels that
were significantly below expectations.  Additionally, key international routes of CAIL failed to
produce anticipated results.  The cumulative losses of CAIL from 1994 to 1999 totalled $771
million and from January 31, 1995 to August 12, 1999, the day prior to the issuance by the
Government of Canada of an Order under Section 47 of the Canada Transportation Act
(relaxing certain rules under the Competition Act to facilitate a restructuring of the airline
industry and described further below), the trading price of Canadian's common shares declined
from $7.90 to $1.55.


[12] Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity
position.  In 1996, Canadian faced an environment where the domestic air travel market saw
increased capacity and aggressive price competition by two new discount carriers based in
western Canada.  While Canadian's traffic and load factor increased indicating a positive
response to Canadian's post-restructuring business plan, yields declined.  Attempts by
Canadian to reduce domestic capacity were offset by additional capacity being introduced by
the new discount carriers and Air Canada.  


[13] The continued lack of sufficient funds from operations made it evident by late fall of
1996 that Canadian needed to take action to avoid a cash shortfall in the spring of 1997.  In
November 1996, Canadian announced an operational restructuring plan (the "1996
Restructuring") aimed at returning Canadian to profitability and subsequently implemented a
payment deferral plan which involved a temporary moratorium on payments to certain lenders
and aircraft operating lessors to provide a cash bridge until the benefits of the operational
restructuring were fully implemented.  Canadian was able successfully to obtain the support of
its lenders and operating lessors such that the moratorium and payment deferral plan was able
to proceed on a consensual basis without the requirement for any court proceedings.


[14] The objective of the 1996 Restructuring was to transform Canadian into a sustainable
entity by focussing on controllable factors which targeted earnings improvements over four
years.  Three major initiatives were adopted:   network enhancements, wage concessions as
supplemented by fuel tax reductions/rebates, and overhead cost reductions.


[15] The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial
results when Canadian and its subsidiaries reported a consolidated net income of $5.4 million,
the best results in 9 years.


[16] In early 1998, building on its 1997 results, Canadian took advantage of a strong market
for U.S. public debt financing in the first half of 1998 by issuing U.S. $175,000,000 of senior
secured notes in April, 1998 (“Senior Secured Notes”) and U.S. $100,000,000 of unsecured
notes in August, 1998 (“Unsecured Notes”).


[17] The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to
offset a number of new factors which had a significant negative impact on financial
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performance, particularly in the fourth quarter.  Canadian's eroded capital base gave it limited
capacity to withstand negative effects on traffic and revenue.  These factors included lower
than expected operating revenues resulting from a continued weakness of the Asian
economies, vigorous competition in Canadian's key western Canada and the western U.S.
transborder markets, significant price discounting in most domestic markets following a labour
disruption at Air Canada and CAIL's temporary loss of the ability to code-share with American
Airlines on certain transborder flights due to a pilot dispute at American Airlines.  Canadian
also had increased operating expenses primarily due to the deterioration of the value of the
Canadian dollar and additional airport and navigational fees imposed by NAV Canada which
were not recoverable by Canadian through fare increases because of competitive pressures.
This resulted in Canadian and its subsidiaries reporting a consolidated loss of $137.6 million
for 1998.


[18] As a result of these continuing weak financial results, Canadian undertook a number of
additional strategic initiatives including entering the oneworldTM Alliance, the introduction
of its new "Proud Wings" corporate image, a restructuring of CAIL 's Vancouver hub, the sale
and leaseback of certain aircraft, expanded code sharing arrangements and the implementation
of a service charge in an effort to recover a portion of the costs relating to NAV Canada fees. 


[19] Beginning in late 1998 and continuing into 1999, Canadian tried to access equity
markets to strengthen its balance sheet. In January, 1999, the Board of Directors of CAC
determined that while Canadian needed to obtain additional equity capital, an equity infusion
alone would not address the fundamental structural problems in the domestic air transportation
market.


[20] Canadian believes that its financial performance was and is reflective of structural
problems in the Canadian airline industry, most significantly, over capacity in the domestic air
transportation market. It is the view of Canadian and Air Canada that Canada's relatively small
population and the geographic distribution of that population is unable to support the
overlapping networks of two full service national carriers.  As described further below, the
Government of Canada has recognized this fundamental problem and has been instrumental in
attempts to develop a solution. 


Initial Discussions with Air Canada


[21] Accordingly, in January, 1999, CAC's Board of Directors directed management to
explore all strategic alternatives available to Canadian, including discussions regarding a
possible merger or other transaction involving Air Canada.


[22] Canadian had discussions with Air Canada in early 1999. AMR also participated in
those discussions.  While several alternative merger transactions were considered in the course
of these discussions, Canadian, AMR and Air Canada were unable to reach agreement.


[23] Following the termination of merger discussions between Canadian and Air Canada,
senior management of Canadian, at the direction of the Board and with the support of AMR,
renewed its efforts to secure financial partners with the objective of obtaining either an equity
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investment and support for an eventual merger with Air Canada or immediate financial support
for a merger with Air Canada. 


Offer by Onex


[24] In early May, the discussions with Air Canada having failed, Canadian focussed its
efforts on discussions with Onex Corporation ("Onex") and AMR concerning the basis upon
which a merger of Canadian and Air Canada could be accomplished. 


[25] On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex,
AMR and Airline Industry Revitalization Co. Inc. ("AirCo") (a company owned jointly by
Onex and AMR and controlled by Onex).  The Arrangement Agreement set out the terms of a
Plan of Arrangement providing for the purchase by AirCo of all of the outstanding common
and non-voting shares of CAC.  The Arrangement Agreement was conditional upon, among
other things, the successful completion of a simultaneous offer by AirCo for all of the voting
and non-voting shares of Air Canada.  On August 24, 1999, AirCo announced its offers to
purchase the shares of both CAC and Air Canada and to subsequently merge the operations of
the two airlines to create one international carrier in Canada. 


[26] On or about September 20, 1999 the Board of Directors of Air Canada recommended
against the AirCo offer.  On or about October 19, 1999, Air Canada announced its own
proposal to its shareholders to repurchase shares of Air Canada.  Air Canada's announcement
also indicated Air Canada's intention to make a bid for CAC and to proceed to complete a
merger with Canadian subject to a restructuring of Canadian's debt.


[27] There were several rounds of offers and counter-offers between AirCo and Air Canada. 
On November 5, 1999, the Quebec Superior Court ruled that the AirCo offer for Air Canada
violated the provisions of the Air Canada Public Participation Act.  AirCo immediately
withdrew its offers. At that time, Air Canada indicated its intention to proceed with its offer for
CAC.


[28] Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air
Canada's stated intention to proceed with its offer, there was a renewed uncertainty about
Canadian's future which adversely affected operations.  As described further below, Canadian
lost significant forward bookings which further reduced the company's remaining liquidity.


Offer by 853350


[29] On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as
to 10% by Air Canada) made a formal offer for all of the common and non-voting shares of
CAC.  Air Canada indicated that the involvement of 853350 in the take-over bid was necessary
in order to protect Air Canada from the potential adverse effects of a restructuring of
Canadian's debt and that Air Canada would only complete a merger with Canadian after the
completion of a debt restructuring transaction.  The offer by 853350 was conditional upon,
among other things, a satisfactory resolution of AMR's claims in respect of Canadian and a
satisfactory resolution of certain regulatory issues arising from the announcement made on
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October 26, 1999 by the Government of Canada regarding its intentions to alter the regime
governing the airline industry.


[30] As noted above, AMR and its subsidiaries and affiliates had certain agreements with
Canadian arising from AMR's investment (through its wholly owned subsidiary, Aurora
Airline Investments, Inc.) in CAIL during the 1994 Restructuring.  In particular, the Services
Agreement by which AMR and its subsidiaries and affiliates provided certain reservations,
scheduling and other airline related services to Canadian provided for a termination fee of
approximately $500 million (as at December 31, 1999) while the terms governing the preferred
shares issued to Aurora provided for exchange rights which were only retractable by Canadian
upon payment of a redemption fee in excess of $500 million (as at December 31, 1999). 
Unless such provisions were amended or waived, it was practically impossible for Canadian to
complete a merger with Air Canada since the cost of proceeding without AMR's consent was
simply too high.


[31] Canadian had continued its efforts to seek out all possible solutions to its structural
problems following the withdrawal of the AirCo offer on November 5, 1999.  While AMR
indicated its willingness to provide a measure of support by allowing a deferral of some of the
fees payable to AMR under the Services Agreement, Canadian was unable to find any investor
willing to provide the liquidity necessary to keep Canadian operating while alternative
solutions were sought.  


[32] After 853350 made its offer, 853350 and Air Canada entered into discussions with
AMR regarding the purchase by 853350 of AMR's shareholding in CAIL as well as other
matters regarding code sharing agreements and various services provided to Canadian by
AMR and its subsidiaries and affiliates.  The parties reached an agreement on November 22,
1999 pursuant to which AMR agreed to reduce its potential damages claim for termination of
the Services Agreement by approximately 88%.


[33] On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its
shareholders and on December 21, 1999, two days before the offer closed, 853350 received
approval for the offer from the Competition Bureau as well as clarification from the
Government of Canada on the proposed regulatory framework for the Canadian airline
industry.


[34] As noted above, Canadian's financial condition deteriorated further after the collapse of
the AirCo Arrangement transaction.  In particular:


a) the doubts which were publicly raised as to Canadian's ability to survive made
Canadian's efforts to secure additional financing through various sale-leaseback
transactions more difficult;
b) sales for future air travel were down by approximately 10% compared to 1998;
c) CAIL's liquidity position, which stood at approximately $84 million (consolidated
cash and available credit) as at September 30, 1999, reached a critical point in late
December, 1999 when it was about to go negative.
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[35] In late December, 1999, Air Canada agreed to enter into certain transactions designed
to ensure that Canadian would have enough liquidity to continue operating until the scheduled
completion of the 853350 take-over bid on January 4, 2000.  Air Canada agreed to purchase
rights to the Toronto-Tokyo route for $25 million  and to a sale-leaseback arrangement
involving certain unencumbered aircraft and a flight simulator for total proceeds of
approximately $20 million.  These transactions gave Canadian sufficient liquidity to continue
operations through the holiday period.


[36] If Air Canada had not provided the approximate $45 million injection in December
1999, Canadian would likely have had to file for bankruptcy and cease all operations before
the end of the holiday travel season.


[37] On January 4, 2000, with all conditions of its offer having been satisfied or waived,
853350 purchased approximately 82% of the outstanding shares of CAC.  On January 5, 1999,
853350 completed the purchase of the preferred shares of CAIL owned by Aurora.  In
connection with that acquisition, Canadian agreed to certain amendments to the Services
Agreement reducing the amounts payable to AMR in the event of a termination of such
agreement and, in addition, the unanimous shareholders agreement which gave AMR the right
to require Canadian to purchase the CAIL preferred shares under certain circumstances was
terminated.  These arrangements had the effect of substantially reducing the obstacles to a
restructuring of Canadian’s debt and lease obligations and also significantly reduced the claims
that AMR would be entitled to advance in such a restructuring.


[38] Despite the $45 million provided by Air Canada, Canadian's liquidity position
remained poor.  With January being a traditionally slow month in the airline industry, further
bridge financing was required in order to ensure that Canadian would be able to operate while
a debt restructuring transaction was being negotiated with creditors.  Air Canada negotiated an
arrangement with the Royal Bank of Canada (“Royal Bank”)  to purchase a participation
interest in the operating credit facility made available to Canadian.  As a result of this
agreement, Royal Bank agreed to extend Canadian’s operating credit facility from $70 million
to $120 million in January, 2000 and then to $145 million in March, 2000.  Canadian agreed to
supplement the assignment of accounts receivable security originally securing Royal’s $70
million facility with a further Security Agreement securing certain unencumbered assets of
Canadian in consideration for this increased credit availability.  Without the support of Air
Canada or another financially sound entity, this increase in credit would not have been
possible.


[39] Air Canada has stated publicly that it ultimately wishes to merge the operations of
Canadian and Air Canada, subject to Canadian completing a financial restructuring so as to
permit Air Canada to complete the acquisition on a financially sound basis. This pre-condition
has been emphasized by Air Canada since the fall of 1999.


[40] Prior to the acquisition of majority control of CAC by 853350, Canadian’s
management, Board of Directors and financial advisors had considered every possible
alternative for restoring Canadian to a sound financial footing.  Based upon Canadian's
extensive efforts over the past year in particular, but also the efforts since 1992 described
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above, Canadian came to the conclusion that it must complete a debt restructuring to permit
the completion of a full merger between Canadian and Air Canada.


[41] On February 1, 2000, Canadian announced a moratorium on payments to lessors and
lenders.  As a result of this moratorium Canadian defaulted on the payments due under its
various credit facilities and aircraft leases.  Absent the assistance provided by this moratorium,
in addition to Air Canada’s support, Canadian would not have had sufficient liquidity to
continue operating until the completion of a debt restructuring.


[42] Following implementation of the moratorium, Canadian with Air Canada embarked on
efforts to restructure significant obligations by consent.  The further damage to public
confidence which a CCAA filing could produce required Canadian to secure a substantial
measure of creditor support in advance of any public filing for court protection.


[43] Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors
of 59 aircraft in its fleet had reached agreement in principle on the restructuring plan.


[44] Canadian and Air Canada have also been able to reach agreement with the remaining
affected secured creditors, being the holders of the U.S. $175 million Senior Secured Notes,
due 2005, ( the “Senior Secured Noteholders”) and with several major unsecured creditors in
addition to AMR, such as Loyalty Management Group Canada Inc.


[45] On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian
petitioned under the CCAA and obtained a stay of proceedings and related interim relief by
Order of the Honourable Chief Justice Moore on that same date.  Pursuant to that Order,
PricewaterhouseCoopers, Inc. was appointed as the Monitor, and companion proceedings in
the United States were authorized to be commenced.


[46] Since that time, due to the assistance of Air Canada, Canadian has been able to
complete the restructuring of the remaining financial obligations governing all aircraft to be
retained by Canadian for future operations.  These arrangements were approved by this
Honourable Court in its Orders dated April 14, 2000 and May 10, 2000, as described in further
detail below under the heading “The Restructuring Plan”.


[47] On April 7, 2000, this court granted an Order giving directions with respect to the filing
of the plan, the calling and holding of meetings of affected creditors and related matters.


[48] On April 25, 2000 in accordance with the said Order, Canadian filed and served the
plan (in its original form) and the related notices and materials.


[49] The plan was amended, in accordance with its terms, on several occasions, the form of
Plan voted upon at the Creditors' Meetings on May 26, 2000 having been filed and served on
May 25, 2000 (the “Plan”).


 The Restructuring Plan
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[50] The Plan has three principal aims described by Canadian:


(a)  provide near term liquidity so that Canadian can sustain operations;
(b)  allow for the return of aircraft not required by Canadian; and 
(c)  permanently adjust Canadian's debt structure and lease facilities to reflect
the current market for asset values and carrying costs in return for Air Canada
providing a guarantee of the restructured obligations.


[51] The proposed treatment of stakeholders is as follows:


1.  Unaffected Secured Creditors- Royal Bank, CAIL’s operating lender, is an
unaffected creditor with respect to its operating credit facility.  Royal Bank holds
security over CAIL’s accounts receivable and most of CAIL’s operating assets not
specifically secured by aircraft financiers or the Senior Secured Noteholders.  As noted
above, arrangements entered into between Air Canada and Royal Bank have provided
CAIL with liquidity necessary for it to continue operations since January 2000.


Also unaffected by the Plan are those aircraft lessors, conditional vendors and secured
creditors  holding security over CAIL’s aircraft who have entered into agreements with
CAIL and/or Air Canada with respect to the restructuring of CAIL’s obligations.  A
number of such agreements, which were initially contained in the form of letters of
intent (“LOIs”), were entered into prior to the commencement of the CCAA
proceedings, while a total of 17 LOIs were completed after that date.  In its Second and
Fourth Reports the Monitor reported to the court on these agreements. The LOIs
entered into after the proceedings commenced were reviewed and approved by the
court on April 14, 2000 and May 10, 2000. 


The basis of the LOIs with aircraft lessors was that the operating lease rates were
reduced to fair market lease rates or less, and the obligations of CAIL under the leases
were either assumed or guaranteed by Air Canada.  Where the aircraft was subject to
conditional sale agreements or other secured indebtedness, the value of the secured debt
was reduced to the fair market value of the aircraft, and the interest rate payable was
reduced to current market rates reflecting Air Canada’s credit.  CAIL’s obligations
under those agreements have also been assumed or guaranteed by Air Canada.  The
claims of these creditors for reduced principal and interest amounts, or reduced lease
payments, are Affected Unsecured Claims under the Plan.  In a number of cases these
claims have been assigned to Air Canada and Air Canada disclosed that it would vote
those claims in favour of the Plan.


2.  Affected Secured Creditors- The Affected Secured Creditors under the Plan are the
Senior Secured Noteholders with a claim in the amount of US$175,000,000.  The
Senior Secured Noteholders are secured by a diverse package of Canadian’s assets,
including its inventory of aircraft spare parts, ground equipment, spare engines, flight
simulators, leasehold interests at Toronto, Vancouver and Calgary airports, the shares
in CRAL 98 and a $53 million note payable by CRAL to CAIL.
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The Plan offers the Senior Secured Noteholders payment of 97 cents on the dollar.  The
deficiency is included in the Affected Unsecured Creditor class and the Senior Secured
Noteholders advised the court they would be voting the deficiency in favour of the
Plan. 


3.  Unaffected Unsecured Creditors-In the circular accompanying the November 11,
1999 853350 offer it was stated that:


The Offeror intends to conduct the Debt Restructuring in such a manner as to
seek to ensure that the unionized employees of Canadian, the suppliers of new
credit (including trade credit) and the members of the flying public are left
unaffected.
The Offeror is of the view that the pursuit of these three principles is essential in
order to ensure that the long term value of Canadian is preserved.


Canadian’s employees, customers and suppliers of goods and services are unaffected
by the CCAA Order and Plan.  
Also unaffected are parties to those contracts or agreements with Canadian which are
not being terminated by Canadian pursuant to the terms of the March 24, 2000 Order.  


4.  Affected Unsecured Creditors- CAIL has identified unsecured creditors who do not
fall into the above three groups and listed these as Affected Unsecured Creditors under
the Plan.  They are offered 14 cents on the dollar on their claims.  Air Canada would
fund this payment.


The Affected Unsecured Creditors fall into the following categories:


a.  Claims of holders of or related to the Unsecured Notes (the “Unsecured
Noteholders”);
b.  Claims in respect of certain outstanding or threatened litigation involving Canadian;
c.  Claims arising from the termination, breach or repudiation of certain contracts,
leases or agreements to which Canadian is a party other than aircraft financing or lease
arrangements;
d.  Claims in respect of deficiencies arising from the termination or re-negotiation of
aircraft financing or lease arrangements;
e.  Claims of tax authorities against Canadian; and
f.  Claims in respect of the under-secured or unsecured portion of amounts due to the
Senior Secured Noteholders.


[52] There are over $700 million of proven unsecured claims.  Some unsecured creditors
have disputed the amounts of their claims for distribution purposes.  These are in the process
of determination by the court-appointed Claims Officer and subject to further appeal to the 
court.  If the Claims Officer were to allow all of the disputed claims in full and this were
confirmed by the court, the aggregate of unsecured claims would be approximately $1.059
million.  


[53] The Monitor has concluded that if the Plan is not approved and implemented, Canadian
will not be able to continue as a going concern and in that event, the only foreseeable
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alternative would be a liquidation of Canadian’s assets by a receiver and/or a trustee in
bankruptcy.  Under the Plan, Canadian’s obligations to parties essential to ongoing operations,
including employees, customers, travel agents, fuel, maintenance and equipment suppliers, and
airport authorities are in most cases to be treated as unaffected and paid in full.  In the event of
a liquidation, those parties would not, in most cases, be paid in full and, except for specific lien
rights and statutory priorities, would rank as ordinary unsecured creditors.  The Monitor
estimates that the additional unsecured claims which would arise if Canadian were to cease
operations as a going concern and be forced into liquidation would be in excess of $1.1 billion.


[54] In connection with its assessment of the Plan, the Monitor performed a liquidation
analysis of CAIL as at March 31, 2000 in order to estimate the amounts that might be
recovered by CAIL’s creditors and shareholders in the event of disposition of CAIL’s assets by
a receiver or trustee.  The Monitor concluded that a liquidation would result in a shortfall to
certain secured creditors, including the Senior Secured Noteholders, a recovery by ordinary
unsecured creditors of between one cent and three cents on the dollar, and no recovery by
shareholders.


[55] There are two vociferous opponents of the Plan, Resurgence Asset Management LLC
(“Resurgence”) who acts on behalf of its and/or its affiliate client accounts and four
shareholders of CAC.  Resurgence is  incorporated pursuant to the laws of New York, U.S.A.
and has its head office in White Plains, New York.  It conducts an investment business
specializing in high yield distressed debt.  Through a series of purchases of the Unsecured
Notes commencing in April 1999, Resurgence clients hold $58,200,000 of the face value of or
58.2% of the notes issued.  Resurgence purchased 7.9 million units in April 1999.  From
November 3, 1999 to December 9, 1999 it purchased an additional 20,850,000 units.  From
January 4, 2000 to February 3, 2000 Resurgence purchased an additional 29,450,000 units.


[56] Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350
constitute an amalgamation, consolidation or merger with or into Air Canada or a conveyance
or transfer of all or substantially all of Canadian’s assets to Air Canada; that any plan of
arrangement involving Canadian will not affect Resurgence and directing the repurchase of
their notes pursuant to the provisions of their trust indenture and that the actions of Canadian,
Air Canada and 853350 are oppressive and unfairly prejudicial to it pursuant to section 234 of
the Business Corporations Act.  


[57] Four shareholders of CAC also oppose the plan.  Neil Baker, a Toronto resident,
acquired 132,500 common shares at a cost of $83,475.00 on or about May 5, 2000.  Mr. Baker
sought to commence proceedings to “remedy an injustice to the minority holders of the
common shares”.  Roger Midiaty, Michael Salter and Hal Metheral are individual shareholders
who were added as parties at their request during the proceedings.  Mr. Midiaty resides in
Calgary, Alberta and holds 827 CAC shares which he has held since 1994.  Mr. Metheral is
also a Calgary resident and holds approximately 14,900 CAC shares in his RRSP and has held
them since approximately 1994 or 1995.  Mr. Salter is a resident of Scottsdale, Arizona and is
the beneficial owner of 250 shares of CAC and is a joint beneficial owner of 250 shares with
his wife.  These shareholders will be referred in the Decision throughout as the “Minority
Shareholders”.  
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[58] The Minority Shareholders oppose the portion of the Plan that relates to the
reorganization of CAIL, pursuant to section 185 of the Alberta Business Corporations Act
(“ABCA”). They characterize the transaction as a cancellation of issued shares unauthorized
by section 167 of the ABCA or alternatively is a violation of section 183 of the ABCA.  They
submit the application for the order of reorganization should be denied as being unlawful,
unfair and not supported by the evidence.


III.  ANALYSIS


[59] Section 6 of the CCAA provides that:


6. Where a majority in number representing two-thirds in value of the creditors, or class
of creditors, as the case may be, present and voting either in person or by proxy at the
meeting or meetings thereof respectively held pursuant to sections 4 and 5, or either of
those sections, agree to any compromise or arrangement either as proposed or as altered
or modified at the meeting or meetings, the compromise or arrangement may be
sanctioned by the court, and if so sanctioned is binding


(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company; and
(b) in the case of a company that has made an authorized assignment or against which a
receiving order has been made under the Bankruptcy and Insolvency Act or is in the
course of being wound up under the Winding-up and Restructuring Act, on the trustee
in bankruptcy or liquidator and contributories of the company.


[60] Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to
each of the following criteria:


(1)  there must be compliance with all statutory requirements;
(2)  all material filed and procedures carried out must be examined to determine if
anything has been done or purported to be done which is not authorized by the CCAA;
and 
(3)  the plan must be fair and reasonable.


[61] A leading articulation of this three-part test appears in Re Northland Properties Ltd.
(1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.S.) 195
(B.C.C.A.) and has been regularly followed, see for example Re Sammi Atlas Inc. (1998), 3
C.B.R. (4th) 171 (Ont. Gen. Div.) at 172 and Re T. Eaton Co., [1999] O.J. No. 5322 (Ont. Sup.
Ct.) at paragraph 7.  Each of these criteria are reviewed in turn below.


1.  Statutory Requirements


[62] Some of the matters that may be considered by the court on an application for approval
of a plan of compromise and arrangement include:


(a)  the applicant comes within the definition of "debtor company" in section 2 of the
CCAA;
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(b)  the applicant or affiliated debtor companies have total claims within the meaning of
section 12 of the CCAA in excess of $5,000,000;
(c)  the notice calling the meeting was sent in accordance with the order of the court;
(d)  the creditors were properly classified;
(e)  the meetings of creditors were properly constituted;
(f)  the voting was properly carried out; and 
(g)  the plan was approved by the requisite double majority or majorities.


[63] I find that the Petitioners have complied with all applicable statutory requirements. 
Specifically:  


(a)  CAC and CAIL are insolvent and thus each is a "debtor company" within the
meaning of section 2 of the CCAA.  This was established in the affidavit evidence of
Douglas Carty, Senior Vice President and Chief Financial Officer of Canadian, and so
declared in the March 24, 2000 Order in these proceedings and confirmed in the
testimony given by Mr. Carty at this hearing. 


(b) CAC and CAIL have total claims that would be claims provable in bankruptcy
within the meaning of section 12 of the CCAA in excess of $5,000,000. 


(c)   In accordance with the April 7, 2000 Order of this court, a Notice of Meeting and a
disclosure statement (which included copies of the Plan and the March 24th and April
7th Orders of this court)  were sent to the Affected Creditors, the directors and officers
of the Petitioners, the Monitor and persons who had served a Notice of Appearance, on
April 25, 2000.


(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied May
29, 2000), the creditors have been properly classified.


(e)  Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by the
June 14, 2000 decision of this court in respect of a challenge by Resurgence Asset
Management LLC (“Resurgence”), the meetings of creditors were properly constituted,
the voting was properly carried out and the Plan was approved by the requisite double
majorities in each class. The composition of the majority of the unsecured creditor class 
is addressed below under the heading “Fair and Reasonable”.


2.  Matters Unauthorized
 
[64] This criterion has not been widely discussed in the  reported cases.  As recognized by
Blair J. in Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1
(Ont. Gen. Div.) and Farley J. in Cadillac Fairview (Re) (1995), 53 A.C.W.S. (3d) 305 (Ont.
Gen. Div.), within the CCAA process the court must rely on the reports of the Monitor as well
as the parties in ensuring nothing contrary to the CCAA has occurred or is contemplated by the
plan. 


[65] In this proceeding, the dissenting groups have raised two matters which in their view
are unauthorized by the CCAA: firstly, the Minority Shareholders of CAC suggested  the
proposed share capital reorganization of CAIL is illegal under the ABCA and Ontario
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Securities Commission Policy 9.1, and as such cannot be authorized under the CCAA and
secondly, certain unsecured creditors suggested that the form of release contained in the Plan
goes beyond the scope of release permitted under the CCAA.  


a.  Legality of proposed share capital reorganization


[66] Subsection 185(2) of the ABCA provides:


(2) If a corporation is subject to an order for reorganization, its articles may be
amended by the order to effect any change that might lawfully be made by an
amendment under section 167.


[67] Sections 6.1(2)(d) and (e) and Schedule “D” of the Plan contemplate that:


a.  All CAIL common shares held by CAC will be converted into a single retractable
share, which will then be retracted by CAIL for $1.00; and 
b.  All CAIL preferred shares held by 853350 will be converted  into CAIL common
shares.


[68] The Articles of Reorganization in Schedule “D” to the Plan provide for the following
amendments to CAIL’s Articles of Incorporation to effect the proposed reorganization:


(a) consolidating all of the issued and outstanding common shares into one common
share;
(b) redesignating the existing common shares as “Retractable Shares” and changing the
rights, privileges, restrictions and conditions attaching to the Retractable Shares so that
the Retractable Shares shall have attached thereto the rights, privileges, restrictions and
conditions as set out in the Schedule of Share Capital;
(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which
are currently issued and outstanding, so that the corporation is no longer authorized to
issue Non-Voting Shares;
(d) changing all of the issued and outstanding Class B Preferred Shares of the
corporation into Class A Preferred Shares, on the basis of one (1) Class A Preferred
Share for each one (1) Class B Preferred Share presently issued and outstanding;
(e) redesignating the existing Class A Preferred Shares as “Common Shares” and
changing the rights, privileges, restrictions and conditions attaching to the Common
Shares so that the Common Shares shall have attached thereto the rights, privileges,
restrictions and conditions as set out in the Schedule of Share Capital; and 
(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of
which are issued and outstanding after the change in paragraph (d) above, so that the
corporation is no longer authorized to issue Class B Preferred Shares;  


Section 167 of the ABCA


[69] Reorganizations under section 185 of the ABCA are subject to two preconditions:
a.  The corporation must be “subject to an order for re-organization”; and
b.  The proposed amendments  must otherwise be permitted under section 167 of the
ABCA.
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[70] The parties agreed that an order of this court sanctioning the Plan would satisfy the first
condition.  


[71] The relevant portions of section 167 provide as follows:


167(1) Subject to sections 170 and 171, the articles of a corporation may by special
resolution be amended to 
(e) change the designation of all or any of its shares, and add, change or remove any
rights, privileges, restrictions and conditions, including rights to accrued dividends, in
respect of all or any of its shares, whether issued or unissued,
(f) change the shares of any class or series, whether issued or unissued, into a different
number of shares of the same class or series into the same or a different number of
shares of other classes or series,
(g.1) cancel a class or series of shares where there are no issued or outstanding shares
of that class or series,  


[72] Each change in the proposed  CAIL Articles of Reorganization corresponds to changes
permitted under s. 167(1) of the ABCA, as follows:


Proposed Amendment in Schedule "D" Subsection 167(1),
ABCA


(a) – consolidation of Common Shares 167(1)(f)
(b) – change of designation and rights 167(1)(e)
(c) – cancellation 167(1)(g.1)
(d) – change in shares 167(1)(f)
(e) – change of designation and rights 167(1)(e)
(f) – cancellation 167(1)(g.1)


[73] The Minority Shareholders suggested that the proposed reorganization effectively
cancels their shares in CAC.  As the above review of the proposed reorganization
demonstrates, that is not the case.  Rather, the shares of CAIL are being consolidated, altered
and then retracted, as permitted under section 167 of the ABCA.  I find the proposed
reorganization of CAIL’s share capital under the Plan does not violate section 167.


[74] In R. Dickerson et al, Proposals for a New Business Corporation Law for Canada,
Vol.1: Commentary (the "Dickerson Report") regarding the then proposed Canada Business
Corporations Act, the identical section to section 185  is described as having been inserted
with the object of enabling the "court to effect any necessary amendment of the articles of the
corporation in order to achieve the objective of the reorganization without having to comply
with the formalities of the Draft Act, particularly shareholder approval of the proposed
amendment". 


[75] The architects of the business corporation act model which the ABCA follows,
expressly contemplated reorganizations in which the insolvent corporation would eliminate the
interest of common shareholders.  The example given in the Dickerson Report of a
reorganization is very similar to that proposed in the Plan:
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For example, the reorganization of an insolvent corporation may require the
following steps: first, reduction or even elimination of the interest of the
common shareholders; second, relegation of the preferred shareholders to the
status of common shareholders; and third, relegation of the secured debenture
holders to the status of either unsecured Noteholders or preferred shareholders.


[76] The rationale for allowing such a reorganization appears plain; the corporation is
insolvent, which means that on liquidation the shareholders would get nothing.  In those
circumstances, as described further below under the heading “Fair and Reasonable”, there is
nothing unfair or unreasonable in the court effecting changes in such situations without
shareholder approval.  Indeed, it would be unfair to the creditors and other stakeholders to
permit the shareholders (whose interest has the lowest priority) to have any ability to block a
reorganization.  


[77] The Petitioners were unable to provide any case law addressing the use of section 185
as proposed under the Plan.  They relied upon the decisions of Royal Oak Mines Inc., [1999]
O.J. No. 4848 and Re T Eaton Co., supra in which  Farley J.of the Ontario Superior Court of
Justice emphasized that shareholders are at the bottom of the hierarchy of interests in
liquidation or liquidation related scenarios. 


[78] Section 185 provides for amendment to articles by court order.  I see no requirement in
that section  for a meeting or vote of shareholders of CAIL, quite apart from shareholders of
CAC.  Further, dissent and appraisal rights are expressly removed in subsection (7).   To
require a meeting and vote of shareholders and to grant dissent and appraisal rights in
circumstances of insolvency  would frustrate the  object of section 185 as described in the
Dickerson Report. 


[79] In the circumstances of this case, where the majority shareholder holds 82% of the
shares, the requirement of a special resolution is meaningless.  To require a vote suggests the
shares have value.  They do not.  The formalities of the ABCA serve no useful purpose other
than to frustrate the reorganization to the detriment of all stakeholders, contrary to the CCAA.


Section 183 of the ABCA


[80] The Minority Shareholders argued in the alternative that if the proposed share
reorganization of CAIL were not a cancellation of their shares in CAC and therefore allowed
under section 167 of the ABCA, it constituted a “sale, lease, or exchange of substantially all
the property” of CAC and thus required the approval of CAC shareholders pursuant to section
183 of the ABCA.  The Minority Shareholders suggested that the common  shares in CAIL
were substantially all of the assets of CAC and that all of those shares were being “exchanged”
for $1.00.


[81] I disagree with this creative characterization.  The proposed transaction is a 
reorganization as contemplated by section 185 of the ABCA.  As recognized in Savage v.
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Amoco Acquisition Company Ltd, [1988] A.J. No. 68 (Q.B.), aff’d, 68 C.B.R. (3d) 154 (Alta.
C.A.), the fact that the same end might be achieved under another section does not exclude the
section to be relied on.  A statute may well offer several alternatives to achieve a similar end. 


Ontario Securities Commission Policy 9.1


[82] The Minority Shareholders also submitted the proposed reorganization constitutes a
“related party transaction” under  Policy 9.1 of the Ontario Securities Commission.  Under the
Policy, transactions are subject to disclosure, minority approval and formal valuation
requirements which have not been followed here.  The Minority Shareholders suggested that
the Petitioners were therefore in breach of the Policy unless and until such time as the court is
advised of the relevant requirements of the Policy and grants its approval as provided by the
Policy.


[83] These shareholders asserted that in the absence of evidence of the going concern value
of CAIL so as to determine whether that value exceeds the rights of the Preferred Shares of
CAIL,  the Court should not waive compliance with the Policy.  


[84] To the extent that this reorganization can be considered a “related party transaction”,  I
have found, for the reasons discussed below under the heading “Fair and Reasonable”, that  the
Plan, including the proposed reorganization, is fair and reasonable and accordingly I would
waive the requirements of Policy 9.1. 


b.  Release


[85] Resurgence argued that the release of directors and other third parties contained in the
Plan does not comply with the provisions of the CCAA.


[86] The release is contained in section 6.2(2)(ii) of the Plan and states as follows:


As of the Effective Date, each of the Affected Creditors will be deemed to forever
release, waive and discharge all claims, obligations, suits, judgments, damages,
demands, debts, rights, causes of action and liabilities...that are based in whole or in
part on any act, omission, transaction, event or other occurrence taking place on or
prior to the Effective Date in any way relating to the Applicants and Subsidiaries, the
CCAA Proceedings, or the Plan against:(i) The Applicants and Subsidiaries; (ii) The
Directors, Officers and employees of the Applicants or Subsidiaries in each case as of
the date of filing (and in addition, those who became Officers and/or Directors
thereafter but prior to the Effective Date); (iii) The former Directors, Officers and
employees of the Applicants or Subsidiaries, or (iv) the respective current and former
professionals of the entities in subclauses (1) to (3) of this s.6.2(2) (including, for
greater certainty, the Monitor, its counsel and its current Officers and Directors, and
current and former Officers, Directors, employees, shareholders and professionals of
the released parties) acting in such capacity.


[87] Prior to 1997, the CCAA did not provide for compromises of claims against anyone
other than the petitioning company.  In 1997, section 5.1 was added to the CCAA.  Section 5.1
states:
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5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of
the company that arose before the commencement of proceedings under this Act
and relate to the obligations of the company where the directors are by law
liable in their capacity as directors for the payment of such obligations.


(2) A provision for the compromise of claims against directors may not include
claims that:


(a) relate to contractual rights of one or more creditors; or


(b) are based on allegations of misrepresentations made by directors to creditors
or of wrongful or oppressive conduct by directors.


(3) The Court may declare that a claim against directors shall not be
compromised if it is satisfied that the compromise would not be fair and
reasonable in the circumstances.


[88] Resurgence argued that the form of release does not comply with section 5.1 of the
CCAA insofar as it applies to individuals beyond directors and to a broad spectrum of claims
beyond obligations of the Petitioners for which their directors are “by law liable”. Resurgence
submitted  that the addition of section 5.1 to the CCAA constituted an exception to a long
standing principle and urged the court to therefore interpret s. 5.1 cautiously, if not narrowly. 
Resurgence relied on Barrette v. Crabtree Estate, [1993], 1 S.C.R. 1027 at 1044 and  Bruce
Agra Foods Limited v. Proposal of Everfresh Beverages Inc. (Receiver of) (1996), 45 C.B.R.
(3d) 169 (Ont. Gen. Div.) at para. 5 in this regard.


[89] With respect to Resurgence’s complaint regarding the breadth of the claims covered by
the release, the Petitioners asserted that the release is not intended to override section 5.1(2). 
Canadian suggested  this can be expressly incorporated into the form of release by adding the
words “excluding the claims excepted by s. 5.1(2) of the CCAA” immediately prior to
subsection (iii) and clarifying the language in Section 5.1 of the Plan. Canadian also
acknowledged, in response to a concern raised by Canada Customs and Revenue Agency, that
in accordance with s. 5.1(1) of the CCAA, directors of CAC and CAIL could only be released
from liability arising before March 24, 2000, the date these proceedings commenced. 
Canadian suggested this was also addressed in the proposed amendment.  Canadian  did not
address the propriety of including individuals in addition to directors in the form of release.
  
[90] In my view it is appropriate to amend the proposed release to expressly comply with
section 5. 1(2) of the CCAA and to clarify Section 5.1 of the Plan as Canadian suggested in its
brief.  The additional language suggested by Canadian to achieve this result shall be included
in the form of order.  Canada Customs and Revenue Agency is apparently satisfied with the
Petitioners’ acknowledgement that claims against directors can only be released to the date of
commencement of proceedings under the CCAA, having appeared at this hearing to strongly
support the sanctioning of the Plan, so I will not address this concern further.
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[91] Resurgence argued that its claims fell within the categories of excepted claims in
section 5.1(2) of the CCAA and accordingly, its concern in this regard is removed by this
amendment.  Unsecured creditors JHHD Aircraft Leasing No. 1 and No. 2  suggested there
may be possible wrongdoing in the acts of the directors during the restructuring process which
should not be immune from scrutiny and in my view this complaint would also be caught by
the exception captured in the amendment.


[92] While it is true that section 5.2 of the CCAA does not authorize a release of  claims
against third parties other than directors, it does not prohibit such releases either.  The
amended terms of the release will not prevent claims from which the CCAA expressly
prohibits release.  Aside from the complaints of Resurgence, which by their own submissions
are addressed in the amendment I have directed, and the complaints of JHHD Aircraft Leasing
No. 1 and No. 2, which would also be addressed in the amendment,  the terms of the release
have been accepted by the requisite majority of creditors and I am loathe to further disturb the
terms of the Plan, with one exception.  


[93] Amex Bank of Canada submitted that the form of release appeared overly broad and
might compromise unaffected claims of affected creditors.  For further clarification, Amex
Bank of Canada’s potential claim for defamation is unaffected by the Plan and I am prepared
to order Section 6.2(2)(ii) be amended to reflect this specific exception.


3.  Fair and Reasonable


[94] In determining whether to sanction a plan of arrangement under the CCAA, the court is 
guided by two fundamental concepts: “fairness” and “reasonableness”.  While these concepts
are always at the heart of the court’s exercise of its discretion, their meanings are necessarily
shaped by the unique circumstances of each case, within the context of the Act and
accordingly can be difficult to distill and challenging to apply.  Blair J. described these
concepts in  Olympia and York Dev. Ltd. v. Royal Trust Co., supra, at page 9:


“Fairness” and “reasonableness” are, in my opinion, the two keynote concepts
underscoring the philosophy and workings of the Companies’ Creditors
Arrangement Act. Fairness is the quintessential expression of the court’s
equitable jurisdiction - although the jurisdiction is statutory, the broad
discretionary powers given to the judiciary by the legislation which make its
exercise an exercise in equity - and “reasonableness” is what lends objectivity to
the process.


[95] The legislation, while conferring broad discretion on the court, offers little guidance. 
However, the court is assisted in the exercise of its discretion by the purpose of the CCAA: to
facilitate the reorganization of a debtor company for the benefit of the company, its creditors,
shareholders, employees and, in many instances, a much broader constituency of affected
persons. Parliament has recognized that reorganization, if commercially feasible, is in most
cases preferable, economically and socially, to liquidation: Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd., [1989] 2 W.W.R. 566 at 574 (Alta.Q.B.); Northland Properties Ltd.
v. Excelsior Life Insurance Co. of Canada, [1989] 3 W.W.R. 363 at 368 (B.C.C.A.). 
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[96] The sanction of the court of a creditor-approved plan is not to be considered as a rubber
stamp process.  Although the majority vote that brings the plan to a sanction hearing plays a
significant role in the court’s assessment, the court will consider other matters as are
appropriate in light of its discretion.  In the unique circumstances of this case, it is appropriate 
to consider a number of additional matters:


a.  The composition of the unsecured  vote;
b.  What creditors would receive on liquidation or bankruptcy as compared to the Plan;
c.  Alternatives available to the Plan and bankruptcy;
d.  Oppression;
e.  Unfairness to Shareholders of CAC; and 
f.  The public interest. 


a.  Composition of the unsecured vote


[97] As noted above, an important measure of whether a plan is fair and reasonable is the
parties’ approval and the degree to which it has been given. Creditor support creates an
inference that the plan is fair and reasonable because the assenting creditors believe that their
interests are treated equitably under the plan.  Moreover, it creates an inference that the
arrangement is economically feasible and therefore reasonable because the creditors are in a
better position then the courts to gauge business risk. As stated by Blair J. at page 11 of
Olympia & York Developments Ltd., supra:   


As other courts have done, I observe that it is not my function to second guess the
business people with respect to the “business” aspect of the Plan or descending into the
negotiating arena or substituting my own view of what is a fair and reasonable
compromise or arrangement for that of the business judgment of the participants. The
parties themselves know best what is in their interests in those areas.


[98] However, given the manner of voting under the CCAA, the court must be cognizant of
the treatment of minorities within a class: see for example Quintette Coal Ltd., (1992) 13
C.B.R. (3rd) 14 (B.C.S.C) and Re Alabama, New Orleans, Texas and Pacific Junction Railway
Co. (1890) 60 L.J. Ch. 221 (C.A.). The court can address this by ensuring creditors’ claims are
properly classified.  As well, it is sometimes appropriate to tabulate the vote of a particular
class so the results can be assessed from a fairness perspective.  In this case, the classification
was challenged by Resurgence and I dismissed that application.  The vote was also tabulated in
this case and the results demonstrate that the votes of Air Canada and the Senior Secured
Noteholders, who voted their deficiency in the unsecured class, were decisive.


[99] The results of the unsecured vote, as reported by the Monitor, are:


1. For the resolution to approve the Plan: 73 votes (65% in number) representing
$494,762,304 in claims (76% in value);


2. Against the resolution: 39 votes (35% in number) representing $156,360,363 in
claims (24% in value); and


3. Abstentions: 15 representing $968,036 in value. 
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[100] The voting results as reported by the Monitor were challenged by Resurgence. That
application was dismissed.


[101] The members of each class that vote in favour of a plan must do so in good faith and the
majority within a class must act without coercion in their conduct toward the minority.  When
asked to assess fairness of an approved plan, the court will not countenance secret agreements
to vote in favour of a plan secured by advantages to the creditor: see for example, Hochberger
v. Rittenberg (1916), 36 D.L.R. 450 (S.C.C.)    


[102] In Northland Properties Ltd. (Re) (1988), 73 C.B.R. (N.S.) 175 at 192-3 (B.C.S.C)
aff’d 73 C.B.R. (N.S.) 195 (B.C.C.A.), dissenting priority mortgagees argued the plan violated
the principle of equality due to an agreement between the debtor company and another priority
mortgagee which essentially amounted to a preference in exchange for voting in favour of the
plan.  Trainor J. found that the agreement was freely disclosed and commercially reasonable
and went on to approve the plan, using the three part test.  The British Columbia Court of
Appeal upheld this result and in commenting on the minority complaint McEachern J.A. stated
at page 206:


In my view, the obvious benefits of settling rights and keeping the enterprise together as
a going concern far outweigh the deprivation of the appellants’ wholly illusory rights. 
In this connection, the learned chambers judge said at p.29:


I turn to the question of the right to hold the property after an order absolute and
whether or not this is a denial of something of that significance that it should
affect these proceedings.  There is in the material before me some evidence of
values.  There are the principles to which I have referred, as well as to the rights
of majorities and the rights of minorities.  
Certainly, those minority rights are there, but it would seem to me that in view
of the overall plan, in view of the speculative nature of holding property in the
light of appraisals which have been given as to value, that this right is something
which should be subsumed to the benefit of the majority.


[103] Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure
itself of an affirmative vote.  I disagree.  I previously ruled on the validity of the deficiency
when approving the LOIs and found the deficiency to be valid.  I found there was consideration
for the assignment of the deficiency claims of the various aircraft financiers to Air Canada,
namely the provision of an Air Canada guarantee which would otherwise not have been
available until plan sanction.  The Monitor reviewed the calculations of the deficiencies and
determined they were calculated in a reasonable manner.  As such, the court approved those
transactions.  If the deficiency had instead remained with the aircraft financiers, it is reasonable
to assume those claims would have been voted in favour of the plan.  Further,  it would have
been entirely appropriate under the circumstances for the aircraft financiers to have retained
the deficiency and agreed to vote in favour of the Plan, with the same result to Resurgence. 
That the financiers did not choose this method was explained by the testimony of Mr. Carty
and Robert Peterson, Chief Financial Officer for Air Canada; quite simply it amounted to a
desire on behalf of these creditors to shift the “deal risk” associated with the Plan to Air
Canada.  The agreement reached with the Senior Secured Noteholders was also disclosed and
the challenge by Resurgence regarding their vote in the unsecured class was dismissed   There
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is nothing inappropriate in the voting of the deficiency claims of Air Canada or the Senior
Secured Noteholders in the unsecured class.  There is no evidence of secret vote buying such
as discussed in Northland Properties Ltd. (Re).


[104] If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that
the deficiency claims were devised to dominate the vote of the unsecured creditor class,
however, Air Canada, as funder of the Plan is more motivated than Resurgence to support it.
This divergence of views on its own does not amount to bad faith on the part of Air Canada.
Resurgence submitted that only the Unsecured Noteholders received 14 cents on the dollar.
That is not accurate, as demonstrated by the list of affected unsecured creditors included earlier
in these Reasons.   The Senior Secured Noteholders did receive other consideration under the
Plan, but to suggest they were differently motivated suggests that those creditors did not
ascribe any value to their unsecured claims.  There is no evidence to support this submission.


[105] The good faith of Resurgence in its vote must also be considered.  Resurgence acquired
a substantial amount of its claim after the failure of the Onex bid, when it was aware that
Canadian’s financial condition was rapidly deteriorating.  Thereafter, Resurgence continued to
purchase a substantial amount of this highly distressed debt.  While Mr. Symington maintained
that he bought because he thought the bonds were a good investment, he also acknowledged
that one basis for purchasing was the hope of obtaining a blocking position sufficient to veto a
plan in the proposed debt restructuring.  This was an obvious ploy for leverage with the Plan
proponents


[106] The authorities which address minority creditors’ complaints speak of “substantial
injustice” ( Keddy Motor Inns Ltd. (Re) (1992) 13 C.B.R. (3d) 245 (N.S.C.A.), “confiscation”
of rights (Campeau Corp. (Re) (1992), 10 C.B.R. (3d) 104 (Ont. Ct. (Gen.Div.);  Skydome
Corp. (Re) (1999), 87 A.C.W.S (3d) 421 (Ont. Ct. Gen. Div.) ) and majorities “feasting upon”
the rights of the minority (Quintette Coal Ltd. (Re), (1992), 13 C.B.R.(3d) 146 (B.C.S.C.). 
Although it cannot be disputed that the group of Unsecured Noteholders represented by
Resurgence are being asked to accept a significant reduction of their claims, as are all of the
affected unsecured creditors, I do not see a “substantial injustice”, nor view their rights as
having been “confiscated” or “feasted upon”  by being required to succumb to the wishes of
the majority in their class.  No bad faith has been demonstrated in this case.  Rather,  the
treatment of Resurgence, along with all other affected unsecured creditors, represents a
reasonable balancing of interests.  While the court is directed to consider whether there is an
injustice being worked within a class, it must also determine whether there is an injustice with
respect the stakeholders as a whole.  Even if a plan might at first blush appear to have that
effect, when viewed in relation to all other parties, it may nonetheless be considered
appropriate and be approved: Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 1 (Ont.
Gen. Div.)and Northland Properties (Re), supra at 9.


[107] Further, to the extent that greater or discrete motivation to support a Plan may be seen
as a conflict, the Court should take this same approach and look at the creditors as a whole and
to the objecting creditors specifically and determine if their rights are compromised in an
attempt to balance interests and have the pain of compromise borne equally.


[108] Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims. 
The total claim of the Unsecured Noteholders ranges from $146 million to $161 million. The
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affected unsecured class, excluding aircraft financing, tax claims, the noteholders and claims
under $50,000, ranges from $116.3 million to $449.7 million depending on the resolutions of
certain claims by the Claims Officer. Resurgence represents between 15.7% - 35% of that
portion of the class.


[109] The total affected unsecured claims, excluding tax claims, but including aircraft
financing and noteholder claims including the unsecured portion of the Senior Secured Notes,
ranges from $673 million to $1,007 million.  Resurgence represents between 9.5% - 14.3% of
the total affected unsecured creditor pool.  These percentages indicate that at its very highest in
a class excluding Air Canada’s assigned claims and Senior Secured’s deficiency, Resurgence
would only represent a maximum of 35% of the class.  In the larger class of affected unsecured
it is significantly less.  Viewed in relation to the class as a whole, there is no injustice being
worked against Resurgence.


[110] The thrust of the Resurgence submissions suggests a mistaken belief that they will get
more than 14 cents on liquidation.  This is not borne out by the evidence and is not reasonable
in the context of the overall Plan.


b.  Receipts on liquidation or bankruptcy


[111] As noted above, the Monitor prepared and circulated a report on the Plan which
contained a summary of a liquidation analysis outlining the Monitor’s projected realizations
upon a liquidation of CAIL (“Liquidation Analysis”).  


[112] The Liquidation Analysis was based on: (1) the draft unaudited financial statements of
Canadian at March 31, 2000; (2) the distress values reported in independent appraisals of
aircraft and aircraft related assets obtained by CAIL in January, 2000; (3) a review of CAIL’s
aircraft leasing and financing documents; and (4) discussions with CAIL Management. 


[113] Prior to and during the application for sanction, the Monitor responded to various
requests for information by parties involved.  In particular, the Monitor provided a copy of the
Liquidation Analysis to those who requested it.  Certain of the parties involved requested the
opportunity to question the Monitor further, particularly in respect to the Liquidation Analysis
and this court directed a process for the posing of those questions. 


[114] While there were numerous questions to which the Monitor was asked to respond, there
were several areas in which Resurgence and the Minority Shareholders took particular issue:
pension plan surplus, CRAL, international routes and tax pools.  The dissenting groups
asserted that these assets represented overlooked value to the company on a liquidation basis or
on a going concern basis.  


Pension Plan Surplus


[115] The Monitor did not attribute any value to pension plan surplus when it prepared the
Liquidation Analysis, for the following reasons:
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1) The summaries of the solvency surplus/deficit positions indicated a cumulative net
deficit position for the seven registered plans, after consideration of contingent
liabilities;
2) The possibility, based on the previous splitting out of the seven plans from a single
plan in 1988, that the plans could be held to be consolidated for financial purposes,
which would remove any potential solvency surplus since the total estimated contingent
liabilities exceeded the total estimated solvency surplus; 
3) The actual calculations were prepared by CAIL’s actuaries and actuaries
representing the unions could conclude liabilities were greater; and 
4) CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.


[116] The Monitor concluded that the entitlement question would most probably have to be
settled by negotiation and/or litigation by the parties.  For those reasons, the Monitor took a
conservative view and did not attribute an asset value to pension plans in the Liquidation
Analysis.  The Monitor also did not include in the Liquidation Analysis any amount in respect
of the claim that could be made by members of the plan where there is an apparent deficit after
deducting contingent liabilities.


[117] The issues in connection with possible pension surplus are: (1) the true amount of any
of the available surplus; and (2) the entitlement of Canadian to any such amount.


[118] It is acknowledged that surplus prior to termination can be accessed through employer
contribution holidays, which Canadian has taken to the full extent permitted.  However, there
is no basis that has been established for any surplus being available to be withdrawn from an
ongoing pension plan.  On a pension plan termination, the amount available as a solvency
surplus would first have to be further reduced by various amounts to determine whether there
was in fact any true surplus available for distribution.  Such reductions include contingent
benefits payable in accordance with the provisions of each respective pension plan, any
extraordinary plan wind up cost, the amounts of any contribution holidays taken which have
not been reflected, and any litigation costs.


[119] Counsel for all of Canadian’s unionized employees confirmed on the record that the
respective union representatives can be expected to dispute all of these calculations as well as
to dispute entitlement.


[120] There is a suggestion that there might be a total of $40 million of surplus remaining
from all pension plans after such reductions are taken into account.  Apart from the issue of
entitlement, this assumes that the plans can be treated separately, that a surplus could in fact be
realized on liquidation and that the Towers Perrin calculations are not challenged.  With total
pension plan assets of over $2 billion, a surplus of $40 million could quickly disappear with
relatively minor changes in the market value of the securities held or calculation of liabilities. 
In the circumstances, given all the variables, I find that the existence of any surplus is doubtful
at best and I am satisfied that the Monitor’s Liquidation Analysis ascribing it zero value is
reasonable in this circumstances.  


CRAL
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[121] The Monitor’s liquidation analysis as at March 31, 2000 of CRAL determined that in a
distress situation, after payments were made to its creditors, there would be a deficiency of
approximately $30 million to pay Canadian Regional’s unsecured creditors, which include a
claim of approximately $56.5 million due to Canadian.  In arriving at this conclusion, the
Monitor reviewed internally prepared unaudited financial statements of CRAL as of March 31,
2000, the Houlihan Lokey Howard and Zukin, distress valuation dated January 21, 2000 and
the Simat Helliesen and Eichner valuation of selected CAIL assets dated January 31, 2000 for
certain aircraft related materials and engines, rotables and spares.  The Avitas Inc., and
Avmark Inc. reports were used for the distress values on CRAL’s aircraft and the CRAL
aircraft lease documentation.  The Monitor also performed its own analysis of CRAL’s
liquidation value, which involved analysis of the reports provided and details of its analysis
were outlined in the Liquidation Analysis.  


[122]  For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines
as comparable for evaluation purposes, as the Monitor’s valuation was performed on a
distressed sale basis.  The Monitor further assumed that without CAIL’s national and
international network to feed traffic into and a source of standby financing, and considering the
inevitable negative publicity which a failure of CAIL would produce, CRAL would
immediately stop operations as well.


[123] Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air
Canada being a special buyer who could integrate CRAL, on a going concern basis, into its
network.  The Liquidation Analysis assumed the windup of each of CRAL and CAIL, a
completely different scenario.  


[124] There is no evidence that there was a potential purchaser for CRAL who would be
prepared to acquire CRAL or the operations of CRAL 98 for any significant sum or at all. 
CRAL has value to CAIL, and in turn, could provide value to Air Canada, but this value is
attributable to its ability to feed traffic to and take traffic from the national and international
service operated by CAIL.  In my view, the Monitor was aware of these features and properly
considered these factors in assessing the value of CRAL on a liquidation of CAIL.


[125] If CAIL were to cease operations, the evidence is clear that CRAL would be obliged to
do so as well immediately.  The travelling public, shippers, trade suppliers, and others would
make no distinction between CAIL and CRAL and there would be no going concern for Air
Canada to acquire. 


 International Routes


[126] The Monitor ascribed no value to Canadian’s international routes in the Liquidation
Analysis.  In discussions with CAIL management and experts available in its aviation group,
the Monitor was advised that international routes are unassignable licenses and not property
rights.  They do not appear as assets in CAIL’s financials. Mr. Carty and Mr. Peterson
explained that routes and slots are not treated as assets by airlines, but rather as rights in the
control of the Government of Canada. In the event of bankruptcy/receivership of CAIL,
CAIL’s trustee/receiver could not sell them and accordingly they are of no value to CAIL.
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[127] Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL’s
international routes for $400 million cash plus $125 million  for aircraft spares and inventory,
along with the assumption of certain debt and lease obligations for the aircraft required for the
international routes. CAIL evaluated the Air Canada offer and concluded that the proposed
purchase price was insufficient to permit it to continue carrying on business in the absence of
its international routes.  Mr. Carty testified that something in the range of $2 billion would be
required.


[128] CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its
Toronto - Tokyo route for $25 million.  The evidence, however, indicated that the price for the
Toronto - Tokyo route was not derived from a valuation, but rather was what CAIL asked for,
based on its then-current cash flow requirements.  Air Canada and CAIL obtained Government
approval for the transfer on December 21, 2000.  


[129] Resurgence complained that despite this evidence of offers for purchase and actual
sales of international routes and other evidence of sales of slots, the Monitor did not include
Canadian’s international routes in the Liquidation Analysis and only attributed a total of $66
million for all intangibles of Canadian.  There is some evidence that slots at some foreign
airports may be bought or sold in some fashion.  However, there is insufficient evidence to
attribute any value to other slots  which CAIL has at foreign airports.  It would appear given
the regulation of the airline industry, in particular, the Aeronautics Act and the Canada
Transportation Act, that international routes for a Canadian air carrier only have full value to
the extent of federal government support for the transfer or sale, and its preparedness to allow
the then-current license holder to sell rather than act unilaterally to change the designation. 
The federal government was prepared to allow CAIL to sell its Toronto - Tokyo route to Air
Canada in light of CAIL’s severe financial difficulty and the certainty of cessation of
operations during the Christmas holiday season in the absence of such a sale.


[130] Further, statements made by CAIL in mid-1999 as to the value of its international
routes and operations in response to an offer by Air Canada, reflected the amount CAIL needed
to sustain liquidity without its international routes and was not a representation of market value
of what could realistically be obtained from an arms length purchaser.  The Monitor concluded
on its investigation that CAIL’s Narida and Heathrow slots had a realizable value of $66
million , which it included in the Liquidation Analysis.  I find that this conclusion is
supportable and that the Monitor properly concluded that there were no other rights which
ought to have been assigned value. 


Tax Pools


[131] There are four tax pools identified by Resurgence and the Minority Shareholders that
are material: capital losses at the CAC level, undepreciated capital cost pools, operating losses
incurred by Canadian and potential for losses to be reinstated upon repayment of fuel tax
rebates by CAIL.


Capital Loss Pools


[132] The capital loss pools at CAC will not be available to Air Canada since CAC is to be
left out of the corporate reorganization and will be severed from CAIL.  Those capital losses


20
00


 A
BQ


B 
44


2 
(C


an
LI


I)







Page: 28


can essentially only be used to absorb a portion of the debt forgiveness liability associated with
the restructuring.  CAC, who has virtually all of its senior debt compromised in the plan,
receives compensation for this small advantage, which cost them nothing. 


Undepreciated capital cost (“UCC”)


[133]  There is no benefit to Air Canada in the pools of UCC unless it were established that
the UCC pools are in excess of the fair market value of the relevant assets, since Air Canada
could create the same pools by simply buying the assets on a liquidation at fair market value. 
Mr. Peterson understood this pool of UCC to be approximately $700 million .  There is no
evidence that the UCC pool, however, could be considered to be a source of benefit.  There is
no evidence that this amount is any greater than fair market value.  


Operating Losses 


[134] The third tax pool complained of is the operating losses.  The debt forgiven as a result
of the Plan will erase any operating losses from prior years to the extent of such forgiven debt.


 Fuel tax rebates


[135] The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in
past years.  The evidence is that on a consolidated basis the total potential amount of this pool
is $297 million.  According to Mr. Carty’s testimony, CAIL has not been taxable in his ten
years as Chief Financial Officer.  The losses which it has generated for tax purposes have been
sold on a 10 - 1 basis to the government in order to receive rebates of excise tax paid for fuel. 
The losses can be restored retroactively if the rebates are repaid, but the losses can only be
carried forward for a maximum of seven years.   The evidence of Mr. Peterson indicates that
Air Canada has no plan to use those alleged losses and in order for them to be useful to Air
Canada, Air Canada would have to complete a legal merger with CAIL, which is not provided
for in the plan and is not contemplated by Air Canada until some uncertain future date.  In my
view, the Monitor’s conclusion that there was no value to any tax pools in the Liquidation
Analysis is sound.  


[136] Those opposed to the Plan have raised the spectre that there may be value unaccounted
for in this liquidation analysis or otherwise.  Given the findings above, this is merely
speculation and is unsupported by any concrete evidence.  


c.  Alternatives to the Plan


[137] When presented with a plan, affected stakeholders must weigh their options in the light
of commercial reality.  Those options are typically liquidation measured against the plan
proposed.  If not put forward, a hope for a different or more favourable plan is not an option
and no basis upon which to assess fairness.  On a purposive approach to the CCAA, what is
fair and reasonable must be assessed against the effect of the Plan on the creditors and their
various claims, in the context of their response to the plan.  Stakeholders are expected to decide
their fate based on realistic, commercially viable alternatives (generally seen as the prime
motivating factor in any business decision) and not on speculative desires or hope for the
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future. As Farley J.  stated in Re T. Eaton Co. (1999) O.J. No. 4216 (Ont. Sup. Ct.) at
paragraph 6:


One has to be cognizant of the function of a balancing of their prejudices.
Positions must be realistically assessed and weighed, all in the light of what an
alternative to a successful plan would be. Wishes are not a firm foundation on
which to build a plan; nor are ransom demands.


[138] The evidence is overwhelming that all other options have been exhausted and have
resulted in failure. The concern of those opposed suggests that there is a better plan that Air
Canada can put forward. I note that significant enhancements were made to the plan during the
process.  In any case, this is the Plan that has been voted on. The evidence makes it clear that
there is not another plan forthcoming.  As noted by Farley J. in T. Eaton Co, supra, “no one
presented an alternative plan for the interested parties to vote on” (para. 8).


d.  Oppression


Oppression and the CCAA


[139] Resurgence and the Minority Shareholders originally claimed that the Plan proponents,
CAC and CAIL and the Plan supporters 853350 and Air Canada had oppressed, unfairly
disregarded or unfairly prejudiced their interests, under Section 234 of the ABCA.  The
Minority Shareholders (for reasons that will appear obvious) have abandoned that position.  


[140] Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. 
As remedial legislation, it attempts to balance the interests of shareholders, creditors and
management to ensure adequate investor protection and maximum management flexibility. 
The Act requires the court to judge the conduct of the company and the majority in the context
of equity and fairness:  First Edmonton Place Ltd. v. 315888 Alberta Ltd., (1988) 40 B.L.R.28
(Alta. Q.B.).  Equity and fairness are measured against or considered in the context of the
rights, interests or reasonable expectations of the complainants:  Re Diligenti v. RWMD
Operations Kelowna (1976), 1 B.C.L.R. 36 (S.C). 


[141] The starting point in any determination of oppression requires an understanding as to
what the rights, interests, and reasonable expectations are and what the damaging or
detrimental effect is on them.  MacDonald J. stated in First Edmonton Place, supra at 57:


In deciding what is unfair, the history and nature of the corporation, the essential
nature of the relationship between the corporation and the creditor, the type of
rights affected in general commercial practice should all be material. More
concretely, the test of unfair prejudice or unfair disregard should encompass the
following considerations: The protection of the underlying expectation of a
creditor in the arrangement with the corporation, the extent to which the acts
complained of were unforeseeable where the creditor could not reasonably have
protected itself from such acts and the detriment to the interests of the creditor.
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[142] While expectations vary considerably with the size, structure, and value of the
corporation, all expectations must be reasonably and objectively assessed: Pente Investment
Management Ltd. v. Schneider Corp. (1998), 42 O.R. (3d) 177 (C.A.).


[143] Where a company is insolvent, only the creditors maintain a meaningful stake in its
assets.  Through the mechanism of liquidation or insolvency legislation, the interests of
shareholders are pushed to the bottom rung of the priority ladder.  The expectations of creditors
and shareholders must be viewed and measured against an altered financial and legal
landscape. Shareholders cannot reasonably expect to maintain a financial interest in an
insolvent company where creditors’ claims are not being paid in full.  It is through the lens of
insolvency that the court must consider whether the acts of the company are in fact oppressive,
unfairly prejudicial or unfairly disregarded.  CCAA proceedings have recognized that
shareholders may not have “a true interest to be protected” because there is no reasonable
prospect of economic value to be realized by the shareholders given the existing financial
misfortunes of the company:  Re Royal Oak Mines Ltd., supra, para. 4., Re Cadillac Fairview,
[1995] O.J. 707 (Ont. Sup. Ct), and Re T. Eaton Company, supra.


[144] To avail itself of the protection of the CCAA, a company must be insolvent.  The
CCAA considers the hierarchy of interests and assesses fairness and reasonableness in that
context.  The court’s mandate not to sanction a plan in the absence of fairness necessitates the
determination as to whether the complaints of dissenting creditors and shareholders are
legitimate, bearing in mind the company’s financial state.  The articulated purpose of the Act
and the jurisprudence interpreting it, “widens the lens”  to balance a broader range of interests
that includes creditors and shareholders and beyond to the company, the employees and the
public, and tests the fairness of the plan with reference to its impact on all of the constituents.


[145] It is through  the lens of insolvency legislation that the rights and interests of both
shareholders and creditors must be considered.  The reduction or elimination of rights of both
groups is a function of the insolvency and not of oppressive conduct in the operation of the
CCAA.  The antithesis of oppression is fairness, the guiding test for judicial sanction.  If a plan
unfairly disregards or is unfairly prejudicial it will not be approved.  However, the court retains
the power to compromise or prejudice rights to effect a broader purpose, the restructuring of an
insolvent company, provided that the plan does so in a fair manner. 


Oppression allegations by Resurgence 


[146] Resurgence alleges that it has been oppressed or had its rights disregarded because the
Petitioners and Air Canada disregarded the specific provisions of their trust indenture, that Air
Canada and 853350 dealt with other creditors outside of the CCAA, refusing to negotiate with
Resurgence and that they are generally being treated inequitably under the Plan.


[147] The trust indenture under which the Unsecured Notes were issued required that upon a
“change of control”, 101% of the principal owing thereunder, plus interest would be
immediately due and payable.  Resurgence alleges that Air Canada, through 853350, caused
CAC and CAIL to purposely fail to honour this term.  Canadian acknowledges that the trust 
indenture was breached.  On February 1, 2000, Canadian announced a moratorium on
payments to lessors and lenders, including the Unsecured Noteholders.  As a result of this
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moratorium, Canadian defaulted on the payments due under its various credit facilities and
aircraft leases. 


[148] The moratorium was not directed solely at the Unsecured Noteholders.  It had the same
impact on other creditors, secured and unsecured.  Canadian, as a result of the moratorium,
breached other contractual relationships with various creditors.  The breach of contract is not
sufficient to found a claim for oppression in this case.  Given Canadian’s insolvency, which
Resurgence recognized, it cannot be said that there was a reasonable expectation that it would
be paid in full under the terms of the trust indenture, particularly when Canadian had ceased
making payments to other creditors as well.


[149] It is asserted that because the Plan proponents engaged in a restructuring of Canadian’s
debt before the filing under the CCAA, that its use of the Act for only a small group of
creditors, which includes Resurgence is somehow oppressive.  


[150] At the outset, it cannot be overlooked that the CCAA does not require that a
compromise be proposed to all creditors of an insolvent company.  The CCAA is a flexible,
remedial statute which recognizes the unique circumstances that lead to and away from
insolvency.


[151] Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have
to complete a financial restructuring so as to permit Air Canada to acquire CAIL on a
financially sound basis and as a wholly owned subsidiary.  Following the implementation of
the moratorium, absent which Canadian could not have continued to operate, Canadian and Air
Canada commenced efforts to restructure significant obligations by consent.  They perceived
that further damage to public confidence that a CCAA filing could produce, required Canadian
to secure a substantial measure of creditor support in advance of any public filing for court
protection.  Before the Petitioners started the CCAA proceedings on March 24, 2000, Air
Canada, CAIL and lessors of 59 aircraft in its fleet had reached agreement in principle on the
restructuring plan.  


[152] The purpose of the CCAA is to create an environment for negotiations and
compromise.  Often it is the stay of proceedings that creates the necessary stability for that
process to unfold.  Negotiations with certain key creditors in advance of the CCAA filing,
rather than being oppressive or conspiratorial, are to be encouraged as a matter of principle if
their impact is to provide a firm foundation for a restructuring.  Certainly in this case, they
were of critical importance, staving off liquidation, preserving cash flow and allowing the Plan
to proceed.  Rather than being detrimental or prejudicial to the interests of the other
stakeholders, including Resurgence, it was beneficial to Canadian and all of its stakeholders. 


[153] Resurgence complained that certain transfers of assets to Air Canada and its actions in
consolidating the operations of  the two entities prior to the initiation of the CCAA proceedings
were unfairly prejudicial to it.  


[154] The evidence demonstrates  that the sales of the Toronto - Tokyo route, the Dash 8s and
the simulators were at the suggestion of Canadian, who was  in desperate need of operating
cash.  Air Canada paid what Canadian asked, based on its cash flow requirements.  The
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evidence established that absent the injection of cash at that critical juncture, Canadian would
have ceased operations.  It is for that reason that the Government of Canada willingly provided
the approval for the transfer on December 21, 2000.  


[155] Similarly, the renegotiation of CAIL’s aircraft leases to reflect market rates supported
by Air Canada covenant or guarantee has been previously dealt with by this court and found to
have been in the best interest of Canadian, not to its detriment.  The evidence establishes that
the financial support and corporate integration that has been provided by Air Canada was not
only in Canadian’s best interest, but its only option for survival.  The suggestion that the
renegotiations of these leases, various sales and the operational realignment  represents an
assumption of a benefit by Air Canada to the detriment of Canadian is not supported by the
evidence.


[156] I find the transactions predating the CCAA proceedings, were in fact Canadian’s life
blood in ensuring some degree of liquidity and stability within which to conduct an orderly
restructuring of its debt.  There was no detriment to Canadian or to its creditors, including its
unsecured creditors. That Air Canada and Canadian were so successful in negotiating
agreements with their major creditors, including aircraft financiers, without resorting to a stay
under the CCAA underscores the serious distress Canadian was in and its lenders recognition
of the viability of the proposed Plan.


[157] Resurgence complained that other significant groups held negotiations with Canadian. 
The evidence indicates that a meeting was held with Mr. Symington, Managing Director of
Resurgence, in Toronto in March 2000. It was made clear to Resurgence that the pool of
unsecured creditors would be somewhere between $500 and $700 million and that Resurgence
would be included within that class.  To the extent that the versions of this meeting differ, I
prefer and accept the evidence of Mr. Carty.   Resurgence wished to play a significant role in
the debt restructuring and indicated it was prepared to utilize the litigation process to achieve a
satisfactory result for itself.  It is therefore understandable that no further negotiations took
place.  Nevertheless, the original offer to affected unsecured creditors has been enhanced since
the filing of the plan on April 25, 2000.  The enhancements to unsecured claims involved the
removal of the cap on the unsecured pool and an increase from 12 to 14 cents on the dollar.  


[158] The findings of the Commissioner of Competition establishes beyond doubt that absent
the financial support provided by Air Canada, Canadian would have failed in December 1999. 
I am unable to find on the evidence that Resurgence has been oppressed.  The complaint that
Air Canada has plundered Canadian and robbed it of its assets is not supported but contradicted
by the evidence.  As described above, the alternative is liquidation and in that event the
Unsecured Noteholders would receive between one and three cents on the dollar.  The
Monitor’s conclusions in this regard are supportable and I accept them.  


e.  Unfairness to Shareholders


[159] The Minority Shareholders essentially complained that they were being unfairly
stripped of their only asset in CAC - the shares of CAIL.  They suggested they were being
squeezed out by the new CAC majority shareholder 853350, without any compensation or any
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vote.  When the reorganization is completed as contemplated by the Plan , their shares will
remain in CAC but CAC will be a bare shell.


[160] They further submitted that Air Canada’s cash infusion, the covenants and guarantees it
has offered to aircraft financiers,  and the operational changes (including integration of
schedules, “quick win” strategies, and code sharing) have all added significant value to CAIL
to the benefit of its stakeholders, including the Minority Shareholders.  They argued that they
should be entitled to continue to participate into the future and that such an expectation is
legitimate and consistent with the statements and actions of Air Canada in regard to
integration. By acting to realign the airlines before a corporate reorganization, the Minority
Shareholders asserted that Air Canada has created the expectation that it is prepared to
consolidate the airlines with the participation of a minority.  The Minority Shareholders take
no position with respect to the debt restructuring under the CCAA, but ask the court to sever
the corporate reorganization provisions contained in the Plan.


[161] Finally, they asserted that CAIL has increased in value due to Air Canada’s financial
contributions and operational changes and that accordingly, before authorizing the transfer of
the CAIL shares to 853350, the current holders of the CAIL Preferred Shares, the court must
have evidence before it to justify a transfer of 100% of the equity of CAIL to the Preferred
Shares.


[162] That CAC will have its shareholding in CAIL extinguished and emerge a bare shell is
acknowledged.  However, the evidence makes it abundantly clear that those shares, CAC’s
“only asset”, have no value.  That the Minority Shareholders are content to have the debt
restructuring proceed suggests by implication that they do not dispute the insolvency of both
Petitioners, CAC and CAIL. 


[163] The Minority Shareholders base their expectation to remain as shareholders on the
actions of Air Canada in acquiring only 82% of the CAC shares before integrating certain of
the airlines’ operations.  Mr. Baker (who purchased  after the Plan was filed with the Court and
almost six months after the take over bid by Air Canada)  suggested that the contents of the bid
circular misrepresented Air Canada’s future intentions to its shareholders. The two dollar price
offered and paid per share in the bid must be viewed somewhat skeptically and in the context
in which the bid arose.  It does not support the speculative view that some shareholders hold,
that somehow, despite insolvency, their shares have some value on a going concern basis.  In
any event, any claim for misrepresentation that Minority Shareholders might have arising from
the take over bid circular against Air Canada or 853350 , if any, is unaffected by the Plan and
may be pursued after the stay is lifted.


[164] In considering Resurgence’s claim of oppression I have already found that the financial
support of Air Canada during this restructuring period has benefited Canadian and its
stakeholders.  Air Canada’s financial support and the integration of the two airlines has been
critical to keeping Canadian afloat.  The evidence makes it abundantly clear that without this
support Canadian would have ceased operations.  However it has not transformed CAIL or
CAC into solvent companies.
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[165]  The Minority Shareholders raise concerns about assets that are ascribed limited or no
value in the Monitor’s report as does Resurgence (although to support an opposite proposition). 
Considerable argument was directed to the future operational savings and profitability
forecasted for Air Canada, its subsidiaries and CAIL and its subsidiaries.  Mr. Peterson
estimated it to be in the order of $650 to $800 million on an annual basis, commencing in
2001.  The Minority Shareholders point to the tax pools of a restructured company that they
submit will be of great value once CAIL becomes profitable as anticipated.  They point to a
pension surplus that at the very least has value by virtue of the contribution holidays that it
affords.  They also look to the value of the compromised claims of the restructuring itself
which they submit are in the order of $449 million.  They submit these cumulative benefits add
value, currently or at least realizable in the future. In sharp contrast to the Resurgence position
that these acts constitute oppressive behaviour, the Minority Shareholders view them as
enhancing the value of their shares.  They go so far as to suggest that there may well be a
current going concern value of the CAC shares that has been conveniently ignored or
unquantified and that the Petitioners must put evidence before the court as to what that value
is.


[166] These arguments overlook several important facts, the most significant being that CAC
and CAIL are insolvent and will remain insolvent until the debt restructuring is fully
implemented.  These companies are not just technically or temporarily insolvent, they are
massively insolvent. Air Canada will have invested upward of $3 billion to complete the
restructuring, while the Minority Shareholders have contributed nothing.  Further, it was a
fundamental condition of Air Canada’s support of this Plan that it become the sole owner of
CAIL.  It has been suggested by some that Air Canada’s share purchase at two dollars per
share in December 1999 was unfairly prejudicial to CAC and CAIL’s creditors. Objectively,
any expectation by Minority Shareholders that they should be able to participate in a
restructured CAIL is not reasonable.


[167] The Minority Shareholders asserted the plan is unfair because the effect of the
reorganization is to extinguish the common shares of CAIL held by CAC and to convert the
voting and non-voting Preferred Shares of CAIL into common shares of CAIL. They submit
there is no expert valuation or other evidence to justify the transfer of CAIL’s equity to the
Preferred Shares. There is no equity in the CAIL shares to transfer. The year end financials
show CAIL’s shareholder equity at a deficit of $790 million.  The Preferred Shares have a
liquidation preference of $347 million.  There is no evidence to suggest that Air Canada’s
interim support has rendered either of these companies solvent, it has simply permitted
operations to continue.  In fact, the unaudited consolidated financial statements of CAC for the
quarter ended March 31, 2000 show total shareholders equity went from a deficit of $790
million to a deficit of $1.214 million, an erosion of $424 million. 


[168]  The Minority Shareholders’ submission attempts to compare and contrast the rights
and expectations of the CAIL preferred shares as against the CAC common shares.  This is not
a meaningful exercise; the Petitioners are not submitting that the Preferred Shares have value
and the evidence demonstrates unequivocally that they do not.  The Preferred Shares are
merely being utilized as a corporate vehicle to allow CAIL to become a wholly owned
subsidiary of Air Canada.  For example, the same result could have been achieved by issuing
new shares rather than changing the designation of 853350's Preferred Shares in CAIL. 
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[169] The Minority Shareholders have asked the court to sever the reorganization from the
debt restructuring, to permit them to participate in whatever future benefit might be derived
from the restructured CAIL.  However, a fundamental condition of this Plan and the expressed
intention of Air Canada on numerous occasions is that CAIL become a wholly owned
subsidiary.  To suggest the court ought to sever this reorganization from the debt restructuring
fails to account for the fact that it is not two plans but an integral part of a single plan.  To
accede to this request would create an injustice to creditors whose claims are being seriously
compromised, and  doom the entire Plan to failure.  Quite simply, the Plan’s funder will not
support a severed plan.


[170] Finally, the future profits to be derived by Air Canada are not a relevant consideration. 
While the object of any plan under the CCAA is to create a viable emerging entity, the
germane issue is what a prospective purchaser is prepared to pay in the circumstances.  Here,
we have the one and only offer on the table, Canadian’s last and only chance.  The evidence
demonstrates this offer is preferable to those who have a remaining interest to a liquidation.
Where secured creditors have compromised their claims and unsecured creditors are accepting
14 cents on the dollar in a potential pool of unsecured claims totalling possibly in excess of $1
billion , it is not unfair that shareholders receive nothing.


e. The Public Interest


[171] In this case, the court cannot limit its assessment of fairness to how the Plan affects the
direct participants.  The business of the Petitioners as a national and international airline
employing over 16,000 people must be taken into account.  


[172] In his often cited article, Reorganizations Under the Companies’ Creditors
Arrangement Act (1947), 25 Can.Bar R.ev. 587 at 593 Stanley Edwards stated:


Another reason which is usually operative in favour of reorganization is the interest of
the public in the continuation of the enterprise, particularly if the company supplies
commodities or services that are necessary or desirable to large numbers of consumers,
or if it employs large numbers of workers who would be thrown out of employment by
its liquidation.  This public interest may be reflected in the decisions of the creditors
and shareholders of the company and is undoubtedly a factor which a court would wish
to consider in deciding whether to sanction an arrangement under the C.C.A.A.


[173]  In Re Repap British Columbia Inc. (1998), 1 C.B.R. 449 (B.C.S.C.) the court noted
that the fairness of the plan must be measured against the overall economic and business
environment and against the interests of the citizens of British Columbia who are affected as
“shareholders” of the company, and creditors, of suppliers, employees and competitors of the
company. The court approved the plan even though it was unable to conclude that it was
necessarily fair and reasonable.    In Re Quintette Coal Ltd., supra, Thackray J. acknowledged
the significance of the coal mine to the British Columbia economy, its importance to the people
who lived and worked in the region and to the employees of the company and their families. 
Other cases in which the court considered the public interest in determining whether to
sanction a plan under the CCAA include Canadian Red Cross Society (Re), (1998),5
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C.B.R.(4th) (Ont. Gen. Div.) and Algoma Steel Corp. v. Royal Bank of Canada (Trustee of),
[1992] O.J. No. 795 (Ont. Gen. Div.)


[174] The economic and social impacts of a plan are important and legitimate considerations.  
Even in insolvency, companies are more than just assets and liabilities.  The fate of a company
is inextricably tied to those who depend on it in various ways.  It is difficult to imagine a case
where the economic and social impacts of a liquidation could be more catastrophic.  It would
undoubtedly be felt by Canadian air travellers across the country. The effect would not be a
mere ripple, but more akin to a tidal wave from coast to coast that would result in chaos to the
Canadian transportation system.


[175] More than sixteen thousand unionized employees of CAIL and CRAL appeared through
counsel.  The unions and their membership strongly support the Plan.  The unions represented
included the Airline Pilots Association International, the International Association of
Machinists and Aerospace Workers, Transportation District 104, Canadian Union of Public
Employees, and the Canadian Auto Workers Union. They represent pilots, ground workers and
cabin personnel.  The unions submit that it is essential that the employee protections arising
from the current restructuring of Canadian not be jeopardized by a bankruptcy, receivership or
other liquidation.  Liquidation would be devastating to the employees and also to the local and
national economies.  The unions emphasize that the Plan safeguards the employment and job
dignity protection negotiated by the unions for their members.  Further, the court was reminded
that the unions and their members have played a key role over the last fifteen years or more in
working with Canadian and responsible governments to ensure that Canadian survived and
jobs were maintained.  


[176] The Calgary and Edmonton Airport authorities, which are not for profit corporations,
also supported the Plan.  CAIL’s obligations to the airport authorities are not being
compromised under the Plan.  However, in a liquidation scenario, the airport authorities
submitted that a liquidation would have severe financial consequences to them and have
potential for severe disruption in the operation of the airports.


[177] The representations of the Government of Canada are also compelling.  Approximately
one year ago, CAIL approached the Transport Department to inquire as to what solution could
be found to salvage their ailing company.  The Government saw fit to issue an order in council,
pursuant to section 47 of the Transportation Act , which allowed an opportunity for CAIL to
approach other entities to see if a permanent solution could be found.  A standing committee in
the House of Commons reviewed a framework for the restructuring of the airline industry, 
recommendations were made and undertakings were given by Air Canada.  The Government 
was driven by a mandate to protect consumers and promote competition.  It submitted that the
Plan is a major component of the industry  restructuring.  Bill C-26, which addresses the
restructuring of the industry, has passed through the House of Commons and is presently
before the Senate.  The Competition Bureau has accepted that Air Canada has the only offer on
the table and has worked very closely with the parties to ensure that the interests of consumers,
employees, small carriers, and smaller communities will be protected.


[178] In summary, in assessing whether a plan is fair and reasonable, courts have emphasized
that perfection is not required: see for example  Wandlyn Inns Ltd. (Re) (1992), 15 C.B.R. (3d)
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316 (N.BQ.B), Quintette Coal, supra and Repap, supra.  Rather, various rights and remedies
must be sacrificed to varying degrees to result in a reasonable, viable compromise for all
concerned.  The court is required to view the “big picture” of the plan and assess its impact as a
whole.  I return to Algoma Steel v. Royal Bank of Canada., supra at 9 in which Farley J.
endorsed this approach:


What might appear on the surface to be unfair to one party when viewed in relation to
all other parties may be considered to be quite appropriate.


[179] Fairness and reasonableness are not abstract notions,  but must be measured against the
available commercial alternatives. The triggering of the statute, namely insolvency, recognizes 
a fundamental flaw within the company.  In these imperfect circumstances there can never be a
perfect plan, but rather only one that is supportable.  As stated in Re Sammi Atlas Inc., (1998),
3C.B.R. (4th) 171 at 173 (Ont. Sup. Ct.) at 173:


A plan under the CCAA is a compromise; it cannot be expected to be perfect. It should
be approved if it is fair, reasonable and equitable. Equitable treatment is not necessarily
equal treatment. Equal treatment may be contrary to equitable treatment.


[180] I find that in all the circumstances, the Plan is fair and reasonable.


 IV.   CONCLUSION


[181] The Plan has obtained the support of  many affected creditors, including virtually all
aircraft financiers, holders of executory contracts, AMR, Loyalty Group and the Senior
Secured Noteholders.


[182] Use of these proceedings has avoided triggering more than $1.2 billion of incremental
claims.  These include claims of passengers with pre-paid tickets, employees, landlords and
other parties with ongoing executory contracts, trade creditors and suppliers.  


[183] This Plan represents a solid chance for the continued existence of Canadian.  It
preserves CAIL as a business entity.  It maintains over  16,000 jobs.  Suppliers and trade
creditors are kept whole.  It protects consumers and preserves the integrity of our national
transportation system while we move towards a new regulatory framework. The extensive
efforts by Canadian and Air Canada, the compromises made by stakeholders both within and
without the proceedings and the commitment of the Government of Canada inspire confidence
in a positive result.  


[184] I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor
oppressive.  Beyond its fair and reasonable balancing of interests, the Plan is a result of bona
fide efforts by all concerned and indeed is the only alternative to bankruptcy as ten years of
struggle and creative attempts at restructuring by Canadian clearly demonstrate. This Plan is
one step toward a new era of airline profitability that hopefully will protect consumers by
promoting affordable and accessible air travel to all Canadians.
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[185] The Plan deserves the sanction of this court and it is hereby granted. The application
pursuant to section 185 of the ABCA is granted. The application for declarations sought by
Resurgence are dismissed.  The application of the Minority Shareholders is dismissed.


HEARD on the 5th day of June to the 19th day of June, 2000.
DATED at Calgary, Alberta this 27th day of June, 2000.


__________________________
J.C.Q.B.A.
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DICKSON. Jr. (Orally):
I think I should review some of the steps taken in


connection with this application before getting right down to
the crunch of the judgment although I don't propose to take
any longer than is necessary for it, but this is what
hopefully is the last in a fairly extensive series of hearings
dealing with the application of Wandlyn Inns Ltd. for approval
of a plan of reorganization under the Companies' Creditors
Arrangement Act.


In May the application was launched and on May 20th
an Order was made declaring the company to be a company within
the meaning of the Companies' Creditors Arrangement Act.
Essentially, that Order put a prohibition on any actions being
brought against the company until it had an opportunity to put
a plan of reorganization, or a plan of arrangement, before its
creditors and to call the necessary creditors' meetings and so
on.


In July, I believe it was, a classification hearing
was held and the various creditors were then grouped into
different classes, I believe they were 7 in number, or
something to that order. Those classifications were largely
agreed upon; I don't think there was very much objection.
There may have been some objection, as Mr. Young noted this
morning, but essentially they were accepted.


It's not an easy thing to group all creditors.
Usually unsecured creditors can be put into one classification
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without too much difficulty, but it is essential, of course,
in some cases to put creditors who haven't got absolutely like
interests in some particular class. That of course was true
here, and undoubtedly usually is, of any class comprising
secured creditors because here we put in mortgage holders and
debenture holders with lien claimants, who have security or
have the potential for having security, and also we put in a
creditor holding a floating lien, in this case the company's
bank, over a great number of the company's assets. These
people aren't equal. They are similar in some respects but
they do have a like interest and it's practical, of course, in
an application of this sort to stick them in the same class.
You can't take every creditor whose position is totally
different or somewhat different from any other creditor and
say that creditor is going in a class of its own. That, of
course, as has been pointed out in the literature, would lead
to that creditor having an absolute veto over any application
for reorganization under the Act and it would defeat the whole
purpose of the Act.


In September, I believe it was september 19th or
thereabouts, a plan of arrangement was filed by the company
and was distributed among creditors.


I'm not referring to all of the hearings that have
been held here. They have been quite numerous and it seems to
me that it's not essential to refer to them all.
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On October 31st the meetings of the creditors in
their various classifications were held. A first amendment to
the plan of organization was distributed to shareholders
before that and was included in the plan and voted upon by the
groups of creditors, the classes of creditors who did vote on
that day. The secured creditors did not vote on that date.
Obviously, it was felt by someone or other that they couldn't
agree in sufficient numbers to obtain approval of the plan and
therefore their meeting was adjourned over, like the meetings
of the other classes, to November 13th.


Certainly the Act envisages adjournments of meetings
of creditors and negotiations continuing between those
adjourned hearings and even at the adjourned hearings and
right up until the time the final votes are taken. I don't
doubt in the case of all applications under the C.C.A.A. there
are negotiations of that nature, and a company must file
amendments right up to the last moment because there's no
point in an applicant under the C.C.A.A. going to meetings of
creditors unless there is a reasonable hope that the plan is
going to be approved in the proportions required by the Act.


On November 13th the adjourned meetings of the
creditors were held. Two more amendments to the plan had been
filed by that time, one I believe a few days before and
another one the day before, and those were voted upon and the
plan as amended by the three successive amendments was
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overwhelmingly approved by all groups of creditors both as to
numbers and as to values at the meetings of creditors, the
secured creditors on November 13th when they voted and the
other classes of creditors when they voted on october 31st.
Of course, the percentage of the vote and percentage in
numbers and percentage as to value are something that a Court
has to have very strong regard for in determining whether
sanction should be given or not.


Now the applicant comes before the Court seeking
approval of its plan. Five objections have been filed seeking
either rejection or modification of the plan, and counsel
representing the objectors have been heard. Other counsel
have been heard representing creditors who support the plan
and they have spoken in favour of its being sanctioned here
today. Two of the objections have largely dissolved, I might
say, those of Irving oil and of Gerling Global, but I will
deal with those presently.


The objection of ADI is not an objection to approval
of the plan but instead seeks what the proponent describes as
a technical amendment of the plan by the Court. I don't
question the authority of the Court to make technical
amendments to the plan, in fact a couple of them have been


Butordered here today at this hearing just before lunchtime.
the amendment sought here amounts, in my view, to
substantive ch~nge in the plan.


a
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It has been suggested that the Algoma steel case,


the Court of Appeal decision in the Algoma Steel case in
ontario, supports the notion that a court at a sanction
hearing can even go beyond making technical amendments to the
plan but I am unable to find, as I indicated earlier today,
that the section of the Act cited by the Court of Appeal,
namely section 11(C) supports that contention.


That doesn't mean that I wouldn't be prepared, as I
indicated earlier, to even adjourn a sanction hearing in a
proper circumstance and give a particular class or classes of
creditors the opportunity to renegotiate or reconsider how a
plan might be amended if it appeared on the face of it that it
were not fair and reasonable to all concerned, or to anybody
concerned. I think in doing that one would have to weigh very
carefully what might be attained by such a course and the
dangers inherent in it, the dangers namely of upsetting the
whole apple cart and having some class or classes of creditors
throw up their hands and say look, that's the end of it. If
this thing is being opened up again it gives me the chance I
want to pullout of it.


I don't feel that this is a situation here, having
regard to the amounts involved and so on, and without
acknowledging that there is anything unfair or unreasonable
about the plan inherently, I don't think it's a case where
there should be an adjournment for further negotiation.
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What this hearing really boils down to is that there
are two alternatives for the Court, as I see it, today. One
is to reject the plan and the other is to sanction the plan.


The other three objectors, I might say, are two lien
claimants and a present mortgage holder. All three seek
rejection of the plan although it would appear that the lien
claimants would be satisfied if other lands were to be
substituted for certain lands constituting security under the
plan of arrangement. Similarly, Maritime Life, the mortgage
holder, presumably would be satisfied if changes in the plan
were made to provide them with a second mortgage for the full
amount of any deficiency on the sale of the property on which
they presently hold the first mortgage. All of those changes
would amount to sUbstantive changes and they would require the
consent of other creditors, most essentially the consent of
the Bank, and for that reason I don't feel that it would
warrant sending the matter back to further meetings of the
secured creditors to try to have any changes effected there.


So what we really come down to is whether the plan
as it stands should be rejected or approved. The general
principles governing the question of sanction or otherwise
have been referred to several times already today and they
have been described by Trainor, J. in re Northlands Properties
Limited. the 1989 British Columbia case, at pages 182 and 3.


"In the exercise of its discretion the
Court should consider three criteria
which are:
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(1) there must be strict compliance with
all statutory requirements;


(2) all material filed and procedures
carried out must be examined to
determine if anything has been done
or purported to be done which is not
authorized by the Companies'
Creditors Arrangement Act; and


(3) the plan must be fair and reasonable. II


Those same principles, of course, were stated in, as
I recall, essentially the same terms in an earlier judgment in
a case in 1934, I believe it was, by Middleton, J .A. in
Ontario, and I can't remember the name of the case and I may
be wrong about the name of the judge, but in any event it was
the year 1934 and it was only two years after the companies'
Creditors Arrangement Act had been initially passed or
enacted, and he did so there in terms which were essentially
what Trainor, J. says today.


In the instant case I have followed closely this
application from the beginning and through the various stages
of hearings, all of which I have presided over. I have tried
to be meticulous in ensuring that the Act was followed and
that the various steps prescribed in the literature and by
other court precedents have been followed, and I am satisfied
that there has been strict compliance with the statutory
requirements throughout. Similarly, I am satisfied that the
material filed and the procedures carried out suggest that
nothing has been done which is not authorized by the Act. I
am unaware that there has been any deviation from the Act at
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all. There may have been very minor departures but they have
not amounted to anything of substance. I don't take all the
credit for that surveillance over the case myself because I
have had the cooperation of not only the solicitors for the
Applicant but also the solicitors for all parties represented
throughout, and if I forget to say so later I acknowledge that
now and I do thank counsel for their assistance.


Now, the third point is, of course, the question of
whether the plan is fair and reasonable. I don't intend to go
into all of the ramifications of what is fair and reasonable.
It's been pointed out that fair and reasonable doesn't mean
equal, it means equitable in essence, and I adopt that
interpretation. For instance in the case of Maritime Life the
position of that company has been compared to that of Central
Guaranty. While their positions are in some respects similar,
they're certainly not identical. Maritime Life was a company
which was much more undersecured in its original pOsition than
was Central Guaranty, at least as far as dollar values were
concerned, and the two companies can't be treated as being
totally equal. I don't feel here that any injustice would
result to Maritime Life through the sanctioning of this plan.


No plan is going to be perfect. It is not going to
look after every eventuality, but one has to decide is it
inherently fair, is it inherently reasonable, is it inherently
equitable, and I feel that the plan here is, and I feel that
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it's equally fair and equitable even to those two remaining
lienholders who have objected to it.


A great deal of thought has gone into the plan. If
the proposition put forward by Mr. Bogart in the affidavit
filed this morning is correct, or is given effect to, then
Maritime Life will perhaps come out of it far better than
central Guaranty may. It's not possible to say that that will
happen, they may come out of it a great deal worse, but I
don't think in any sense it can be said that anyone has been
treated unduly harshly here under this plan. certainly all of
the creditors, it seems to me, with the possible exception of
one of the secured creditors whom I mentioned this morning,
seem to be coming out of it better than they would have done
had the other course of the company going into bankruptcy
occurred, and even for that one creditor there are probably
advantages which far outweigh any disadvantages here.


In the case of Maritime Life, that company I would
say is probably going to be substantially better off than it
would have been had there been no reorganization effected, and
I would say the same about the other companies which have
objected. I respect their right to object and to have these
matters raised but I can only say that I have looked carefully
at the matter, I have read practically all of the material put
before me at the various stages of the application and
particularly the very voluminous amount of material that has
been filed with me re this hearing, and I think I have a
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reasonably good grasp of what it's all about and I'm not
concerned when I come to the finding that it is fair,
equitable and reasonable.


I don't think really it's necessary for me to say
anything more than that. It follows quite naturally from what
I have said that I do intend to make an Order sanctioning the
plan of arrangement. I will at the same time extend the
prohibition against bringing actions against the company until
the settlement date has arrived. That will give a short
breathing period here and give an opportunity for giving
effect to the plan of arrangement and getting its
implementation underway.


As to the Irving Oil application for leave to file
its mechanics lien, I will only say that it may do that if it
so desires at any time commencing now. In doing that I am not
saying that it's a valid lien claim; I simply say you have the
right to a certain lien claim by filing and commencing your
action.


Re Gerling Global, I don't think there's any problem
there. I am going to remove the restriction as of now and
imposed earlier by my order against you as far as taking any
action to collect on your judgment against Wandlyn
Consolidated Limited. I do urge on Gerling Global the use of
some discretion in moving in that regard, not to do so unduly
so as to prejUdice the chance to get this plan of arrangement
on its feet and get it going, but I'm not placing any
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restriction on that at the present time. I indicated earlier
that on reflection I had some misgivings as to my authority
perhaps to impose that restriction although I did it in good
faith at the time and I would follow the same course of action
again.


I don't think it's necessary for me to deal with any
other points except, Mr. Sergeant, you presumably will want to
get a formal order drawn. If you would draw one incorporating
my rulings on the matter, these brief rulings just at the end.
You don't have to cover all the points. Are there any salient
points that I should be dealing with that I haven't?


MR. SERGEANT: My Lord the various prayers in the Notice of
Motion, if you are saying that they are to be
addressed in the draft order then I have nothing
else.


THE COURT: Well, have I addressed them all?
MR. SERGEANT: Not directly, My Lord, no.
THE COURT: What haven't I addressed?
MR. SERGEANT: Item number two with respect to funds on


deposit at the Bank of Montreal, funds that are
required for both the settlement and for working
capital purposes. Those are funds that were set up
in that special account authorized by your Order
back in July.
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THE COURT: That's right, and you are asking what be done with


that?
MR. SERG~T: That the company be allowed access to those


funds.
THE COURT: As of now.
MR. SERGEANT: As of now.
THE COURT: I could see no objection to that being ordered.
MR. SERG~T: The third item really ties in with the first,


that is both sanction and implementation if we
proceed with implementing the plan.


THE COURT: I think that speaks for itself.
MR. SERG~T: The 4th item deals with the further directions


vis-a-vis mechanic lien settlements.
THE COURT: You can put that in the Order but I'm not giving


encouragement to your coming back to the Court for
further instructions. Hopefully implementation of
the plan will proceed without that being necessary.
If there are any further matters that have to be
referred to the Court I'm available, or somebody
else is, to deal with it.


MR. SERG~T: It is our intention to try and facilitate a
resolution of it without involving the Court. And
then I think as a safety net there should be some
opportunity to revisit the Court as problems might
arise, which is the 5th item. Maybe it isn't
necessary per se.
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THE COURT: Again, you can put that, too, in your Order


if you wish.
The only other thing I wish to do


before we conclude is to thank the monitor for his
assistance through the matter. His part in this
whole thing perhaps hasn't ended right here because
he still -- When I say he I don't mean just Mr.
O'Neil but his colleagues in Price waterhouse as
well. Mr. O'Neil particularly, perhaps, has been a
great help to the Court and you still have some
functions I believe under the plan of arrangement
so good luck to you in that regard.


I want to thank again all counsel
involved, even though I did earlier. They have all
been of great assistance here and I must say that I
think the whole application and its consideration,
quite apart from the outcome, has gone very, very
smoothly. Applications of this type are
complicated. I find that counsel have been a great
help. Mrs. King's brief was an excellent specimen
of what a legal brief should be on this subject and
I hope other counsel will keep it as a model to go
by in future similar cases.
were excellent and I
assistance.


But all the briefs
for their


D. M. DICKSON, J.C.Q.B.
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Blair J.: 


[1] After two years of intense and complex negotiations, the Canadian Red Cross Society/La 


Société Canadienne de la Croix-Rouge applies for approval and sanction of its Plan of 


Compromise and Arrangement, as amended (“the Plan”). The application is made pursuant to 


section 6 of the Companies’ Creditors Arrangement Act (the “CCAA”). The Plan was 


approved by an overwhelming majority of all classes of creditors on August 30, 2000. 


Background 


[2] All insolvency re-organizations involve unfortunate situations, both from personal and 


monetary perspectives. Many which make their way through the courts have implications 


beyond simply the resolution of the debt structure between corporate debtor and creditors. 


They touch the lives of employees. They have an impact on the continued success of others 


who do business with the debtor company. Occasionally, they affect the fabric of a community 


itself. None, however, has been characterized by the deep human and, indeed, institutional 


tragedy which has given rise to the restructuring of the Canadian Red Cross (the “Red Cross” 


or the “Society”). 


[3] The Canadian Red Cross has been an institutional icon in the lives of Canadians for many 


years. As the Court noted in its endorsement at the time of the original Order granting the 


Society the protection of the CCAA: 


Until recent years it would have been difficult to imagine a not-for-profit charitable 


organisation with a more highly regarded profile than the Canadian Red Cross Society. 


Who among us has not benefited in some way, does not know someone who has 


benefited in some way, or is at least unaware of the wide-ranging humanitarian services 


it provides, nationally and internationally? It aids victims of conflicts or disasters—


providing assistance to refugees from the conflict in Rwanda, or programs for relief and 


health care and emergency training in places like Angola, Haiti, and Russia, and working 


with communities in Quebec and Manitoba in recent years as a result of flood disasters 


and ice storms, as but some examples. It furnishes water safety programs and first aid 


services, homemaker services and other community initiatives across Canada. And it 


has been responsible for the national blood program in Canada for the past 50 years, 
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recruiting donors and collecting, testing, processing, storing and distributing blood 


products for the collective Canadian need. 


[4] Regrettably, however, that honourable tradition and the reputation which has 


accompanied it, have been badly sullied in recent years. Thousands of innocent Canadians 


have found themselves indicted with devastating disease—Hepatitis C, HIV, and Creutzfeld 


Jakob disease, principally—arising from the transfusion of contaminated blood or blood 


products, for the supply of which the Red Cross was responsible. I shall refer to these 


affected people, globally, as “the Transfusion Claimants. Many have died. Others are dying. 


The rest live in the shadow of death. As Ms. Dawna Ring, Representative Counsel for one 


group of Transfusion Claimants put it in argument, the well-known Red Cross symbol, for 


many unfortunately, has become “a symbol of death”. Nothing that the Court can do will take 


away these diseases or bring back to life those who have died. 


[5] The tragedy of these events has been well chronicled in the Report of the Krever 


Commission Inquiry into problems with the Canadian Blood Supply, and in the numerous law 


suits which have proceeded through the courts. Measured from the perspective of that stark 


background, the legal regime which governs the disposition of these proceedings must seem 


quite inadequate to many. However, it has provided at least a mechanism whereby some 


order, some closure, and some measure of compensatory relief are offered to the Transfusion 


Claimants and to others in respect of the blood supply problems, while at the same time 


offering to the Red Cross the possibility of continuing to provide its other humanitarian 


services to the community. 


[6] Recognizing that its potential liabilities far outstripped its assets and abilities to meet those 


liabilities, and hoping as well to save the important non-blood related aspects of its 


operations, the Red Cross applied to this Court for protection under the CCAA in July, 1998. 


The Federal, Provincial and Territorial Governments (the “FPT Governments”)—which also 


faced, and continue to face, liability in connection with these claims—had decided that it was 


imperative for the control and management of the Canadian Blood Supply to be transferred 


into new hands, Canadian Blood Services and Héma Québec. It was a condition of the 


Acquisition Agreement respecting that transfer that the Red Cross seek and obtain CCAA 


protection. The concept put forward by the Red Cross at the time was that the sale proceeds 


would be used to establish a fund to compensate the Transfusion Claimants (after payment of 
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secured and other creditors) and the Society would be permitted to continue to carry on its 


other non-blood related humanitarian activities. 


The CCAA Process 


[7] CCAA protection was granted, and a stay of proceedings against the Red Cross imposed, 


on July 20, 1998. The stay of proceedings has been extended by subsequent Orders of this 


Court—most recently to October 31st of this year—as the participants in the process have 


negotiated toward a mutually acceptable resolution of the particularly complex issues 


involved. 


[8] The negotiations have been intense and lengthy. They have of necessity encompassed 


other outstanding proceedings involving the Red Cross and the FPT Governments, including 


a number of class actions in Ontario, Quebec and British Columbia, and the negotiation of a 


broader settlement between the Governments and Transfusion Claimants infected between 


1986 and 1990. As a result of this latter settlement, the funds made available by the transfer 


of the Canadian Blood Supply to Canadian Blood Services and Héma Québec are primarily 


directed by the Red Cross Plan to meet the claims of the pre-1986/post 1990 Transfusion 


Claimants, who were not entitled to participate in the Government Settlement. 


[9] The CCAA process itself involved numerous attendances before the Court in the exercise 


of the Court’s supervisory role in cases of this nature. Orders were made—amongst others—


appointing a Monitor, appointing Representative Counsel to advise each of the Transfusion 


Claimant groups and to assist the Court, dealing with funding for such counsel, establishing a 


Claims process (including notice, a disallowance/approval mechanism and the appointment of 


a Claims Officer), granting or refusing the lifting of the stay in certain individual cases, 


approving a mediation/arbitration process respecting certain pension issues, determining 


issues respecting appropriate classes of creditors for voting purposes, and providing for the 


holding of creditors’ meetings to vote on approval of the Plan and for the mailing of notice of 


those meetings and the materials relating to the Plan to be considered. Over 7,000 copies of 


the Plan and related materials were mailed. 


A Summary of the Plan 
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[10] I draw upon the Applicant’s factum for a summary of the basics of the Plan. Under the 


Plan, 


a) Ordinary Creditors with proven claims not exceeding $10,000 will receive 100% of 


their proven claim; 


b) Ordinary Creditors with proven claims of more than $10,000 will receive 67% of their 


proven claim; 


c) A Trust is established for Transfusion Claimants, on specific terms described in the 


Plan, funded with $79 million plus interest already accrued under the Plan, as follows: 


(i) $600,000 for CJD claimants; 


(ii) $1 million for claimants in a class action alleging infection with Hepatitis C from 


blood obtained from prisons in the United States; 


(iii) $500,000 for claimants with other transfusion claims that are otherwise not 


provided for; 


(iv) approximately $63 million for claimants in class actions alleging Hepatitis C 


infection before 1986 and after June 1990; and, 


(v) approximately $13.7 million for settlement of HIV claims. 


[11] The source of these funds are those which the Red Cross has been holding from the 


sale of the Blood Assets, and negotiated contributions from co-defendants in various actions, 


and insurers. The Plan establishes procedures whereby claimants may apply to a Referee 


(the Honourable R.E. Holland, in the case of the HIV Claimants, and the Honourable Peter 


Cory, in the case of the other Transfusion Claimants) for determination of the amount of their 


damages. 


[12] Several other aspects of the Plan bear mention as well. They relate to implementation 


and to the effect of the Plan upon implementation. Included, of course, is the fact that once 


the compromises and arrangements to be effected by the Plan are approved, they will bind all 


creditors affected by the Plan. As well, provided the Red Cross carries out its part of the Plan, 


all obligations and agreements to which the Society is a party as at the Plan Implementation 


Date are to remain in force and are not subject to acceleration or termination by any other 


parties as a result of anything which occurred prior to that Date, including the fact that the 


society has sought CCAA protection and made the compromises and arrangements in 
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question. In addition, the Courts of each Province are to be asked to give recognition and 


assistance to the sanction order and to the implementation of the Plan. And the Red Cross is 


to be authorized to make payment in accordance with a specific settlement entered into with 


Service Employees’ International Union with respect to a collective agreement and other 


issues involving the Society’s homemaker employees. Finally, there are provisions respecting 


the discharge of the Monitor and the Claims Officers upon implementation. 


[13] The Red Cross has now put forward its Plan, as most recently amended in the 


negotiation process. On August 30, 2000, all classes of creditors—including the classes of 


Transfusion claimants—voted overwhelmingly in favour of accepting the Plan. The society 


now applies for the Court’s sanction and approval of it. 


The Test 


[14] Where a majority in number representing two-thirds in value of the creditors present 


and voting in person or by proxy approve a plan of arrangement, the plan may be sanctioned 


by the Court and, if sanctioned, will bind all the creditors (or classes of creditors, where there 


is more than one class) and the company: CCAA, s. 6. 


[15] The principles to be applied in the exercise of the Court’s discretion upon such an 


application are well established: 


(1) There must be strict compliance with all statutory requirements; 


(2) All materials filed and procedures carried out must be examined to determine if 


anything has been done or purported to be done which is not authorized by the CCAA; 


and, 


(3) The Plan must be fair and reasonable. 


See: Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C. S.C.), aff’d (1989), 73 


C.B.R. (N.S.) 195 (B.C. C.A.); Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 


12 O.R. (3d) 500 (Ont. Gen. Div.) at p. 506. 


[16] Applying those principles to the circumstances of this case. I have no hesitation in 


concluding—as I do—that the Plan should be sanctioned and approved. 


Compliance with Orders and Statutory Requirements 
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[17] The Court has already ruled that the Red Cross is a debtor corporation entitled to the 


protection of the CCAA, and I am satisfied that all of the statutory requirements of the Act 


have been complied with. 


[18] I am also satisfied that the Applicant has complied with the substance of all Orders 


made in the course of these proceedings. To the extent that there has been a variance from 


the terms of the Orders, they have been the result of understandable logistical hurdles for the 


most part, and there has been no prejudice to anyone as a result. I am content to make the 


necessary corrective orders requested in that regard. Nothing has been done or purported to 


be done which is not authorized by the provisions of the CCAA. 


[19] There was apparently some confusion at the time of voting which resulted in 8 


members of the group of Secondarily Infected Spouses and Children with HIV not voting. The 


claims of 6 of those people have been disallowed for voting purposes. Ms. Ring, who is 


Representative Counsel for this group, advises, however, that even if all 8 claimants had 


voted, and opposed approval—which she believes is quite unlikely—her clients’ group would 


still have strongly favoured sanctioning and approval of the Plan. I observe for the record, that 


what was at issue here related only to the right to vote at the Special Meeting held. It does not 


affect the rights of anyone to claim compensation from the Plan. 


The Plan is Fair and Reasonable 


[20] I conclude as well that the Plan is fair to all affected by it, and reasonable in the 


circumstances. It balances the various competing interests in an equitable fashion. 


[21] The recitation of the background and process above confirms the complexity and 


difficult nature of these proceedings, and the scope of the negotiations involved. It is not 


necessary to repeat those facts here. 


[22] To be “fair and reasonable” a proposed Plan does not have to be perfect. No Plan can 


be. They are by nature and definition “plans of compromise and arrangement”. The Plan 


should be approved if it is inherently fair, inherently reasonable and inherently equitable: see, 


Re Wandlyn Inns Ltd. (1992), 15 C.B.R. (3d) 316 (N.B. Q.B.) at p. 321; Re Central Guaranty 
Trustco Ltd. (1993), 21 C.B.R. (3d) 139 (Ont. Gen. Div. [Commercial List]) at p. 142. The Red 


Cross Plan meets those criteria, in my view. 
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[23] In the first place, the Plan has been overwhelmingly approved by each of the four 


classes of creditors—who turned out in significant numbers to vote at the Special Meetings 


held. I note that 99.3% of the votes cast by Ordinary Creditors, representing 99.9% of the 


value of those claims, approved. The FPT Governments—which cast their own votes as well 


as the assigned votes of the 1986-1990 Transfusion Claimants who have the benefit of the 


Government Settlement—voted 100% in favour. Of the remaining Transfusion Claimants, 


91.0% of the votes cast by the pre-1986/post 1990 Hepatitis C class, representing 91.0% of 


the value of those claims support approval; the figures are 91.2% for the other Transfusion 


Claimants. 


[24] Counsel filed with the Court letters from three individuals (of thousands) who dispute 


the sanctioning of the Plan. I read these letters carefully. They are poignant in the extreme 


and raise many points pertaining to the claims made and the process followed. There is no 


doubt something to be said for all of them. I am advised, however, that most of the issues 


raised were raised as well at the Special Meetings on August 30th and debated fully at that 


time. Ranked in opposition to those issues are all of the factors which militate in favour of 


acceptance of the Red Cross Plan. The huge majority of Transfusion Claimants opted to 


support the Plan, concluding that it represents the best possible outcome for them in the 


circumstances. 


[25] Although the Transfusion Claimants are not the type of “business” creditors normally 


affected by a CCAA arrangement, they are the ones most touched by the events leading up to 


these proceedings and by the elements of the Plan. I see no reason why their voting support 


of the Plan should not receive the same—or more—deference as that normally granted to 


creditors by the Court in these cases. The fact that the Plan has received such a high level of 


support weighs very heavily in my consideration of approval. The Plan is the result of 


negotiations amongst all interested parties—leading to changes and amendments which were 


made and approved as late as the August 30th meetings. The various groups were all 


represented by legal and professional advisors, including the Transfusion Claimants who 


were advised and represented by Representative Counsel. 


[26] I accept the submission that the Plan equitably balances the various competing 


interests and the available resources of the Red Cross. In regard to the latter, the evidence is 
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that creditors—including the Transfusion Claimants—would not receive a better distribution in 


the event of a liquidation of all of the assets of the Society. 


[27] Moreover, with the exception of the three letters I have referred to, no one opposes the 


sanctioning of the Plan. Indeed, most strenuously support its approval. In addition, the 


Monitor has advised that it strongly recommends the Plan and its approval. 


[28] Finally, it is significant, in my view, that the Plan if implemented will permit the 


Canadian Red Cross to continue to carry on its non-blood related humanitarian activities. 


There is a deep-seated anger and bitterness towards the Society amongst many of the 


victims of these terrible blood diseases. To them, it is not right that thousands of people have 


been poisoned by tainted blood yet the Society is able to continue on with the other facets of 


its business. These feelings are understandable. However, the Red Cross currently continues 


to employ approximately 7,000 Canadians in the other aspects of its work, and it makes 


valuable contributions to society through these humanitarian efforts. That it will be able to 


continue those works, if the Plan is implemented, is important. 


Disposition 


[29] For all of the foregoing reasons the Plan is sanctioned and approved. Two Orders are 


requested, one relating to the sanction and approval of the Plan, and the second making the 


logistical and minor corrections I referred to earlier in these Reasons. Orders will issue in 


terms of the draft Orders filed, on which I have placed my fiat. 


[30] Before concluding, I would like to acknowledge the excellent work done by all counsel 


in this matter, and to thank them for their assistance to the Court and to their clients 


throughout. They have conducted themselves in the best tradition of the Bar in a difficult and 


sensitive case, and I commend them for their efforts. 


Application granted. 
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Montréal, Maine & Atlantique Canada Co. (Arrangement relatif à) 2013 QCCS 4039 


 COUR SUPÉRIEURE 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE MONTRÉAL 
 


N°: 500-11-045094-139 
 
DATE : LE 21 AOÛT 2013 
______________________________________________________________________ 
 
SOUS LA PRÉSIDENCE DE : L’HONORABLE MARTIN CASTONGUAY, J.C.S. 
______________________________________________________________________ 
 
 
DANS L’AFFAIRE DE LA PROPOSITION OU PLAN D’ARRANGEMENT DE :  
 
MONTRÉAL, MAINE & ATLANTIQUE CANADA CO. 


Débitrice 
 
c. 
 
RICHTER GROUPE CONSEIL INC. 


Syndic 
 
______________________________________________________________________ 


 
MOTIFS RÉVISÉS DU JUGEMENT 


PRONONCÉ SÉANCE TENANTE LE 8 AOÛT 2013 
______________________________________________________________________ 
 
[1] Montreal Maine et Atlantique Canada Cie (ci-après « MMA »), demande au 
Tribunal de prononcer une ordonnance initiale en vertu de la Loi sur les arrangements 
avec les créanciers des compagnies1 (ci-après la « Loi »).  


[2] MMA demande, outre les conclusions normalement recherchées en pareilles 
circonstances, la suspension des recours des créanciers à l’égard de son assureur 
responsabilité civile, XL Insurance Company Ltd et XL Group PLC (ci-après 
collectivement « XL »), et ce, suite au sinistre survenu le 6 juillet dernier à Lac-
Mégantic. 
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[3] La preuve offerte au Tribunal est minimaliste en ce qu’elle repose sur des 
pièces, de même qu’un bref témoignage du contrôleur suggéré par MMA, le tout visant 
à établir que MMA rencontre les prérequis financiers d’application de la Loi. 


[4] D’emblée, MMA suggère au Tribunal que la situation en regard des événements 
du Lac-Mégantic est de connaissance judiciaire. 


POSITION DE MMA 


[5] MMA, appuyée par la municipalité de Lac-Mégantic, de même que le 
gouvernement du Québec, soutient qu’il est dans son intérêt, de même que celui de ses 
créanciers, de continuer l’exploitation de son entreprise afin de maximiser la valeur de 
son patrimoine. 


[6] Elle affirme également que puisqu’il est clair qu’elle ne sera pas en mesure 
d’honorer l’ensemble des réclamations qui déferlent et continueront à déferler sur elle, il 
est dans l’intérêt de tous de canaliser l’ensemble de celles-ci à travers un arrangement 
qu’elle entend proposer à ses créanciers. 


ANALYSE 


[7] Avant de rendre l’ordonnance initiale, le Tribunal doit s’assurer que les critères, 
autres que financier, établis par la Loi sont rencontrés. Pour ce faire, le Tribunal traitera 
la présente affaire à l’aide des rubriques suivantes : 


a) MMA étant une compagnie de chemins de fer au sens de la Loi sur les 
transports du Canada2 (ci-après la « Loi sur les transports »), est-elle une 
compagnie débitrice au sens de la Loi ? 


b) La viabilité plus que douteuse de MMA et son comportement peuvent-
elles faire échec à l’application de la Loi ? 


c) Le Tribunal peut-il ordonner la suspension des recours à l’égard de tiers, 
non parties aux procédures ? 


A) MMA ÉTANT UNE COMPAGNIE DE CHEMINS DE FER AU SENS DE LA LOI 
SUR LES TRANSPORTS DU CANADA, EST-ELLE UNE COMPAGNIE 
DÉBITRICE AU SENS DE LA LOI ? 


[8] La Loi, en son article 2, propose la définition suivante de « compagnie » et 
« compagnie débitrice » : 


« « compagnie » 


 « compagnie » Toute personne morale constituée par une loi fédérale ou 
provinciale ou sous son régime et toute personne morale qui possède un actif ou 
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exerce des activités au Canada, quel que soit l’endroit où elle a été constituée, 
ainsi que toute fiducie de revenu. La présente définition exclut les banques, les 
banques étrangères autorisées, au sens de l’article 2 de la Loi sur les banques, 
les compagnies de chemin de fer ou de télégraphe, les compagnies 
d’assurances et les sociétés auxquelles s’applique la Loi sur les sociétés de 
fiducie et de prêt. 


« compagnie débitrice » 


 « compagnie débitrice » Toute compagnie qui, selon le cas : 


a) est en faillite ou est insolvable; 


b) a commis un acte de faillite au sens de la Loi sur la faillite et l’insolvabilité ou 
est réputée insolvable au sens de la Loi sur les liquidations et les 
restructurations, que des procédures relatives à cette compagnie aient été 
intentées ou non sous le régime de l’une ou l’autre de ces lois; 


c) a fait une cession autorisée ou à l’encontre de laquelle une ordonnance de 
faillite a été rendue en vertu de la Loi sur la faillite et l’insolvabilité; 


d) est en voie de liquidation aux termes de la Loi sur les liquidations et les 
restructurations parce que la compagnie est insolvable. » 


[9] Les personnes pouvant se prévaloir des dispositions de la Loi sont indiquées à 
l’article 3 de la Loi : 


« 3. (1) La présente loi ne s’applique à une compagnie débitrice ou aux 
compagnies débitrices qui appartiennent au même groupe qu’elle que si le 
montant des réclamations contre elle ou les compagnies appartenant au même 
groupe, établi conformément à l’article 20, est supérieur à cinq millions de dollars 
ou à toute autre somme prévue par les règlements. 


(…) » 


[10]  MMA, à ses procédures, admet être une compagnie de chemins de fer au sens 
de la législation fédérale en matière de transport, mais plaide que l’inclusion « chemin 
de fer » à l’article 2 de la Loi et qui ferait en sorte qu’elle ne pourrait s’en prévaloir, 
constitue un anachronisme. 


[11] D’ailleurs, les compagnies de chemins de fer sont également exclues de 
l’application de la Loi sur la faillite et l’insolvabilité3 (ci-après la « LFI »). 


[12] Ainsi, en raison de cette double exclusion, les compagnies de chemins de fer ne 
peuvent ni déclarer faillite, aux termes de la LFI, ni proposer un arrangement à leurs 
créanciers aux termes de la Loi. 
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[13] Il s’agit là d’un vide juridique qui s’explique. 


[14] Ainsi, jusqu’à l’entrée en vigueur de la Loi sur les transports en 1996, le transport 
ferroviaire était soumis à la Loi sur les chemins de fer4. 


[15] Cette loi contenait un chapitre traitant de la situation de compagnies de chemins 
de fer insolvables5, et ce, depuis 1901, alors que le législateur adoptait l’Acte modifiant 
l’Acte des chemins de fer6. 


[16] D’ailleurs, la Loi sur les chemins de fer adoptée au Québec en 1964 et 
s’appliquant aux compagnies de chemins de fer constituées au Québec, contenait 
également des dispositions7 visant l’insolvabilité. 


[17] Or, la Loi sur les transports du Canada, si elle reprend certaines des anciennes 
dispositions de la Loi sur les chemins de fer traitant les cas d’insolvabilité, édicte que 
seuls les actionnaires et les créanciers garantis peuvent déposer un plan 
d’arrangement.  Par ailleurs, cette loi est muette quant aux droits des créanciers 
ordinaires, dont les employés8. 


[18] En présence de ce vide juridique entourant certaines catégories de créanciers, 
que peut et que doit faire le Tribunal ? 


[19] La solution à ce problème passe par l’application de la doctrine dite de la 
juridiction inhérente des tribunaux. 


[20] Voici comment l’auteur Janis Sarra définit cette doctrine9 : 


« Inherent jurisdiction has its origins in the separation of legislative and judicial 
power, where the courts have taken jurisdiction to deal with matters not 
otherwise codified by parliaments and legislatures. The notion of equity in the 
exercise of that jurisdiction dates back to the 12th and 13th centuries, arising from 
a notion of conscience, protection of the vulnerable from the more powerful, and 
enforcement of relations of trust and confidence. In the context of both common 
law and statutory interpretation, balancing equities and prejudice was part of the 
move toward purposive legal reasoning that has become today’s hallmark or 
statutory interpretation. The practice of reconciling conflicting doctrines, interests 
and statutes also dates back to this period. » 


(nos soulignés) 


[21] Quant à l’application de cette doctrine dans le cadre de la Loi, voici comment elle 
s’exprime10 : 


« The exercise of the court’s inherent jurisdiction is a more sparingly used tool. 
Inherent jurisdiction is the exercising of the general powers of the court as the 
superior court of the province or territory. It has been used more generally by the 
court to control its process, or to fill in the gaps where legislation has not 
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specified what is to occur in particular circumstances. In the context of its 
supervisory role under the CCAA, the court has defined inherent jurisdiction as a 
“residual source of powers, which the court may draw upon as necessary 
whenever it is just and equitable to do so, in particular, to ensure the observance 
of the due process of law, to prevent improper vexation or oppression, to do 
justice between the parties and to secure a fair trial between them”. Inherent 
jurisdiction cannot be exercised in a manner that conflicts with a statute and, 
because it is and extraordinary power, should be exercised only sparingly and in 
a clear case where there is cogent evidence that the benefits to all clearly 
outweighs the potential prejudice to a particular creditor. » 


(nos soulignés) 


[22] Dans l’arrêt Stelco11 de la Cour d’appel de l’Ontario, s’exprime comme suit sur la 
question du vide juridique ou encore « vacuum » : 


« [35] In spite of the expansive nature of this power, inherent jurisdiction does 
not operate where Parliament or the legislature has acted. As Farley J. noted in 
Royal Oak Mines, supra, inherent jurisdiction is “not limitless; if the legislative 
body has not left a functional gap or vacuum, then inherent jurisdiction should not 
be brought into play” (para. 4). See also, Baxter Student Housing Ltd. v. College 
Housing Co-operative Ltd. [1976] 2 S.C.R. 475, 57 D.L.R. (3d) 1, at p. 480 
S.C.R.; Richtree Inc. (Re) (2005), 74 O.R. (3d) 174, [2005] O.J. No. 251 
(S.C.J.). » 


[23] Ainsi, a contrario de cette dernière citation, dans le présent dossier aucune 
codification n’existe visant les droits de créanciers ordinaires des compagnies de 
chemins de fer insolvables. 


[24] Appliquer la Loi de façon aveugle et refuser à MMA le droit de s’en prévaloir 
équivaudrait à une injustice flagrante des droits des créanciers ordinaires dont les 
sinistrés de Lac Mégantic ce qui est tout à fait inacceptable dans une société de droit. 


[25] De plus, tenter de gérer une situation d’insolvabilité en appliquant une loi pour 
certains créanciers et une autre loi pour d’autres créanciers risquerait de provoquer une 
incohérence, sinon, une injustice.  


[26] Le Tribunal conclut qu’il est nécessaire de combler le vide juridique créé lors du 
remaniement des lois canadiennes en matière de transport et permettre à MMA de se 
prévaloir des dispositions de la Loi, et ce, pour l’ensemble de ses créanciers. 


B) LA VIABILITÉ PLUS QUE DOUTEUSE DE MMA ET SON COMPORTEMENT 
PEUVENT-ELLES FAIRE ÉCHEC À L’APPLICATION DE LA LOI ? 


[27] MMA précise qu’elle ne pourra s’acquitter de ses obligations envers l’ensemble 
de ses créanciers et que son recours à la Loi lui permettra de maximiser la valeur de 
son patrimoine, et ce, au bénéfice de tous ses créanciers. 
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[28] Elle prétend également que sans cette protection, il en résultera un chaos 
judiciaire qui pourrait nuire à un certain nombre de ses créanciers, dont les sinistrés des 
événements du 6 juillet 2013 à Lac-Mégantic. 


[29] L’assureur de MMA, tout en confirmant qu’il honorera son contrat d’assurance, 
appuie la position de MMA, soulevant également le risque de chaos judiciaire. 


[30] L’objectif principal recherché par le législateur en édictant la Loi est la survie des 
entreprises, et ce, au bénéfice de tous, employés, créanciers et la société en général. 


[31] Qu’en est-il, si la preuve offerte au Tribunal démontre clairement une situation 
d’insolvabilité irrécupérable comme c’est le cas en l’instance. 


[32] À quelques reprises, nos tribunaux ont accepté d’appliquer la Loi même si au 
bout du compte, une liquidation ou un démantèlement de l’entreprise était à prévoir. 


[33] Dans la présente affaire, il est trop tôt pour déterminer quelle avenue sra 
privilégiée par MMA pour maximiser la valeur de son patrimoine.  Celle-ci sera-t-elle 
monnayée par une vente ou encore par son démantèlement. 


[34] Permettre à MMA de continuer à opérer pour maximiser la valeur de son 
patrimoine est à l’avantage de tous ses créanciers. 


[35] Ainsi, lorsque l’entreprise annonce clairement qu’elle ne sera pas viable dans sa 
forme actuelle, quelque soit le plan d’arrangement, le Tribunal doit s’écarter de l’objectif 
bicéphale de la Loi visant la survie de l’entreprise et la protection de ses créanciers, 
pour se concentrer sur ce dernier élément. 


[36] Le Tribunal devra alors considérer toutes les demandes qui lui sont formulées au 
stade de l’ordonnance initiale en priorisant les droits des créanciers. 


[37] En pareille situation, certaines demandes possibles, en vertu de la Loi, tel un 
financement temporaire, emportant une charge prioritaire ou encore une charge en 
faveur des administrateurs, ne saurait être recevable. 


[38] Le fait, dans la présente affaire, de canaliser l’ensemble des réclamations dans 
le cadre d’un arrangement est certes à l’avantage de tous les créanciers, qu’ils soient 
garantis ou ordinaires. Rappelons que cette dernière catégorie compte les sinistrés des 
événements du 6 juillet, que le Tribunal identifiera sous le vocable de créanciers 
« extraordinaires ». 


[39] Dans le présent cas, ces créanciers extraordinaires bénéficieront de la 
couverture d’assurance, mais ils peuvent également bénéficier en surplus, le cas 
échéant, d’une partie du patrimoine autre que cette couverture d’assurance de MMA. 
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[40] Dans ce contexte, l’application de la Loi permettant à MMA de continuer ses 
opérations pour maximiser la valeur de son patrimoine est certes à l’avantage des 
créanciers de MMA. 


[41] Reste maintenant à considérer certaines demandes formulées par MMA et 
décider si elles sont à l’avantage des créanciers, le tout à travers le prisme de la 
« bonne foi » tel que prévu à la Loi.12 


[42] Ainsi, MMA demande, outre la suspension des recours découlant du 
déraillement, la création d’une charge prioritaire de 150 000 $ en faveur de ses 
administrateurs : 


« 60. The Petitioner seeks a $150.000 Directors’ Charge, the whole as set forth 
ore fully at paragraph 22 and following o the conclusions of this Petition. The 
amount of the Directors’ Charge was established by the Petitioner and reviewed 
by the Monitor, taking into account direct and indirect payroll obligations, 
commissions, vacation pay, deductions at source and sales taxes remittances; » 


[43]  Si la suspension des recours découlant du déraillement à l’égard des 
administrateurs est appropriée en regard du libellé de la police d’assurance, une 
suspension générale des recours ou encore la création d’une charge au bénéfice des 
administrateurs n’est pas dans l’intérêt des créanciers en général et plus 
particulièrement des employés de MMA. 


[44] MMA et/ou ses administrateurs ont-ils agi de bonne foi depuis les événements 
du 6 juillet dernier ?  


[45] MMA affirme que l’ensemble des événements post-déraillement est de 
connaissance judiciaire. 


[46] Les auteurs Sopinka, Lederman et Bryant ont fort bien résumé ce que constitue 
la connaissance d’office aussi connue sous le vocable « connaissance judiciaire » : 


« 19.13. Judicial notice is the acceptance by a court or judicial tribunal, in a civil 
or criminal proceeding, without the requirement of proof, of the truth of a 
particular fact or state of affairs. Facts which are (a) so notorious as not to be the 
subject of dispute among reasonable persons; or (b) capable of immediate and 
accurate demonstration by resorting to readily accessible sources of indisputable 
accuracy, may be noticed by the court without proof of them by any party. » 


[47] Le Tribunal adhère à cette théorie et selon des faits bien connus du public, il n’a 
aucune hésitation à qualifier de lamentable le comportement de MMA et de ses 
administrateurs depuis le déraillement. 


[48] Que dire du mutisme de M. Edward Burkhardt dans les heures, sinon les jours 
qui ont suivi la tragédie ! 
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[49] Que dire du fait que M. Burkhardt ne soit sorti de son mutisme que pour blâmer 
divers intervenants impliqués dans le sinistre, alors que l’enquête n’était même pas 
amorcée ? 


[50] Que dire du fait que MMA, ayant retenu les services de diverses firmes de 
nettoyage et décontamination, ne les ait pas payés, provoquant un arrêt de travail de 
ceux-ci ? 


[51] Que dire du fait que MMA n’ait pas avisé les autorités compétentes qu’elle 
n’entendait pas ou encore n’avait pas la capacité de payer les firmes retenues par elle, 
de façon à ce que ces mêmes autorités compétentes puissent prendre le relais de 
façon ordonnée ? 


[52] Qu’en est-il du témoignage de M. Robert Grindrod, président de MMA, dans le 
cadre de l’audition de la présente affaire, alors qu’il déclarait que MMA n’avait pas la 
capacité de payer la paie de vacances des employés récemment mis à pied, alors que 
les pièces déposées au soutien de la requête, démontrent que sa société mère, 
Montreal Maine and Atlantic Railway Ltd, qui lui fournit les fonds sur une base régulière, 
avait les liquidités suffisantes pour effectuer ces paiements ? 


[53] Que dire de plus du témoignage de M. Grindrod, président de MMA, lorsqu’il 
affirme que la date où sera payée cette même paie de vacances sera décidée par le 
directeur aux finances de la société mère ? 


[54] À la lumière de ces faits, le Tribunal conclut que les administrateurs de MMA 
n’ont pas démontré une bonne foi justifiant de leur accorder une suspension des 
recours ou encore une charge prioritaire pour les protéger des réclamations de leurs 
employés. 


[55] Cela étant et encore une fois, pour éviter un chaos judiciaire, le Tribunal 
accordera la suspension des recours à l’égard des administrateurs, seulement quant à 
la responsabilité découlant du déraillement, et ce, pour l’unique raison qu’ils sont 
également des assurés au terme de la police d’assurance-responsabilité civile. 


C) LE TRIBUNAL PEUT-IL ORDONNER LA SUSPENSION DES RECOURS À 
L’ÉGARD DE TIERS NON PARTIES AUX PROCÉDURES ? 


[56] MMA demande que la suspension des recours soit ordonnée quant à son 
assureur responsabilité civile, XL. 


[57] Cette demande de MMA est appuyée par la municipalité de Lac-Mégantic ainsi 
que évidemment par XL. 


[58] Cette demande est la suite logique du désir de MMA de canaliser les diverses 
réclamations et/ou créances à travers un arrangement qu’elle proposera à ses 
créanciers. 
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[59] Semblable proposition d’arrangement peut comporter diverses catégories de 
créanciers et même des sous-catégories de créanciers. 


[60] S’il est acquis que la couverture d’assurance de XL ne bénéficiera qu’aux seules 
victimes du déraillement, que ce soit les victimes, les propriétaires fonciers, la 
municipalité de Lac-Mégantic ou encore le Gouvernement du Québec pour les frais de 
décontamination, il y a lieu d’éviter le chaos du premier arrivé premier servi. 


[61] D’ores et déjà, XL a annoncé qu’elle déposerait le montant de la couverture 
d’assurance. 


[62] Un plan d’arrangement peut sûrement prévoir une proposition de répartition de 
cette somme entre les victimes, d’où la demande de MMA d’étendre la suspension des 
procédures à un tiers, en l’occurrence XL. 


[63] Dès le début des années 1990, les tribunaux Canadiens ont eu à se pencher sur 
la possibilité d’étendre la suspension des recours à des tiers.  Voici comment 
s’exprimait le juge Farley de la Cour supérieure de l’Ontario à ce propos dans l’affaire 
Lehndorff General Partners Ltd13 : 


« 14 I am not persuaded that the words of s.11 which are quite specific as 
relating as to a company can be enlarged to encompass something other than 
that.  However it appears to me that Blair J. was clearly in the right channel in his 
analysis in Campeau v. Olympia & York Developments Ltd, unreported [1992] 
O.J. No. 1946 9now reported at 14 C.B.R. (3d) 303 (Ont. Gen. Div.) at pp. 4-7 
9at pp. 308-310 C.B.R.0. 


The Power to Stay 


The court has always had in inherent jurisdiction ot grant a stay of proceedings 
whenever it is just and convenient to do so, in order to control its process or 
prevent an abuse of that process : see Canada Systems Group (EST) Ltd v. 
Allendale Mutual Insurance Co. (1983), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. 
H.C.), and cases referred to therein.  In the civil context, this general power is 
also embodied in the very broad terms of s.106 of the Courts of Justice Act, 
R.S.O. 1990, c. C.46, which provides as follows: 


 106. A court, on its own initiative or on motion by any person, whether or not a 
party, may stay any proceeding in the court on such terms as are considered 
just. 


Recently, Mr. Justice O’Connell has observed that this discretionary power is 
“highly dependent on the facts of each particular case” Arab Monetary Fund v. 
Hashim (unreported) [June 25, 1992), Doc. 24127/88 (Ont. Gen. Div.), [1992] 
O.J. No. 1330. 


Apart from this inherent and general jurisdiction to stay proceedings, there are 
many instances where the court is specifically granted the power to stay in a 
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particular context, by virtue of statute or under the Rules of Civil Procedure.  The 
authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), 
is an example of the latter.  The power to stay judicial and extra-judicial 
proceedings under s.11 of the C.C.A.A., is an example of the former. Section 11 
of the C.C.A.A. provides as follows. » 


[64] Depuis cette affaire, d’autres décisions ont avalisé la possibilité d’étendre la 
suspension de recours à des tiers.14. 


[65] Le Tribunal retient de ces décisions, qu’il s’agit de cas d’espèces visant au bout 
du compte une saine administration de la justice. 


[66] En raison des circonstances exceptionnelles de la présente affaire et devant la 
multiplicité des recours déjà intentés et de ceux qui le seront sous peu, il est dans 
l’intérêt d’une saine administration de la justice d’accorder cette demande de MMA et 
d’étendre la suspension des recours à XL. 


POUR CES MOTIFS, LE TRIBUNAL : 


[67] ACCUEILLE en partie la Requête suivant le dispositif signé le 8 août 2013. 
 
 


 __________________________________ 
MARTIN CASTONGUAY, j.c.s. 


 
Me Denis St-Onge 
Me Patrice Benoit 
Me Louise Lalonde 
GOWLINGS LAFLEUR HENDERSON 
Avocats pour la requérante 
 
Me Sylvain Vauclair 
WOODS ET ASS. 
Avocat pour le Contrôleur Richter Groupe Conseil inc. 
 
Me Louis Coallier 
DUFRESNE HÉBERT COMEAU 
Avocat de Municipalité de Lac-Mégantic 
 
Me Louise Comtois 
Me Catherine Miron 
BERNARD ROY 
Avocats du Procureur Général du Québec. 
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Me Dominique Naud 
CLYDE AND CO. 
Avocat de XL Insurance & Group  
 
Me Brendan D. O’Neill 
GOODMANS (TORONTO) 
Avocat de XL Insurance & Group 
 
Me Louis-P. Bélanger 
STIKEMAN ELLIOT 
Avocat de World Fuel Services 
 
Me Roger Simard 
Me Laurent Nahmiash 
DENTONS CANADA 
Avocat de certains administrateurs et officiers de la requérante 
 
Me Jeffrey Orenstein 
ORENSTEIN DROIT INC. 
Avocat dans un recours collectif 
 
Dates d’audience : Les 7 et 8 août 2013 
 
                                            


1 L.R.C. (1985), ch . C-36). 
2 L.C. 1996, ch. 10. 
3 L.R.C. (1985) ch.B-3. 
4 L.R.C. (1985) ch. R-3. 
5 Art. 99 à 103. 
6 Acte modifiant l’Acte des Chemins de fer (1901) IE.VIIc.31. 
7 Art. 11 à 16. 
8 Art. 106 à110. 
9 SARRA, Janis, Rescue! The Compagnies’ Creditors Arrangement Act, Thomson Carswell, p. 63. 
10 Id., p. 61-62. 
11 Re Stelco inc., 2005 Carswell Ont. 1188. 
12 Article 11.02(3). 
13 1993 Carswell Ont. 183. 
14 Voir Muscletech Research and Development inc., 2006 Carswell Ont. 264, Metcalfe and Mansfield 
Alternative Investments II Corp et al., Cour supérieure de l’Ontario, 17 mars 2008, Court file 08CL7440, 
Papiers Gaspesia inc., EYB2004-71992. 
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 SUPERIOR COURT 
 


CANADA 
PROVINCE OF QUEBEC 
DISTRICT OF MONTREAL 
 
No: 500-11-036133-094 
 
DATE: SEPTEMBER 23, 2010 
______________________________________________________________________
 
PRESENT: THE HONOURABLE MR. JUSTICE CLÉMENT GASCON, J.S.C. 
______________________________________________________________________
 
IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF: 
 
ABITIBIBOWATER INC. 
And 
ABITIBI-CONSOLIDATED INC. 
And 
BOWATER CANADIAN HOLDINGS INC. 
And 
THE OTHER PETITIONERS LISTED ON SCHEDULES "A", "B" AND "C" 


Debtors 
 
And 
ERNST & YOUNG INC. 


Monitor 
______________________________________________________________________


 
REASONS FOR JUDGMENT ON SANCTION ORDER (#733) 


______________________________________________________________________
 


INTRODUCTION 


[1] This judgment deals with the sanction and approval of a plan of arrangement 
under the CCAA1.  The sole issue to resolve is the fair and reasonable character of the 
plan.  While the debtor company, the monitor and an overwhelming majority of 
stakeholders strongly support this sanction and approval, three dissenting voices raise 
limited objections.  The Court provides these reasons in support of the Sanction Order it 
considers appropriate and justified to issue under the circumstances.  


                                            
1  Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36. JG1793 
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THE RELEVANT BACKGROUND 


[2] On April 17, 2009, the Court issued an Initial Order pursuant to the CCAA with 
respect to the Abitibi Petitioners (listed in Schedule A), the Bowater Petitioners (listed in 
Schedule B) and the Partnerships (listed in Schedule C). 


[3] On the day before, April 16, 2009, AbitibiBowater Inc., Bowater Inc. and certain 
of their U.S. and Canadian Subsidiaries (the "U.S. Debtors") had, similarly, filed 
Voluntary Petitions for Relief under Chapter 11 of the U.S. Bankruptcy Code. 


[4] Since the Initial Order, the Abitibi Petitioners, the Bowater Petitioners and the 
Partnerships (collectively, "Abitibi") have, under the protection of the Court, undertaken 
a huge and complex restructuring of their insolvent business. 


[5] The restructuring of Abitibi's imposing debt of several billion dollars was a cross-
border undertaking that affected tens of thousands of stakeholders, from employees, 
pensioners, suppliers, unions, creditors and lenders to government authorities. 


[6] The process has required huge efforts on the part of many, including important 
sacrifices from most of the stakeholders involved.  To name just a few, these 
restructuring efforts have included the closure of certain facilities, the sale of assets, 
contracts repudiations, the renegotiation of collective agreements and several costs 
saving initiatives2. 


[7] In a span of less than 18 months, more than 740 entries have been docketed in 
the Court record that now comprises in excess of 12 boxes of documents.  The Court 
has, so far, rendered over 100 different judgments and orders.  The Stay Period has 
been extended seven times.  It presently expires on September 30, 2010. 


[8] Abitibi is now nearing emergence from this CCAA restructuring process.   


[9] In May 2010, after an extensive review of the available alternatives, and pursuant 
to lengthy negotiations and consultations with creditors' groups, regulators and 
stakeholders, Abitibi filed its Plan of Reorganization and Compromise in the CCAA 
restructuring process (the "CCAA Plan3").  A joint Plan of Reorganization was also filed 
at the same time in the U.S. Bankruptcy Court process (the "U.S. Plan"). 


                                            
2  See Monitor's Fifty-Seventh Report dated September 7, 2010, and Monitor's Fifty-Ninth Report dated 


September 17, 2010. 
3  This Plan of Reorganisation and Compromise (as modified, amended or supplemented by CCAA 


Plan Supplements 3.2, 6.1(a)(i) (as amended on September 13, 2010) and 6.1(a)(ii) dated September 
1, 2010, CCAA Plan Supplements 6.8(a), 6.8(b) (as amended on September 13, 2010), 6.8(d), 6.9(1) 
and 6.9(2) dated September 3, 2010, and the First Plan Amendment dated September 10, 2010, and 
as may be further modified, amended, or supplemented in accordance with the terms of such Plan of 
Reorganization and Compromise) (collectively, the "CCAA Plan") is included as Schedules E and F 
to the Supplemental 59th Report of the Monitor dated September 21, 2010. 
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[10] In essence, the Plans provided for the payment in full, on the Implementation 
Date and consummation of the U.S. Plan, of all of Abitibi's and U.S. Debtors' secured 
debt obligations.   


[11] As for their unsecured debt obligations, save for few exceptions, the Plans 
contemplated their conversion to equity of the post emergence reorganized Abitibi.  If 
the Plans are implemented, the net value would likely translate into a recovery under 
the CCAA Plan corresponding to the following approximate rates for the various 
Affected Unsecured Creditors Classes: 


(a) 3.4% for the ACI Affected Unsecured Creditor Class;  


(b) 17.1% for the ACCC Affected Unsecured Creditor Class;  


(c) 4.2% for the Saguenay Forest Products Affected Unsecured Creditor Class;  


(d) 36.5% for the BCFPI Affected Unsecured Creditor Class;  


(e) 20.8% for the Bowater Maritimes Affected Unsecured Creditor Class; and  


(f) 43% for the ACNSI Affected Unsecured Creditor Class. 


[12] With respect to the remaining Petitioners, the illustrative recoveries under the 
CCAA Plan would be nil, as these entities have nominal assets.   


[13] As an alternative to this debt to equity swap, the basic structure of the CCAA 
Plan included as well the possibility of smaller unsecured creditors receiving a cash 
distribution of 50% of the face amount of their Proven Claim if such was less than 
$6,073, or if they opted to reduce their claim to that amount. 


[14] In short, the purpose of the CCAA Plan was to provide for a coordinated 
restructuring and compromise of Abitibi's debt obligations, while at the same time 
reorganizing and simplifying its corporate and capital structure. 


[15] On September 14, 2010, Abitibi's Creditors' Meeting to vote on the CCAA Plan 
was convened, held and conducted.  The resolution approving the CCAA Plan was 
overwhelmingly approved by the Affected Unsecured Creditors of Abitibi, save for the 
Creditors of one the twenty Classes involved, namely, the BCFC Affected Unsecured 
Creditors Class.  


[16] Majorities well in excess of the statutorily required simple majority in number and 
two-third majority in value of the Affected Unsecured Claims held by the Affected 
Unsecured Creditors were attained.  On a combined basis, the percentages were 
97.07% in number and 93.47% in value.   


[17] Of the 5,793 votes cast by creditors holding claims totalling some 8,9 billion 
dollars, over 8,3 billion dollars worth of claims voted in favour of approving the CCAA 
Plan. 
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THE MOTION4 AT ISSUE 


[18] Today, as required by Section 6 of the CCAA, the Court is asked to sanction and 
approve the CCAA Plan.  The effect of the Court's approval is to bind Abitibi and its 
Affected Unsecured Creditors to the terms of the CCAA Plan. 


[19] The exercise of the Court's authority to sanction a compromise or arrangement 
under the CCAA is a matter of judicial discretion.  In that exercise, the general 
requirements to be met are well established.  In summary, before doing so, the Court 
must be satisfied that5: 


a) There has been strict compliance with all statutory requirements; 


b) Nothing has been done or purported to be done that was not authorized by 
the CCAA; and 


c) The Plan is fair and reasonable. 


[20] Only the third condition is truly at stake here.  Despite Abitibi's creditors' huge 
support of the fairness and the reasonableness of the CCAA Plan, some dissenting 
voices have raised objections. 


[21] They include: 


a) The BCFC Noteholders' Objection; 


b) The Contestations of the Provinces of Ontario and British Columbia; and 


c) The Contestation of NPower Cogen Limited. 


[22] For the reasons that follow, the Court is satisfied that the CCAA Plan is fair and 
reasonable.  The Contestations of the Provinces of Ontario and British Columbia and of 
NPower Cogen Limited have now been satisfactorily resolved by adding to the Sanction 
Order sought limited "carve-out" provisions in that regard.  As for the only other 
objection that remains, namely that of some of the BCFC Noteholders, the Court 
considers that it should be discarded. 


[23] It is thus appropriate to immediately approve the CCAA Plan and issue the 
Sanction Order sought, albeit with some minor modifications to the wording of specific 
conclusions that the Court deems necessary. 


[24] In the Court's view, it is important to allow Abitibi to move forthwith towards 
emergence from the CCAA restructuring process it undertook eighteen month ago. 


                                            
4  Motion for an Order Sanctioning the Plan of Reorganization and Compromise and Other Relief (the 


"Motion"), pursuant to Sections 6, 9 and 10 of the CCAA and Section 191 of the Canada Business 
Corporations Act, R.S.C. 1985, c. C-44 (the "CBCA"). 


5  Boutiques San Francisco Inc. (Arrangement relatif aux), SOQUIJ AZ-50263185, B.E. 2004BE-775 
(S.C.); Cable Satisfaction International Inc. (Arrangement relatif à), J.E. 2004-907 (S.C.).  
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[25] No one seriously disputes that there is risk associated with delaying the sanction 
of the CCAA Plan.  This risk includes the fact that part of the exit financing sought by 
Abitibi is dependent upon the capital markets being receptive to the high yield notes or 
term debt being offered, in a context where such markets are volatile.  There is, 
undoubtedly, continuing uncertainty with respect to the strength of the economic 
recovery and the effect this could have on the financial markets. 


[26] Moreover, there are numerous arrangements that Abitibi and their key 
stakeholders have agreed to or are in the process of settling that are key to the 
successful implementation of the CCAA Plan, including collective bargaining 
agreements with employees and pension funding arrangements with regulators.  Any 
undue delay with implementation of the CCAA Plan increases the risk that these 
arrangements may require alterations or amendments. 


[27] Finally, at hearing, Mr. Robertson, the Chief Restructuring Officer, testified that 
the monthly cost of any delay in Abitibi's emergence from this CCAA process is the 
neighbourhood of 30 million dollars.  That includes the direct professional costs and 
financing costs of the restructuring itself, as well as the savings that the labour cost 
reductions and the exit financing negotiated by Abitibi will generate as of the 
Implementation Date. 


[28] The Court cannot ignore this reality in dealing rapidly with the objections raised to 
the sanction and approval of the CCAA Plan. 


ANALYSIS  


1.  The Court's approval of the CCAA Plan 


[29] As already indicated, the first and second general requirements set out 
previously dealing with the statutory requirements and the absence of unauthorized 
conduct are not at issue. 


[30] On the one hand, the Monitor has reached the conclusion that Abitibi is and has 
been in strict compliance with all statutory requirements.  Nobody suggests that this is 
not the case. 


[31] On the other hand, all materials filed and procedures taken by Abitibi were 
authorized by the CCAA and the orders of this Court.  The numerous reports of the 
Monitor (well over sixty to date) make no reference to any act or conduct by Abitibi that 
was not authorized by the CCAA; rather, the Monitor is of the view that Abitibi has not 
done or purported to do anything that was not authorized by the CCAA6.  


[32] In fact, in connection with each request for an extension of the stay of 
proceedings, the Monitor has reported that Abitibi was acting in good faith and with due 


                                            
6  See Monitor's Fifty-Eight Report dated September 16, 2010. 
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diligence.  The Court has not made any contrary finding during the course of these 
proceedings. 


[33] Turning to the fairness and reasonableness of a CCAA Plan requirement, its 
assessment requires the Court to consider the relative degrees of prejudice that would 
flow from granting or refusing the relief sought.  To that end, in reviewing the fairness 
and reasonableness of a given plan, the Court does not and should not require 
perfection7.   


[34] Considering that a plan is, first and foremost, a compromise and arrangement 
reached, between a debtor company and its creditors, there is, indeed, a heavy onus on 
parties seeking to upset a plan where the required majorities have overwhelmingly 
supported it.  From that standpoint, a court should not lightly second-guess the business 
decisions reached by the creditors as a body8.   


[35] In that regard, courts in this country have held that the level of approval by the 
creditors is a significant factor in determining whether a CCAA Plan is fair and 
reasonable9.  Here, the majorities in favour of the CCAA Plan, both in number and in 
value, are very high.  This indicates a significant and very strong support of the CCAA 
Plan by the Affected Unsecured Creditors of Abitibi. 


[36] Likewise, in its Fifty-Seventh Report, the Monitor advised the creditors that their 
approval of the CCAA Plan would be a reasonable decision.  He recommended that 
they approve the CCAA Plan then.  In its Fifty-Eighth Report, the Monitor reaffirmed its 
view that the CCAA Plan was fair and reasonable.  The recommendation was for the 
Court to sanction and approve the CCAA Plan. 


[37] In a matter such as this one, where the Monitor has worked through out the 
restructuring with professionalism, objectivity and competence, such a recommendation 
carries a lot of weight. 


[38] The Court considers that the CCAA Plan represents a truly successful 
compromise and restructuring, fully in line with the objectives of the CCAA.  Despite its 
weaknesses and imperfections, and notwithstanding the huge sacrifices and losses it 
imposes upon numerous stakeholders, the CCAA Plan remains a practical, reasonable 
and responsible solution to Abitibi's insolvency. 


                                            
7  Re T. Eaton Co., (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]); Sammi Atlas Inc. (Re), 


(1998), 3 C.B.R. (4th) 171 (Ont.S.C.J. [Commercial List]); PSINet Lt. (Re), [2002] O.J. No. 1156 (Ont. 
S.C.J.) (QL). 


8  Uniforêt inc. (Arrangement relatif à), J.E. 2003-1408; T.Q.S. inc. (Arrangement relatif à), 
2008 QCCS 2448, B.E. 2008BE-834; PSINet Ltd. (Re), [2002] O.J. No. 1156 (Ont. S.C.J.) (QL); 
Olympia & York Developments Ltd. (Re), (1993) 12 O.R. (3d) 500 (Gen. Div.). 


9  Olympia & York Developments Ltd. (Re), (1993) 12 O.R. (3d) 500 (Gen. Div.); Boutiques San 
Francisco inc. (Arrangement relatif aux), SOQUIJ AZ-50263185 , B.E. 2004BE-775; PSINet Ltd. (Re), 
[2002] O.J. No. 1156 (Ont. S.C.J.) (QL); Northland Properties Ltd. (Re), (1988), 73 C.B.R. (N.S.) 175 
(B.C.S.C.), affirmed (1989), 73 C.B.R. (N.S.) 195 (B.C.C.A.). 
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[39] Its implementation will preserve significant social and economic benefits to the 
Canadian economy, including enabling about 11,900 employees (as of March 31, 2010) 
to retain their employment, and allowing hundreds of municipalities, suppliers and 
contractors in several regions of Ontario and Quebec to continue deriving benefits from 
a stronger and more competitive important player in the forest products industry.  


[40] In addition, the business of Abitibi will continue to operate, pension plans will not 
be terminated, and the Affected Unsecured Creditors will receive distributions (including 
payment in full to small creditors).   


[41] Moreover, simply no alternative to the CCAA Plan has been offered to the 
creditors of Abitibi.  To the contrary, it appears obvious that in the event the Court does 
not sanction the CCAA Plan, the considerable advantages that it creates will be most 
likely lost, such that Abitibi may well be placed into bankruptcy.   


[42] If that were to be the case, no one seriously disputes that most of the creditors 
would end up being in a more disadvantageous position than with the approval of the 
CCAA Plan.  As outlined in the Monitor's 57th Report, the alternative scenario, a 
liquidation of Abitibi's business, will not prove to be as advantageous for its creditors, let 
alone its stakeholders as a whole. 


[43] All in all, the economic and business interests of those directly concerned with 
the end result have spoken vigorously pursuant to a well-conducted democratic 
process.  This is certainly not a case where the Court should override the express and 
strong wishes of the debtor company and its creditors and the Monitor's objective 
analysis that supports it.   


[44] Bearing these comments in mind, the Court notes as well that none of the 
objections raised support the conclusion that the CCAA Plan is unfair or unreasonable. 


2.  The BCFC Noteholders' objections 


[45] In the end, only Aurelius Capital Management LP and Contrarian Capital 
Management LLC (the "Noteholders") oppose the sanction of the CCAA Plan10.   


[46] These Noteholders, through their managed funds entities, hold about one-third of 
some six hundred million US dollars of Unsecured Notes issued by Bowater Canada 
Finance Company ("BCFC") and which are guaranteed by Bowater Incorporated.  
These notes are BCFC's only material liabilities.   


[47] BCFC was a Petitioner under the CCAA proceedings and a Debtor in the parallel 
proceedings under Chapter 11 of the U.S. Bankruptcy Code.  However, its creditors 
voted to reject the CCAA Plan:  while 76.8% of the Class of Affected Unsecured 
Creditors of BCFC approved the CCAA Plan in number, only 48% thereof voted in 
favour in dollar value.  The required majorities of the CCAA were therefore not met. 
                                            
10  The Indenture Trustee acting under the Unsecured Notes supports the Noteholders in their 


objections. 
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[48] As a result of this no vote occurrence, the Affected Unsecured Creditors of 
BCFC, including the Noteholders, are Unaffected Creditors under the CCAA Plan: they 
will not receive the distribution contemplated by the plan.  As for BCFC itself, this 
outcome entails that it is not an "Applicant" for the purpose of this Sanction Order. 


[49] Still, the terms of the CCAA Plan specifically provide for the compromise and 
release of any claims BCFC may have against the other Petitioners pursuant, for 
instance, to any inter company transactions.  Similarly, the CCAA Plan specifies that 
BCFC's equity interests in any other Petitioner can be exchanged, cancelled, redeemed 
or otherwise dealt with for nil consideration. 


[50] In their objections to the sanction of the CCAA Plan, the Noteholders raise, in 
essence, three arguments: 


(a) They maintain that BCFC did not have an opportunity to vote on the CCAA 
Plan and that no process has been established to provide for BCFC to 
receive distribution as a creditor of the other Petitioners; 


(b) They criticize the overly broad and inappropriate character of the release 
provisions of the CCAA Plan; 


(c) They contend that the NAFTA Settlement Funds have not been 
appropriately allocated. 


[51] With respect, the Court considers that these objections are ill founded. 


[52] First, given the vote by the creditors of BCFC that rejected the CCAA Plan and its 
specific terms in the event of such a situation, the initial ground of contestation is moot 
for all intents and purposes. 


[53] In addition, pursuant to a hearing held on September 16 and 17, 2010, on an 
Abitibi's Motion for Advice and Directions, Mayrand J. already concluded that BCFC had 
simply no claims against the other Petitioners, save with respect to the Contribution 
Claim referred to in that motion and that is not affected by the CCAA Plan in any event.   


[54] There is no need to now review or reconsider this issue that has been heard, 
argued and decided, mostly in a context where the Noteholders had ample opportunity 
to then present fully their arguments.  


[55] In her reasons for judgment filed earlier today in the Court record, Mayrand J. 
notably ruled that the alleged Inter Company Claims of BCFC had no merit pursuant to 
a detailed analysis of what took place.   


[56] For one, the Monitor, in its Amended 49th Report, had made a thorough review of 
the transactions at issue and concluded that they did not appear to give rise to any inter 
company debt owing to BCFC. 
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[57] On top of that, Mayrand J. noted as well that the Independent Advisors, who 
were appointed in the Chapter 11 U.S. Proceedings to investigate the Inter Company 
Transactions that were the subject of the Inter Company Claims, had completed their 
report in this regard.   As explained in its 58th Report, the Monitor understands that they 
were of the view that BCFC had no other claims to file against any other Petitioner.  In 
her reasons, Mayrand J. concluded that this was the only reasonable inference to draw 
from the evidence she heard. 


[58] As highlighted by Mayrand J. in these reasons, despite having received this 
report of the Independent Advisors, the Noteholders have not agreed to release its 
content.  Conversely, they have not invoked any of its findings in support of their 
position either. 


[59] That is not all.  In her reasons for judgment, Mayrand J. indicated that a detailed 
presentation of the Independent Advisors report was made to BCFC's Board of 
Directors on September 7, 2010.  This notwithstanding, BCFC elected not to do 
anything in that regard since then. 


[60] As a matter of fact, at no point in time did BCFC ever file, in the context of the 
current CCAA Proceedings, any claim against any other Petitioner.  None of its 
creditors, including the Noteholders, have either purported to do so for and/or on behalf 
of BCFC.  This is quite telling.  After all, the transactions at issue date back many years 
and this restructuring process has been going on for close to eighteen months. 


[61] To sum up, short of making allegations that no facts or analysis appear to 
support or claiming an insufficiency of process because the independent and objective 
ones followed so far did not lead to the result they wanted, the Noteholders simply have 
nothing of substance to put forward. 


[62] Contrary to what they contend, there is no need for yet again another additional 
process to deal with this question.  To so conclude would be tantamount to allowing the 
Noteholders to take hostage the CCAA restructuring process and derail Abitibi's 
emergence for no valid reason. 


[63] The other argument of the Noteholders to the effect that BCFC would have had a 
claim as the holder of preferred shares of BCHI leads to similar comments.  It is, again, 
hardly supported by anything.  In any event, assuming the restructuring transactions 
contemplated under the CCAA Plan entail their cancellation for nil consideration, which 
is apparently not necessarily the case for the time being, there would be nothing 
unusual in having the equity holders of insolvent companies not receive anything in a 
compromise and plan of arrangement approved in a CCAA restructuring process. 


[64] In such a context, the Court disagrees with the Noteholders' assertion that BCFC 
did not have an opportunity to vote on the CCAA Plan or that no process was 
established to provide the latter to receive distribution as a potential creditor of the other 
Petitioners.   
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[65] To argue that the CCAA Plan is not fair and reasonable on the basis of these 
alleged claims of BCFC against the other Petitioners has no support based on the 
relevant facts and Mayrand J.'s analysis of that specific point. 


[66] Second, given these findings, the issue of the breadth and appropriateness of the 
releases provided under the CCAA Plan simply does not concern the Noteholders.   


[67] As stated by Abitibi's Counsel at hearing, BCFC is neither an "Applicant" under 
the terms of the releases of the CCAA Plan nor pursuant to the Sanction Order.  As 
such, BCFC does not give or get releases as a result of the Sanction Order.  The CCAA 
Plan does not release BCFC nor its directors or officers acting as such.   


[68] As it is not included as an "Applicant", there is no need to provide any type of 
convoluted "carve-out" provision as the Noteholders requested.  As properly suggested 
by Abitibi, it will rather suffice to include a mere clarification at paragraph 15 of the 
Sanction Order to reaffirm that in the context of the releases and the Sanction Order, 
"Applicant" does not include BCFC. 


[69] As for the Noteholders themselves, they are Unaffected Creditors under the 
CCAA Plan as a result of the no vote of their Class.   


[70] In essence, the main concern of the Noteholders as to the scope of the releases 
contemplated by the CCAA Plan and the Sanction Order is a mere issue of clarity.  In 
the Court's opinion, this is sufficiently dealt with by the addition made to the wording of 
paragraph 15 of the Sanction Order.   


[71] Besides that, as explained earlier, any complaint by the Noteholders that the 
alleged inter company claims of BCFC are improperly compromised by the CCAA Plan 
has no merit.  If their true objective is to indirectly protect their contentions to that end by 
challenging the wording of the releases, it is unjustified and without basis.  The Court 
already said so. 


[72] Save for these arguments raised by the Noteholders that the Court rejects, it is 
worth noting that none of the stakeholders of Abitibi object to the scope of the releases 
of the CCAA Plan or their appropriateness given the global compromise reached 
through the debt to equity swap and the reorganization contemplated by the plan.   


[73] The CCAA permits the inclusion of releases (even ones involving third parties) in 
a plan of compromise or arrangement when there is a reasonable connection between 
the claims being released and compromised and the restructuring achieved by the plan.  
Amongst others, the broad nature of the terms "compromise or arrangement", the 
binding nature of a plan that has received creditors' approval, and the principles that 
parties should be able to put in a plan what could lawfully be incorporated into any other 
contract support the authority of the Court to approve these kind of releases11.  In 
                                            
11  See, in this respect, ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., [2008] 


ONCA 587; Charles-Auguste Fortier inc. (Arrangement relatif à), J.E. 2009-9, 2008 QCCS 5388 
(S.C.); Hy Bloom inc. v. Banque Nationale du Canada, [2010] R.J.Q. 912 (S.C.). 
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accordance with these principles, the Quebec Superior Court has, in the past, 
sanctioned plans that included releases of parties making significant contribution to a 
restructuring12. 


[74] The additional argument raised by the Noteholders with respect to the difference 
between the releases that could be approved by this Court as compared to those that 
the U.S. Bankruptcy Court may issue in respect of the Chapter 11 Plan is not 
convincing. 


[75]  The fact that under the Chapter 11 Plan, creditors may elect not to provide 
releases to directors and officers of applicable entities does not render similar kind of 
releases granted under the CCAA Plan invalid or improper.  That the result may be 
different in a jurisdiction as opposed to the other does not make the CCAA Plan unfair 
and unreasonable simply for that reason. 


[76] Third, the last objection of the Noteholders to the effect that the NAFTA 
Settlement Funds have not been properly allocated is simply a red herring.  It is aimed 
at provoking a useless debate with respect to which the Noteholders have, in essence, 
no standing. 


[77] The Monitor testified that the NAFTA Settlement has no impact whatsoever upon 
BCFC.  If it is at all relevant, all the assets involved in this settlement belonged to 
another of the Petitioners, ACCC, with respect to whom the Noteholders are not a 
creditor. 


[78] In addition, this apparent contestation of the allocation of the NAFTA Settlement 
Funds is a collateral attack on the Order granted by this Court on September 1, 2010, 
which approved the settlement of Abitibi's NAFTA claims against the Government of 
Canada, as well as the related payment to be made to the reorganised successor 
Canadian operating entity upon emergence.  No one has appealed this NAFTA 
Settlement Order. 


[79] That said, in their oral argument, the Noteholders have finally argued that the 
Court should lift the Stay of Proceedings Order inasmuch as BCFC was concerned.  
The last extension of the Stay was granted on September 1, 2010, without objection; it 
expires on September 30, 2010.  It is clear from the wording of this Sanction Order that 
any extension beyond September 30, 2010 will not apply to BCFC. 


[80] The Court considers this request made verbally by the Noteholders as 
unfounded.   


[81] No written motion was ever served in that regard to start with.  In addition, the 
Stay remains in effect against BCFC up until September 30, 2010, that is, for about a 
week or so.  The explanations offered by Abitibi's Counsel to leave it as such for the 
time being are reasonable under the circumstances.  It appears proper to allow a few 
                                            
12  Quebecor World Inc. (Arrangement relatif à), S.C. Montreal, Nº 500-11-032338-085, 2009-06-30, 


Mongeon J. 
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days to the interested parties to ascertain the impact, if any, of the Stay not being 
applicable anymore to BCFC, if alone to ascertain how this impacts upon the various 
charges created by the Initial Order and subsequent Orders issued by the Court during 
the course of these proceedings.   


[82] There is no support for the concern of the Noteholders as to an ulterior motive of 
Abitibi for maintaining in place this Stay of Proceedings against BCFC up until 
September 30, 2010. 


[83] All things considered, in the Court's opinion, it would be quite unfair and 
unreasonable to deny the sanction of the CCAA Plan for the benefit of all the 
stakeholders involved on the basis of the arguments raised by the Noteholders.   


[84] Their objections either reargue issues that have been heard, considered and 
decided, complain of a lack a clarity of the scope of releases that the addition of a few 
words to the Sanction Order properly addresses, or voice queries about the allocation of 
important funds to the Abitibi's emergence from the CCAA that simply do not concern 
the entities of which the Noteholders are allegedly creditors, be it in Canada or in the 
U.S. 


[85] When one remains mindful of the relative degrees of prejudice that would flow 
from granting or refusing the relief sought, it is obvious that the scales heavily tilt in 
favour of granting the Sanction Order sought. 


3.  The Contestations of the Provinces of Ontario and British Columbia 


[86] Following negotiations that the Provinces involved and Abitibi pursued, with the 
assistance of the Monitor, up to the very last minute, the interested parties have agreed 
upon a "carve-out" wording that is satisfactory to every one with respect to some 
potential environmental liabilities of Abitibi in the event future circumstances trigger a 
concrete dispute in that regard. 


[87] In the Court's view, this is, by far, the most preferred solution to adopt with 
respect to the disagreement that exists on their respective position as to potential 
proceedings that may arise in the future under environmental legislation.  This approach 
facilitates the approval of the CCAA Plan and the successful restructuring of Abitibi, 
without affecting the right of any affected party in this respect.   


[88] The "carve-out" provisions agreed upon will be included in the Sanction Order. 


4.  The Contestation of NPower Cogen Limited 


[89] By its Contestation, NPower Cogen Limited sought to preserve its rights with 
respect to what it called the "Cogen Motion", namely a "motion to be brought by Cogen 
before this Honourable Court to have various claims heard" (para. 24(b) and 43 of 
NPower Cogen Limited Contestation).  
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[90] Here again, Abitibi and NPower Cogen Limited have agreed on an acceptable 
"carve-out" wording to be included in the Sanction Order in that regard.  As a result, 
there is no need to discuss the impact of this Contestation any further. 


5.  Abitibi's Reorganization 


[91] The Motion finally deals with the corporate reorganization of Abitibi and the 
Sanction Order includes declarations and orders dealing with it.   


[92] The test to be applied by the Court in determining whether to approve a 
reorganization under Section 191 of the CBCA is similar to the test applied in deciding 
whether to sanction a plan of arrangement under the CCAA, namely: (a) there must be 
compliance with all statutory requirements; (b) the debtor company must be acting in 
good faith; and (c) the capital restructuring must be fair and reasonable13. 


[93] It is not disputed by anyone that these requirements have been fulfilled here. 


6.  The wording of the Sanction Order  


[94] In closing, the Court made numerous comments to Abitibi's Counsel on the 
wording of the Sanction Order initially sought in the Motion.  These comments have 
been taken into account in the subsequent in depth revisions of the Sanction Order that 
the Court is now issuing.  The Court is satisfied with the corrections, adjustments and 
deletions made to what was originally requested. 


FOR THESE REASONS, THE COURT:  


[1] GRANTS the Motion. 


Definitions 


[2] DECLARES that any capitalized terms not otherwise defined in this Order shall 
have the meaning ascribed thereto in the CCAA Plan14 and the Creditors' Meeting 
Order, as the case may be. 


                                            
13  Raymor Industries inc. (Proposition de), [2010] R.J.Q. 608 (S.C.), 2010 QCCS 376; Quebecor World 


Inc. (Arrangement relatif à), S.C. Montreal, Nº 500-11-032338-085, 2009-06-30, Mongeon J., at para. 
7-8; Mei Computer Technology Group Inc. (Arrangement relatif à), (S.C., 2005-11-14), SOQUIJ AZ-
50380254, 2005 CanLII 54083 (QC C.S.); Doman Industries Ltd. (Re), 2003 BCSC 375; Laidlaw Inc. 
(Re), [2003] O.J. No. 865 (Ont. S.C.J.). 


14  It is understood that for the purposes of this Sanction Order, the CCAA Plan is the Plan of 
Reorganisation and Compromise (as modified, amended or supplemented by CCAA Plan 
Supplements 3.2, 6.1(a)(i) (as amended on September 13, 2010) and 6.1(a)(ii) dated September 1, 
2010, CCAA Plan Supplements 6.8(a), 6.8(b) (as amended on September 13, 2010), 6.8(d), 6.9(1) 
and 6.9(2) dated September 3, 2010, and the First Plan Amendment dated September 10, 2010, and 
as may be further modified, amended, or supplemented in accordance with the terms of such Plan of 
Reorganization and Compromise) included as Schedules E and F to the Supplemental 59th Report of 
the Monitor dated September 21, 2010. 
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Service and Meeting 


[3] DECLARES that the notices given of the presentation of the Motion and related 
Sanction Hearing are proper and sufficient, and in accordance with the Creditors' 
Meeting Order. 


[4] DECLARES that there has been proper and sufficient service and notice of the 
Meeting Materials, including the CCAA Plan, the Circular and the Notice to Creditors in 
connection with the Creditors' Meeting, to all Affected Unsecured Creditors, and that the 
Creditors' Meeting was duly convened, held and conducted in conformity with the 
CCAA, the Creditors' Meeting Order and all other applicable orders of the Court. 


[5] DECLARES that no meetings or votes of (i) holders of Equity Securities and/or 
(ii) holders of equity securities of ABH are required in connection with the CCAA Plan 
and its implementation, including the implementation of the Restructuring Transactions 
as set out in the Restructuring Transactions Notice dated September 1, 2010, as 
amended on September 13, 2010. 


CCAA Plan Sanction 


[6] DECLARES that: 


a) the CCAA Plan and its implementation (including the implementation of the 
Restructuring Transactions) have been approved by the Required Majorities 
of Affected Unsecured Creditors in each of the following classes in conformity 
with the CCAA: ACI Affected Unsecured Creditor Class, the ACCC Affected 
Unsecured Creditor Class, the 15.5% Guarantor Applicant Affected 
Unsecured Creditor Classes, the Saguenay Forest Products Affected 
Unsecured Creditor Class, the BCFPI Affected Unsecured Creditor Class, the 
AbitibiBowater Canada Affected Unsecured Creditor Class, the Bowater 
Maritimes Affected Unsecured Creditor Class, the ACNSI Affected Unsecured 
Creditor Class, the Office Products Affected Unsecured Creditor Class and 
the Recycling Affected Unsecured Creditor Class; 


b) the CCAA Plan was not approved by the Required Majority of Affected 
Unsecured Creditors in the BCFC Affected Unsecured Creditors Class and 
that the Holders of BCFC Affected Unsecured Claims are therefore deemed 
to be Unaffected Creditors holding Excluded Claims against BCFC for the 
purpose of the CCAA Plan and this Order, and that BCFC is therefore 
deemed not to be an Applicant for the purpose of this Order; 


c) the Court is satisfied that the Petitioners and the Partnerships have complied 
with the provisions of the CCAA and all the orders made by this Court in the 
context of these CCAA Proceedings in all respects; 
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d) the Court is satisfied that no Petitioner or Partnership has either done or 
purported to do anything that is not authorized by the CCAA; and 


e) the CCAA Plan (and its implementation, including the implementation of the 
Restructuring Transactions), is fair and reasonable, and in the best interests 
of the Applicants and the Partnerships, the Affected Unsecured Creditors, the 
other stakeholders of the Applicants and all other Persons stipulated in the 
CCAA Plan. 


[7] ORDERS that the CCAA Plan and its implementation, including the 
implementation of the Restructuring Transactions, are sanctioned and approved 
pursuant to Section 6 of the CCAA and Section 191 of the CBCA, and, as at the 
Implementation Date, will be effective and will enure to the benefit of and be binding 
upon the Applicants, the Partnerships, the Reorganized Debtors, the Affected 
Unsecured Creditors, the other stakeholders of the Applicants and all other Persons 
stipulated in the CCAA Plan. 


CCAA Plan Implementation 


[8] DECLARES that the Applicants, the Partnerships, the Reorganized Debtors and 
the Monitor, as the case may be, are authorized and directed to take all steps and 
actions necessary or appropriate, as determined by the Applicants, the Partnerships 
and the Reorganized Debtors in accordance with and subject to the terms of the CCAA 
Plan, to implement and effect the CCAA Plan, including the Restructuring Transactions, 
in the manner and the sequence as set forth in the CCAA Plan, the Restructuring 
Transactions Notice and this Order, and such steps and actions are hereby approved. 


[9] AUTHORIZES the Applicants, the Partnerships and the Reorganized Debtors to 
request, if need be, one or more order(s) from this Court, including CCAA Vesting 
Order(s), for the transfer and assignment of assets to the Applicants, the Partnerships, 
the Reorganized Debtors or other entities referred to in the Restructuring Transactions 
Notice, free and clear of any financial charges, as necessary or desirable to implement 
and effect the Restructuring Transactions as set forth in the Restructuring Transactions 
Notice. 


[10] DECLARES that, pursuant to Section 191 of the CBCA, the articles of 
AbitibiBowater Canada will be amended by new articles of reorganization in the manner 
and at the time set forth in the Restructuring Transactions Notice. 


[11] DECLARES that all Applicants and Partnerships to be dissolved pursuant to the 
Restructuring Transactions shall be deemed dissolved for all purposes without the 
necessity for any other or further action by or on behalf of any Person, including the 
Applicants or the Partnerships or their respective securityholders, directors, officers, 
managers or partners or for any payments to be made in connection therewith, 
provided, however, that the Applicants, the Partnerships and the Reorganized Debtors 
shall cause to be filed with the appropriate Governmental Entities articles, agreements 
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or other documents of dissolution for the dissolved Applicants or Partnerships to the 
extent required by applicable Law. 


[12] DECLARES that, subject to the performance by the Applicants and the 
Partnerships of their obligations under the CCAA Plan, and in accordance with Section 
8.1 of the CCAA Plan, all contracts, leases, Timber Supply and Forest Management 
Agreements ("TSFMA") and outstanding and unused volumes of cutting rights (backlog) 
thereunder, joint venture agreements, agreements and other arrangements to which the 
Applicants or the Partnerships are a party and that have not been terminated including 
as part of the Restructuring Transactions or repudiated in accordance with the terms of 
the Initial Order will be and remain in full force and effect, unamended, as at the 
Implementation Date, and no Person who is a party to any such contract, lease, 
agreement or other arrangement may accelerate, terminate, rescind, refuse to perform 
or otherwise repudiate its obligations thereunder, or enforce or exercise any right 
(including any right of dilution or other remedy) or make any demand under or in respect 
of any such contract, lease, agreement or other arrangement and no automatic 
termination will have any validity or effect by reason of: 


a) any event that occurred on or prior to the Implementation Date and is not 
continuing that would have entitled such Person to enforce those rights or 
remedies (including defaults, events of default, or termination events arising 
as a result of the insolvency of the Applicants and the Partnerships); 


b) the insolvency of the Applicants, the Partnerships or any affiliate thereof or 
the fact that the Applicants, the Partnerships or any affiliate thereof sought or 
obtained relief under the CCAA, the CBCA or the Bankruptcy Code or any 
other applicable legislation; 


c) any of the terms of the CCAA Plan, the U.S. Plan or any action contemplated 
therein, including the Restructuring Transactions Notice;  


d) any settlements, compromises or arrangements effected pursuant to the 
CCAA Plan or the U.S. Plan or any action taken or transaction effected 
pursuant to the CCAA Plan or the U.S. Plan; or 


e) any change in the control, transfer of equity interest or transfer of assets of 
the Applicants, the Partnerships, the joint ventures, or any affiliate thereof, or 
of any entity in which any of the Applicants or the Partnerships held an equity 
interest arising from the implementation of the CCAA Plan (including the 
Restructuring Transactions Notice) or the U.S. Plan, or the transfer of any 
asset as part of or in connection with the Restructuring Transactions Notice. 


[13] DECLARES that any consent or authorization required from a third party, 
including any Governmental Entity, under any such contracts, leases, TSFMAs and 
outstanding and unused volumes of cutting rights (backlog) thereunder, joint venture 
agreements, agreements or other arrangements in respect of any change of control, 
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transfer of equity interest, transfer of assets or transfer of any asset as part of or in 
connection with the Restructuring Transactions Notice be deemed satisfied or obtained, 
as applicable. 


[14] DECLARES that the determination of Proven Claims in accordance with the 
Claims Procedure Orders, the Cross-border Claims Protocol, the Cross-border Voting 
Protocol and the Creditors' Meeting Order shall be final and binding on the Applicants, 
the Partnerships, the Reorganized Debtors and all Affected Unsecured Creditors. 


Releases and Discharges 


[15] CONFIRMS the releases contemplated by Section 6.10 of the CCAA Plan and 
DECLARES that the said releases constitute good faith compromises and settlements 
of the matters covered thereby, and that such compromises and settlements are in the 
best interests of the Applicants and its stakeholders, are fair, equitable, and are integral 
elements of the restructuring and resolution of these proceedings in accordance with 
the CCAA Plan, it being understood that for the purpose of these releases and/or this 
Order, the terms "Applicants" or "Applicant" are not meant to include Bowater Canada 
Finance Corporation ("BCFC"). 


[16] ORDERS that, upon payment in full in cash of all BI DIP Claims and ULC DIP 
Claim in accordance with the CCAA Plan, the BI DIP Lenders and the BI DIP Agent or 
ULC, as the case may be, shall at the request of the Applicants, the Partnerships or the 
Reorganized Debtors, without delay, execute and deliver to the Applicants, the 
Partnerships or the Reorganized Debtors such releases, discharges, authorizations and 
directions, instruments, notices and other documents as the Applicants, the 
Partnerships or the Reorganized Debtors may reasonably request for the purpose of 
evidencing and/or registering the release and discharge of any and all Financial 
Charges with respect to the BI DIP Claims or the ULC DIP Claim, as the case may be, 
the whole at the expense of the Applicants, the Partnerships or the Reorganized 
Debtors.  


[17] ORDERS that, upon payment in full in cash of their Secured Claims in 
accordance with the CCAA Plan, the ACCC Administrative Agent, the ACCC Term 
Lenders, the BCFPI Administrative Agent, the BCFPI Lenders, the Canadian Secured 
Notes Indenture Trustee and any Holders of a Secured Claim, as the case may be, shall 
at the request of the Applicants, the Partnerships or the Reorganized Debtors, without 
delay, execute and deliver to the Applicants, the Partnerships or the Reorganized 
Debtors such releases, discharges, authorizations and directions, instruments, notices 
and other documents as the Applicants, the Partnerships or the Reorganized Debtors 
may reasonably request for the purpose of evidencing and/or registering the release 
and discharge of any and all Financial Charges with respect to the ACCC Term Loan 
Claim, BCFPI Secured Bank Claim, Canadian Secured Notes Claim or any other 
Secured Claim, as the case may be, the whole at the expense of the Applicants, the 
Partnerships or the Reorganized Debtors. 
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For the purposes of the present paragraph [17], in the event of any dispute as to the 
amount of any Secured Claim, the Applicants, Partnerships or Reorganized Debtors, as 
the case may be, shall be permitted to pay to the Monitor the full amount in dispute (as 
specified by the affected Secured Creditor or by this Court upon summary application) 
and, upon payment of the amount not in dispute, receive the releases, discharges, 
authorizations, directions, instruments notices or other documents as provided for 
therein.  Any amount paid to the Monitor in accordance with this paragraph shall be held 
in trust by the Monitor for the holder of the Secured Claim and the payer as their 
interests shall be determined by agreement between the parties or, failing agreement, 
as directed by this Court after summary application. 


[18] PRECLUDES the prosecution against the Applicants, the Partnerships or the 
Reorganized Debtors, whether directly, derivatively or otherwise, of any claim, 
obligation, suit, judgment, damage, demand, debt, right, cause of action, liability or 
interest released, discharged or terminated pursuant to the CCAA Plan. 


Accounts with Financial Institutions 


[19] ORDERS that any and all financial institutions (the "Financial Institutions") with 
which the Applicants, the Partnerships and the Reorganized Debtors have or will have 
accounts (the "Accounts") shall process and/or facilitate the transfer of, or changes to, 
such Accounts in order to implement the CCAA Plan and the transactions contemplated 
thereby, including the Restructuring Transactions. 


[20] ORDERS that Mr. Allen Dea, Vice-President and Treasurer of ABH, or any other 
officer or director of the Reorganized Debtors, is empowered to take all required acts 
with any of the Financial Institutions to affect the transfer of, or changes to, the 
Accounts in order to facilitate the implementation of the CCAA Plan and the transactions 
contemplated thereby, including the Restructuring Transactions. 


Effect of failure to implement CCAA Plan 


[21] ORDERS that, in the event that the Implementation Date does not occur, 
Affected Unsecured Creditors shall not be bound to the valuation, settlement or 
compromise of their Affected Claims at the amount of their Proven Claims in 
accordance with the CCAA Plan, the Claims Procedure Orders or the Creditors' Meeting 
Order. For greater certainty, nothing in the CCAA Plan, the Claims Procedure Orders, 
the Creditors' Meeting Order or in any settlement, compromise, agreement, document 
or instrument made or entered into in connection therewith or in contemplation thereof 
shall, in any way, prejudice, quantify, adjudicate, modify, release, waive or otherwise 
affect the validity, enforceability or quantum of any Claim against the Applicants or the 
Partnerships, including in the CCAA Proceedings or any other proceeding or process, in 
the event that the Implementation Date does not occur. 
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Charges created in the CCAA Proceedings 


[22] ORDERS that, upon the Implementation Date, all CCAA Charges against the 
Applicants and the Partnerships or their property created by the CCAA Initial Order or 
any subsequent orders shall be determined, discharged and released, provided that the 
BI DIP Lenders Charge shall be cancelled on the condition that the BI DIP Claims are 
paid in full on the Implementation Date. 


Fees and Disbursements 


[23] ORDERS and DECLARES that, on and after the Implementation Date, the 
obligation to pay the reasonable fees and disbursements of the Monitor, counsel to the 
Monitor and counsel to the Applicants and the Partnerships, in each case at their 
standard rates and charges and including any amounts outstanding as of the 
Implementation Date, in respect of the CCAA Plan, including the implementation of the 
Restructuring Transactions, shall become obligations of Reorganized ABH. 


Exit Financing  


[24] ORDERS that the Applicants are authorized and empowered to execute, deliver 
and perform any credit agreements, instruments of indebtedness, guarantees, security 
documents, deeds, and other documents, as may be required in connection with the 
Exit Facilities.  


Stay Extension 


[25] EXTENDS the Stay Period in respect of the Applicants until the Implementation 
Date. 


[26] DECLARES that all orders made in the CCAA Proceedings shall continue in full 
force and effect in accordance with their respective terms, except to the extent that such 
Orders are varied by, or inconsistent with, this Order, the Creditors' Meeting Order, or 
any further Order of this Court. 


Monitor and Chief Restructuring Officer 


[27] DECLARES that the protections afforded to Ernst & Young Inc., as Monitor and 
as officer of this Court, and to the Chief Restructuring Officer pursuant to the terms of 
the Initial Order and the other Orders made in the CCAA Proceedings, shall not expire 
or terminate on the Implementation Date and, subject to the terms hereof, shall remain 
effective and in full force and effect. 


[28] ORDERS and DECLARES that any distributions under the CCAA Plan and this 
Order shall not constitute a "distribution" and the Monitor shall not constitute a "legal 
representative" or "representative" of the Applicants for the purposes of section 159 of 
the Income Tax Act (Canada), section 270 of the Excise Tax Act (Canada), section 14 
of the Act Respecting the Ministère du Revenu (Québec), section 107 of the 
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Corporations Tax Act (Ontario), section 22 of the Retail Sales Tax Act (Ontario), section 
117 of the Taxation Act, 2007 (Ontario) or any other similar federal, provincial or 
territorial tax legislation (collectively the "Tax Statutes") given that the Monitor is only a 
Disbursing Agent under the CCAA Plan, and the Monitor in making such payments is 
not "distributing", nor shall be  considered to "distribute" nor to have "distributed", such 
funds for the purpose of the Tax Statutes, and the Monitor shall not incur any liability 
under the Tax Statutes in respect of it making any payments ordered or permitted 
hereunder, and is hereby forever released, remised and discharged from any claims 
against it under or pursuant to the Tax Statutes or otherwise at law, arising in respect of 
payments made under the CCAA Plan and this Order and any claims of this nature are 
hereby forever barred.  


[29] ORDERS and DECLARES that the Disbursing Agent, the Applicants and the 
Reorganized Debtors, as necessary, are authorized to take any and all actions as may 
be necessary or appropriate to comply with applicable Tax withholding and reporting 
requirements, including withholding a number of shares of New ABH Common Stock 
equal in value to the amount required to comply with such withholding requirements 
from the shares of New ABH Common Stock to be distributed to current or former 
employees and making the necessary arrangements for the sale of such shares on the 
TSX or the New York Stock Exchange on behalf of the current or former employees to 
satisfy such withholding requirements. All amounts withheld on account of Taxes shall 
be treated for all purposes as having been paid to the Affected Unsecured Creditor in 
respect of which such withholding was made, provided such withheld amounts are 
remitted to the appropriate Governmental Entity. 


Claims Officers 


[30] DECLARES that, in accordance with paragraph [25] hereof, any claims officer 
appointed in accordance with the Claims Procedure Orders shall continue to have the 
authority conferred upon, and to the benefit from all protections afforded to, claims 
officers pursuant to Orders in the CCAA Proceedings. 


General 


[31] ORDERS that, notwithstanding any other provision in this Order, the CCAA Plan 
or these CCAA Proceedings, the rights of the public authorities of British Columbia, 
Ontario or New Brunswick to take the position in or with respect to any future 
proceedings under environmental legislation that this or any other Order does not affect 
such proceedings by reason that such proceedings are not in relation to a claim within 
the meaning of the CCAA or are otherwise beyond the jurisdiction of Parliament or a 
court under the CCAA to affect in any way is fully reserved; as is reserved the right of 
any affected party to take any position to the contrary. 


[32] DECLARES that nothing in this Order or the CCAA Plan shall preclude NPower 
Cogen Limited ("Cogen") from bringing a motion for, or this Court from granting, the 
relief sought in respect of the facts and issues set out in the Claims Submission of 
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Cogen dated August 10, 2010 (the "Claim Submission"), and the Reply Submission of 
Cogen dated August 24, 2010, provided that such relief shall be limited to the following: 


a) a declaration that Cogen's claim against Abitibi Consolidated Inc. ("Abitibi") 
and its officers and directors, arising from the supply of electricity and steam 
to Bridgewater Paper Company Limited between November 1, 2009 and 
February 2, 2010 in the amount of £9,447,548 plus interest accruing at the 
rate of 3% per annum from February 2, 2010 onwards (the "Claim Amount") is 
(i) unaffected by the CCAA Plan or Sanction Order; (ii) is an Excluded Claim; 
or (iii) is a Secured Claim; (iv) is a D&O Claim; or (v) is a liability of Abitibi 
under its Guarantee; 


b) an Order directing Abitibi and its Directors and Officers to pay the Claim 
Amount to Cogen forthwith; or 


c) in the alternative to (b), an order granting leave, if leave be required, to 
commence proceedings for the payment of the Claim Amount under s. 241 of 
the CBCA and otherwise against Abitibi and its directors and officers in 
respect of same. 


[33] DECLARES that any of the Applicants, the Partnerships, the Reorganized 
Debtors or the Monitor may, from time to time, apply to this Court for directions 
concerning the exercise of their respective powers, duties and rights hereunder or in 
respect of the proper execution of the Order on notice to the Service List. 


[34] DECLARES that this Order shall have full force and effect in all provinces and 
territories in Canada. 


[35] REQUESTS the aid and recognition of any Court or administrative body in any 
Province of Canada and any Canadian federal court or administrative body and any 
federal or state court or administrative body in the United States of America and any 
court or administrative body elsewhere, to act in aid of and to be complementary to this 
Court in carrying out the terms of the Order, including the registration of this Order in 
any office of public record by any such court or administrative body or by any Person 
affected by the Order. 


Provisional Execution 


[36] ORDERS the provisional execution of this Order notwithstanding any appeal and 
without the necessity of furnishing any security; 


[37] WITHOUT COSTS. 
  
 __________________________________


CLÉMENT GASCON, J.S.C. 
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Mr. Sean Dunphy  Me Guy P. Martel  and Me Joseph Reynaud 
STIKEMAN, ELLIOTT 
Attorneys for the Debtors 
 
Me Gilles Paquin and Me Avram Fishman 
FLANZ FISHMAN MELAND PAQUIN 
Attorneys for the Monitor 
 
Mr. Robert Thornton 
THORNTON GROUT FINNIGAN 
Attorneys for the Monitor 
 
Me Bernard Boucher 
BLAKE CASSELS & GRAYDON LLP 
Attorneys for BI Citibank (London Branch), as Agent for Citibank, N.A. 
 
Me Jocelyn Perreault 
McCARTHY TETRAULT LLP 
Attorneys for Bank of Nova Scotia (as Administrative and Collateral Agent) 
 
Me Marc Duchesne and Me François Gagnon 
BORDEN, LADNER, GERVAIS 
Attorneys for the Ad hoc Committee of the Senior Secured Noteholders and U.S. Bank 
National Association, Indenture Trustee for the Senior Secured Noteholders 
 
Mr. Frederick L. Myers and Mr. Robert J. Chadwick 
GOODMANS LLP 
Attorneys for the Ad hoc Committee of Bondholders 
 
Mr. Michael B. Rotsztein 
TORYS LLP 
Attorneys for Fairfax Financial Holdings Ltd. 
 
Me Louise Hélène Guimond 
TRUDEL NADEAU 
Attorneys for Syndicat canadien des communications, de l'énergie et du papier (SCEP) 
et ses sections locales 59-N, 63, 84, 84-35, 88, 90, 92, 101, 109, 132, 138, 139, 161, 
209, 227, 238, 253, 306, 352, 375, 1256 et 1455 and for Syndicat des employés(es) et 
employés(es) professionnels(-les) et de bureau – Québec (SEPB) et les sections 
locales 110, 151 et 526  
 
Me Neil Peden 
WOODS 
Mr. Raj Sahni 
BENNETT JONES 
Attorneys for The Official Committee of Unsecured Creditors of AbitibiBowater Inc. & al. 
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Me Sébastien Guy 
BLAKE CASSELS & GRAYDON LLP 
Attorneys for Cater Pillar Financial Services and Desjardins Trust inc. 
 
Mr. Richard Butler 
Ministry of Attorney General 
Attorneys for Her Majesty the Queen in Right of the Province of British Columbia and 
the Attorney General of British Columbia 
 
Me Louis Dumont  and  Mr. Neil Rabinovitch 
FRASER MILNER CASGRAIN 
Attorneys for Aurelius Capital Management LLC and Contrarian Capital Management 
LLC 
 
Mr. Christopher Besant 
BAKER & McKENZIE 
Attorneys for NPower Cogen Limited 
 
Mr. Len Marsello   
Counsel for the Attorney General for Ontario 
 
Mr. Carl Holm 
WICKWIRE HOLM 
Attorneys for Bowater Canada Finance Company 
 
Mr. David Ward 
CASSELS BROCK & BLACKWELL LLP 
Attorneys for Wilmington Trust US Indenture Trustee of Unsecured Notes issued by 
BCFC 
 
 
Dates of hearing: September 20 and 21, 2010 
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SCHEDULE "A" 
ABITIBI PETITIONERS 


 
1. ABITIBI-CONSOLIDATED INC. 
2. ABITIBI-CONSOLIDATED COMPANY OF CANADA 
3. 3224112 NOVA SCOTIA LIMITED 
4. MARKETING DONOHUE INC.  
5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS HOLDINGS INC. 
6. 3834328 CANADA INC. 
7. 6169678 CANADA INC. 
8. 4042140 CANADA INC. 
9. DONOHUE RECYCLING INC. 
10. 1508756 ONTARIO INC. 
11. 3217925 NOVA SCOTIA COMPANY 
12. LA TUQUE FOREST PRODUCTS INC. 
13. ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED 
14. SAGUENAY FOREST PRODUCTS INC. 
15. TERRA NOVA EXPLORATIONS LTD.  
16. THE JONQUIERE PULP COMPANY  
17. THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY 
18. SCRAMBLE MINING LTD.  
19. 9150-3383 QUÉBEC INC. 
20. ABITIBI-CONSOLIDATED (U.K.) INC. 
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SCHEDULE "B" 
BOWATER PETITIONERS 


 
1. BOWATER CANADIAN HOLDINGS INC. 
2. BOWATER CANADA FINANCE CORPORATION 
3. BOWATER CANADIAN LIMITED 
4. 3231378 NOVA SCOTIA COMPANY 
5. ABITIBIBOWATER CANADA INC. 
6. BOWATER CANADA TREASURY CORPORATION 
7. BOWATER CANADIAN FOREST PRODUCTS INC. 
8. BOWATER SHELBURNE CORPORATION 
9. BOWATER LAHAVE CORPORATION 
10. ST-MAURICE RIVER DRIVE COMPANY LIMITED 
11. BOWATER TREATED WOOD INC. 
12. CANEXEL HARDBOARD INC. 
13. 9068-9050 QUÉBEC INC. 
14. ALLIANCE FOREST PRODUCTS (2001) INC. 
15. BOWATER BELLEDUNE SAWMILL INC. 
16. BOWATER MARITIMES INC. 
17. BOWATER MITIS INC. 
18. BOWATER GUÉRETTE INC. 
19. BOWATER COUTURIER INC. 
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SCHEDULE "C" 


18.6 CCAA PETITIONERS 
 


1. ABITIBIBOWATER INC. 
2. ABITIBIBOWATER US HOLDING 1 CORP. 
3. BOWATER VENTURES INC. 
4. BOWATER INCORPORATED 
5. BOWATER NUWAY INC. 
6. BOWATER NUWAY MID-STATES INC. 
7. CATAWBA PROPERTY HOLDINGS LLC 
8. BOWATER FINANCE COMPANY INC. 
9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED 
10. BOWATER AMERICA INC. 
11. LAKE SUPERIOR FOREST PRODUCTS INC. 
12. BOWATER NEWSPRINT SOUTH LLC 
13. BOWATER NEWSPRINT SOUTH OPERATIONS LLC 
14. BOWATER FINANCE II, LLC 
15. BOWATER ALABAMA LLC 
16. COOSA PINES GOLF CLUB HOLDINGS LLC 
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Syndicat de Beaucours c. Leahy 2009 QCCA 454


COUR D’APPEL 
 


CANADA 
PROVINCE DE QUÉBEC 
GREFFE DE 
 


QUÉBEC 


N° : 200-09-006424-086 
(200-05-016399-029) 


 
DATE : 4 mars 2009 
 
 
CORAM : LES HONORABLES JOSEPH R. NUSS, J.C.A. 


FRANCE THIBAULT, J.C.A. 
FRANÇOIS PELLETIER, J.C.A. 


 
 
SYNDICAT DE BEAUCOURS 


APPELANTE-Demanderesse 
c. 
 
GEORGES W. LEAHY, GEORGES AMYOT, JACQUES CÔTÉ ET ÉMILE GILBERT 


INTIMÉS – Défendeurs – Demandeurs en garantie 
et 
FONDS D'ASSURANCE DE LA RESPONSABILITÉ PROFESSIONNELLE DE 
L'ORDRE DES ARCHITECTES DU QUÉBEC 


INTIMÉE – Défenderesse – Défenderesse en garantie 
 
c. 
COMPAGNIE IMMOBILIÈRE GUEYMARD & ASSOCIÉS LTÉE 
et 
MAÇONNERIE LA CHAUDIÈRE INC. 


MISES EN CAUSE – Défenderesses en garantie 
 
 
 


ARRÊT 
 
 
[1] LA COUR; Statuant sur le pourvoi de l'appelante contre un jugement rendu le 24 
juillet 2008 par la Cour supérieure du district de Québec (honorable Étienne Parent), qui 
a accueilli une requête en jugement déclaratoire dans les termes suivants :  
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[40]            DÉCLARE que le présent jugement déclaratoire a le même effet qu’un 
jugement final relativement aux questions soumises au Tribunal. 


SUR L’ACTION EN GARANTIE DES ARCHITECTES CONTRE MAÇONNERIE 


[41]            DÉCLARE que par l'effet de la remise accordée par la demanderesse, 
Syndicat de Beaucours à Maçonnerie La Chaudière Inc., la demande en garantie 
des Architectes, Georges W. Leahy, Georges Amyot, Jacques Côté (Amyot, 
Côté, Leahy, Architectes) contre Maçonnerie La Chaudière Inc. devient sans 
fondement. 


[42]            En conséquence, REJETTE le recours en garantie de Amyot, Côté, 
Leahy contre Maçonnerie La Chaudière inc.  


[43]            LE TOUT sans frais. 


SUR L’ACTION PRINCIPALE CONTRE LES ARCHITECTES ET LE FONDS 


[44]            DÉCLARE que par l'effet de la remise accordée par la demanderesse, 
Syndicat de Beaucours à Maçonnerie La Chaudière inc., la demanderesse 
Syndicat de Beaucours n'est plus en droit de réclamer des défendeurs Georges 
W. Leahy, Georges Amyot, Jacques Côté (Amyot, Côté, Leahy, Architectes) et 
Fonds d'assurance de la responsabilité professionnelle de l'Ordre des architectes 
du Québec des dommages découlant de l'exécution des travaux de Maçonnerie 
La Chaudière Inc. 


[45]            LE TOUT frais à suivre l'issue. 


[2] Après avoir étudié le dossier, entendu les parties et délibéré; 


[3] Pour les motifs de la juge France Thibault auxquels souscrivent les juges Joseph 
R. Nuss et François Pelletier; 


[4] REJETTE l'appel, avec dépens. 
 


  
 JOSEPH R. NUSS, J.C.A. 
  
  
 FRANCE THIBAULT, J.C.A. 
  
  
 FRANÇOIS PELLETIER, J.C.A. 
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Mes Michel C. Chabot et Hugo Poirier 
Gravel, Bernier 
Pour l'appelante 
 
Mes Annie Labrecque et Mario Welsh 
Heenan Blaikie Aubut 
Pour les intimés, Georges W. Leahy, Georges Amyot et Jacques Côté 
 
Date d’audience : 15 janvier 2009 
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MOTIFS DE LA JUGE THIBAULT 
 
 
[5] Le litige concerne l'effet d'une remise de dette accordée par un propriétaire 
créancier à un débiteur solidaire sur une action fondée sur la garantie légale du 
constructeur (article 2118 C.c.Q.) et sur une action récursoire opposant cette fois des 
débiteurs entre eux. 


Les faits 


[6] L'appelante, un syndicat de copropriétaires, est responsable de la conservation 
d'un immeuble dont la construction a été achevée en 1998. 


[7] À la suite de la découverte de problèmes affectant les parements extérieurs des 
différentes façades de l'immeuble, l'appelante a intenté, en janvier 2002, une action 
fondée sur la garantie légale du constructeur prévue à l'article 2118 C.c.Q. Elle 
recherche une condamnation monétaire solidaire contre l'entrepreneur général, 
Compagnie immobilière Gueymard & associés Ltée (ci-après Gueymard), les sous-
traitants, Maçonnerie La Chaudière inc. (ci-après La Chaudière) et ITR Acoustique inc. 
(ci-après ITR), les intimés Leahy, Amyot, Côté et Gilbert, (ci-après les architectes), 
chargés de la conception des plans et devis de l'immeuble et de la surveillance des 
travaux de construction et le Fonds d'assurance de l'Ordre des architectes du Québec 
(ci-après le Fonds). 


[8] L'appelante a convenu de règlements à l'amiable avec Gueymard, La Chaudière 
et ITR et, en conséquence, elle s'est désistée de son recours contre ces parties. Il 
s'ensuit que le litige principal ne concerne plus désormais que les architectes et le 
Fonds. 


[9] Le 11 août 2004, les architectes et le Fonds ont déposé un recours en garantie 
contre Gueymard, La Chaudière et ITR dans lequel ils demandent d'être indemnisés de 
toute condamnation dont ils pourraient être tenus responsables dans l'action principale. 


[10] Dans le cas de La Chaudière, le règlement est intervenu dans les circonstances 
suivantes. En 2004, l'appelante a publié un appel d'offres pour procéder aux travaux de 
réfection de l'immeuble visé. La Chaudière a soumissionné au prix de 1 371 000 $ plus 
les taxes. Elle a obtenu le contrat et accepté d'exécuter les travaux pour le prix de 
995 000 $ plus les taxes, en considération du règlement de l'action intentée par 
l'appelante contre elle. Le règlement a été ainsi libellé, dans un document du 29 avril 
2004 : 
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• Maçonnerie la Chaudière Ltée accepte d'exécuter les travaux de 
maçonnerie relatifs au projet de « RÉFECTION DES MURS 
EXTÉRIEURS – LES MAISONS DE BEAUCOURS » numéro 03332- 
soumission no 02-S-04200 conformément aux documents de 
soumissions comprenant les différents ADDENDA émis avant l'ouverture 
des soumissions, au POST-ADDENDA no 1 ainsi qu'un document intitulé 
« Cédule – Les Maisons de Beaucours » joints à la présente comme 
Annexe « A » (1 page) et ce, pour le prix de 995 000 $ plus taxes.  


À cet effet, Maçonnerie la Chaudière Ltée s'engage à signer et signera, le 
contrat joint à la présente comme Annexe « B » (6 pages). 


• En contre partie, le SYNDICAT se désiste, sans frais, quant à 
« MAÇONNERIE » seulement, de l'action intentée par elle et fait remise à 
« MAÇONNERIE » mais uniquement à cette dernière, de toute obligation 
et de toutes responsabilités découlant ou pouvant découler directement 
ou indirectement des travaux de maçonnerie réalisés par elle lors de la 
construction en 1997 et 1998 de l'immeuble en copropriété de la 
demanderesse sis au 33, rue St-Louis à Québec, le tout conformément 
aux articles 1687 et suivants du Code civil du Québec. 


• Considérant la nature de l'entente intervenue entre « MAÇONNERIE » et 
le « SYNDICAT » cette dernière accepte de se désister immédiatement 
de l'action intentée par elle contre « MAÇONNERIE » quant à cette 
dernière uniquement, la signature et la remise par le « SYNDICAT » 
d'une quittance complète, totale et finale en faveur de « MAÇONNERIE » 
étant reportée à trente-cinq (35) jours après l'émission du certificat 
d'achèvement de tous les travaux de maçonnerie prévus au contrat de 
réfection des murs extérieurs signés par Maçonnerie la Chaudière Ltée.  


(Je souligne). 


[11] Le 13 octobre 2004, l'appelante s'est désistée de l'action intentée contre La 
Chaudière et le 27 mars 2006, à la suite de l'exécution des travaux par La Chaudière, 
l'appelante lui a accordé quittance. 


[12] En ce qui concerne Gueymard, une « Transaction, entente de règlement hors 
Cour et quittance » est intervenue le 29 juillet 2004. Les dispositions suivantes du 
document sont pertinentes : 


[…] 


2. Aux termes de ce règlement, la défenderesse Gueymard verse à Beaucours 
la somme de 800 000 $ à titre de paiement complet et définitif de toutes 
sommes et/ou réclamations de……. 
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[…] 


6. Beaucours s'engage à prendre fait et cause, à défendre et à indemniser 
Gueymard à l'égard du recours en garantie intenté par les architectes et de 
tout autre recours qui pourrait être intenté ultérieurement par toute autre 
partie défenderesse, sous-traitant ou fournisseur en rapport avec les faits et 
événements précités; 


[…] 


11. Enfin, la présente Transaction, entente de Règlement hors cour et quittance 
intervient sans admission, aucune de l'une ou l'autre des parties aux présentes 
et dans le seul but d'acheter la paix et de mettre fin au litige opposant lesdites 
parties, Beaucours conservant toutefois ses recours à tous égards à l'égard des 
autres parties défenderesses au présent dossier ainsi qu'à l'égard de toute autre 
partie, le tout tel que ci-avant stipulé. 


[13] Le 30 juillet 2004, l'appelante a déposé à la Cour une « Déclaration de règlement 
hors cour » de la procédure intentée contre Gueymard : 


La demanderesse Syndicat de Beaucours et la défenderesse Compagnie 
Immobilière Gueymard & associés Ltée déclarent la présente cause réglée hors 
Cour à leur égard seulement. 


[14] Le 13 mai 2005, l'appelante s'est désistée de l'action intentée contre ITR. 


[15] Vu les déclarations de règlement à l'amiable et désistements intervenus, la 
requête introductive d'instance a été amendée pour faire état des règlements 
intervenus, d'une part, et aussi pour demander que le montant de la condamnation, 
demeuré inchangé malgré les règlements, soit entièrement payé par les architectes et 
le Fonds, d'autre part. 


[16] C'est dans ce cadre factuel que La Chaudière a présenté une requête en 
irrecevabilité du recours en garantie intenté par les architectes et le Fonds contre elle. 
Elle soutient que la remise de la dette qui lui a été accordée par l'appelante empêche 
les architectes et le Fonds d'obtenir une condamnation contre elle. 


[17] Une conférence préparatoire a été tenue. Les parties ont convenu de soumettre 
au juge de première instance les deux questions suivantes afin d'obtenir un jugement 
déclaratoire : 


- Quel est l'effet de la remise accordée par l'appelante à La 
Chaudière sur le recours en garantie des architectes contre 
cette dernière? 
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- Quel est l'effet de la remise accordée par l'appelante à La 
Chaudière sur le recours principal de Beaucours contre les 
Architectes et le Fonds? 


 
Le jugement de première instance 
[18] Le juge de première instance a conclu que la remise consentie par l'appelante à 
La Chaudière a eu pour effet de mettre fin au recours en garantie des architectes contre 
cette dernière. Selon lui, la remise et le désistement de l'action ont fait en sorte que La 
Chaudière ne soit plus une débitrice solidaire de l'appelante, au sens de l'article 2118 
C.c.Q. Les architectes et le Fonds ne pouvant plus être condamnés pour la part de 
responsabilité de La Chaudière dans l'action principale, le recours en garantie, écrit-il, 
n'a plus sa raison d'être. 


[19] Quant à la deuxième question, qui concerne l'effet de la remise à La Chaudière 
sur le recours principal, le juge de première instance a retenu le moyen fondé sur 
l'article 1537(2) C.c.Q., plaidé par les architectes et le Fonds, et il a déclaré que ces 
derniers ne pouvaient pas être tenus responsables des dommages causés par la faute 
de La Chaudière : 


1537.  […] 


Cependant, si l'obligation a été contractée dans l'intérêt exclusif de l'un des 
débiteurs ou résulte de la faute d'un seul des codébiteurs, celui-ci est tenu seul 
de toute la dette envers ses codébiteurs, lesquels sont alors considérés, par 
rapport à lui, comme ses cautions. 


 
La question en litige 
[20] Le pourvoi concerne l'effet de la remise accordée par l'appelante à La Chaudière 
sur l'action principale de l'appelante contre les architectes et le Fonds et sur le recours 
en garantie des architectes contre La Chaudière. 


L'analyse 


[21] L'appelante plaide que le jugement entrepris comporte plusieurs erreurs qui 
dénaturent la portée de l'article 2118 C.c.Q. et donnent une interprétation erronée des 
règles de la solidarité édictées notamment aux articles 1531 et 1690 C.c.Q. 


[22] Son raisonnement est le suivant. En ce qui a trait aux travaux de maçonnerie, 
deux fautes ont été commises, une faute d'exécution qui relève de La Chaudière et une 
faute de surveillance des travaux imputable aux architectes. La quittance reliée à la 
faute d'exécution et consentie par l'appelante à La Chaudière n'aurait aucun impact sur 
la faute de surveillance reprochée aux architectes. Celle-ci demeurant présente, elle 
justifierait la continuation du recours principal contre les architectes. 
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[23] L'article 2118 C.c.Q.1 est une disposition d'ordre public qui « vise à assurer la 
protection du public, mais aussi, et surtout du propriétaire de l'édifice, eu égard au fait 
que celui-ci n'a pas, en général, de connaissance particulière de l'art de bâtir2 ». En 
effet, celui qui requiert des travaux de construction est souvent un profane en matière 
de construction et il est mal placé pour déterminer le responsable de la perte de l'édifice 
ou la part de responsabilité de ceux qui en ont causé la perte. Il peut ainsi poursuivre 
l'entrepreneur, le sous-entrepreneur, l'ingénieur et l'architecte qui ont dirigé les travaux, 
les ont exécutés, surveillés, conçus, etc. et il y a solidarité entre ces différents acteurs à 
l'égard du propriétaire. 


[24] Entre l'entrepreneur, le sous-entrepreneur, l'ingénieur et l'architecte, la perte sera 
attribuée à celui ou à ceux qui ont commis la faute, suivant les règles de la 
responsabilité civile. Entre eux, la solidarité n'existe pas (article 1536 C.c.Q.). 


[25] En faisant une remise à La Chaudière, l'appelante convient qu'elle empêchait les 
architectes de recouvrer de La Chaudière la portion des dommages reliés à 
« l'exécution des travaux de maçonnerie » pour lesquels elle a donné quittance. Elle 
plaide toutefois que les architectes n'en subiront aucun préjudice puisque, dans le cadre 
de l'action principale, sa réclamation sera réduite de la part de la responsabilité 
incombant à La Chaudière, pour l'exécution des travaux de maçonnerie, en application 
de l'article 1690 C.c.Q. Les architectes seraient redevables envers elle de la seule 
portion des dommages reliés à la faute de surveillance des travaux de maçonnerie, 
qu'ils pourront ensuite recouvrer de La Chaudière dans le recours récursoire, la 
quittance ne visant pas la faute de surveillance des travaux, toujours présente dans le 
recours principal. 


[26] À cet égard, je retiens, comme l'a fait le juge de première instance, que les 
dommages résultant de l'exécution fautive des travaux de maçonnerie doivent 
ultimement être supportés par La Chaudière qui est à la source du dommage et non par 
les architectes à qui l'on reproche un défaut de surveillance. C'est l'enseignement qui 
découle de l'affaire Davie Shipbuilding Ltd. et autres  c. Cargill Grain Co. Ltd. et autres3, 
dans laquelle la Cour suprême écrit :  


Il est un autre aspect de 1688 qu’il faut souligner. Si les circonstances justifient 
l’application de la règle en faveur du propriétaire, la solidarité des exécutants doit 
être prononcée. Toutefois, entre eux, le fardeau reposera finalement sur celui à 
qui est attribuable la faute de base. S’il s’agit d’un défaut dans les plans ou dans 
cette partie du marché qui relève de l’architecte, celui-ci devra indemniser 


                                            
1  2118.  À moins qu'ils ne puissent se dégager de leur responsabilité, l'entrepreneur, l'architecte et 


l'ingénieur qui ont, selon le cas, dirigé ou surveillé les travaux, et le sous-entrepreneur pour les 
travaux qu'il a exécutés, sont solidairement tenus de la perte de l'ouvrage qui survient dans les cinq 
ans qui suivent la fin des travaux, que la perte résulte d'un vice de conception, de construction ou de 
réalisation de l'ouvrage, ou, encore, d'un vice du sol. 


2  Jean-Louis Baudouin et Patrice Deslauriers, La responsabilité civile, 7e éd., vol. 2, Cowansville, 
Éditions Yvon Blais, 2007, n°2-226, p. 222. 


3  [1978] 1 R.C.S. 570, 577. 
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l’entrepreneur. Inversement, si la perte résulte de la construction proprement 
dite, l’architecte a un recours complet contre l’entrepreneur. Le fait qu’entre 
l’architecte et l’entrepreneur il y ait certains devoirs de vérification du travail fait 
par l’autre ne change rien à l’affaire; il faut toujours rechercher la cause 
première. Voir à ce sujet Bilodeau c. Bergeron, qui, bien que prononcé dans une 
matière non couverte par l’art. 1688, me semble affirmer les principes pertinents. 


[27] Dans Bilodeau c. Bergeron et Fils Ltée4, la Cour suprême avait affirmé : 


Aussi bien, je ne vois pas comment la compagnie Ready Mix puisse validement 
exiger qu’entre elle et Bilodeau le fardeau de la réparation du dommage soit 
partagé ou, autrement dit, qu’elle puisse validement être admise à dire à 
l’inspecteur Bilodeau: « Parce que vous ne m’avez pas bien surveillée, ainsi que 
vous en aviez pris l’engagement vis-à-vis l’entrepreneur, vous devez partager 
avec moi le fardeau de la réparation et m’en libérer d’autant ». 


[28] Ce principe étant posé, il convient d'examiner les termes de la remise accordée 
par l'appelante à La Chaudière. Cette dernière « fait remise à [La Chaudière] mais 
uniquement à cette dernière de toute obligation et de toute responsabilité découlant ou 
pouvant découler directement ou indirectement des travaux de maçonnerie réalisés par 
elle lors de la construction […] ». 


[29] S'agit-il d'une remise totale de la dette reliée aux travaux de maçonnerie comme 
l'a conclu le juge de première instance? Je suis d'avis que c'est le cas, vu les termes de 
la remise. Celle-ci vise, en effet, « toute obligation », « toutes responsabilités », 
« découlant ou pouvant découler », « directement ou indirectement », des « travaux de 
maçonnerie ». Aucune réserve ne figure dans cet acte qui permettrait de conclure 
qu'une partie de la dette résultant de l'exécution fautive des travaux de maçonnerie est 
toujours due à l'appelante. Au contraire, la libération complète et totale de La 
Chaudière, pour ce qui a trait aux travaux de maçonnerie, est explicite. D'ailleurs, le 
texte du document renvoie aux articles 1687 et suivants C.c.Q. qui traitent de la remise. 


[30] La libération d'un débiteur solidaire de la dette par le créancier entraîne un effet 
que personne ne conteste : la libération des codébiteurs, aux termes de l'article 1690 
C.c.Q. lorsque la remise est totale et la libération de la part du débiteur libéré lorsque la 
remise est partielle, cette part étant alors supportée par le créancier. À cet égard, 
l'auteur Vincent Karim5 écrit :  


Quant à la remise de dette, lorsqu'elle est partielle, elle libère le débiteur solidaire 
de la totalité de la dette, sans pour autant bénéficier aux autres débiteurs, sauf 
pour la part du débiteur libéré que le créancier doit déduire de sa réclamation 
contre eux. Cependant, en cas de remise totale de la dette, tous les débiteurs 
solidaires seront libérés envers le créancier, même si cette remise a été faite à 
l'un d'eux. 


                                            
4  [1975] 2 R.C.S. 345, 351. 
5  Vincent Karim, Les obligations, 2e éd., vol. 2, Montréal, Wilson & Lafleur, 2002, p. 135. 
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[31] Notre affaire a ceci de particulier que l'appelante a libéré La Chaudière – dont la 
part de responsabilité à l'égard de l'exécution des travaux de maçonnerie est de 
100% – pour « toute obligation », « toutes responsabilités », « découlant ou pouvant 
découler » « directement ou indirectement », des « travaux de maçonnerie ». 


[32] Les architectes doivent donc, en conséquence, être libérés de la part de la 
créance correspondant à l'exécution des travaux de maçonnerie. Les architectes sont, 
en effet, libérés jusqu'à concurrence du droit dont ils sont privés (article 1531 C.c.Q.), ici 
celui de recouvrer de La Chaudière l'intégralité des dommages causés par l'exécution 
des travaux de maçonnerie. 


[33] L'appelante le reconnaît d'ailleurs à telle enseigne qu'elle dit continuer sa 
poursuite contre les architectes pour les dommages résultant de leur faute de 
surveillance. Or, on l'a vu, cette faute n'a pas causé de dommages distincts de ceux 
résultant de l'exécution des travaux de maçonnerie. 


[34] L'appelante a tort de soutenir que cette interprétation dénature l'article 2118 
C.c.Q. En effet, cette disposition a un lien direct avec les règles de la solidarité (articles 
1523 et suivants C.c.Q.) et de la remise (articles 1687 et suivants C.c.Q.). D'ailleurs, si 
le recours sous l'article 2118 C.c.Q. faisait abstraction de ces règles, il en résulterait 
une injustice. En effet, l'action du créancier qui déciderait de faire remise totale à un 
débiteur solidaire aurait un impact sur un autre débiteur solidaire, qui serait alors tenu 
de la dette d'un autre sans pouvoir la recouvrer de la partie qui en est ultimement 
responsable. 


[35] La proposition de l'appelante doit être écartée pour plutôt retenir celle qui 
interprète les dispositions du Code civil du Québec comme un tout cohérent. 


[36] Avant de conclure, il y a lieu de commenter l'arrêt Cité de Montréal c. Beauvais6 
cité par l'appelante à l'appui de sa position. Dans cette affaire, une enfant avait été 
renversée par une automobile conduite par un préposé de la Cité de Montréal, et elle 
avait subi divers dommages. La faute du préposé ne faisait aucun doute. 


[37] Une entente était intervenue avec le préposé avant l'institution de procédures et 
une quittance avait été signée. On y retrouvait les mentions suivantes :  


That the party of the first part, both personally and in his quality of tutor to his 
said minor daughter Jacqueline Beauvais, hereby acknowledges to have, this 
day, received from the party of the second part a sum of  $359.75 in full and final 
settlement of all claims as set forth above arising out of the said accident against 
the party of the second part, his heirs, said insurers or assigns; 


                                            
6  [1944] B.R. 215. 
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That the said sum of $359.75 is made up as follows : 


Paid or to be paid by the party of the first part because of the said accident :  


     Doctors' accounts $257.00 


     Drugs, medicines, wheel chair, sundries 22.75 


     Services of a servant 80.00 


 $359.75 


[38] De plus, les deux clauses suivantes figurant sur le document avaient été rayées :  


Whereas it is a condition precedent to the said settlement that the party of the 
second part shall furthermore be released of all demand or claim, in warranty or 
otherwise, that may be exercised by any other party or parties whomsoever who 
may be jointly or jointly and severally responsible with the party of the second 
part for the said accident or any other person whatsoever as a consequence 
direct or indirect, of the said accident, or in reimbursement for "récursoire" or 
otherwise; 


That the party of the first part hereunto duly authorized by deliberation of family 
council duly homologated, hereby declared that from and after this date does 
sever the liability which may exist as between joint or joint and several co-debtors 
as set forth above and that the said payment is the proportion, if any, due by the 
party of the second part his heirs, said insurers or assigns because of the said 
accident. 


[39] Une action a été intentée par la suite contre la Cité de Montréal qui en a 
demandé le rejet sur la base de la quittance consentie à son préposé. La Cour a conclu 
que la quittance donnée au préposé n’empêchait pas la victime de poursuivre le 
commettant de ce dernier. 


[40] Je suis d'accord puisque la quittance consentie par la victime au préposé ne 
visait pas tous les dommages, d'une part, et qu'il ressortait clairement que 
l'arrangement était pour le compte du préposé dont la part était retranchée de celle 
réclamée du commettant, d'autre part. C'est ce que la Cour indique clairement dans 
l'extrait suivant :  


Mais – et il faut en venir là – , c'est le contraire que comporte à mon sens cette 
quittance. Elle n'est pas pour tous les dommages, savoir pour la totalité de la 
créance, mais bien plutôt et selon que nous l'avons vu, pour certains item 
particuliers dont l'appelante a eu crédit, comme le veut le second alinéa de l'art. 
1184 C.C.; en second lieu, la remise que comporte cet arrangement est bien et 
exclusivement pour le compte du constable Anctil; et, enfin, l'intention qui se 
dégage de cet écrit, particulièrement du fait que l'on en a retranché ce qui eût pu 
impliquer la libération de tous autres codébiteurs, montre suffisamment que cette 
quittance dont se réclame l'appelante ne peut être interprétée comme dérogation 
à l'art. 1184 C.C.; qu'au contraire, elle tend plutôt – du moins par l'intention qui 
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s'en dégage – , à confirmer le principe posé en cette disposition, à savoir que la 
remise accordée à l'un des débiteurs solidaires ne libère point les autres. 


[41] En conséquence, je suis d'avis qu'en accordant à La Chaudière une remise en 
regard des dommages résultant de l'exécution des travaux de maçonnerie, l'appelante 
ne peut plus poursuivre son recours contre les architectes et le Fonds pour ces mêmes 
travaux et les architectes, leur recours en garantie contre La Chaudière. L'action 
principale se continue toutefois à l'égard des chefs de réclamation pour lesquels il n'y a 
pas eu quittance complète et définitive notamment pour les autres reliés à la conception 
des plans. 


[42] Pour ces motifs, je propose de rejeter l'appel, avec dépens. 


 
 


  
FRANCE THIBAULT, J.C.A. 
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commerce.


O.R.C.C.  (L.  V,  DES  OBLIGATIONS)


342.  La  remise  de  dette  accordée  à  l’un  des  débiteurs  solidaires  ne  libère  les  autres  que  jusqu’à  concurrence  de  la  part  de  celui-ci.


343.  La  remise  de  dette  par  l’un  des  créanciers  solidaires  ne  libère  le  débiteur  que  pour  la  part  de  ce  créancier.


RENVOIS


C.c.Q.:  art.  1523,  1532,  1538,  1543  et  1689.


1.  Généralités


3392.  Cet  article  traite  de  la  remise  expresse,  en  reprenant,  d’une  part,  l’article  1184  C.c.B.-C.  relatif
à  la  solidarité  passive,  et  d’autre  part,  l’article  1101  al.  2  C.c.B.-C.  qui,  sous  l’ancien  régime,  s’appliquait
en  matière  de  solidarité  active.  Un  élément  nouveau  est  aussi  ajouté  à  la  règle  et  couvre  expressément
les  situations  d’insolvabilité  de  l’un  ou  de  plusieurs  des  codébiteurs  solidaires.


3393.  Il  faut  rappeler  que  la  remise  de  dette  est  de  nature  conventionelle  et  s’opère  dès  le  moment
de  l’échange  de  volonté  entre  le  débiteur  et  le  créancier.  Ainsi,  le  débiteur  est  libéré  de  sa  dette  dès  la
formation  de  l’entente  portant  sur  la  remise.


2.  Solidarité  passive


3394.  L’article  1690  C.c.Q.  codifie  donc  la  règle  selon  laquelle  la  remise  expresse  produit  des  effets
différents  de  celle  qui  est  tacite.  La  remise  expresse  lorsqu’elle  est  partielle,  libère  seulement  le
débiteur
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solidaire  à  qui  l’on  a  fait  remise ,  contrairement  à  la  remise  tacite,  dont  le  meilleur  exemple  est  la
situation  où  le  créancier  remet  le  titre  original  de  l’obligation  à  l’un  des  débiteurs  solidaires.  Dans  ce
cas,  la  remise  libère  tous  les  débiteurs  puisque  le  créancier  ne  peut  plus  faire  la  preuve  de  l’obligation  à
l’encontre  des  autres  débiteurs .  En  fait,  la  remise  du  titre  original  crée  une  simple  présomption  que
le  créancier  a  voulu  libérer  par  cette  remise  tous  les  débiteurs.  Cette  présomption  peut  cependant  être
renversée  par  une  preuve  contraire  portant  sur  une  motif  valable  justifiant  la  remise,  notamment  les
circonstances  ayant  entourées  cette  remise  ou  tout  autre  motif  valable  ayant  justifié  cette  remise  telle
qu’une  remise  temporaire  alors  que  le  créancier  n’avait  pas  l’intention  de  renoncer  au  montant  total  de
sa  créance.


3395.  En  cas  d’une  libération  par  le  créancier  de  l’un  des  codébiteurs  solidaires  à  la  suite  d’une
remise  partielle  de  la  dette  faite  expressément  à  ce  dernier,  les  autres  codébiteurs  ne  seront  libérés  que
de  la  part  de  ce  codébiteur  dans  la  dette  et  demeureront  responsables  du  reliquat  de  la  dette .  Le
créancier  qui  fait  une  remise  à  l’un  des  codébiteurs  solidaires  est  présumé  avoir  renoncé  à  son  recours
contre  celui-ci,  mais  conserve  ses  recours  à  l’endroit  des  autres  codébiteurs.  Le  créancier  demeure
donc  libre  de  réclamer  l’exécution  de  l’obligation  aux  autres  codébiteurs.  Cependant,  dans  le  cas  où  il
exerce  un  recours  contre  ceuxci,  il  devra  retrancher  du  montant  de  sa  réclamation  la  part  du  débiteur
libéré  par  la  remise   et  ce,  même  dans  l’hypothèse  où  le  montant  payé  par  celui-ci  pour  obtenir  sa
libération  était  inférieur  à  la  valeur  de  sa  part  dans  la  dette .


3396.  Le  débiteur  solidaire  contraint  d’exécuter  seul  la  totalité  de  l’obligation  peut  opposer  au
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créancier  les  moyens  qui  lui  sont  personnels,  les  moyens  communs  à  tous  les  débiteurs  et  les  moyens


simplement  personnels,  tel  la  remise .
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3397.  Bien  qu’il  faille  se  garder  de  confondre  la  remise  de  dette  avec  la  remise  de  solidarité,  l’article
1690  C.c.Q.  traite  de  la  remise  de  dette  impliquant  la  remise  de  solidarité.  En  effet,  le  créancier  qui  doit
supporter  l’insolvabilité  d’un  ou  plusieurs  des  débiteurs  solidaires  ne  pourra  rien  réclamer  à  celui  à  qui  il


aura  consenti  une  remise  de  dette,  ce  dernier  bénéficiant  aussi  d’une  remise  de  solidarité.


3398.  En  matière  d’insolvabilité,  la  nouvelle  règle  modifie  le  droit  antérieur  en  ce  sens  que
dorénavant,  elle  fait  supporter  par  le  créancier,  et  non  plus  par  le  débiteur  à  qui  l’on  a  fait  la  remise,  les


risques  d’insolvabilité  de  l’un  ou  de  plusieurs  des  codébiteurs  solidaires.  Par  conséquent,  le  créancier


assumera  la  perte  dans  la  part  du  débiteur  insolvable  que  le  débiteur  libéré  par  la  remise  aurait  dû


assumer,  les  autres  débiteurs  ne  supportant  que  leur  part  dans  cette  dette .  En  d’autres  termes,


advenant  l’insolvabilité  d’un  débiteur,  sa  part  sera  répartie  entre  tous  les  débiteurs  à  qui  le  créancier  n’a


pas  fait  de  remise.  Il  lui  incombera  toutefois  à  ce  dernier  d’assumer  la  portion  dans  la  part  d’insolvabilité


qui  aurait  incombé  au  débiteur  auquel  il  a  fait  la  remise.


3399.  La  remise  de  dette  emporte  donc  la  remise  de  solidarité.  Si  tel  n’était  pas  le  cas,  le  débiteur
serait  libéré  de  sa  dette  mais  demeurerait  solidairement  responsable  avec  ses  codébiteurs  du  paiement


de  la  dette.  En  raison  de  l’insolvabilité  de  l’un  d’entre  eux,  le  débiteur  ayant  pourtant  bénéficié  de  la


remise  demeurerait  responsable  de  sa  portion  dans  la  part  du  débiteur  failli.  Or,  force  est  de  constater


que  la  remise  de  dette  emporte  également  la  remise  de  solidarité  de  sorte  que  postérieurement  à  la


remise  de  dette,  le  débiteur  en  ayant  bénéficié  ne  pourra  en  aucun  cas  être  tenu  solidairement


responsable  avec  les  autres  codébiteurs  pour  la  part  du  débiteur  insolvable.  C’est  le  créancier  qui  le


remplace  pour  partager  cette  responsabilité  avec  ces  derniers.


3400.  En  d’autres  termes,  la  remise  de  dette  englobe  également  la  remise  de  solidarité,  mais
l’inverse  n’est  pas  vrai,  de  sorte  que  le  débiteur  solidaire  qui  se  voit  attribuer  une  remise  de  solidarité


par  son  créancier  demeure  responsable  envers  ce  dernier  pour  sa  part  dans  la  dette.  Il  sera  toutefois


libéré  de  la  part  contributive  qu’il  devait  assumer  advenant  l’insolvabilité  de  l’un  des  codébiteurs .


Cette  portion  dans  la  part  contributive  du  débiteur  insolvable  doit  être  assumée,  selon  l’article  1538  al.
2  C.c.Q.,  par  le  créancier.
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3.  Solidarité  active


3401.  Quant  au  deuxième  alinéa  de  l’article  1690  C.c.Q.,  il  est  aussi  nouveau,  mais  il  ne  fait  que
reprendre  un  cas  d’application  générale  visé  par  l’article  1101  C.c.B.-C.,  et  l’applique  au  cas  spécifique
de  la  solidarité  active  en  matière  de  remise.  Ce  principe  est  à  l’effet  qu’un  créancier  solidaire  doit


assumer  les  conséquences  de  la  remise  qu’il  a  faite  à  un  débiteur.  Il  ne  peut  libérer  le  débiteur  de  la


part  de  ces  cocréanciers  dans  la  créance.  Il  s’agit  là  d’une  exception  au  principe  de  représentation


mutuelle  entre  les  créanciers  solidaires.  Cette  exception  se  justifie  par  le  fait  que  la  règle  de


représentation  mutuelle  ne  s’applique  qu’aux  actes  accomplis  par  l’un  des  cocréanciers  et  qui  sont


bénéfiques  et  profitables  aux  autres  cocréanciers.  Par  contre,  tout  acte  préjudiciable  accompli  par  l’un


des  cocréanciers  ne  produit  ses  effets  qu’à  l’égard  de  ce  dernier.  Ainsi,  la  remise  de  dette  est  un  acte
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des  cocréanciers  ne  produit  ses  effets  qu’à  l’égard  de  ce  dernier.  Ainsi,  la  remise  de  dette  est  un  acte


préjudiciable  pour  les  cocréanciers  et  ne  libère  le  débiteur  commun  que  pour  la  part  dans  la  dette  qu’il


avait  envers  le  créancier  concerné.  Cette  exception  est  d’ailleurs  confirmée  par  l’article  1543  C.c.Q.,
qui  prévoit  aussi  que  le  débiteur  ne  pourra  être  libéré  que  jusqu’à  concurrence  de  la  part  du  créancier


ayant  fait  la  remise .


4708.  Voir:  Suntract  Rentals  ltée  c.  Alta  Construction  (1964)  ltée,  AZ-93011937,  J.E.  93-1751,  [1993]
R.R.A.  808  (C.A.);;  Larouche  c.  Larouche,  AZ-00036451,  B.E.  2000BE-923  (C.Q.);;  Aviva,  compagnie
d’assurances  du  Canada  c.  Entreprises  Jean-Paul  Léger  inc.,  AZ-50466076,  EYB  2008-128475,  J.E.
2008-609,  2008  QCCS  33.


4709.  Voir  nos  commentaires  sur  l’article  1689  C.c.Q.;;  Syndicat  de  Beaucours  c.  Leahy,  AZ-50544192,
J.E.  2009-568,  2009  QCCA  454.
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Entreprises  Bourget  inc.  c.  St-Sulpice  (Corporation  municipale  de  la  paroisse  de),  AZ-50362100,  J.E.
2006-931,  2006  QCCS  1302,  [2006]  R.R.A.  468  (C.S.);;  Gosselin  c.  Reeves,  AZ-50468433,  B.E.
2008BE-414,  2008  QCCQ  356  (C.Q.);;  Syndicat  de  Beaucours  c.  Leahy,  AZ-50544192,  J.E.  2009-568,
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No 35613      
 
 
Le 20 mars 2014  March 20, 2014 
   
Coram : Les juges LeBel, Karakatsanis et 
Wagner 


 Coram:  LeBel, Karakatsanis and 
Wagner JJ. 


   
ENTRE : 
 


Réjean Hinse 
 


Demandeur 
 


- et - 
 


Procureur général du Canada 
 


Intimé 
 
 


 BETWEEN: 
 


Réjean Hinse 
 


Applicant 
 


- and - 
 


Attorney General of Canada 
 


Respondent 


   
JUGEMENT 


 
Les requêtes pour  permission  d’intervenir 
du Centre PRO BONO Québec et de 
l’Association   in   Defence of the 
Wrongfully Convicted sont rejetées sans 
dépens sous réserve de leur droit respectif 
de   demander   l’autorisation   d’intervenir  
dans   l’appel.   La   demande   d’autorisation  
d’appel   de   l’arrêt   de   la   Cour   d’appel   du  


 JUDGMENT 
 


The motions for leave to intervene of the 
Centre PRO BONO Québec and the 
Association in Defence of the Wrongfully 
Convicted are dismissed without costs and 
without prejudice to their respective right to 
apply for leave to intervene in the appeal. 
The application for leave to appeal from the 
judgment of the Court of Appeal of Quebec 
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No 35613      
 


 


Québec (Montréal), numéro 
500-09-021656-111, 2013 QCCA 1513, 
daté du 11 septembre 2013, est accueillie 
avec  dépens   selon   l’issue   de  la   cause. 


(Montréal), Number 500-09-021656-111, 
2013 QCCA 1513, dated 
September 11, 2013, is granted with costs in 
the cause.  


 
 
 
 
 
 


J.C.S.C. 
J.S.C.C.  
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Canada (Procureur général) c. Hinse 2013 QCCA 1513 
COUR  D’APPEL 


 


CANADA 
PROVINCE DE QUÉBEC 
GREFFE DE 
 


MONTRÉAL 


N° : 500-09-021656-111 
(500-05-032707-976) 


 
DATE : 11 SEPTEMBRE 2013 
 
 
CORAM : LES HONORABLES FRANÇOIS PELLETIER, J.C.A. 


MARIE-FRANCE BICH, J.C.A. 
JEAN BOUCHARD, J.C.A. 


 
 
PROCUREUR GÉNÉRAL DU CANADA 


APPELANT – défendeur  
c. 
 
RÉJEAN HINSE 


INTIMÉ – demandeur  
 
 


ARRÊT 
 
 
 


[1] L’appelant   se   pourvoit  contre  un   jugement  rendu   le  13  avril  2011  et  rectifié   le  27  
avril 2011 par la Cour supérieure,   district   de  Montréal   (l’honorable  Hélène  Poulin),   qui  
condamne   le   procureur   général   du   Canada   à   verser   à   l’intimé   5 795 229,61 $ en 
dommages-intérêts et dommages exemplaires et ordonne l'exécution provisoire du 
jugement nonobstant appel1.  


L’introduction 


[2] Avant   de   jouir   d'une   libération   conditionnelle,   l’intimé,  M. Hinse, a purgé derrière 
les barreaux 5 des 15 années de pénitencier auxquelles la Cour des sessions de la paix 
l'a condamné en septembre 1964. Il se révèle que le verdict de culpabilité à l'origine de 
cette peine est le fruit d'une erreur judiciaire. 
                                                 
1  Hinse c. Québec (Procureur général), [2011] R.J.Q. 794, 2011 QCCS 1780 [Jugement dont appel].  
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[3] M. Hinse a toujours clamé son innocence. Au terme d'une démarche pénible et 
longtemps   infructueuse,   il   obtient   un   verdict   d’acquittement   en   1997.   C'est   alors   qu'il  
s'adresse à la Cour supérieure  pour  obtenir  réparation  de  ceux  qu’il   tient  responsables  
du   préjudice   subi,   en   l’occurrence   la  Ville  de  Mont-Laurier, le gouvernement du Québec 
et le gouvernement du Canada. 


[4] En 2002, la Ville de Mont-Laurier transige avec lui, puis, peu avant le début de 
l'instruction, en décembre 2010, c'est au tour du procureur général du Québec de lui 
offrir une indemnité. Au total, M. Hinse retire 4 750 000 $ de ces règlements hors de 
cour. 


[5] Pour sa part, le procureur général du Canada résiste et engage le procès. Au 
terme d'une instruction ayant duré plus de deux semaines, la Cour supérieure conclut à 
sa responsabilité et le condamne à verser des dommages-intérêts compensatoires et 
punitifs à hauteur de 5 795 228 $. 


[6] Le procureur général interjette appel. Il soutient que l'action dirigée contre le 
gouvernement du Canada doit échouer et, de façon subsidiaire, que l'indemnité 
octroyée devrait, à tout le moins, faire l'objet d'une substantielle diminution. 


[7] Le litige soulève de nombreuses questions de droit dont la résolution commande 
d’abord  un  rappel  des  faits. 


Les faits 


[8] En 1961, M. Hinse est âgé de 24 ans. Il fréquente Janine Hamel, qu'il épousera 
en février 1962, et avec qui il aura deux enfants. Il pratique le métier de plombier-
tuyauteur, mais il est au chômage. Pour se procurer un revenu d'appoint, il achète des 
voitures usagées, qu'il répare et revend.  


[9] Le 4 décembre 1961, il vend une voiture de marque Cadillac 1954 à Laurent 
Beausoleil. Cette transaction mènera à l'erreur judiciaire dont il sera victime. À l'insu de 
M. Hinse, Beausoleil fait partie d'un groupe qui s'apprête à commettre un vol à main 
armée. 


[10] Le 6 décembre suivant, à bord du véhicule acheté de M. Hinse et accompagné 
de ses complices, Beausoleil se rend à Mont-Laurier dans le cadre d'une mission de 
reconnaissance en prévision du cambriolage. Voilà cependant que la voiture tombe en 
panne de sorte que les malfaiteurs doivent l'abandonner dans un garage de Lac-des-
Écorces, près de Mont-Laurier.  


[11] Le groupe donne suite à son projet de cambriolage le 14 décembre en effectuant 
un vol à la pointe d'une arme dans la résidence de M. et Mme Grenier, à Mont-Laurier. 
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[12] Le 15 ou le 16 décembre, M. Hinse rencontre Beausoleil qui lui fait part de ses 
déboires avec l'automobile. Accompagné de ce dernier, il se rend au Lac-des-Écorces 
le 18 pour y récupérer la Cadillac. Le propriétaire du garage lui apprend alors qu'il doit 
d'abord se rendre au poste de la Sûreté provinciale au premier étage du palais de 
justice, à Mont-Laurier, afin de pouvoir reprendre possession de la voiture. 


[13] Alors que M. Hinse attend au poste, M. Henriot Grenier, de passage sur les lieux 
comme il le fait régulièrement depuis le jour du vol, voit en lui l'un des cambrioleurs de 
sa résidence. M. Grenier quitte sans mot dire, mais rendu à son travail, il en informe le 
policier Bourgeois de la Sûreté provinciale. 


[14] Peu de temps après, les policiers invitent M. Hinse, toujours en attente au poste, 
à participer à une parade d'identification dont on reconnaîtra plus tard le caractère 
irrégulier. Dans cette parade, il y a en effet 7 ou 8 figurants dont la moitié est constituée 
de prisonniers vêtus de culottes beiges et de chemises grisâtres alors que l'autre, 
composée de policiers, porte un complet cravate. Placé au centre, M. Hinse est vêtu 
d'un jeans bleu, d'un blouson de cuir noir ainsi que d'un chapeau dont le policier 
Bourgeois l'a coiffé. En réalité, il est le seul à revêtir des vêtements comparables à ceux 
que portaient les malfaiteurs. 


[15] Appelés à assister à la parade, les victimes, M. et Mme Grenier, l'identifient 
comme l'un des auteurs du crime commis le 14 décembre. 


[16] Dès sa première rencontre avec Me Courtemanche, son avocat au moment de 
l'arrestation, M. Hinse se plaint du déroulement de la parade. 


[17] M. Hinse fait l'objet d'une accusation de vol à main armée et choisit d'être jugé 
devant un juge seul à la faveur d'une comparution devant la Cour des sessions de la 
paix.  


[18] Le procès débute le 27 novembre 1963 devant le juge Omer Côté de la Cour des 
sessions de la paix. Le ministère public administre une preuve d'identification par le 
témoignage des victimes et y ajoute la déposition du policier Scott de la Sûreté 
municipale de Mont-Laurier, selon qui M. Hinse se trouvait à Mont-Laurier en septembre 
1961 en compagnie de diverses personnes, dont Laurent Beausoleil. Ce témoignage 
contredit la version donnée aux policiers par M. Hinse. Il avait en effet affirmé n'avoir 
jamais mis les pieds à cet endroit avant le 18 décembre 1961. 


[19] M. Hinse témoigne à son procès, soutenant être demeuré à Montréal toute la 
journée du crime. Il déclare notamment avoir fréquenté une salle de billard et une 
taverne. Il a, dit-il, rencontré son amie Janine Hamel, pris son repas du soir au 
restaurant Le Roi du Smoke Meat et passé la soirée au Café Can Can jusque vers 23 h. 


[20] Malheureusement, il est incapable de se rappeler le nom de la plupart des 
personnes croisées à la salle de billard de même qu'à la taverne, pas plus que de 
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l'adresse de celles qu'il a pu nommer. Trois témoins ont corroboré son témoignage en 
partie : M. Sigouin, un serveur à la taverne, M. Legault, un client, et enfin Mme Hamel, 
qui a déclaré avoir passé la soirée en sa compagnie. 


[21] Aucun autre suspect impliqué dans cette affaire ne sera appelé à témoigner lors 
du procès, ce qui fera d'ailleurs l'objet de reproches que M. Hinse adressera à son 
avocat ultérieurement. 


[22] À l'automne 1964, le juge Côté ne retient pas la défense d'alibi offerte par 
M. Hinse. À son avis, cette défense, présentée pour la première fois au procès, n'était 
pas crédible en raison des réticences des témoins, des contradictions que recelaient 
leurs versions, de même que du caractère improbable de certains éléments. Il note 
particulièrement l'incompatibilité entre la déposition du policier Scott, selon laquelle 
M. Hinse se trouvait à Mont-Laurier en septembre 1961, et la version de M. Hinse qui 
avait affirmé n'y avoir jamais mis les pieds avant décembre de la même année. Le 3 
novembre 1964, il lui inflige une peine de 15 ans de pénitencier.  


[23] Dépourvu de moyens financiers et s'étant vu refuser l'assistance juridique, 
M. Hinse n'interjette appel ni du verdict ni de la sentence. 


[24] En 1966, alors au pénitencier, il amorce des démarches qui s'étendront sur plus 
de trente ans afin de faire reconnaître l'erreur dont il a été la victime. 


[25] Au printemps de 1966, il réussit à convaincre deux des cinq auteurs du 
braquage, Yvon Savard et Laurent Beausoleil, d'apposer leur signature au bas de 
déclarations sous serment attestant de son innocence et formulées dans les termes que 
voici : 


PÉNITENCIER ST-VINCENT DE PAUL 


Le 30 mars 1966 


AFFIDAVIT 


Par la présente :  Je,  Yvon  Savard,  reconnais  être  un  des  auteurs  d’un  vol  à  main  
armée commis le 14 décembre 1961, à la demeure résidentielle de M. et Mme 
Henriot Grenier de Mont-Laurier. 


Par  conséquent  je  sollicite  l’attention  de  qui  de  droit  pour  être appelé à témoigner 
dans   la  cause  de  Réjean  Hinse  pour   l’innocenter  de  ce  crime  duquel   je  le  sais  
hors de tout doute innocent. 


  Signature du déclarant (s) Yvon Savard 


Assermenté devant moi, 
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à St-Vincent de Paul le 30e jour de mars 1966 


CANADA 
PROV. QUÉBEC 
DIST. MONTRÉAL 942 
JEAN-PAUL LÉVESQUE   (S) Jean-Paul Lévesque 


[26] Le 2 septembre suivant, M. Hinse débute sa croisade en s'adressant par écrit au 
ministre québécois de la Justice, M. Jean-Jacques Bertrand. Se déclarant 
« indéniablement innocent », il mène, dit-il, sa propre enquête. À cet effet, il demande 
au ministère de lui transmette toutes les notes et photocopies des pièces relatives à sa 
comparution, son procès ainsi qu'aux enquêtes policières le visant. 


[27] Il revient à la charge le 2 novembre. Après avoir accusé réception de la réponse 
de la secrétaire exécutive l'informant que sa requête avait été soumise au contentieux 
criminel du ministère, il demande que les procédures entamées contre Hugues Duval, 
Jacques Massé, Robert Massé et leur frère soient accélérées   et   qu’il   soit   lui-même 
assigné à leur enquête préliminaire de façon à faire la lumière sur la conspiration à 
l'origine du vol à main armée. Il demande aussi que soient assignés Georges Leduc, 
Laurent Beausoleil, Gérard Leclair, ancien locataire de la station-service Esso du Lac-
des-Écorces, l'agent municipal Arthur Scott, l'agent de police Barbier, M. et Mme 
Henriot Grenier de même qu'un certain Louis de Carlo du pénitencier St-Vincent-de-
Paul. 


[28] M. Hinse essuie un premier refus. Le 21 novembre 1966, le représentant du 
sous-ministre associé de la Justice, Hector Pelletier, lui répond. À son avis, M. Hinse a 
subi un procès juste. Il était représenté par avocat et n'a pas porté sa cause en appel. 
L'affaire est donc classée. 


[29] Voici, cependant, que le lendemain de l'envoi de cette lettre, M. Hinse obtient 
une troisième déclaration sous serment, celle de Claude Levasseur. Contrairement aux 
deux premiers complices, ce dernier ne se reconnaît pas coupable du vol, mais il n'en 
exonère pas moins M. Hinse en déclarant être au courant des faits : 


PÉNITENCIER ST-VINCENT DE PAUL 


AFFIDAVIT 


Par la présente : Je, Claude Levasseur, reconnais être au courant des faits qui 
se  sont  produits   lors  d’un  vol  commis   le  14  décembre  1961,  à   la  résidence  de  
M. et Mme Henriot Grenier de Mont-Laurier. 


Par  conséquent  je  sollicite  l’attention  de  qui  de  droit  pour  être  appelé  à  témoigner  
dans   la  cause  de  Réjean  Hinse  pour   l’innocenter  de  ce  crime  duquel   je  le  sais  
hors de tout doute innocent. 
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  Signature du déclarant (s) Claude Levasseur 


Assermenté devant moi, à Ville de Laval le 22 jour de novembre 1966 


 
(S) Jean-Paul Lévesque 
CANADA 
MONTRÉAL, PROV. QUÉBEC 
JEAN-PAUL LÉVESQUE    


[30] Le 2 décembre, M. Hinse poursuit sa démarche auprès du sous-ministre. Il 
évoque les contestations qu'il entend faire valoir devant la Cour du banc de la Reine. Il 
a, plaide-t-il, subi un procès conjoint avec un coaccusé qui a été acquitté sans faire de 
défense, alors qu'on l'a reconnu coupable malgré une défense d'alibi. Il fait alors état 
des trois déclarations sous serment qui le blanchissent et les joint à sa missive, ajoutant 
que l'un des signataires est même prêt à témoigner, pourvu qu'on lui accorde la 
protection de la Cour. 


[31] Au début de 1967, le représentant du sous-ministre associé, M. Pelletier, répond 
à M. Hinse. Il lui fait part de son avis selon lequel le ministère de la Justice du Québec 
n'a aucune compétence pour porter sa cause en appel et lui suggère d'entreprendre 
des démarches auprès du ministère fédéral qui la posséderait en vertu de l'article 596 
C.cr. : 


Cher Monsieur, 
 
Nous avons reçu votre longue lettre en date du 10 janvier dernier. 
 
Dans toute correspondance vous alléguez principalement avoir été condamné 
alors que vous seriez innocent du crime en question. 
 
Nous regrettons de vous dire que le Ministère   de   la   Justice,   à   Québec,   n’a  
absolument aucune juridiction pour porter votre cause en appel ou pour vous 
accorder un deuxième procès. 
 
Nous vous suggérons de soumettre tous vos griefs au Ministère de la Justice; à 
Ottawa, qui aurait juridiction en pareilles circonstances, selon les dispositions de 
l’article  596  du  Code  criminel. 
 
    Veuillez me croire 
    Votre bien dévoué, 
 
    Le sous-ministre associé. 


     par : (s) H. Pelletier 
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[32] C’est   ainsi   que,   de   fil   en   aiguille,  M. Hinse prend contact pour la première fois 
avec   les   autorités   fédérales   au   mois   d’avril   de   cette  même   année.   Il   revient   de   façon  
plus   précise   en   juillet   dans   une  missive   qu’il  adresse  au  ministre  de   la  Justice,  d'alors,  
M. Pierre Eliott Trudeau : 


Institution Leclerc 
  400, rue Saint-François 
  St-Vincent de Paul, P.Q. 


 
Ministère Fédéral de la Justice 
a/s M. Pierre-E. Trudeau 
Hôtel du Gouvernement 
Ottawa, Ontario 
 
     Le 19 juillet 1967 
 
 Re : Réjean Hinse #115 
 
Monsieur le Ministre, 
 
Pour faire suite à une lettre en date du 24 avril 1967 que je vous avais adressée 
en  vertu  de   l’article  596  du  Code  criminel,   lequel  article  vous  confère  le  pouvoir  
d’intervenir  dans   la  présente  cause;;   lettre,  dans   laquelle   je  vous   faisais  part  de  
mon intention de vous adresser dans quelques mois un exposé de ma cause 
pour   laquelle   j’ai  été  condamné  à  15  années  de  pénitencier  le  3  novembre  1964  
au Palais de Justice de Mont-Laurier, voici mon exposé qui se résumera aux faits 
nouveaux recueillis qui pourraient prouver mon innocence et ne laisser aucun 
doute qu’il  y  a  vraiment  eu  erreurs  judiciaires  dans  cette  affaire. 
 
Faits extrêmement importants : Des cinq individus qui ont participé à ce crime, 
j’ai   pu   recueillir   à   date   des   affidavits   – assermentés et signés – de trois des 
auteurs de ce crime. Vous trouverez ci-jointes trois photocopies des affidavits en 
question. 
 
Pour   ce   qui   est   des   deux   autres   présumés   auteurs   de   ce   crime,   (il   s’agit  de  
Georges   Beaulieu   actuellement   détenu   à   l’institution   Leclerc   et   de   Léopold  
Véronneau   actuellement   détenu   à   l’institution de Valleyfield) ils refusent de me 
signer   des   affidavits,   quel   qu’en   soit   le   contenu.  D’autre  part,   ils   refuseront  de  
rendre témoignage même si la protection de la cour leur était accordée, car, 
expliquent-ils, la loi les obligerait à dire la vérité, toute la vérité, rien que la vérité, 
de   sorte   qu’étant   dans   l’obligation   de   répondre   à   toute   question   lors   de   leur  
déposition, ils seraient forcés de révéler les noms de leurs complices, vice versa. 
Ce qui donnerait par la suite, à la Couronne, le droit de porter des accusations 
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contre  chacun  d’eux  et  de  se  servir  des  témoignages  de  leurs  complices  pour  les  
incriminer. 
 
Permettez-moi de citer, entre parenthèse, un exemple occasionnel qui se produit 
devant nos tribunaux. 
 
Celui qui seul commet un crime. 
 
Des suites   d’une   enquête   policière,   admettons   qu’une   erreur   d’identification  
résulte  d’une  mise  en  ligne.  Il  s’ensuit  qu’un  innocent  se  voit  accusé  à  la  place  de  
l’auteur   du   crime.   Or,   celui-ci en étant averti pourra témoigner en faveur de 
l’accusé  en  autant  que le tribunal consente à lui accorder la protection de la cour, 
sans   inquiétude  que   la  Couronne  ne   l’incrimine  par   la  suite  en  invoquant  contre  
lui-même son propre témoignage antérieurement rendu. Par ailleurs aucun 
complice   n’était   impliqué  dans   le  cas  cité, il sera impossible à la Couronne de 
porter   une   accusation   contre   l’auteur.   En   outre,   l’auteur   du   vol,   ou   plutôt   du  
crime,   se   sachant   entièrement   protégé   par   la   loi,   n’hésitera   pas   à   rendre  
témoignage  en  faveur  d’un  innocent. 
 
Tandis que dans le cas qui nous occupe, si deux ou plusieurs individus sont 
impliqués dans un même crime, la loi ne leur permet pas de témoigner en toute 
sécurité pour eux-mêmes  en   faveur  d’un  ou  plusieurs   innocents.  Ainsi  donc,   le  
défendeur, innocent du crime duquel il est accusé; alors  qu’il  lui  serait  loisible  de  
prouver son innocence hors de tout doute, ne peut dans les circonstances 
présenter   une   défense   pleine   et   entière.   Il   en  est   réduit  à  ne  présenter  qu’une  
preuve   d’alibi,   souvent   rejetée,   en   comparaison   de   la   preuve   d’identification 
formelle (erronée, soumise par des témoins présumément intègres et de bonne 
foi,   mais   à   l’esprit   borné)   preuve,  néanmoins,   retenue  par   les   jurés,  ou  par  un  
juge  seul  à  cause  de  l’impression  sensible  qu’elle  cause  dans  l’esprit  de  chacun. 
 
N’existe-t-il   pas  une  certaine  carence  dans  la  loi  résultant  de  l’exposé  démontré  
ci-haut   qui   serait   une   cause   de   grave   injustice   envers   l’individu   qui   n’a   pas  
commis le crime dont il est accusé? 
 
S’il   en   est   ainsi,   n’y   a-t-il pas lieu de soumettre pour étude que la loi soit 
amendée et le Code criminel modifié en conséquence ou que toute autre solution 
possible soit apportée dans pareil cas, afin que les auteurs de ce crime duquel je 
suis   innocent   puissent   rendre   témoignage   en   toute   sécurité,   tel   qu’ils   l’exigent  
eux-mêmes. 
 
Je  sollicite  les  services  d’un  conseiller  juridique. 
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Veuillez   agréer,   Monsieur   le   Ministre,   l’expression   de   mes   sentiments   les  plus  
distingués. 
     Votre tout dévoué, 


     (s) Réjean Hinse 


[33] Comme on le constate, cette lettre ne donne aucun indice qui permettrait de 
croire que l'enquête policière dont M. Hinse a fait l'objet ou le processus judiciaire 
auquel il a été soumis auraient pu être bâclés. Elle paraît néanmoins recevoir un 
traitement immédiat de la part du ministère de la Justice fédéral. Le 28 juillet, un de ses 
fonctionnaires, M. Bélisle, écrit au commissaire adjoint des Services pénitentiaires du 
Canada :  


MEMORANDUM FOR MR. J.R. STONE, 
DEPUTY COMMISSIONER OF PENITENTIARIES 
 
FROM: J.A. Bélisle 
 
 RE : Réjean Hinse No. 115 
 
Would you please notify the above-mentioned inmate that his letter dated July 
19, 1967 addressed to the Minister of Justice has been received and that his 
request will be reviewed. 


     J.A.B. 


[34] Le même jour, M. Bélisle s'adresse en ces termes au sous-ministre de la Justice 
du Québec : 


OTTAWA 4, ce 28 juillet 1967. 
  210377 
  Sujet : Réjean Hinse 
 
Cher Monsieur, 
 
Le 3 novembre 1964, le dénommé Réjean Hinse fut condamné au pénitencier 
pour  une  période  de  15  ans  à  la  suite  d’un  procès  sous  l’article  288(c)  du  Code  
criminel. 
 
Le  9   juillet  1967,  Hinse  écrivit  au  Ministre  de  la  Justice  alléguant  qu’il  n’était  pas  
coupable  dudit  crime  lequel  s’était  commis  à  Mont-Laurier le 14 décembre 1961, 
à la résidence de M. et Mme Henriot Grenier. 
 
Hinse a également inclus des affidavits à cet   effet   provenant   de   d’autres  
personnes  qui  aujourd’hui  se  prétendaient  les  auteurs  de  ce  crime. 
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Comme il semble que le rapport de police dans cette affaire serait très utile, tant 
en   ce   qui   regarde   Hinse   qu’en   ce   qui   regarde   toute   l’enquête  et  même  ce qui 
pourrait indiquer le sort des complices qui auraient pu être arrêtés et identifiés et 
même   ceux   qui   auraient   pu   être  soupçonnés  d’être   les  complices  d’Hinse.  En  
conséquence,   nous   apprécierions   recevoir,   s’il   était   possible,   copie   de   ces  
rapports. 
 
Vous remerciant de votre collaboration, je vous prie de me croire. 
 
    Votre tout dévoué, 
 
    J.A. Bélisle, 
    pour le Directeur, 
    Section de droit pénal. 


[35] La  réponse  du  ministère  de   la  Justice  du  Québec  est,  pour  le  moins  qu’on  puisse  
dire, ambivalente. Plutôt que de transmettre le rapport de police demandé, le sous-
ministre   associé   demande   qu’on   lui   fasse   parvenir   les   déclarations   sous   serment.  
Pourtant, celles-ci auraient, normalement, dû se trouver déjà dans son dossier, puisque 
M. Hinse les avait jointes   à   sa   lettre   du   2   décembre   précédent.   C’est   d’ailleurs   en  
réponse à cette même lettre que M. Pelletier, représentant du sous-ministre associé, 
avait invité M. Hinse   à   s’adresser   au   ministre   fédéral.   Voici   en   quels   termes   le   sous-
ministre associé Dionne répond à son interlocuteur fédéral : 


Québec, 16 août 1967 
 
Monsieur J.A. Bélisle 
Pour le directeur 
Section de droit pénal 
Ministère de la Justice 
Ottawa 4 
 
   Re :  Votre dossier : 210377 
    Réjean Hinse 
    n.d. 44204-64 & 48-370-61 
 
Monsieur, 
 
La présente fait suite à votre lettre du 28 juillet 1967 à Me Julien Chouinard, 
Sous-Ministre de la Justice. 
 
Eu égard à votre demande de vous faire parvenir copie des rapports de police 
dans   cette  affaire,   je  crois  qu’il   serait  opportun  que  vous  nous   fassiez  parvenir 
plus tôt le texte des affidavits que vous auriez reçus par monsieur Hinse, et 
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provenant  de  d‘autres  personnes  qui  selon  vous,  aujourd’hui,  se  prétendaient  les  
auteurs du crime pour lequel il a été trouvé coupable. 
 
Sur réception, et après étude, nous nous empresserons de vous apporter notre 
collaboration, si nécessaire,   dans   l’intérêt   d’une   saine   administration   de   la  
justice. 
 
Veuillez bien me croire,  
    Votre tout dévoué, 
 
    (s) Denys Dionne 
    DENYS DIONNE 
    Sous-ministre associé 
    Affaires criminelles 


[Soulignement ajouté.] 


[36] Cette   lettre  marque   le  point  de  départ  du  parcours  difficile  qu’ont  alors  connu   les  
démarches de M. Hinse et de son épouse. 


[37] Du côté des autorités fédérales, une erreur administrative provoque la stagnation 
de   l’affaire   pendant environ un an, le dossier s'étant perdu entre les services 
pénitentiaires et le ministère fédéral de la Justice. Quant aux autorités québécoises, 
elles avaient choisi de ne pas collaborer immédiatement à la progression de l'affaire 
dans l'attente de documents que, pourtant, elles possédaient déjà. 


[38] Le 16 juin 1968, M. Hinse remplit une demande de libération conditionnelle. Il 
plaide brièvement son « entière innocence » et déplore les effets qu'ont sur lui sa 
condamnation ainsi que toutes les circonstances qui entourent celle-ci.  


[39] S'inquiétant du silence du gouvernement fédéral, l'épouse de M. Hinse écrit au 
ministre fédéral de la Justice le 10 septembre 1968. Cet envoi permettra à M. Bélisle de 
se rendre compte de l'erreur administrative commise dans le traitement du dossier.  


[40] À ce moment, M. Belisle ignore toujours, selon toute vraisemblance, que 
M. Hinse a déjà expédié les déclarations assermentées au ministère québécois de la 
Justice. 


[41] Quoi qu'il en soit, la lettre de Mme Janine Hamel-Hinse provoque des réactions 
que traduisent les quelques échanges suivants. 


[42] Le 23 septembre 1968, Georges C. Koz, du bureau du Solliciteur général, 
accuse réception de la lettre de Mme Hamel-Hinse. Il indique que la requête de son 
mari est encore à l'étude au ministère de la Justice et qu'il a demandé à ce que le 
processus soit accéléré. Il mentionne qu'elle devrait recevoir une réponse sous peu. 
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[43] Le 26 septembre suivant, T.D. MacDonald, adjoint au Solliciteur général, écrit à 
John Scollin du ministère de la Justice. Il lui fait suivre copie de la correspondance 
échangée entre Mme Hamel-Hinse et le Special Assistant to the Solicitor General, ainsi 
que du mémo de M. Bélisle à J.R. Stone daté du 28 juillet 1967. Il demande à connaître 
l'état de la demande de révision et s'enquiert de la réponse à y être donnée. 


[44] Mme Hamel-Hinse répond à M. Koz au début d'octobre. Elle s'étonne que le 
dossier soit entre ses mains. Il n'en faut guère plus pour qu'elle constate que l'affaire 
s'est enlisée dans des dédales administratifs. 


[45] De son côté, M. Bélisle met de la pression, conscient que le processus a traîné 
en longueur. Le 18 octobre, il écrit à J.R. Cameron, du bureau du Solliciteur général : 


OTTAWA 4,  
    October 18, 1968 
   
   210377 
  RE: No. 115 Hinse, Réjean 
   Leclerc Institution_____        
 
Attention: J.R. Cameron, Esq. 
 
Dear Sir : 
 
Reference is made to your letter dated September 26, 1968, concerning the 
above-mentioned. 
 
It  appears   that   this  matter  was  overlooked  because  the  inmate’s  penitentiary  file  
was in the possession of the undersigned but that, at one time, it was requested 
by the Canadian Penitentiary Service and at the same time the basic material 
originally sent to the Department of Justice was put on said file and never 
returned. 
 
I would appreciate being informed whether Mr. Hinse wishes to forward 
photocopies of the affidavits and his letter to the Attorney General of the Province 
of Quebec since it appears that it would be mandatory to do so for the time 
being. If the answer is negative, would you please inform him that his request for 
a new trial cannot be entertained unless we proceed through the office of the 
Attorney General of the Province of Quebec. 
 
    Yours truly, 
 
    (s) J.A. Bélisle 
    J.A. Bélisle 
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    for Director 
    Criminal Law Section. 
Deputy Solicitor General 
Department of the Solicitor General 
Sir Wilfrid Laurier Building 
Ottawa 4, Ontario 


[46] Se sentant à bout de ressources, Mme Hamel-Hinse s'adresse directement à la 
souveraine au Palais de Buckingham au mois de novembre 1968. En décembre, elle 
recevra une réponse polie déclinant sa demande et la renvoyant aux autorités 
canadiennes. Il s'infère des suites de cette démarche que tant le Gouverneur général 
du Canada que le Lieutenant-gouverneur du Québec sont mis au fait de la démarche 
faite auprès de la Reine. 


[47] Début 1969, alerté par le cabinet du Gouverneur général, le bureau du premier 
ministre dirige Mme Hamel-Hinse vers le bureau d'aide légale du Barreau de Montréal. 


[48] Concurremment, à la même époque, le ministère québécois de la Justice répond 
à Mme Hamel-Hinse en invoquant la compétence du ministre fédéral en vertu de 
l'article 596 C.cr., tout comme il l'avait fait au début de 1967. 


[49] Pour le service pénitentiaire canadien, de concert avec le ministère fédéral de la 
Justice, la problématique semble toujours reposer sur la collaboration éventuelle du 
procureur général du Québec dans la foulée de la réponse donnée par le sous-ministre 
Dionne au mois d'août 1967. C'est ainsi que le 7 février 1969, le Commissaire du 
Service pénitentiaire canadien écrit au directeur de l'Institut Leclerc : 


The Warden, 
Leclerc Institution    February 7, 1969 


115 Hinse, Rejean 


1. In July 1967 inmate Hinse forwarded a letter and affidavits to the Minister 
of Justice. 


2. The case has been under study and is referred to us at this time in order 
to ascertain whether inmate Hinse wishes to forward photocopies of the 
affidavits and his letter to the Attorney General of the Province of Quebec 
since, in the opinion of the Department of Justice, it would be mandatory 
for him to do so for the time being. 


3. Please inquire of Hinse in regard to his wishes in the matter and, if his 
answer is in the negative, the Director, Criminal Law Section, Department 
of Justice, has advised that the inmate should be informed as follows : 
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“His   request   for   a   new   trial   cannot be entertained unless we proceed 
through  the  office  of  the  Attorney  General  of  the  Province  of  Quebec.” 


4. We would be pleased to have your reply commenting on the position 
taken by Hinse so that we can advise the Department of Justice 
accordingly. 


D.I.T. 
for Comimssioner 


[50] Les réponses en provenance des deux ordres de gouvernement provoquent 
chez M. Hinse une réaction négative bien compréhensible dans les circonstances. Le 
17 février, il expédie deux lettres, l'une à M. Hector Pelletier du ministère québécois de 
la Justice et l'autre au Commissaire du Service pénitentiaire canadien. Il y rappelle 
l'historique de ses démarches, constate le cheminement circulaire que les 
gouvernements respectifs l'obligent à emprunter et réitère ses demandes antérieures. 


[51] Les lettres en question mettent en lumière l'inefficacité du traitement accordé aux 
demandes répétées de M. Hinse. Néanmoins, ce dernier ne recevra aucune réponse 
claire à ses demandes avant d'obtenir sa libération conditionnelle quelque 7 mois plus 
tard, le 2 septembre 1969. 


[52] Le dossier paraît demeurer inactif jusqu'à ce que M. Hinse revienne à la charge 
pour adresser une demande de pardon au Gouverneur général en conseil au mois de 
mars 1971. Il écrit : 


Afin de vous rendre compte du bien-fondé de ma demande, je vous prierais de 
consulter   tous   les   dossiers   de   l’affaire   qui  se   trouvent  soit  dans   les   filières  du  
Ministère Fédéral de la Justice, soit au Ministère Provincial de la Justice, soit les 
demandes   faites  au  Barreau  de  l’Assistance  Judiciaire,  soit  en  dernier ressort la 
lettre   adressée   à   Sa   Majesté   La   Reine   Elizabeth   II   d’Angleterre   (qui   fut  
détournée à votre attention), ou soit encore dernièrement ma demande 
d’enquête  auprès  de  l’ombudsman  du  Québec. 


Je  possède  copies  de  tous  ces  dossiers  qui  s’échelonnent  sur plusieurs années. 
Il serait trop long de les résumer ici.  


En   terminant,   je   tiens   encore   à   vous   dire   que   je   n’ai   jamais   accepté   d’être  
condamné   pour   ce   crime   auquel   je   suis   indéniablement  étranger.  J’ai   toujours  
protesté avec véhémence de mon innocence et je continue à le faire même 
libéré,  chaque  jour,  aujourd’hui   le  douze  mars  1971. 


Je  demeure  dans   l’espoir  que  ce  dernier   recours  soit  entendu  des  autorités  en  
place. 
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[53] Le Comité spécial du Conseil privé se penche sur la demande de M. Hinse. La 
recommandation est négative mais fait voir que les moyens essentiels invoqués ont été 
pris en considération. Pour le compte du Comité, M. Cross écrit le 30 mars 1971 : 


While at the Penitentiary and on parole Mr. Hinse consistantly proved [correction 
manuscrite indéchiffrable] his innocence and said [correction manuscrite 
indéchiffrable] that he was mistakenly accused and found guilty. 


He bases his innocence on the fact that : 


1. The police identification parade was made in such a way to instigate  
[correction manuscrite indéchiffrable] the victims to identify him as being one 
of the members of the robbery. 


2. The whole inquiry made by the police in this [correction manuscrite 
indéchiffrable] case was full of irregularities and there was inadequate illegal 
evidence introduced by a Q.P.P. constable during the trial. 


3. The Q.P.P. was caught in trying to find accomplices for this robbery. Mr. 
Hinse said the Q.P.P. connected him with this robbery because he used to be 
associated with some of the real accomplices in Montreal, as being one who 
was taking part in a stolen car ring. 


Mr. Hinse based these facts and irregularities by providing us with a press 
statement relating to the case of Andre Lavoie who was also named as a 
member of the robbery but who was later acquitted. In this case the admission of 
some illegal evidence in this robbery is mentioned. 


Mr. Hinse also provided us with some literature which could be helpful to clear up 
some facts. Also included are affidavits of some of the accomplices who took part 
in the robbery. They are confirming that Mr. Hinse is innocent and that they 
would be ready to testify in the case of a new trial. 


It is presumed that the facts that Mr. Hinse alleges could be verified through the 
court transcript of the specific trials involved. 


It is our opinion that subject did not provide us with sufficient fresh facts that were 
not available at the time of the trial and that could have been a basis to prove his 
innocence under the royal prerogative of mercy. 


However, it is suggested that the case be referred to your department for further 
study   in   this  matter  based  on  our  above   inquiry,  and   for   the  Minister’s  approval  
as to whether Mr. Hinse should be given a new trial. 


Yours truly 
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[54] Dans la foulée de cette recommandation, la Commission des libérations 
conditionnelles, par la voix de M. Lacasse, répond à M. Hinse en l'informant de la 
politique suivie en matière de demandes de pardon fondées sur l'innocence d'une 
personne par ailleurs reconnue coupable : 


Ottawa, le 19 avril 1971 


Monsieur Réjean Hinse 
[…] 
Montréal Nord, P.Q. 


Cher Monsieur 


  Re : Demande de Pardon Absolu – ESV-115 


Votre lettre du 12 mars dernier au Gouverneur Général en Conseil nous a été 
transmise puisque la Commission est responsable de faire enquête dans les cas 
de demande de pardon. 


Laissez-moi  vous  dire  qu’une  demande  de  pardon,  basée  sur  l’innocence  de  la  
personne condamnée, ne peut être prise en considération à moins que le 
requérant  ne  prouve   l’existence  de   faits   réels,  non  soumis  au  tribunal.  Ces  faits  
nouveaux doivent être susceptibles de faire conclure que si le tribunal les avait 
connus, il vous aurait acquitté. 


J’inclus  avec   la  présente  une   formule  de  demande  de  pardon  que  vous  devrez  
compléter en duplicata et nous retourner. De plus, il serait nécessaire que vous 
soumettiez à la Commission une liste de ce qui selon vous, constitue des faits 
nouveaux  et  lorsque  vous  aurez  établi  les  possibilités  de  l’existence  de  ces  faits,  
une   enquête   aussi   complète   que   possible   sera   conduite.   Lorsqu’une   décision  
sera prise, elle vous sera dûment communiquée. 


Veuillez  agréer,  cher  Monsieur,  l’expression  de  mes  sentiments  les  meilleurs. 


     Y. Lacasse 
     Division de la clémence et 
     des questions juridiques 


[Soulignement ajouté.] 


[55] Au mois d'octobre 1971, Jean-Claude Pressé et Laurent Beausoleil signent 
chacun une déclaration sous serment attestant à la fois de leur présence et de 
l'absence de MM. Lavoie et Hinse dans la voiture ayant fait l'objet de la fouille effectuée 
par l'agent Arthur Scott à Mont-Laurier le 10 septembre 1961. Ces déclarations entrent 
donc en contradiction avec la déposition de l'agent Scott lors du procès de M. Hinse. 
Elles sont aussi compatibles avec la version donnée par M. Hinse aux policiers et selon 
laquelle il ne s'était jamais rendu à Mont-Laurier avant décembre 1961. 
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[56] En novembre de la même année (1971), Mme Lauzon, de la Commission des 
libérations conditionnelles, fait suivre au ministère de la Justice fédéral l'information 
additionnelle reçue de M. Hinse. La preuve ne révèle pas la nature précise de cette 
information, mais la chronologie des événements donne à penser qu'il s'agit des 
nouvelles déclarations sous serment souscrites peu de temps auparavant par 
MM. Pressé et Beausoleil. 


[57] L'examen de la demande de pardon se poursuit donc parallèlement à celui 
effectué par le ministère de la Justice concernant l'opportunité de provoquer la tenue 
d'un nouveau procès. Les deux examens se soldent par un résultat négatif que 
Mme Lauzon communique à M. Hinse au début de 1972 dans les termes suivants : 


Ottawa, K1A 0R1 
Le 10 février 1972 


Monsieur Réjean Hinse 
[…] 
Montréal Nord, P.Q. 


Cher Monsieur, 


Pour faire suite à notre lettre en date du 22 novembre 1971 et comme nous vous 
avions déjà mentionné le fait que votre dossier avait été transmis au ministère de 
la  Justice  en  vue  d’étudier  la possibilité  de  l’obtention  d’un  nouveau  procès  dans  
votre   cas,   on   me   charge   de   vous   informer   qu’après   une   étude   complète   et  
attentive de celui-ci  votre  demande  n’a  pas  été  acceptée. 


Nous tenons, de plus, par la présente à vous réitérer notre décision en ce qui 
concerne votre demande de pardon absolu et vous rappeler que celle-ci ne peut 
également avoir lieu. 


Je regrette de ne pouvoir vous transmettre de réponse plus favorable, je vous 
prie  d’accepter,  cher  monsieur,  l’expression  de  mes  sentiments  distingués. 


    Bien à vous, 


    M. Lauzon 
    Division de la clémence 


et du contentieux 


[58] La preuve laisse voir que le dossier demeure inactif pour une période prolongée 
de quelque 7 ans qui s'étend de février 1972 à avril 1979, date à laquelle M. Hinse 
réactive les choses et cherche à prendre connaissance de son dossier à la Commission 
des libérations conditionnelles. 


[59] À l'été suivant, au mois de juillet 1980, M. Hinse revient à la charge auprès du 
ministre de la Justice de l'époque, M. Jean Chrétien : 
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Danville, le 23 juillet 1980 


M. Jean Chrétien 
Ministre de la Justice 


Monsieur le Ministre, 


Ayant   été   victime   d’une   erreur   judiciaire   suite   à   une   méprise   d’identification  et  
ayant été subséquemment condamné le 3 novembre 1964 à 15 années de 
pénitencier, je vous demande, monsieur  le  ministre,  par  la  présente  d’ordonner  la  
réouverture de mon dossier judiciaire. 


Jamais  n’ai-je  pu  accepter  d’être  la  victime  d’une  aussi  flagrante  injustice  dont  je  
subis  encore  aujourd’hui  les  conséquences  dans  mon  propre  milieu  de  travail  et  
mon milieu social. 


Par ailleurs, ne pourriez-vous pas monsieur le ministre, nommer une personne 
spécialement mandatée pour étudier le dossier et laquelle pourrait ensuite 
m’accorder  une  audience  personnelle  à  une  date  convenue. 


Je vous prie, monsieur le ministre,  d’agréer  l’expression  de  mes  sentiments  les  
meilleurs. 


     Réjean Hinse 
     […] 
     Montréal (Québec) 
     […] 


[60] Cette demande fait l'objet d'un nouvel examen mais sera suivie d'un résultat 
identique au précédent. Au mois de décembre, M. Demers, conseiller spécial du 
ministre de la Justice, fournit la réponse suivante au nom du ministre : 


Ottawa 
K1A 0H8 
 
Le 30 décembre 1980 
 
M. Réjean Hinse 
[…] 
Montréal (Québec) 
[…] 


Monsieur, 


Le  ministre  de   la  Justice,   l’honorable  Jean  Chrétien  m’a  demandé  de  vous  faire 
part de sa décision relativement à la demande contenue dans votre lettre du 23 
juillet 1980. 
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Votre   lettre   contient   des   allégations   vagues   concernant   une   erreur   d’identité  
survenue  lors  de  votre  procès.  Vous  conviendrez  avec  moi  qu’il  faut  plus  que  des  
allégations   vagues   pour   établir   l’existence   d’un   fait.   Nous   avons   consulté   le  
jugement  de  Monsieur  le  juge  Omer  Côté  dans  votre  cause  et  nous  n’avons  rien  
trouvé  qui  pourrait  étoffer  l’affirmation  que  vous  faites. 


Je suis donc au regret de vous annoncer que  votre  demande  d’intervention  du  
ministère de la Justice ne peut être agréée. 


Bien à vous, 


Jaques A. Demers 
Conseiller spécial 


[61] M. Hinse n'en reste pas là. Il insiste tant et si bien qu'on l'invite à préciser par 
écrit les nouveaux faits susceptibles de justifier la réouverture de son dossier. Il 
s'exécute le 9 mars suivant dans une longue lettre de 15 pages à laquelle il joint le 
dossier de ses démarches auprès des autorités judiciaires et politiques. L'exposé 
contient plusieurs tirades qui, à plusieurs reprises, éloignent le lecteur du fond de 
l'histoire. Il parle notamment de son implication syndicale pendant plusieurs pages pour 
expliquer qu'un dirigeant syndical a dévoilé son passé judiciaire devant une assemblée 
de 1 500 membres. Au delà de la forte charge émotive, bien compréhensible, qui se 
dégage de cette lettre, on y retrouve en détail tous les éléments plaidés par M. Hinse au 
soutien de ses demandes de pardon et de nouveau procès. 


[62] Les explications fournies ne suffisent cependant pas. En septembre, le conseiller 
spécial du ministre répond : 


Le 23 septembre 1981 
 
Monsieur Réjean Hinse 
[…] 
Montréal (Québec) 
[…] 


Monsieur, 


L’honorable   Jean   Chrétien,   ministre   de   la   Justice,   m’a   prié   de   répondre  à  vos  
lettres du 9 mars et du 7 juillet 1981 demandant son intervention dans votre 
dossier. 


Je suis au regret de vous informer que, malgré les explications supplémentaires 
que  vous  avez  fait  parvenir  au  Ministre,  votre  cas  n’en  est  pas  un  qui  justifie  son  
intervention.  En  effet,  le  ministre  de  la  Justice  n’exerce  son  pouvoir  d’intervention  
que   dans   des   circonstances   exceptionnelles   et   l’étude   approfondie   de   votre  
dossier  ne  révèle  pas  l’existence  de  telles  circonstances.   
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Veuillez  agréer,  Monsieur,   l’expression  de  mes  sentiments  les  meilleurs. 


 
Jaques A. Demers 
Conseiller spécial 


[63] Le dossier demeure inactif pour une autre période prolongée, cette fois d'une 
durée de 4 ans. Le 24 avril 1985, M. Hinse écrit à John Crosbie, ministre de la Justice, 
pour lui demander que son dossier ne soit pas détruit. On lui répond en ces termes : 


…veuillez   noter   que   le   dossier  de   la  Cour  est  conservé   indéfiniment;;  quant  au  
dossier   de   la   poursuite,   il  n’est  conservé  que  pour  une  période  de  cinq  ans  et  
votre dossier a donc été détruit. En ce qui concerne le dossier des autorités 
policières concernées,   en   l’occurrence   la   Sûreté   du   Québec,   votre   demande  
relève   de   la   juridiction   du   ministre   de   la   Justice   du   Québec;;   c’est   donc   à  
monsieur Pierre-Marc Johnson que vous devez faire parvenir votre demande. 
Finalement, le dossier du ministère fédéral de la Justice sera conservé encore 
vingt-six ans. 


[64] Le 6 novembre 1988, en marge des demandes adressées aux différents paliers 
de gouvernement, M. Hinse décide de faire appel à la Commission de police du 
Québec. Ce geste se révélera déterminant. Il écrit : 


COMMISSION DE POLICE DE QUÉBEC 
10, rue Saint-Antoine Est 
Montréal (Québec) 
H2Y 1A2 
   SUJET : Réjean HINSE 
 
Madame,  
Monsieur, 
 
 En   1961,   je   fus   victime   d’une   erreur   d’identification   sur   la   personne   et  
subséquemment   victime   d’une   grave   erreur   judiciaire.  Trouvé coupable malgré 
une  preuve  d’alibi,  je  fus  condamné  à  quinze  (15)  années  de  pénitencier. 
 
 Marqué pour la vie psychologiquement, je vis toujours en prison bien 
qu’on  m’ait  accordé  une   libération  conditionnelle  en  1969  et  que  je  n’aie  plus  eu  
maille à partir   avec   la   vindicte   des   justiciers   car,   n’étant   plus   au   temps   des  
Misérables de  Hugo,   ils  n’en  craignent  pas  moins  comme   La Peste de Camus 
l’innocence  et  l’erreur. 
 
 J’ai   fait   part   autant   comme   autant   aux   autorités   judiciaires,   de   mon  
innocence leur demandant  un  nouveau  procès,  mais  les  autorités  m’ont  toujours  
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refusé ce nouveau procès de crainte que la Justice des hommes ne se retrouve 
dans de bien mauvais draps. 
 
 Innocent,  victime  d’un  coup  monté   (frame  up)  échafaudé  de  toute  pièce,  
ignorant des faits   et   gestes   et   péripéties   du  crime  qu’on  me   reprochait,   je   fus  
dans  l’impossibilité  de  me  défendre  adéquatement  lors  de  mon  procès. 
 
 C’est  pourquoi,   je  demande  à  être  entendu  par  la  Commission  de  Police  
afin   de   démontrer   comment   s’opéra   le   scénario   faussé de la parade 
d’identification  et   la  pression  policière   répréhensible  qui   induisirent  à  l’erreur  sur  
ma personne les deux accusations du crime reproché. 
 
 J’ose   croire   que   votre  Commission  se  penchera,  en   tout  équité,  sur  ce  
dossier nébuleux et vous prie de   croire,   Madame,   Monsieur,  à   l’expression  de  
mes meilleurs sentiments. 
 
     Bien à vous, 
 
     (s) Réjean Hinse 
     RÉJEAN HINSE 
     […] 
     Laval (Québec) 
     [...] 
     Tél. : (514) [...] 


[Soulignement dans le texte.] 


[65] Il revient à la charge les 28 janvier et 23 mars 1989, en apportant pour la 
première fois certains détails cruciaux qui orienteront le travail du commissaire 
Fourcaudot, à qui la Commission a confié le soin de faire enquête conformément à la 
loi2. Le 3 janvier 1990, celui-ci dépose un rapport étoffé. Compte tenu des révélations 
qui y sont contenues, la Commission rédige un mémoire qu'elle achemine tant au 
procureur général du Québec qu'au ministre de la Sécurité publique du Québec, lequel 
le fait, à son tour, parvenir au Solliciteur général du Canada.  


[66] De son côté, l'avocat dont M. Hinse a alors retenu les services, Me Longtin, 
s'adresse dans le même sens à la ministre de la Justice, Mme Campbell, en la priant 
d'utiliser les pouvoirs que lui confère le Code criminel. Il lui écrit à la fin du mois de 
novembre 1990 : 


Nous   sommes   persuadés   que   tant   l’enquête   policière   que   les   procédures  
judiciaires   sont   entachées  de  vices  et  d’irrégularités  suffisamment  graves  pour  


                                                 
2  Loi sur l'organisation policière, L.R.Q., c. O-8.1, art. 64-88 (remplacée par la Loi sur la Police, L.R.Q., 


c. P-13.1 le 16 juin 2000). 
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justifier, Madame la Ministre, votre intervention conformément aux dispositions 
de   l’article  690  du  Code  criminel.  Le  mémoire  de   la  Commission  de  police  est  
suffisamment étayé en ce sens. 


[67] Celle-ci y répond en ces termes le 24 avril 1991 :  


Vous  me  demandez  dans  cette  lettre  d’exercer  les  pouvoirs  discrétionnaires  qui  
me sont conférés   par   l’article   690   du   Code criminel.   Vous   n’indiquez   pas,  
cependant,  quel  est  le  remède  particulier  que  recherche  votre  client.  Quoi  qu’il  en  
soit, des fonctionnaires de mon ministère ont pris connaissance du rapport de la 
Commission de police du Québec et   m’avisent   que   le   rapport   fait   état   de  
nouveaux  éléments  de  preuve  qui  méritent  amplement  d’être  considérés. 
 
Néanmoins,   je   suis   d’avis   que   les   questions  soulevées  par   la  Commission  de  
police,  tout  en  étant  fort  pertinentes  à  l’exercice  de  ma  discrétion, pourraient tout 
aussi   bien   être   adressées   directement   à   la   Cour   d’appel   du   Québec,   laquelle  
peut  accepter  d’en  être  saisie  sans  qu’il  me  soit  nécessaire  de  lui  imposer  cette  
tâche  par  le  truchement  de  l’article  690  du  Code  criminel. 
 
Advenant par ailleurs  le  refus  par  la  Cour  d’appel  du  Québec  de  donner  suite  aux  
démarches de votre client, je vous serais reconnaissante de bien vouloir rappeler 
à mon attention le cas de Monsieur Hinse. 


[Soulignement ajouté.] 


[68] Quelques jours plus tard, elle tient les mêmes propos au ministre de la Justice du 
Québec : 


Je  considère,  comme  vous,  qu’à  la  lumière  des  allégués  dans  le  mémoire  de  la  
Commission de police du Québec, il y a lieu de se pencher sur le cas de 
M. Hinse.  Je  crois  cependant  qu’à  ce  stade  il  devrait  être  incité à saisir lui-même 
de  son  cas   la  Cour  d’appel  du  Québec.   Je présume par ailleurs que vous allez 
vouloir  lui  faciliter  la  tâche  s’il  choisit  de  s’engager  sur  cette  voie. 
 
J’apprécierais  fort  connaître  le  résultat  des  démarches  que  pourrait  entreprendre  
M. Hinse  auprès  de  la  Cour  d’appel  du  Québec.  Advenant par ailleurs le refus de 
la Cour de donner suite à ses démarches, je vous serais reconnaissante de bien 
vouloir rappeler à mon attention le cas de M. Hinse. 


[Soulignement ajouté.] 


[69] M. Hinse se rend à cette invitation et s'adresse à la Cour en 1991. Outre 
l'autorisation d'interjeter appel du verdict de culpabilité, il recherche les conclusions 
suivantes : 


QUE la Cour annule la condamnation ; ET 


QUE  la  Cour  ordonne  l’inscription  d’un  jugement  d’acquittement ; ou 
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QU’ELLE  rende  toute  autre  ordonnance  qu’elle  juge  appropriée. 


[70] Trente ans après l'expiration du délai pour se pourvoir, la Cour lui accorde 
exceptionnellement l'autorisation de ce faire et lui permet de présenter une preuve 
nouvelle. 


[71] L'arrêt tombe en 19943. De l'avis de la Cour, les irrégularités ayant entaché le 
processus de même que la preuve nouvelle justifient clairement l'accueil du pourvoi. 
Toutefois, considérant ensemble la preuve nouvelle et celle administrée au procès, elle 
estime que la non-culpabilité de M. Hinse ne se dégage pas de façon suffisamment 
claire pour justifier le prononcé d'un verdict d'acquittement. La Cour souligne qu'une 
semblable conjoncture donne ouverture à une ordonnance de nouveau procès. 
Toutefois, aux yeux de la Cour, les circonstances exceptionnelles de l'affaire rendent 
cette avenue impraticable de sorte que seul un arrêt des procédures est susceptible de 
résoudre le dilemme. Elle prononce en conséquence une ordonnance de cette nature. 


[72] Insatisfait, du moins en partie, M. Hinse se tourne alors vers la Cour suprême. 
Dans la demande d'autorisation qu'il lui achemine, il propose l'examen des deux 
questions que voici : 


A- Première question 


1- Ayant   accueilli   l’appel   et   annulé   la   condamnation   du   requérant  au  motif  
que :   “The fresh evidence as well as the various irregularities which 
occurred are more than sufficient to justify allowing the appeal under 
article 686(1)(a) of the Criminal Code”,   et   ayant   statué   à   l’effet   que : 
“Special circumstances militate against proceeding with a new trial in this 
case”,   la  Cour  d’appel  a-t-elle commis une erreur de droit en ordonnant 
une   suspension   des   procédures   plutôt   que   l’inscription   d’un   jugement  
d’acquittement  conformément  à  l’article  686(2)(a)  C.Cr.? 


2- Dans les circonstances de la présente affaire, la suspension des 
procédures   plutôt   que   l’acquittement   constitue-t-elle pour le requérant 
une   violation   de   ses   droits   fondamentaux   garantis   par   l’article   7   de   la  
Charte canadienne des droits et libertés? 


B- Deuxième question 


Ayant  admis   l’ensemble  de la preuve nouvelle produite au dossier le tout 
sous   l’égide   de   l’article   683   C.cr.   et   ayant   par   ailleurs   conclu   que   la  
preuve   nouvelle   était   plus   que   suffisante   pour   accorder   l’appel   selon  
l’article  686(1)(a)  C.cr.,  la  Cour  d’appel  a-t-elle commis une erreur de droit 
en  n’acquittant  pas   le   requérant  conformément  à   l’article  686(2)(a)  C.cr.  


                                                 
3  Hinse c. R., [1994] J.Q. no 480, J.E. 94-1000 (C.A.), inf. par [1997] 1 R.C.S. 3. 
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sur   la  base  du  critère  d’application  de   l’article  686(1)(a)(i)  C.cr.  à  savoir  
que, compte tenu de l’ensemble de la preuve, le juge des faits, 
convenablement instruit, n’aurait   pu   raisonnablement   déclarer   l’accusé  
coupable hors de tout doute raisonnable? 


[73] Le 26 janvier 1995, la Cour suprême refuse d'autoriser le pourvoi4. 


[74] L'avocat de M. Hinse persiste tout de même et demande à la Cour suprême de 
reconsidérer sa décision. Il invoque l'importance que revêt la question de déterminer si 
une Cour d'appel, agissant sous l'autorité du paragraphe 686(8) C.cr., possède le 
pouvoir de prononcer une ordonnance d'arrêt des procédures alors qu'elle casse un 
verdict de culpabilité. 


[75] Cette fois, sous la plume du juge en chef Lamer, la Cour suprême octroie, à la 
majorité, l'autorisation à M. Hinse d'interjeter appel contre la conclusion de l'arrêt de 
notre cour ordonnant l'arrêt des procédures5. On ne saurait mieux résumer les motifs du 
juge en chef que ne l'a fait l'arrêtiste de la Cour suprême : 


Le juge en chef Lamer et les juges La Forest, Sopinka, Gonthier, Cory, 
McLachlin, Iacobucci et Major: La Cour n'a pas l'habitude de réexaminer 
ses décisions en matière d'autorisation de pourvoi. Cette politique 
judiciaire est consacrée au par. 51(12) des Règles de la Cour suprême 
du Canada, qui prévoit qu'« [a]ucune requête en autorisation ou autre 
requête ne peut faire l'objet d'une nouvelle audition ». Étant donné le 
grand nombre de demandes d'autorisation que notre Cour traite chaque 
année, il ne lui est tout simplement pas possible de réexaminer 
régulièrement les décisions qu'elle a rendues en matière d'autorisation, 
sans miner de façon importante le rôle indispensable qu'elle joue comme 
cour générale d'appel propre à améliorer l'application du droit canadien. 
Toutefois, nonobstant le texte précis du par. 51(12), la Cour peut 
exceptionnellement, en vertu du pouvoir résiduel que lui confère l'art. 7 
des Règles, tenir une audience en vue de réexaminer une décision 
relative à une demande d'autorisation. Les circonstances justifiant le 
réexamen seront extrêmement rares. En raison du caractère exceptionnel 
de la question de compétence soulevée au cours de la demande, notre 
Cour devrait exercer le pouvoir discrétionnaire, que lui confère l'art. 7 des 
Règles, d'entendre la présente demande.  


La question de compétence est soulevée en l'espèce parce que la Cour 
d'appel a accueilli l'appel du requérant et annulé sa déclaration de 
culpabilité relative à un acte criminel. En vertu du Code criminel, le droit 
d'un accusé de se pourvoir devant notre Cour contre une déclaration de 


                                                 
4  (C.S. Can., 1995-01-26), 24320. 
5  R. c. Hinse, [1995] 4 R.C.S. 597. 
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culpabilité relative à un acte criminel se limite aux cas où la déclaration 
de culpabilité de l'accusé à son procès est confirmée, plutôt qu'annulée, 
par la cour d'appel. Le régime procédural du Code n'accorde donc au 
requérant aucun droit de se pourvoir contre l'ordonnance prescrivant 
l'arrêt des procédures. Le requérant peut cependant demander 
l'autorisation de se pourvoir contre cette ordonnance particulière, en vertu 
du par. 40(1) de la Loi sur la Cour suprême. Un tel pourvoi n'est pas 
interdit aux termes de l'art. 674 du Code ou du par. 40(3) de la Loi.  


Un tribunal de première instance a le pouvoir de suspendre des 
procédures abusives qui violent le sens du franc-jeu qu'a la société, et 
une cour d'appel possède également un pouvoir analogue d'ordonner un 
arrêt des procédures. Bien que le pouvoir d'une cour d'appel d'ordonner 
un arrêt des procédures pour cause d'abus de procédure ait son origine 
dans la common law, lorsqu'une cour d'appel ordonne un tel arrêt, elle 
exerce nécessairement le pouvoir résiduel, que lui confère le par. 686(8) 
du Code criminel, de « rendre toute ordonnance que la justice exige ». La 
forme législative de ce pouvoir judiciaire ne modifie pas les contraintes de 
fond imposées à son exercice par la common law. Contrairement aux 
ordonnances d'acquittement ou de nouveau procès rendues en vertu du 
par. 686(2) du Code, qui sont inextricablement liées à la décision sur le 
fond de l'appel, une ordonnance fondée sur le par. 686(8) est, de par sa 
nature, accessoire au jugement prononcé par la cour. Le pouvoir que le 
par. 686(8) confère à la cour est souvent exercé relativement à des 
facteurs qui n'ont rien à voir avec la question de l'innocence ou de la 
culpabilité de l'accusé, et peut même être exercé indépendamment d'une 
ordonnance antérieure fondée sur le par. 686(2). Compte tenu de la 
nature intrinsèquement supplémentaire et réparatrice d'une ordonnance 
fondée sur le par. 686(8), en pratique, une telle ordonnance ne fait pas 
partie intégrante d'un « jugement [. . .] annulant ou confirmant [une 
déclaration de culpabilité] », selon une interprétation fondée sur l'objet 
tant du par. 40(3) que de la définition de « jugement » figurant à l'art. 2 de 
la Loi sur la Cour suprême. Au contraire, une ordonnance fondée sur le 
par. 686(8) est un acte judiciaire distinct et divisible contre lequel l'accusé 
ou le ministère public peut indépendamment demander une autorisation 
de pourvoi en vertu du par. 40(1).  


Une telle interprétation est conforme à une saine politique judiciaire. 
Lorsqu'une cour d'appel accueille l'appel d'un accusé et impose un verdict 
d'acquittement ou ordonne un nouveau procès en vertu du par. 686(2) du 
Code, elle se trouve nécessairement à rendre une ordonnance à l'appui 
de son jugement sous-jacent. Mais lorsqu'une cour d'appel rend une 
ordonnance en vertu du par. 686(8), il y a un risque qu'elle rende une 
ordonnance qui soit directement incompatible avec son jugement sous-
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jacent. En raison de cette préoccupation troublante, il y a lieu d'adopter 
une interprétation plus libérale du par. 40(1) (et, en contrepartie, une 
interprétation plus stricte du par. 40(3)), qui faciliterait le rôle de 
surveillance de notre Cour pour ce qui est d'assurer la cohérence sous-
jacente des ordonnances rendues par les cours d'appel sous le régime 
procédural du Code criminel. Un accusé ou le ministère public doit 
pouvoir demander indépendamment l'autorisation de se pourvoir 
relativement à la légalité d'une ordonnance fondée sur le par. 686(8), 
comme s'il s'agissait d'un « jugement, définitif ou autre, rendu [. . .] par le 
plus haut tribunal de dernier ressort [. . .] dans une province », en vertu 
de la compétence générale conférée à notre Cour par le par. 40(1) de la 
Loi sur la Cour suprême.  


Par conséquent, le requérant peut demander l'autorisation de se pourvoir 
relativement à la légalité de l'arrêt des procédures pour cause d'abus de 
procédure, ordonné par la Cour d'appel, en dépit du fait que celle-ci a 
accueilli son appel initial et annulé sa déclaration de culpabilité. Étant 
donné que la demande de réexamen soulève une question de droit 
véritable et sérieuse d'une importance pour le public suffisante pour 
justifier un examen par notre Cour, il y a lieu de l'accueillir et d'accorder 
l'autorisation de pourvoi. Il n'est pas nécessaire de commenter davantage 
la légalité et la constitutionnalité de l'arrêt des procédures. Conformément 
à la pratique établie de la Cour, qui consiste à refuser d'expliquer les 
raisons d'accorder ou de refuser une autorisation de pourvoi, il y a lieu de 
reporter toute analyse éventuelle des questions de fond soulevées en 
l'espèce, jusqu'à ce que la Cour ait été saisie de la question du bien-
fondé du pourvoi. 


[76] Environ un an plus tard, dans un court arrêt rendu séance tenante au mois de 
janvier 1997, la Cour suprême décide de substituer un verdict d'acquittement à 
l'ordonnance d'arrêt des procédures6 : 


Le 21 janvier 1997     January 21, 1997 


JUGEMENT      JUDGMENT 


RÉJEAN HINSE – c. – SA MAJESTÉ LA REINE (Crim.)(Qué.)(24320) 


CORAM : Le Juge en chef et les juges La Forest, Sopinka 
  Gonthier, Cory, McLachlin et Iacobucci 


LE JUGE EN CHEF (oralement pour la Cour) : 


                                                 
6  R. c. Hinse, [1997] 1 R.C.S. 3. 
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Il  n’est  pas  nécessaire  de  vous  entendre  Me Sauvé. La Cour est prête à rendre 
jugement  séance   tenante  et   j’invite  notre  collègue,  Monsieur   le   juge  Gonthier,  à  
prononcer le jugement de la Cour. 


LE JUGE GONTHIER : 


L’appelant  se  pourvoit   contre  une  ordonnance  d’arrêt  de  procédures  rendue  par  
la  Cour  d’appel  proprio motu sans que demande lui en soit faite, notamment par 
l’appelant,   l’appelant  étant  ainsi  privé  de   la  possibilité  d’obtenir  un  acquittement,  
sinon  de  la  part  de  la  Cour  d’appel,  du  moins  par  un  jury  de  ses  pairs. 


Dans  les  circonstances,  étant  d’avis  que  la  preuve ne pourrait permettre à un jury 
raisonnable correctement instruit de conclure hors de tout doute raisonnable à la 
culpabilité  de   l’appelant,  nous  sommes   tous  d’avis  que  le  remède  approprié  est  
l’acquittement. 


En  conséquence,  le  pourvoi  est  accueilli,  l’ordonnance  d’arrêt  de  procédures  est  
annulée  et  l’acquittement  de  l’appelant  est  prononcé. 


[77] Dès le mois de juin suivant, M. Hinse intente son action contre la Ville de Mont-
Laurier et les procureurs généraux du Québec et du Canada. 


[78] Au procureur général du Canada, il reproche notamment ce qui suit : 


318. En effet, de 1966 à 1991, le demandeur a été ballotté du Ministère de la 
Justice du Québec au Ministère de la Justice du Canada, et vice versa, 
sans  qu’aucune  de  ces   instances  ne  s’arrête  un  seul  instant  au  contenu 
éloquent de son dossier; 


319. Pourtant,   tel   qu’il   appert  de  ce  qui  précède,  ce  dossier  contenait   toutes  
les   indications   de   l’innocence   du   demandeur   et,   notamment,   des  
affidavits de la part des véritables auteurs du vol commis à Mont-Laurier 
le 14 décembre 1961 ayant  pour  effet  d’innocenter  hors  de  tout  doute  le  
demandeur; 


320. Les faits relatés ci-dessus révèlent une indifférence institutionnelle 
inqualifiable constituant en soi une faute lourde équivalant à fraude 
engageant la responsabilité des codéfendeurs, le procureur général du 
Québec  et  le  procureur  général  du  Canada  à  l’égard  du  demandeur;;  


321. En outre, le refus systématique répété et obstiné du Ministère de la 
Justice   du   Canada   d’intervenir   dans   le   dossier   du   demandeur  afin  qu’il  
obtienne justice et ce, malgré l’évidence   de   son   innocence   à   la   face  
même   du   dossier,   constitue   d’abondant   une   indifférence   institutionnelle  
qui engage la responsabilité du codéfendeur, le procureur général du 
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Canada,   à   l’égard   du   demandeur,   cette   indifférence   institutionnelle  
chronique et récurrente constituant une faute lourde équivalent à fraude, 
en elle-même; 


[79] En marge de l'institution des procédures, M. Hinse n'en continue pas moins de 
réclamer une réparation publique sous la forme de la tenue d'une Commission royale 
d'enquête. Cette demande essuiera de nombreux refus. 


[80] Le 15 novembre 2002, M. Hinse conclut un règlement hors cour avec la Ville de 
Mont-Laurier en vertu duquel la Ville s'engage à lui verser 250 000 $. 


[81] Huit ans plus tard, le 2 décembre 2010, il conclut une autre transaction, cette fois 
avec le procureur général du Québec. Celui-ci lui verse une indemnité de 4 500 000 $. 


[82] À la suite de cette dernière transaction conclue avec le procureur général du 
Québec, M. Hinse modifie les conclusions de son action. Ce sont celles sur lesquelles 
la Cour supérieure a rendu jugement. En voici la facture : 


1- ACCUEILLIR la présente déclaration ré-ré-ré-amendée   à   l’encontre   du  
procureur général du Canada; 


2- DÉCLARER que : 


a) le  demandeur  a  été  victime  d’erreurs  judiciaires  et  qu’il  n’aurait  jamais  
dû être accusé, condamné ni incarcéré pour le vol à main armée 
survenu à Mont-Laurier le 14 décembre 1961 dans le dossier portant 
le numéro de cour CSP 6345; 


b) le procureur général du Canada a contribué à perpétuer et a exacerbé 
les préjudices découlant de ces erreurs judiciaires subies par le 
demandeur; 


c) le procureur général du Canada a commis des fautes contributoires 
systémiques   en   omettant   d’agir   pour   reconnaître   et   corriger   ces  
erreurs judiciaires; 


d) la   conduite   du   procureur   général   du   Canada   atteste   d’une   incurie, 
d’une   insouciance   et   d’un   déni   total   répréhensibles   qui   doivent   être  
dénoncés  et  condamnés  pour  l’octroi  de  dommages  exemplaires;; 


3- CONDAMNER le procureur général du Canada à payer au demandeur la 
somme de 1 079 871 $ à titre de dommages pécuniaires quant à la part 
qui lui revient du reliquat des montants suivants : 


a) 127 214 $ à titre de préjudice financier pour les cinq (5) premières 
années de la période de retrait du demandeur, soit de 1997 à 2002; 
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b) 418 303,31 $ à   titre  d’honoraires  et  dépens   judiciaires engagés dans 
le cadre du dossier criminel et de la réclamation au civil du 
demandeur (Pièce P-157),   avec   intérêts   et   l’indemnité   additionnelle  
prévue  à  l’article  1619  du  Code  civil  du  Québec  depuis  le  6  juin  1997;; 


c) 500 000 $, à   titre   de   frais   d’enquête,   perte de temps, efforts, 
photocopies, transcriptions, voyagement, timbres et autres découlant 
de plus de 30 années de démarches, le tout avec intérêts et 
l’indemnité   additionnelle   prévue   à   l’article   1619   du   Code   civil   du  
Québec depuis le 6 juin 1997; 


d) 3 720 $, à titre de frais de psychothérapie auprès du psychologue 
clinicien Charles Roy (Pièce P-181 b)), le tout avec intérêts et 
l’indemnité   additionnelle   prévue   à   l’article   1619   du   Code   civil   du  
Québec depuis le 6 juin 1997; 


e) 30 634,73 $, à titre de débours extra-judiciaires (Pièce P-184), le tout 
avec   intérêts   et   indemnité   additionnelle   prévue   à   l’article   1619   du  
Code civil du Québec à partir du : 


i. 22 septembre 2008 quant à la somme de 2 690,49 $; 
ii. 23 avril 2009 quant à la somme de 9 501,34 $; 
iii. 25 novembre 2010 quant à la somme de 18 442,90 $. 


4- CONDAMNER le procureur général du Canada à payer au demandeur la 
somme de 1 900 000 $ à titre de dommages non-pécuniaires (moraux), le 
tout   avec   intérêts   et   indemnité   additionnelle   prévue   à   l’article   1619   du  
Code civil du Québec depuis le 6 juin 1997, découlant notamment de : 


a) Degré  d’atteinte  permanent  au  niveau  psychiatrique  de  15 %; 


b) Diverses   périodes   d’invalidité   totale   en   raison   de   la   sévérité   de   la  
symptomatologie présentée sur le plan psychiatrique; 


c) L’atteinte à sa réputation suite au stigma découlant du fardeau de 
posséder un dossier criminel pour un crime grave; 


d) L’atteinte  à  sa  dignité;; 


e) Douleurs et souffrances psychologiques continuelles et aggravées, 
découlant   de   l’atteinte   à   sa   sécurité   psychologique   suite à 
l’indifférence  institutionnelle  à  laquelle  le  demandeur  s’est  buté  depuis  
au moins 1966; 


5- CONDAMNER le procureur général du Canada à payer au demandeur la 
somme de 10 millions (10 000 000 $) de dollars à titre de dommages 
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exemplaires, dont 1 million (1 000 000 $) de dollars à être versés à Pro 
Bono Québec, 1 million (1 000 000 $) de dollars à être versés à AIDWYC, 
et/ou à tout autre organisme à être identifié par le demandeur Réjean 
Hinse; 


6- ORDONNER l’exécution   provisoire,   nonobstant   appel   du   présent  
jugement à intervenir; 


7- LE TOUT avec   les  entiers  dépens   incluant   les  frais  d’expertise,  en  plus  
des   frais   et   honoraires   extrajudiciaires   sur   une   base  d’avocat-client, vu 
les circonstances. 


[83] Le 27 avril 2011, la juge de première instance accorde à M. Hinse 
5 795 229,61 $. 


Le jugement dont appel 


[84] Après avoir résumé le contexte et les démarches entreprises par M. Hinse 
relativement à l'erreur judiciaire qu'il a subie, la juge de première instance explique que, 
en raison des transactions acceptées par ce dernier, le procureur général du Canada 
ne peut être tenu responsable que « de la part du préjudice qu'il lui aurait causé », 
conformément à l'article 1690 C.c.Q. 


[85] Examinant la question de savoir si le gouvernement fédéral a commis une faute 
en rejetant les quatre demandes de révision et la demande de pardon absolu 
présentées par M. Hinse, la juge rejette l'argument du procureur général du Canada 
selon lequel il aurait d'abord été nécessaire de contester la validité des décisions 
administratives devant la Cour fédérale. Elle souligne qu'une telle approche a été mise 
de côté par la Cour suprême du Canada dans les arrêts Canada (Procureur général) c. 
TeleZone Inc.7 et Agence canadienne d'inspection des aliments c. Institut professionnel 
de la fonction publique du Canada8. Elle conclut que « la conduite du gouvernement 
fédéral est empreinte d'indifférence institutionnelle », laquelle aurait continué même 
après l'acquittement, comme en témoigneraient le refus de l'indemniser conformément 
aux Lignes  directrices  d’indemnisation  des personnes condamnées et emprisonnées à 
tort et la contestation de sa réclamation. Pour elle, bien que les pouvoirs de révision et 
de pardon soient de nature discrétionnaire, la Couronne ne bénéficierait pas d'une 
immunité relative lorsqu'elle les exerce. Cette indifférence institutionnelle se serait 
traduite ainsi : 


[63] Le Tribunal est en conséquence d'opinion qu'Hinse ne s'attaque pas à la 
politique sur laquelle les décisions se fondent mais bien sur leur actualisation.  À 
partir d'une brève relecture des faits, relevons, à titre d'exemples, quelques-unes 


                                                 
7  [2010] 3 R.C.S. 585. 
8  [2010] 3 R.C.S. 657, [Agence canadienne d'inspection des aliments]. 
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des caractéristiques qui se dégagent de l'attitude qu'a adoptée à son endroit le 
gouvernement fédéral qui : 


-           laisse s'écouler plus d'un an et demi et attend la troisième lettre de Hinse, 
ou de son épouse, avant de répondre à sa première demande de 
révision; 


-           sème la confusion quant aux directives qu'il leur donne; 


-  l’induit   en   erreur   en   le   référant   à   plusieurs   reprises   aux   autorités  
provinciales; 


-           lui fait consciemment perdre un temps précieux; 


-           lui demande de façon répétitive de raconter son histoire; 


-           transmet à des tiers, étrangers à son dossier, des documents qu'Hinse lui 
envoie. 


[Renvois omis.] 


[86] Pour l'essentiel, la juge reproche aux différents ministres de la Justice s'étant 
succédé de ne pas avoir examiné sérieusement les demandes de révision de M. Hinse, 
commettant une faute d'omission. Elle se réfère à la procédure maintenant en vigueur 
quant au traitement de telles demandes. 


[87] La juge estime ambigüe la position du procureur général du Canada, qui affirme, 
d'une part, ne pas remettre en question l'innocence de M. Hinse et, d'autre part, ne pas 
avoir de preuve hors de tout doute raisonnable de cette innocence. Elle adhère à la 
thèse de l'innocence et à celle de l'erreur judiciaire : 


[65] Or, au Canada, aucun mécanisme ne permet d'obtenir de déclaration 
d'innocence, les deux seuls verdicts possibles étant « coupable » ou « non 
coupable ».  Aussi, d'exiger qu'Hinse fasse la démonstration qu'il est innocent 
équivaudrait-il à l'astreindre à prouver l'impossible.  Au niveau du fardeau civil et 
vu la déclaration qu'a faite le PGC au début de l'audience, soit qu'il n'a pas 
commis le vol à main armée et qu'il est la victime d'une erreur judiciaire, le 
Tribunal est d'opinion qu'Hinse a établi son innocence selon la balance des 
probabilités, preuve que ce dernier n'a d'ailleurs pas tenté de renverser. 


[Renvois omis.] 
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[88] Forte de cette conclusion, la juge semble reprocher au procureur général du 
Canada de ne pas avoir offert une compensation financière à M. Hinse comme ce fut le 
cas à la suite de l'affaire Truscott9. 


[89] Abordant la question de la prescription, la juge conclut que l'acquittement 
constituait un passage obligé auquel le droit d'action était assujetti. 


[90] Abordant les questions relatives à l'indemnité, la juge estime que M. Hinse aurait 
pu jouir d'un acquittement vers 1976, n'eût été l'« incurie » du gouvernement fédéral. Il 
s'agit d'un délai d'environ 9 ans depuis sa première demande de révision auprès du 
ministre de la Justice du Canada, un intervalle analogue à celui écoulé entre sa plainte 
auprès de la Commission de police du Québec et son acquittement par la Cour 
suprême du Canada. 


[91] Au chapitre des dommages pécuniaires, la juge note que M. Hinse a choisi de 
prendre sa retraite à l'âge de 60 ans plutôt qu'à celui de 65 ans, afin de consacrer 
l'essentiel de son temps à sa réclamation civile. Elle accepte l'opinion des experts en 
demande qui évaluent les pertes de revenus à 127 214 $, incluant l'intérêt et l'indemnité 
additionnelle. De même, elle estime que M. Hinse a droit au remboursement des 
honoraires et débours engagés devant la Cour d'appel et devant la Cour suprême, soit 
193 660,88 $.  


[92] M. Hinse se voit également indemnisé pour les frais engagés afin de faire établir 
son innocence (frais d'enquête, perte de temps, efforts, photocopies, transcriptions, 
déplacements, timbres, etc.), une somme de 500 000 $ paraissant justifiée aux yeux de 
la juge. S'y ajoutent 3 720 $ de frais de psychothérapie et 30 634,73 $ de débours 
extrajudiciaires. 


[93] Sur le plan des dommages non pécuniaires, la juge est d'avis que le plafond 
n'est pas applicable, puisque les dommages ne découlent pas d'un préjudice corporel. 
Elle résume les témoignages et les rapports préparés par Lionel Béliveau, psychiatre 
mandaté par M. Hinse, Gilles Chamberland, psychiatre mandaté par le procureur 
général du Canada, et Charles Roy, le psychologue traitant de M. Hinse. Elle rejette 
l'approche de l'expert Chamberland, estimant que certaines affirmations exagérées 
dénotent un manque d'objectivité. Elle retient plutôt l'explication avancée par l'expert 
Béliveau, à laquelle adhère également l'expert Roy. Elle s'exprime ainsi  : 


[149] Non seulement l'erreur judiciaire a-t-elle marqué Hinse mais, pis encore, 
l'indifférence institutionnelle lui a fait, par la suite, « perdre sa vie, sa qualité de 
vie, la direction de sa vie ». Même s'il se sait innocent, après sa sortie du 
pénitencier, la société l'affuble encore de l'intolérable qualificatif que constitue le 
mot criminel.  Il « est encore en prison dans sa tête ». Il est en quête de sa 


                                                 
9  R. v. Truscott, 225 C.C.C. (3d) 321, 2007 ONCA 575. 
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liberté et de sa dignité. Hinse est un homme fracassé, brisé en morceaux, 
fragmenté, en charpie, secoué, abattu et détruit : son esprit est éparpillé. 


[94] Après avoir souligné la difficulté de transposer en termes monétaires le préjudice 
subi par M. Hinse et examiné les indemnités accordées à d'autres victimes d'erreurs 
judiciaires, la juge conclut « que le montant de 1 900 000 $ auquel Hinse affirme avoir 
droit à titre de dommages non pécuniaires n'est pas exagéré ». 


[95] De l'avis de la juge, l'indifférence institutionnelle du gouvernement fédéral à 
l'endroit de M. Hinse constitue une atteinte intentionnelle à son « droit à la sauvegarde 
de sa dignité, de son honneur et de sa réputation », un droit garanti par l'article 4 de la 
Charte des droits et libertés de la personne10. Elle souligne à ce chapitre que cette 
indifférence s'est perpétuée lors du procès par le refus de verser une indemnité, même 
après que le procureur général du Canada eut reconnu l'existence d'une erreur 
judiciaire. Pour elle, les autorités fédérales ne pouvaient « ignorer l'impact que leur 
comportement aurait sur lui ». Il s'agirait d'une faute intentionnelle, dans la mesure où 
l'intention doit se rattacher aux conséquences de la faute plutôt qu'à la faute elle-même. 
Elle ajoute que de tels dommages exemplaires pourraient également être accordés en 
vertu du paragraphe 24(1) de la Charte canadienne des droits et libertés11 quant aux 
fautes survenues après 1982. La juge condamne donc le procureur général du Canada 
à verser à M. Hinse 2 500 000 $ à titre de dommages-intérêts punitifs. 


[96] Sur la question des honoraires extrajudiciaires, la juge est d'avis que le procureur 
général du Canada a abusé de son droit d'ester en justice pour les raisons qu'elle 
expose aux paragraphes 225 et 226 de son jugement : 


[225] En analysant la conduite du PGC pendant le procès, le Tribunal peut-il 
conclure qu'il a abusé de son droit d'ester en justice?  A-t-il, à titre d'exemples, 
indûment prolongé le débat, l'a-t-il compliqué plus qu'il n'était requis de le faire, 
a-t-il adopté une attitude d'obstruction systématique ou s'est-il enfermé dans sa 
malice pour poursuivre inutilement le litige? Le Tribunal est d'opinion que oui.  
Voici pourquoi. 


[226] Le PGC a notamment adopté une attitude de déni total depuis le début 
des procédures judiciaires en justice en ce qu'il : 


- a insisté pour qu'Hinse fasse la preuve dans les moindres détails d'éléments qu'il 
aurait facilement pu reconnaître, le refus d'admettre le décès de certains témoins 
en étant l'une des meilleures illustrations; 


- a refusé de lui fournir certains documents; 


                                                 
10  L.R.Q., c. C-12, art. 4. 
11  Partie 1 de la Loi constitutionnelle de 1982, constituant l'annexe B de la Loi de 1982 sur le Canada 


(R.-U.), 1982, c. 11, art. 24(1). 
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- lui a reproché de ne pas avoir convoqué devant le Tribunal les décideurs qui ont 
joué un rôle dans son dossier afin qu'ils expliquent les raisons qui justifieraient 
les conclusions auxquelles ils en sont arrivés, alors que la preuve, présentée par 
présomption de faits, mettait abondamment en exergue ce propos; 


- a répété que c'est à ce dernier qu'il appartient de remplir son fardeau de preuve 
sans formuler quelqu'admission que ce soit peu en importe la teneur; 


- a épousé sans distinction la thèse que ses experts ont présentée.  À ce titre, il se 
range du côté de ces derniers sans prendre ses distances quand il aurait été 
plus qu'adéquat de le faire, et plus spécifiquement : 


 - lorsque l'expert Chamberland, psychiatre : 


● affirme, lors de son témoignage, que d'avoir été incarcéré injustement 
pendant cinq ans s'était avéré bénéfique pour Hinse qui y aurait acquis 
structure et culture! 


● le surprend à un point tel qu'il reconnaît dans sa plaidoirie qu'à sa 
première lecture du rapport « il est tombé en bas de sa chaise »; 


● commet des erreurs de fait importantes, notamment en situant avant le 
vol dont Hinse a été accusé des événements qui lui sont postérieurs; 


- lorsque l'expert Allard, comptable agréé : 


● fait valoir, autant dans son rapport que lors de son témoignage, qu'en 
raison de ses cinq années d'incarcération, Hinse avait fait des économies 
(logement, nourriture, etc.) : aussi, pour les fins de l'établissement des 
dommages pécuniaires, faudrait-il, selon lui, réduire de plus de 50% les 
revenus qu'Hinse a perdus pendant cette période; 


● tente de convaincre le Tribunal que, pour établir la perte de revenus de 
Hinse, il doit retenir un taux d'assurance-emploi de 22% alors que la 
preuve a plutôt démontré que c'est le taux de 7% qui, par secteur de 
spécialisation, rejoint l'analyse de l'activité économique à l'époque.  
Travailleur acharné, Hinse n'a d'ailleurs jamais hésité à se déplacer hors 
de sa région, voire même à l'extérieur du pays, pour occuper un emploi 
rémunérateur; 


- n'a reconnu que le 2 novembre 2010, soit au premier jour du procès, qu'Hinse a 
été victime d'une erreur judiciaire, ce qui, de façon tout à fait déraisonnable, a 
forcé ce dernier à inutilement et dans les moindres détails préparer sa preuve en 
conséquence; 
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- a refusé que soient déposés au dossier le rapport du commissaire-enquêteur de 
la CPQ de même que le Mémoire que rédige par la suite cette dernière, exigeant 
ainsi qu'Hinse évacue cet obstacle.  Il déclarera toutefois, lorsqu'il sera temps de 
présenter ses arguments quant à cette question, qu'il s'en remet à la décision du 
Tribunal; 


- a prétendu que les témoins, de qui origine la « preuve nouvelle » qu'il a 
présentée devant la Cour d'appel et qui a conduit à l'arrêt des procédures en juin 
1994, devraient être entendus dans le cadre de la présente instance. 


[Renvois omis.] 


[97] Selon la juge, cette inflexibilité du procureur général du Canada a alourdi 
indûment le déroulement de l'instance et la présentation de la preuve. La juge le 
condamne donc à rembourser à M. Hinse 100 000 $ pour les honoraires extrajudiciaires 
payés à ses anciens avocats dans le cadre de ce litige. Quant aux honoraires 
extrajudiciaires de ses avocats actuels, la question est plus délicate : ils le représentent 
en vertu d'une entente pro bono. La juge estime néanmoins « que, comme il serait 
injuste d'accorder à une personne fautive le bénéfice d'une convention intervenue dans 
le but de prêter main-forte à une victime, [elle] ne peut pas libérer le procureur général 
du Canada des coûts que la procédure a engendrés en raison du consensus auquel 
Hinse et ses procureurs en sont arrivés à ce sujet ». Elle le condamne donc à verser à 
M. Hinse 440 000 $ relativement à ces honoraires extrajudiciaires et donne acte de 
l'engagement de ce dernier à les verser à ses avocats. 


[98] Enfin, la juge ordonne l'exécution provisoire nonobstant appel du jugement, 
exécution provisoire à laquelle M. Hinse a renoncé dans le cadre de l'appel. Elle refuse 
cependant de prononcer des conclusions déclaratoires afin de préciser que ce dernier a 
été victime d'une erreur judiciaire, ajoutant que celles-ci « apparaissent en filigrane tout 
au long du jugement »12. 


Analyse 


[99] L'appelant fonde son pourvoi sur des moyens dont voici l'essentiel : 


- L'exercice par le ministre de la Justice du Canada des pouvoirs que 
lui conféraient, jusqu'en 2002, les dispositions du Code criminel en 
matière de clémence est un acte de puissance publique qui n'est 
susceptible d'engager la responsabilité civile de l'État qu'en cas de 
mauvaise foi. 


- En l'espèce, la preuve ne révèle pas que les différents ministres 
ayant statué sur les demandes de clémence de M. Hinse ont agi de 


                                                 
12  Jugement dont appel, supra, note 1, paragr. 245.  
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mauvaise foi, dans l'intention de nuire ou d'une manière telle que l'on ne 
peut conclure à bonne foi; elle ne révèle pas même l'existence d'une faute 
ordinaire.  


- À supposer qu'il y ait eu faute de nature à engager la responsabilité 
de l'État, les dommages attribués par la juge de première instance sont 
sans rapport avec cette faute et se trouvent à offrir une compensation qui 
n'a pas de lien avec le préjudice qui aurait été causé à M. Hinse en raison 
du refus de ses demandes de clémence; ils sont de surcroît excessifs et 
font double emploi avec les sommes que le gouvernement du Québec et 
la Ville de Mont-Laurier lui ont déjà versées. 


- La Cour supérieure ne pouvait condamner l'appelant au paiement 
de dommages exemplaires en vertu de la Charte des droits et libertés de 
la personne, celle-ci n'étant pas applicable à l'État fédéral et les conditions 
de son article 49 n'étant de toute façon pas remplies ici. 


- La Cour supérieure a erré en condamnant l'appelant au versement 
d'honoraires extrajudiciaires alors que les conditions préalables à une telle 
condamnation ne sont pas satisfaites : l'appelant n'a pas abusé de ses 
droits ni de la procédure, M. Hinse ayant de surcroît été représenté pro 
bono dans le cadre de l'instance. 


Conditions de la responsabilité civile de l'État pour l'exercice ou le non-exercice 
fautif de la prérogative de clémence 


[100] Il n'est pas inutile de rappeler d'abord le texte des dispositions législatives qui 
ont, au cours des années, conféré au ministre de la Justice du Canada les pouvoirs 
dont l'exercice – ou le non-exercice – donne lieu à l'action intentée par M. Hinse à l'État 
fédéral. Les voici, qui régissent ce qu'on appelait alors une « demande de clémence de 
la Couronne » : 


Art. 596 C.cr. (S.C. 1953-54, c. 51, art. 596) 


596. Sur une demande de 
clémence de la Couronne, faite par ou 
pour une personne qui a été 
condamnée à la suite de procédures 
sur un acte d'accusation, le ministre 
de la Justice peut 


a) prescrire, au moyen d'une 
ordonnance écrite, un nouveau 
procès devant une cour qu'il juge 
appropriée, si après enquête, il est 


596. The Minister of Justice may, 
upon an application for the mercy of 
the Crown by or on behalf of a person 
who has been convicted in 
proceedings by indictment, 


(a) direct, by order in writing, a new 
trial before any court that he thinks 
proper, if after inquiry he is satisfied 
that in the circumstances a new trial 
should be directed; 
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convaincu que, dans les 
circonstances, un nouveau procès 
devrait être prescrit; 


b) à toute époque, déférer la cause 
à la cour d'appel pour audition et 
décision par cette cour comme s'il 
s'agissait d'un appel interjeté par la 
personne condamnée; ou 


c) à toute époque, soumettre à la 
cour d'appel, pour connaître son 
opinion, toute question sur laquelle il 
désire l'assistance de cette cour, et 
la cour doit donner son opinion en 
conséquence. 


(b) refer the matter at any time to the 
court of appeal for hearing and 
determination by that court as if it 
were an appeal by the convicted 
person; or 


(c) refer to the court of appeal at any 
time, for its opinion, any question 
upon which he desires the 
assistance of that court, and the 
court shall furnish its opinion 
accordingly. 


Art. 596 C.cr. (S.C. 1968-69, c. 38, art. 62) 


596. Sur une demande de 
clémence de la Couronne, faite par ou 
pour une personne qui a été 
condamnée à la suite de procédures 
sur un acte d'accusation ou qui a été 
condamnée à la détention préventive 
en vertu de la Partie XXI, le ministre 
de la Justice peut 


a) prescrire, au moyen d'une 
ordonnance écrite, un nouveau 
procès ou, dans le cas d'une 
personne condamnée à la détention 
préventive, une nouvelle audition 
devant toute cour qu'il juge 
appropriée si, après enquête, il est 
convaincu que, dans les 
circonstances, un nouveau procès 
ou une nouvelle audition, selon le 
cas, devraient être prescrits; 


b) à toute époque, renvoyer la cause 
devant la cour d'appel pour audition 
et décision par cette cour comme s'il 
s'agissait d'un appel interjeté par la 
personne déclarée coupable ou par 


596. The Minister of Justice may, 
upon an application for the mercy of 
the Crown by or on behalf of a person 
who has been convicted in 
proceedings by indictment or who has 
been sentenced to preventive 
detention under Part XXI, 


(a) direct, by order in writing, a new 
trial or, in the case of a person under 
sentence of preventive detention, a 
new hearing, before any court that 
he thinks proper, if after inquiry he is 
satisfied that in the circumstances a 
new trial or hearing, as the case may 
be, should be directed; 


(b) refer the matter at any time to the 
court of appeal for hearing and 
determination by that court as if it 
were an appeal by the convicted 
person or the person under 
sentence of preventive detention, as 
the case may be; or 


(c) refer to the court of appeal at any 
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la personne condamnée à la 
détention préventive, selon le cas; 
ou 


c) à toute époque, renvoyer devant 
la cour d'appel, pour connaître son 
opinion, toute question sur laquelle il 
désire l'assistance de cette cour, et 
la cour doit donner son opinion en 
conséquence. 


time, for its opinion, any question 
upon which he desires the 
assistance of that court, and the 
court shall furnish its opinion 
accordingly. 


Art. 617 C.cr. (S.R.C. 1970, c. C-34, art. 617) 


617. Sur une demande de 
clémence de la Couronne, faite par ou 
pour une personne qui a été 
condamnée à la suite de procédures 
sur un acte d'accusation ou qui a été 
condamnée à la détention préventive 
en vertu de la Partie XXI, le ministre 
de la Justice peut 


a) prescrire, au moyen d'une 
ordonnance écrite, un nouveau 
procès ou, dans le cas d'une 
personne condamnée à la détention 
préventive, une nouvelle audition 
devant toute cour qu'il juge 
appropriée si, après enquête, il est 
convaincu que, dans les 
circonstances, un nouveau procès 
ou une nouvelle audition, selon le 
cas, devraient être prescrits; 


b) à toute époque, renvoyer la cause 
devant la cour d'appel pour audition 
et décision par cette cour comme s'il 
s'agissait d'un appel interjeté par la 
personne déclarée coupable ou par 
la personne condamnée à la 
détention préventive, selon le cas; 
ou 


c) à toute époque, renvoyer devant 
la cour d'appel, pour connaître son 


617. The Minister of Justice may, 
upon an application for the mercy of 
the Crown by or on behalf of a person 
who has been convicted in 
proceedings by indictment or who has 
been sentenced to preventive 
detention under Part XXI, 


(a) direct, by order in writing, a new 
trial or, in the case of a person under 
sentence of preventive detention, a 
new hearing, before any court that 
he thinks proper, if after inquiry he is 
satisfied that in the circumstances a 
new trial or hearing, as the case may 
be, should be directed; 


(b) refer the matter at any time to the 
court of appeal for hearing and 
determination by that court as if it 
were an appeal by the convicted 
person or the person under 
sentence of preventive detention, as 
the case may be; or 


(c) refer to the court of appeal at any 
time, for its opinion, any question 
upon which he desires the 
assistance of that court, and the 
court shall furnish its opinion 
accordingly. 
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opinion, toute question sur laquelle il 
désire l'assistance de cette cour, et 
la cour doit donner son opinion en 
conséquence. 


Art. 690 C.cr. (S.R.C. 1985, c. C-46, art. 690) 


690. Sur une demande de 
clémence de la Couronne, faite par ou 
pour une personne qui a été 
condamnée à la suite de procédures 
sur un acte d'accusation ou qui a été 
condamnée à la détention préventive 
en vertu de la Partie XXIV, le ministre 
de la Justice peut 


a) prescrire, au moyen d'une 
ordonnance écrite, un nouveau 
procès ou, dans le cas d'une 
personne condamnée à la détention 
préventive, une nouvelle audition 
devant tout tribunal qu'il juge 
approprié si, après enquête, il est 
convaincu que, dans les 
circonstances, un nouveau procès 
ou une nouvelle audition, selon le 
cas, devrait être prescrit; 


b) à tout moment, renvoyer la cause 
devant la cour d'appel pour audition 
et décision par cette cour comme s'il 
s'agissait d'un appel interjeté par la 
personne déclarée coupable ou par 
la personne condamnée à la 
détention préventive, selon le cas; 


c) à tout moment, renvoyer devant la 
cour d'appel, pour connaître son 
opinion, toute question sur laquelle il 
désire l'assistance de cette cour, et 
la cour d'appel donne son opinion en 
conséquence. 


690. The Minister of Justice may, 
on an application for the mercy of the 
Crown by or on behalf of a person 
who has been convicted in 
proceedings by indictment or who has 
been sentenced to preventive 
detention under Part XXIV, 


(a) direct, by order in writing, a new 
trial or, in the case of a person under 
sentence of preventive detention, a 
new hearing, before any court that 
he thinks proper, if after inquiry he is 
satisfied that in the circumstances a 
new trial or hearing, as the case may 
be, should be directed; 


(b) refer the matter at any time to the 
court of appeal for hearing and 
determination by that court as if it 
were an appeal by the convicted 
person or the person under 
sentence of preventive detention, as 
the case may be; or 


(c) refer to the court of appeal at any 
time, for its opinion, any question 
upon which he desires the 
assistance of that court, and the 
court shall furnish its opinion 
accordingly. 


[101] Depuis 2002, postérieurement donc à l'acquittement de M. Hinse par la Cour 
suprême et à l'introduction de son action, ce régime a été remplacé par ce que l'on 
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appelle aujourd'hui non plus une demande de clémence, mais une demande de révision 
auprès du ministre13, désormais régie par les articles 696.1 à 696.6 C.cr.  : 


696.1 (1) Une demande de révision 
auprès du ministre au motif qu'une 
erreur judiciaire aurait été commise 
peut être présentée au ministre de la 
Justice par ou pour une personne qui 
a été condamnée pour une infraction 
à une loi fédérale ou à ses règlements 
ou qui a été déclarée délinquant 
dangereux ou délinquant à contrôler 
en application de la partie XXIV, si 
toutes les voies de recours 
relativement à la condamnation ou à 
la déclaration ont été épuisées. 


(2) La demande est présentée en 
la forme réglementaire, comporte les 
renseignements réglementaires et est 
accompagnée des documents prévus 
par règlement. 


696.1 (1) An application for ministerial 
review on the grounds of miscarriage 
of justice may be made to the Minister 
of Justice by or on behalf of a person 
who has been convicted of an offence 
under an Act of Parliament or a 
regulation made under an Act of 
Parliament or has been found to be a 
dangerous offender or a long-term 
offender under Part XXIV and whose 
rights of judicial review or appeal with 
respect to the conviction or finding 
have been exhausted. 


(2) The application must be in the 
form, contain the information and be 
accompanied by any documents 
prescribed by the regulations. 


696.2 (1) Sur réception d'une 
demande présentée sous le régime 
de la présente partie, le ministre de la 
Justice l'examine conformément aux 
règlements. 


(2) Dans le cadre d'une enquête 
relative à une demande présentée 
sous le régime de la présente partie, 
le ministre de la Justice possède tous 
les pouvoirs accordés à un 
commissaire en vertu de la partie I de 
la Loi sur les enquêtes et ceux qui 
peuvent lui être accordés en vertu de 
l'article 11 de cette loi. 


(3) Malgré le paragraphe 11(3) de 
la Loi sur les enquêtes, le ministre de 
la Justice peut déléguer par écrit à 
tout membre en règle du barreau 


696.2 (1) On receipt of an application 
under this Part, the Minister of Justice 
shall review it in accordance with the 
regulations. 


(2) For the purpose of any 
investigation in relation to an 
application under this Part, the 
Minister of Justice has and may 
exercise the powers of a 
commissioner under Part I of the 
Inquiries Act and the powers that may 
be conferred on a commissioner 
under section 11 of that Act. 


(3) Despite subsection 11(3) of 
the Inquiries Act, the Minister of 
Justice may delegate in writing to any 
member in good standing of the bar of 
a province, retired judge or any other 


                                                 
13  Loi de 2001 modifiant le droit criminel, L.C. 2002, c. 13, art. 71. 
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d'une province, juge à la retraite ou 
tout autre individu qui, de l'avis du 
ministre, possède une formation ou 
une expérience similaires ses 
pouvoirs en ce qui touche le recueil 
de témoignages, la délivrance des 
assignations, la contrainte à 
comparution et à déposition et, de 
façon générale, la conduite de 
l'enquête visée au paragraphe (2). 


individual who, in the opinion of the 
Minister, has similar background or 
experience the powers of the Minister 
to take evidence, issue subpoenas, 
enforce the attendance of witnesses, 
compel them to give evidence and 
otherwise conduct an investigation 
under subsection (2). 


696.3 (1) Dans le présent article, 
« cour d'appel » s'entend de la cour 
d'appel, au sens de l'article 2, de la 
province où a été instruite l'affaire 
pour laquelle une demande est 
présentée sous le régime de la 
présente partie. 


(2) Le ministre de la Justice peut, 
à tout moment, renvoyer devant la 
cour d'appel, pour connaître son 
opinion, toute question à l'égard d'une 
demande présentée sous le régime 
de la présente partie sur laquelle il 
désire son assistance, et la cour 
d'appel donne son opinion en 
conséquence. 


(3) Le ministre de la Justice, peut, 
à l'égard d'une demande présentée 
sous le régime de la présente partie : 


a) s'il est convaincu qu'il y a des 
motifs raisonnables de conclure 
qu'une erreur judiciaire s'est 
probablement produite : 


(i) prescrire au moyen d'une 
ordonnance écrite, un nouveau 
procès devant tout tribunal qu'il 
juge approprié ou, dans le cas 
d'une personne déclarée 
délinquant dangereux ou 
délinquant à contrôler en vertu de 


696.3 (1) (1) In   this  section,   “the  court  
of  appeal”  means   the  court  of  appeal,  
as defined by the definition “court   of  
appeal”   in   section   2,   for   the  province  
in which the person to whom an 
application under this Part relates was 
tried. 


(2) The Minister of Justice may, at 
any time, refer to the court of appeal, 
for its opinion, any question in relation 
to an application under this Part on 
which the Minister desires the 
assistance of that court, and the court 
shall furnish its opinion accordingly. 


(3) On an application under this 
Part, the Minister of Justice may 


(a) if the Minister is satisfied that 
there is a reasonable basis to 
conclude that a miscarriage of 
justice likely occurred, 


(i) direct, by order in writing, a new 
trial before any court that the 
Minister thinks proper or, in the 
case of a person found to be a 
dangerous offender or a long-term 
offender under Part XXIV, a new 
hearing under that Part, or 


(ii) refer the matter at any time to 
the court of appeal for hearing and 
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la partie XXIV, une nouvelle 
audition en vertu de cette partie. 


(ii) à tout moment, renvoyer la 
cause devant la cour d'appel pour 
audition et décision comme s'il 
s'agissait d'un appel interjeté par la 
personne déclarée coupable ou 
par la personne déclarée 
délinquant dangereux ou 
délinquant à contrôler en vertu de 
la partie XXIV, selon le cas; 


b) rejeter la demande. 


(4) La décision du ministre de la 
Justice prise en vertu du paragraphe 
(3) est sans appel. 


determination by that court as if it 
were an appeal by the convicted 
person or the person found to be a 
dangerous offender or a long-term 
offender under Part XXIV, as the 
case may be; or 


(b) dismiss the application. 


(4) A decision of the Minister of 
Justice made under subsection (3) is 
final and is not subject to appeal. 


696.4 (1) Lorsqu'il rend sa décision en 
vertu du paragraphe 696.3(3), le 
ministre de la Justice prend en 
compte tous les éléments qu'il estime 
se rapporter à la demande, 
notamment : 


a) la question de savoir si la 
demande repose sur de nouvelles 
questions importantes qui n'ont pas 
été étudiées par les tribunaux ou 
prises en considération par le 
ministre dans une demande 
précédente concernant la même 
condamnation ou la déclaration en 
vertu de la partie XXIV; 


b) la pertinence et la fiabilité des 
renseignements présentés 
relativement à la demande; 


c) le fait que la demande présentée 
sous le régime de la présente partie 
ne doit pas tenir lieu d'appel ultérieur 
et les mesures de redressement 


696.4 (1) In making a decision under 
subsection 696.3(3), the Minister of 
Justice shall take into account all 
matters that the Minister considers 
relevant, including 


(a) whether the application is 
supported by new matters of 
significance that were not 
considered by the courts or 
previously considered by the 
Minister in an application in relation 
to the same conviction or finding 
under Part XXIV; 


(b) the relevance and reliability of 
information that is presented in 
connection with the application; and 


(c) the fact that an application under 
this Part is not intended to serve as 
a further appeal and any remedy 
available on such an application is 
an extraordinary remedy. 
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prévues sont des recours 
extraordinaires. 


696.5 Dans les six mois suivant la fin 
de chaque exercice, le ministre de la 
Justice présente au Parlement un 
rapport sur les demandes présentées 
sous le régime de la présente partie. 


696.5 The Minister of Justice shall 
within six months after the end of 
each financial year submit an annual 
report to Parliament in relation to 
applications under this Part. 


696.6 Le gouverneur en conseil peut 
prendre des règlements : 


a) concernant la forme et le contenu 
de la demande présentée en vertu 
de la présente partie et les 
documents qui doivent 
l'accompagner; 


b) décrivant le processus 
d'instruction d'une demande 
présentée sous le régime de la 
présente partie, notamment les 
étapes suivantes : l'évaluation 
préliminaire, l'enquête, le sommaire 
d'enquête et la décision; 


c) concernant la forme et le contenu 
du rapport annuel visé à l'article 
696.5. 


696.6 The Governor in Council may 
make regulations 


(a) prescribing the form of, the 
information required to be contained 
in and any documents that must 
accompany an application under this 
Part; 


(b) prescribing the process of review 
in relation to applications under this 
Part, which may include the 
following stages, namely, preliminary 
assessment, investigation, reporting 
on investigation and decision; and 


(c) respecting the form and content 
of the annual report under section 
696.5. 


[102] M. Hinse s'étant adressé également au gouverneur en conseil (et même à la 
Reine, directement), il convient de rappeler les dispositions suivantes du Code criminel, 
en vigueur durant la période pertinente : 


Art. 655 et 658 C.cr. (S.C. 1953-54, c. 51, art. 655 et 658) 


655. (1) Sa Majesté peut accorder la 
clémence royale à une personne 
condamnée à l'emprisonnement sous 
l'autorité d'une loi du Parlement du 
Canada, même si cette personne est 
emprisonnée pour omission de payer 
des deniers à une autre personne. 


(2) Le gouverneur en conseil peut 


655. (1) Her Majesty may extend the 
royal mercy to a person who is 
sentenced to imprisonment under the 
authority of an Act of the Parliament of 
Canada, even if the person is 
imprisoned for failure to pay money to 
another person. 


(2) The Governor in Council may 
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accorder un pardon absolu ou un 
pardon conditionnel à toute personne 
déclarée coupable d'une infraction. 


(3) Lorsque le gouverneur en 
conseil accorde un pardon absolu à 
une personne, celle-ci est par la suite 
réputée n'avoir jamais commis 
l'infraction à l'égard de laquelle le 
pardon est accordé. 


(4) Aucun pardon absolu ou 
conditionnel n'empêche ni ne mitige la 
punition à laquelle la personne en 
cause pourrait autrement être 
légalement condamnée sur une 
déclaration de culpabilité autre que 
celle concernant laquelle le pardon a 
été accordé. 


grant a free pardon or a conditional 
pardon to any person who has been 
convicted of an offence. 


(3) Where the Governor in Council 
grants a free pardon to a person, that 
person shall be deemed thereafter 
never to have committed the offence 
in respect of which the pardon is 
granted. 


(4) No free pardon or conditional 
pardon prevents or mitigates the 
punishment to which the person might 
otherwise be lawfully sentenced on a 
subsequent conviction for an offence 
other than that for which the pardon 
was granted. 


658. Rien dans la présente loi ne 
limite ni n'atteint, de quelque manière, 
la prérogative royale de clémence que 
possède Sa Majesté. 


658. Nothing in this Act in any 
manner limits or affects Her Majesty's 
royal prerogative of mercy. 


Art. 683 et 686 C.cr. (S.R.C. 1970, c. C-34, art. 683 et 686) 


683. (1) Sa Majesté peut accorder la 
clémence royale à une personne 
condamnée à l'emprisonnement sous 
l'autorité d'une loi du Parlement du 
Canada, même si cette personne est 
emprisonnée pour omission de payer 
des deniers à une autre personne. 


(2) Le gouverneur en conseil peut 
accorder un pardon absolu ou un 
pardon conditionnel à toute personne 
déclarée coupable d'une infraction. 


(3) Lorsque le gouverneur en 
conseil accorde un pardon absolu à 
une personne, celle-ci est par la suite 
réputée n'avoir jamais commis 


683. (1) Her Majesty may extend the 
royal mercy to a person who is 
sentenced to imprisonment under the 
authority of an Act of the Parliament of 
Canada, even if the person is 
imprisoned for failure to pay money to 
another person. 


(2) The Governor in Council may 
grant a free pardon or a conditional 
pardon to any person who has been 
convicted of an offence. 


(3) Where the Governor in Council 
grants a free pardon to a person, that 
person shall be deemed thereafter 
never to have committed the offence 
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l'infraction à l'égard de laquelle le 
pardon est accordé. 


(4) Aucun pardon absolu ou 
conditionnel n'empêche ni ne mitige la 
punition à laquelle la personne en 
cause pourrait autrement être 
légalement condamnée sur une 
déclaration de culpabilité subséquente 
pour une infraction autre que celle 
concernant laquelle le pardon a été 
accordé. 


in respect of which the pardon is 
granted. 


(4) No free pardon or conditional 
pardon prevents or mitigates the 
punishment to which the person might 
otherwise be lawfully sentenced on a 
subsequent conviction for an offence 
other than that for which the pardon 
was granted. 


686. Rien dans la présente loi ne 
limite ni n'atteint, de quelque manière, 
la prérogative royale de clémence que 
possède Sa Majesté. 


686. Nothing in this Act in any 
manner limits or affects Her Majesty's 
royal prerogative of mercy. 


Art. 749 et 751 C.cr. (S.R.C. 1985, c. C-46, art. 749 et 751) 


749. (1) Sa Majesté peut accorder la 
clémence royale à une personne 
condamnée à l'emprisonnement sous 
l'autorité d'une loi fédérale, même si 
cette personne est emprisonnée pour 
omission de payer des deniers à une 
autre personne. 


(2) Le gouverneur en conseil peut 
accorder un pardon absolu ou un 
pardon conditionnel à toute personne 
déclarée coupable d'une infraction. 


(3) Lorsque le gouverneur en 
conseil accorde un pardon absolu à 
une personne, celle-ci est par la suite 
réputée n'avoir jamais commis 
l'infraction à l'égard de laquelle le 
pardon est accordé. 


(4) Aucun pardon absolu ou 
conditionnel n'empêche ni ne mitige la 
punition à laquelle la personne en 
cause pourrait autrement être 
légalement condamnée sur une 


749. (1) Her Majesty may extend the 
royal mercy to a person who is 
sentenced to imprisonment under the 
authority of an Act of Parliament, even 
if the person is imprisoned for failure 
to pay money to another person. 


(2) The Governor in Council may 
grant a free pardon or a conditional 
pardon to any person who has been 
convicted of an offence. 


(3) Where the Governor in Council 
grants a free pardon to a person, that 
person shall be deemed thereafter 
never to have committed the offence 
in respect of which the pardon is 
granted. 


(4) No free pardon or conditional 
pardon prevents or mitigates the 
punishment to which the person might 
otherwise be lawfully sentenced on a 
subsequent conviction for an offence 
other than that for which the pardon 
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déclaration de culpabilité subséquente 
pour une infraction autre que celle 
concernant laquelle le pardon a été 
accordé. 


was granted. 


751. La présente loi n'a pas pour 
effet de limiter ni d'atteindre, de 
quelque manière, la prérogative 
royale de clémence que possède Sa 
Majesté. 


751. Nothing in this Act in any 
manner limits or affects Her Majesty's 
royal prerogative of mercy. 


Art. 748 et 749 (S.C. 1994-95, c. 22, art. 6) 


748. (1) Sa Majesté peut accorder la 
clémence royale à une personne 
condamnée à l'emprisonnement sous 
le régime d'une loi fédérale, même si 
cette personne est emprisonnée pour 
omission de payer une somme 
d'argent à une autre personne. 


(2) Le gouverneur en conseil peut 
accorder un pardon absolu ou un 
pardon conditionnel à toute personne 
déclarée coupable d'une infraction. 


(3) Lorsque le gouverneur en 
conseil accorde un pardon absolu à 
une personne, celle-ci est par la suite 
réputée n'avoir jamais commis 
l'infraction à l'égard de laquelle le 
pardon est accordé. 


(4) Aucun pardon absolu ou 
conditionnel n'empêche ni ne mitige la 
punition à laquelle la personne en 
cause pourrait autrement être 
légalement condamnée sur une 
déclaration de culpabilité subséquente 
pour une infraction autre que celle 
concernant laquelle le pardon a été 
accordé. 


748. (1) Her Majesty may extend the 
royal mercy to a person who is 
sentenced to imprisonment under the 
authority of an Act of Parliament, even 
if the person is imprisoned for failure 
to pay money to another person. 


(2) The Governor in Council may 
grant a free pardon or a conditional 
pardon to any person who has been 
convicted of an offence. 


(3) Where the Governor in Council 
grants a free pardon to a person, that 
person shall be deemed thereafter 
never to have committed the offence 
in respect of which the pardon is 
granted. 


(4) No free pardon or conditional 
pardon prevents or mitigates the 
punishment to which the person might 
otherwise be lawfully sentenced on a 
subsequent conviction for an offence 
other than that for which the pardon 
was granted. 


749. La présente loi n'a pas pour 
effet de limiter, de quelque manière, la 


749. Nothing in this Act in any 
manner limits or affects Her Majesty's 
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prérogative royale de clémence que 
possède Sa Majesté. 


royal prerogative of mercy. 


[103] Ces dernières dispositions sont demeurées inchangées. 


[104] L'appelant ne conteste pas que l'exercice par le ministre de la Justice des 
pouvoirs qui lui ont été successivement conférés par les articles 596, 617, 690 et 696.1 
et s. C.cr. puisse faire l'objet d'une révision judiciaire. Il ne conteste pas non plus que 
l'exercice de ces pouvoirs – ou leur non-exercice – puisse donner lieu à une poursuite 
en dommages-intérêts en vertu de la Loi sur la responsabilité civile de l'État et le 
contentieux administratif14 (ci-après LRCE), mais uniquement, précise-t-il, dans le cas 
où l'on peut reprocher mauvaise foi au ministre ou à ceux qui ont agi en son nom. Il 
soutient que les pouvoirs dévolus au ministre par les dispositions susmentionnées 
relèvent en effet de la prérogative royale, sont très largement discrétionnaires et sont 
assimilables à des actes de puissance publique, du même ordre, par exemple, que peut 
l'être la décision d'un procureur de la Couronne de poursuivre ou de ne pas poursuivre 
une personne en vertu du Code criminel. À ce titre, il en découlerait une immunité qui 
ne peut être levée qu'en cas de mauvaise foi ou conduite abusive (laquelle est 
assimilable à mauvaise foi). L'article 3 LRCE, disposition qui s'inscrit dans le cadre 
déterminé par la Cour suprême du Canada en matière de responsabilité de l'État, 
n'élargit pas le régime de cette responsabilité et ne permet pas de passer outre à cette 
immunité. 


[105] Selon M. Hinse, cette immunité n'existerait pas : l'exercice, dans un cas 
particulier, du pouvoir de clémence que consacre le Code criminel n'a rien de l'acte de 
politique générale qui, seul, peut impliquer une telle immunité, ainsi que l'explique la 
Cour suprême dans l'arrêt R. c. Imperial Tobacco Canada Ltée15. Toute faute, au sens 
de l'article 1457 C.c.Q., commise dans l'application des dispositions législatives 
régissant ce pouvoir est donc de nature à engendrer la responsabilité civile de l'État 
fédéral, et ce, conformément à l'article 3 LRCE. 


[106] C'est la première fois, apparemment, qu'une cour de justice canadienne, et 
certainement une cour d'appel, doit se prononcer sur la question de savoir si l'exercice 
des pouvoirs en cause – clémence, pardon, demande de révision pour cause d'erreur 
judiciaire – peut donner prise à la responsabilité civile de l'État fédéral. La question est 
délicate, voire épineuse, vu la nature et le positionnement singulier de ces pouvoirs 
dans l'ordre juridique démocratique. Ces pouvoirs sont tels qu'on ne peut éviter de se 
demander si leur exercice est soumis aux règles ordinairement applicables à la 
responsabilité de l'État (le terme « ordinairement » n'est d'ailleurs peut-être pas le 


                                                 
14  L.R.C. 1985, c. C-50. Le titre anglais de la loi (« Crown Liability and Proceedings Act ») en reflète la 


portée véritable : c'est l'État dans sa puissance exécutive qui est visé ici. Voir aussi : Peter W. Hogg, 
Patrick J. Monahan et Wade K. Wright, Liability of the Crown, 4e éd., Toronto, Carswell, 2011, p. 11 
et s. 


15 [2011] 3 R.C.S. 45. 
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mieux choisi, car il ne reflète pas la complexité d'un régime que la Cour suprême a 
révisé récemment dans l'affaire Imperial Tobacco Canada Ltée, précitée, sur lequel 
nous reviendrons). 


[107] Ces pouvoirs, en effet, sont de ceux qui, même consacrés législativement16, 
relèvent toujours de la prérogative royale, laquelle, en matière de clémence, n'est pas 
restreinte ni déplacée par le Code criminel, ainsi que l'indique expressément le 
législateur à l'article 749 C.cr. et qu'il a indiqué successivement, selon les époques, aux 
articles 658, 686 et 750 C.cr.17. Dans Re Therrien18, la Cour suprême, sous la plume du 
juge Gonthier, reconnaît cette appartenance du pouvoir de clémence, sous toutes ses 
formes, à la prérogative royale : 


113 En  common   law,  le  pardon  est  l’expression  de  la  souveraineté  du  Roi,  le  
résultat   de   l’exercice   unilatéral   et   discrétionnaire   de   sa   prérogative   royale   de  
grâce ou de clémence. Au Canada, le pardon tire également son origine des 
pouvoirs de la Couronne. Les textes législatifs canadiens, dont le Code criminel, 
ne   font  que  prescrire  différentes  façons  de  l’exercer,  sans  pour  autant  en  limiter  
la portée : art. 749 du Code criminel.  Voir aussi Reference as to the Effect of the 
Exercise of the Royal Prerogative of Mercy upon Deportation Proceedings , 
[1933] R.C.S. 269; le Renvoi:  Résolution pour modifier la Constitution, [1981] 1 
R.C.S. 753, p. 876-877, et, plus généralement, H. Dumont, Pénologie — Le droit 
canadien relatif aux peines et aux sentences (1993), p. 539-570.  


114 Le  professeur  Dumont  regroupe  les  différentes  formes  de  pardon  que  l’on  
retrouve au Code criminel dans les catégories suivantes : (1) le pardon ordinaire 
et partiel prévu aux par. 748(1) et 748.1(1) du Code qui  comporte  la  remise  d’une  
sentence  ou  d’une  partie  de  celle-ci sans remettre en question la culpabilité de la 
personne; (2) le pardon conditionnel obtenu en vertu du par. 748(2) du Code qui 
permet de modifier la peine initialement imposée par le  tribunal  et  de  l’assortir  de  
certaines conditions; (3) le pardon absolu aussi obtenu en vertu des par. 748(2) 
et (3) du Code selon   lesquels  une  personne  est  réputée  n’avoir  jamais  commis  
l’infraction   à   l’égard   de   laquelle   il   est  accordé  et   (4)   le  pardon obtenu après le 
renvoi   à   procès   ou   le   renvoi   à   une   cour   d’appel   conformément   à   l’art. 690 du 


                                                 
16  Ce qui pourrait ordinairement « déplacer », pour ne pas dire « remplacer » la prérogative, en d'autres 


cas : Peter W. Hogg, Patrick J. Monahan et Wade K. Wright, supra, note 14, p. 19 à 21.1; Karen 
Horsman et Gareth Morley, Government Liability Law and Practice, ed. à feuilles mobiles (juin 2013), 
Toronto, Canada Law Book, 2007, p. 1-26 et 27. 


17  Selon Hogg, Monahan et Wright, la prérogative royale de clémence n'a pas été déplacée ni 
remplacée par la loi, vu, précisément, l'article 749 C.cr. (Peter W. Hogg, Patrick J. Monahan et Wade 
K. Wright, supra, note 14, p. 23-24, note infrapaginale 118). Voir aussi, dans le même sens : Hélène 
Dumont, Pénologie – Le droit canadien relatif aux peines et aux sentences, Montréal, Les Éditions 
Thémis inc., 1993, p. 545-546 


18  [2001] 2 R.C.S. 3. 
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Code ou   à   l’art.   53   L.C.S.,   qui   donne   lieu   à   la   tenue   d’un  nouveau  procès  ou  
d’une  nouvelle  audition.19 


[108] Il convient d'insister sur le fait que les pouvoirs conférés au ministre par les 
articles 696.1 et s. C.cr., et précédemment par les articles 596, 617 et 690 C.cr., sont 
liés à la clémence royale et en sont l'un des cas de figure, en même temps que ceux de 
l'actuel article 748 C.cr. et dispositions antérieures. Le ministre n'exerce donc pas une 
simple obligation statutaire. C'est ce que signale le juge Gonthier dans le passage ci -
dessus et ce qu'explique le juge Rochon dans Bilodeau c. Canada (Ministre de la 
Justice)20, concluant ce qui suit au terme d'une étude fouillée de la question : 


[25] Je conclus que les modifications législatives de 2002 n'ont pas altéré 
dans son essence la nature du pouvoir ministériel, tel que codifié depuis 1892. 
Le champ d'application de ce pouvoir se situe en dehors de la sphère 
traditionnelle du droit criminel en ce sens qu'il débute après l'extinction des 
recours judiciaires. Il s'agit d'un pouvoir discrétionnaire qui s'inscrit 
historiquement comme l'une des formes d'exercice de la prérogative royale de 
clémence. 


[109] Bien qu'appartenant tous au domaine de la prérogative royale, les pouvoirs 
consacrés par l'article 748 C.cr. (et dispositions précédentes) se distinguent a priori des 
pouvoirs conférés par les articles 696.1 et s. (et dispositions précédentes). Les 
premiers, qui ne comportent pas d'indication procédurale particulière, semblent viser la 
personne coupable d'une infraction, mais que, pour une raison ou une autre, on choisit 
discrétionnairement (c'est-à-dire au bon plaisir) de gracier. Les seconds, qui sont plus 
élaborés en termes procéduraux (surtout depuis 2002), visent plutôt à rectifier les 
erreurs judiciaires qui n'ont pas pu être corrigées par le processus d'appel usuel. Cette 
distinction, toutefois, n'est pas absolue et, par exemple, n'empêcherait certes pas le 
gouverneur en conseil d'accorder un pardon absolu à une personne qu'il estimerait 
victime d'une erreur judiciaire (et ce, même si, par hypothèse, le ministre de la Justice 
avait choisi de ne pas exercer en faveur de cette personne les pouvoirs que lui 
confèrent les articles 696.1 et s. C.cr.). Selon ce qu'on comprend du dossier, en 
pratique, il appert que le pardon absolu (art. 748, paragr. (2) et (3) C.cr. et dispositions 
antérieures) n'est accordé par le gouverneur en conseil que dans les cas d'innocence21. 


[110] Notons enfin qu'à ces catégories de pardon ou de clémence appartenant au 
domaine de la prérogative royale s'ajoutent le processus de réhabilitation administrative 


                                                 
19  Voir aussi : R. c. Smith, [2004] 1 S.C.R. 385, paragr. 25. 
20  [2009] R.J.Q. 1003 (C.A., requête pour autorisation de pourvoi à la Cour suprême rejetée (C.S. Can., 


2009-10-08), 33216), paragr. 12 et s. 
21  Voir aussi : Hélène Dumont, supra, note 17, p. 550. 
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régi par la Loi sur le casier judiciaire22 et celui des libérations conditionnelles23, qui ne 
sont pas en cause ici et sur la nature desquels il n'est pas nécessaire de se prononcer. 


[111] Tout cela étant dit, les actes de la prérogative royale, de nos jours, n'échappent 
plus nécessairement au contrôle judiciaire24 et, en particulier, au contrôle 
constitutionnel25. Sur ce dernier point, la Cour suprême, dans Canada (Premier 
ministre) c. Khadr26, rappelle entre autres choses que : 


[36] Lorsqu’il  exerce   les  pouvoirs  que   lui   confère  la  common  law  en  vertu  de  
la   prérogative   royale,   l’exécutif   n’est   toutefois   pas   à   l’abri   du   contrôle 
constitutionnel : Operation Dismantle c. La Reine, [1985] 1 R.C.S. 441.  Certes, il 
revient   à   l’exécutif,   et   non   aux   tribunaux,  de  décider  si  et  comment   il  exercera  
ses pouvoirs; mais les tribunaux ont indéniablement compétence pour 
déterminer si la prérogative invoquée par la Couronne existe véritablement et, 
dans  l’affirmative,  pour  décider  si  son  exercice  contrevient  à  la  Charte (Operation 
Dismantle)   ou   à   d’autres   normes   constitutionnelles   (Air Canada c. 
Colombie-Britannique (Procureur général), [1986] 2 R.C.S. 539) — ils sont 
d’ailleurs  tenus  d’exercer  cette  compétence. 


[37] Le pouvoir restreint dont jouissent les tribunaux pour contrôler la 
constitutionnalité  de  l’exercice  de  la  prérogative  royale  tient  au  fait  que,  dans  une  
démocratie constitutionnelle, tout pouvoir gouvernemental doit être exercé en 
conformité  avec   la  Constitution.  Cela  dit,  le  contrôle  judiciaire  de  l’exercice  de  la  
prérogative sur le plan de sa constitutionnalité demeure tributaire du fait que la 
branche exécutive du gouvernement est responsable des décisions relevant de 
ce  pouvoir,  et  que  l’exécutif  est  mieux  placé  pour  prendre  ces  décisions  dans  le  
cadre des choix constitutionnels possibles.  Il faut que le gouvernement dispose 
d’une   certaine   marge   de   manœuvre   lorsqu’il   décide de quelle manière il doit 
s’acquitter  des  obligations   relevant  de  sa  prérogative : voir, p. ex., Renvoi relatif 
à la sécession du Québec, [1998] 2 R.C.S. 217, par. 101-102. Il appartient 
cependant aux tribunaux de fixer les limites légales et constitutionnelles à 
l’intérieur   desquelles   ces   décisions   doivent   être   prises.   Ainsi,   lorsqu’un  
gouvernement refuse de se conformer aux contraintes constitutionnelles, les 


                                                 
22  L.R.C. (1985), c. C-45 (récemment modifiée par L.C. 2012, c. 1), dont l'article 9 précise que : 


9. La   présente   loi   n’a   pas   pour   effet   de   faire   obstacle   à   l’application   des   dispositions      du   Code 
criminel qui   portent   sur   le   pardon,   ni   de   limiter   ou   d’atteindre,   de   quelque   manière,   la   prérogative  
royale   de   clémence   que   possède   Sa  Majesté,   toutefois,   les   articles   6   et  8  s’appliquent  aux  pardons  
octroyés en application de la prérogative royale de clémence ou de ces dispositions.  
9. Nothing   in   this  Act   in  any  manner   limits  or  affects  Her  Majesty’s   royal  prerogative  of  mercy  or   the  
provisions of the Criminal Code relating to pardons, except that sections 6 and 8 apply in respect of 
any pardon granted pursuant to the royal prerogative of mercy or those provisions.  


23  Loi sur le système correctionnel et la mise en liberté sous condition, L.C. 1992, c. 20. 
24  À ce sujet, voir : Peter W. Hogg, Patrick J. Monahan et Wade K Wright, supra, note 14, p. 26 et 27. 
25  Voir notamment : Operation Dismantle c. La Reine, [1985] 1 R.C.S. 441; Canada (Premier ministre) 


c. Khadr, [2010] 1 R.C.S. 44, paragr. 33 et s. [Khadr]. 
26  Khadr, supra, note 25. 
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tribunaux ont le pouvoir de rendre des ordonnances qui garantissent que la 
prérogative du gouvernement   en   matière   d’affaires   étrangères   est   exercée   en  
conformité avec la Constitution : États-Unis c. Burns, 2001 CSC 7, [2001] 1 
R.C.S. 283.  


[Soulignement ajouté.] 


[112] Se pourrait-il cependant que cette règle générale du contrôle judiciaire (contrôle 
plus ou moins étroit selon les circonstances) connaisse certaines exceptions dans des 
cas qui, à première vue, paraissent se plier mal à une telle supervision? Les diverses 
formes de la clémence royale constitueraient-elles l'une de ces exceptions?  


[113] Ce fut certainement le cas autrefois, ainsi qu'en atteste la jurisprudence de 
common law. Pensons ici à l'arrêt Hanratty v. Butler27, qui rejette l'action en dommages-
intérêts que les parents d'un individu condamné à mort, puis exécuté ont intenté contre 
le Home Secretary, pour négligence du ministre dans l'exercice de ses fonctions en 
matière de pardon. Lord Denning écrit à ce propos que : 


[…]  Even  if  there  was  a  fault  or  negligence  on  the  part  of  the  Home  Secretary  did  
the law permit an action such as that proposed? No such case appeared in the 
books and the only colour it could be given was the recent development of the 
law of negligence, from Donoghue v Stevenson [1932] AC 562, to Dorset Yacht 
Co. Ltd v Home Office [1970] AC 1004; and it was urged that there was sufficient 
in the proposed action to warrant the court considering it. The high prerogative of 
mercy was exercised by the monarch on the advice of one of her principal 
secretaries of state who took full responsibility and advised here with the greatest 
conscience and care. The law would not inquire into the manner in which that 
prerogative was exercised. The reason was plain – to enable the Home 
Secretary to exercise his great responsibility without fear of influence from any 
quarter or of actions brought thereafter complaining that he did not do it aright. It 
was part of the public policy which protected judges and advocates from actions 
being brought against them for things done in the course of their office. It was a 
pity that the allegations had been made; but though the court had for the purpose 
of the present proceedings to assume that they were true his lordship was 
satisfied that it was not a matter giving rise to any cause of action in the courts. 
The appeal should be dismissed.28 


                                                 
27  [1971] 115 S.J. 386. 
28  Ibid., p. 386. On notera que, par suite d'une campagne de plusieurs années destinée à faire valoir 


l'innocence du fils des appelants, l'affaire a finalement été renvoyée à la Court of Appeal of England 
and Wales, selon un processus analogue à celui des articles 696.1 et s. C.cr. (le Criminal Appeal Act 
1995, 1995 Chapter 35, établit une Criminal Cases Review Commission, qui peut renvoyer une 
condamnation ou une peine à une cour d'appel si,  selon l'art. 13 de cette loi, « there is a real 
possibility that the conviction, verdict, finding or sentence would not be upheld were the reference to 
be made »). La Cour a conclu, au terme de son analyse, à l'absence d'erreur judiciaire, le verdict 
étant « safe » (R. v. Hanratty, [2002] EWCA Crim 1141, paragr. 202 – voir aussi, le paragr. 212 où 
l'on parle de « overwhelming proof of the safety of the conviction from an evidential perspective »). 
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[114] On peut penser encore à l'arrêt du Conseil privé dans Freitas v. Benny29, dans 
lequel on souligne que le pouvoir de clémence « lies solely in the discretion of the 
sovereign » et que : 


Mercy is not the subject of legal rights. It begins where legal rights end. A 
convicted person has no legal rights even to have his case considered by the 
Home Secretary in connection with the exercise of the prerogative of mercy. In 
tendering his advice to the sovereign the Home Secretary is doing something 
that is often cited as the exemplar of a purely discretionary act as contrasted with 
the exercise of a quasi-judicial function. […]30 


[115] Ces propos ont été tenus, bien sûr, à l'époque où l'on concevait difficilement que 
les actes de la prérogative royale, quels qu'ils fussent, soient sujets à un quelconque 
contrôle judiciaire. Or, on le sait, le droit a considérablement évolué à cet égard, et ce, 
même au Royaume-Uni où, depuis l'arrêt Council of Service Unions v. Minister for the 
Civil Service31, en 1984, la prérogative n'échappe plus complètement à la révision 
judiciaire, encore que l'ampleur de celle-ci puisse varier et qu'il subsiste quelques 
notables exceptions. Selon les propos de Lord Roskill dans cet arrêt, le pardon 
demeurerait justement l'une de ces exceptions : 


 […]   If   the   executive   in   pursuance of the statutory power does an act 
affecting the rights of the citizen, it is beyond question that in principle the 
manner of the exercise of that power may today be challenged on one or more of 
the three grounds which I have mentioned earlier in this speech. If the executive 
instead of acting under a statutory power acts under a prerogative power and in 
particular a prerogative power delegated to the respondent under article 4 of the 
Order in Council of 1982, so as to affect the rights of the citizen, I am unable to 
see, subject to what I shall say later, that there is any logical reason why the fact 
that the source of the power is the prerogative and not statute should today 
deprive the citizen of that right of challenge to the manner of its exercise which 
he would possess were the source of the power statutory. In either case the act 
in question is the act of the executive. To talk of that act as the act of the 
sovereign savours of the archaism of past centuries. In reaching this conclusion I 
find myself in agreement with my noble and learned friends Lord Scarman and 
Lord Diplock whose speeches I have had the advantage of reading in draft since 
completing the preparation of this speech. 


 But I do not think that that right of challenge can be unqualified. It must, I 
think, depend upon the subject matter of the prerogative power which is 
exercised. Many examples were given during the argument of prerogative 
powers which as at present advised I do not think could properly be made the 


                                                 
29  [1976] A.C. 239. 
30  Ibid., p. 247. 
31  [1984] 3 All E.R. 935. 
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subject of judicial review. Prerogative powers such as those relating to the 
making of treaties, the defence of the realm, the prerogative of mercy, the grant 
of honours, the dissolution of Parliament and the appointment of ministers as well 
as others are not, I think, susceptible to judicial review because their nature and 
subject matter is such as not to be amenable to the judicial process. The courts 
are not the place wherein to determine whether a treaty should be concluded or 
the armed forces disposed in a particular manner or Parliament dissolved on one 
date rather than another. 


 In my view the exercise of the prerogative which enabled the oral 
instructions of 22 December 1983 to be given does not by reason of its subject 
matter fall within what for want of a better phrase I would call the "excluded 
categories" some of which I have just mentioned. It follows that in principle I can 
see no reason why those instructions should not be the subject of judicial 
review.32 


[Soulignement ajouté.] 


[116] Dans le même arrêt, Lord Diplock exprime un point de vue légèrement différent, 
optant pour le contrôle judiciaire – au sens classique du terme, l'affaire ne concernant 
pas une action en dommages-intérêts – des actes de la prérogative royale (ou de la 
plupart d'entre eux, à tout le moins, dont la clémence, expressément33), qui ne 
devraient pas être soustraits à la révision judiciaire du seul fait qu'il s'agit d'actes de 
prérogative. La révision judiciaire serait ainsi envisageable dans tous les cas où l'acte 
est illégal (i.e. « the decision-maker must understand correctly the law that regulates his 
decision-making power and must give effect to it »34), l'illégalité étant la question 
justiciable par excellence. L'exercice de la prérogative peut également être révisé 
lorsqu'il est question de « procedural impropriety ». Le juge laisse toutefois ouverte la 
question de savoir si la révision judiciaire est possible lorsque l'acte de prérogative est 
attaqué pour cause d'« irrationalité », vu le caractère hautement discrétionnaire et 
politique de nombreux actes de prérogative. 


[117] La jurisprudence britannique qui a suivi, sans aller aussi loin, semble avoir 
conclu, dans la foulée des propos de Lord Diplock, que l'exercice de la clémence royale 
était dans certains cas assujetti au contrôle judiciaire, non sans d'importantes réserves 
cependant. Ainsi, l'arrêt R v. Secretary of State for the Home Department, ex parte 
Bentley35 décide-t-il que le refus du pardon – et il s'agissait en l'occurrence de 
l'équivalent du pardon qui serait régi ici par l'article 748 de l'actuel Code criminel – peut 
faire l'objet d'un contrôle judiciaire lorsque le motif de révision se rapporte à la 


                                                 
32  Ibid., p. 956. 
33  Ibid., p. 950. 
34  Id. 
35  [1993] 4 All E.R. 442, p. 449 et s. (Queen's Bench Division).  
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commission d'une erreur de droit dans la portée de la prérogative36 (ce serait donc, 
pour reprendre l'opinion de Lord Diplock dans Council of Service Unions v. Minister for 
the Civil Service, précité, une question pure de légalité ou d'illégalité). 


[118] La Cour d'appel de l'Ontario, en obiter, s'est ralliée à cette opinion dans Black v. 
Chrétien37, considérant que la prérogative de clémence est « the ultimate safeguard 
against mistakes in the criminal justice system and thus in some cases the 
Government's refusal to exercise it may be judicially reviewable »38. Certainement, la 
Cour d'appel de l'Ontario envisageait ici le contrôle judiciaire traditionnel, non pas tous 
azimuts cependant, mais « in some cases ». On peut extrapoler qu'elle avait en tête les 
erreurs de droit du type de celles reconnues dans l'affaire Bentley, précitée, en 
l'occurrence une erreur quant à la portée du pouvoir de pardon et aux circonstances 
dans lesquelles on peut y recourir39.  


[119] On peut conclure également de la jurisprudence en d'autres matières qu'une 
violation de la Charte canadienne des droits et libertés permet également la révision 
judiciaire de la prérogative de clémence. En effet, si les actes de prérogative clairement 
politiques et discrétionnaires dont il était question dans les affaires Operation 
Dismantle40 et Khadr41 étaient révisables pour ce motif (encore que le tribunal ne puisse 
exercer la prérogative en lieu et place du titulaire et n'en vérifie que la légalité42), il doit 
en aller de même dans le cas du refus de la clémence en vertu de l'article 748 C.cr. 
(bien que la jurisprudence ne paraisse pas répertorier d'affaire où l'exercice de ce 
pouvoir aurait été soumis au processus de révision judiciaire43). Et, bien sûr, si le 
pardon envisagé par l'article 748 C.cr. (et les dispositions précédentes) est assujetti à 
une forme de révision judiciaire, dans le cas d'une telle erreur de droit, on voit mal qu'il 
en aille différemment des pouvoirs que régissent désormais les articles 696.1 et s. 
C.cr.44. 


                                                 
36  Sur l'opportunité et le sort de la révision judiciaire, au Royaume-Uni, dans les affaires de pardon, voir 


notamment : B. V. Harris, « Judicial Review, Justiciability and the Prerogative of Mercy » (2003), 62 
Cambridge L. J. 631. 


37  [2001] O.J. No. 1853, 54 O.R. (3d) 215, paragr. 55 et 60. 
38  Ibid., paragr. 55. 
39  Ibid., paragr. 65. On notera par ailleurs que la Cour d'appel de l'Ontario est d'avis que l'exercice par 


le premier ministre du Canada du pouvoir de conseiller la Reine en matière de titres et distinctions est 
considéré comme « beyond review by the courts ». 


40  Supra, note 25. 
41  Ibid. 
42  Voir l'extrait précité de l'arrêt Khadr, supra, paragr. [111]. 
43  Pas   plus   que   ce   n’est   le   cas   du  pouvoir  prévu  par   l'article  748.1  C.cr. en matière de remise de peine 


(amende ou confiscation) ou de toute autre forme de pardon envisagée   par   l’article  749. 
44  C'est l'opinion de la professeure Hélène Dumont : Hélène Dumont, « Le pardon, une valeur de justice 


et d'espoir, un plaidoyer pour la tolérance et contre l'oubli », (2000) Revue canadienne de 
criminologie 299, p. 302. C'est aussi celle des professeurs Cole et Manson : David P. Cole et Allan 
Manson, Release from Imprisonment – The Law of Sentencing, Parole and Judicial Review, Toronto, 
Carswell, 1990, p. 414. 
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[120] Du reste, dans ce dernier cas, c'est bien en ce sens que s'est graduellement 
développée la jurisprudence canadienne. Celle-ci considère désormais que les 
décisions du ministre de la Justice rendues en application des articles 696.1 et s. C.cr. 
(et dispositions antérieures) sont pleinement assujetties à la révision judiciaire, comme 
tout autre pouvoir ministériel dont l'exercice est balisé par la loi, et ce, au regard de la 
norme de la décision raisonnable : Bilodeau c. Canada (Ministre de la Justice)45, 
Daoulov c. Canada (Procureur général)46; Bilodeau c. Canada (Ministre de la Justice)47, 
Timm c. Canada48. Il en allait précédemment de même au regard des articles 617 puis 
690 C.cr., du moins depuis l'adoption de la Charte canadienne des droits et libertés, 
mais en fonction d'une norme différente, pré-Dunsmuir49, calibrée également par la 
vaste latitude dont jouissait à l'époque le ministre (latitude qui s'est rétrécie, du moins 
sur le plan procédural, avec les modifications de 2002 et l'adoption des articles 696.1 et 
s. C.cr.) : on verra par exemple les arrêts Henry c. Canada (Ministre de la Justice)50 et 
Thatcher c. Canada (Procureur général)51, qui permettent la révision judiciaire des 
décisions rendues en vertu de ces dispositions afin de vérifier si le ministre a agi de 
manière équitable. Antérieurement à l'adoption de la Charte canadienne, nous n'avons 
pas trouvé d'exemple de révision judiciaire de la prérogative de clémence, qu'elle soit 
exercée par le gouverneur en conseil ou le ministre de la Justice, et, vu l'état du droit à 
l'époque, il est peu probable que la révision judiciaire eut été considérée comme 
possible. 


[121] On voit donc que la prérogative royale en matière de clémence n'est plus le 
pouvoir absolu et absolument discrétionnaire ou arbitraire qu'elle a déjà été, hors de la 
portée des tribunaux, encore que ceux-ci continuent de montrer une grande déférence 
envers l'exercice qu'en font ses titulaires, y compris le ministre, qui « exercises a broad 
discretion in the exercise of an extraordinary power that derives from the royal 
prerogative of mercy »52.  


[122] Mais de conclure que l'acte de clémence est révisable judiciairement, à certaines 
conditions qui ont évolué avec le temps (et qui peuvent varier selon que l'acte attaqué 
est régi par les articles 696.1 et s. ou 748 et s. C.cr.), signifie-t-il pour autant qu'il peut 
faire l'objet d'une action en dommages-intérêts? 


[123] On peut d'abord rappeler ce qui paraît une évidence, à savoir que 
l'assujettissement de l'exercice d'un pouvoir à la révision judiciaire (« judicial review »), 


                                                 
45  [2011] A.C.F. no 1096, 2011 CF 886.  
46  [2009] A.C.F. no 68, 2009 CAF 12 (requête pour autorisation de pourvoi à la Cour suprême rejetée 


(C.S. Can., 2009-06-18), 33081). 
47  Supra, note 20. 
48  [2012] A.C.F. no 556, 2012 CF 505, conf. par [2012] A.C.F. no 1398, 2012 CAF 282 (requête pour 


autorisation de pourvoi à la Cour suprême rejetée (C.S. Can., 2013-03-14), 35101),  
49  Dunsmuir c. Nouveau-Brunswick , [2008] 1 R.C.S. 190. 
50  [1992] 54 F.T.R. 153 (C.F.). 
51  [1997] 1 C.F. 289 (C.F.). 
52  McArthur v. Ontario (Attorney General), [2012] O.J. No. 5222, 2012 ONSC 5773. 
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au sens classique du terme, n'entraîne pas nécessairement et en tant que tel, la 
responsabilité civile du décideur ou de l'État dont il serait le mandataire ou le préposé. Il 
n'y a pas d'adéquation entre révision judiciaire et responsabilité civile, s'agissant de 
régimes différents, qui obéissent à des objectifs différents, et l'on ne peut pas conclure 
à l'existence d'une faute civile du seul fait qu'une décision a été cassée, fut-ce même 
pour cause de déraisonnabilité53. 


[124] On peut par ailleurs affirmer, suivant en cela l'enseignement de la Cour suprême, 
que le décideur public, si son acte est de ceux qui sont de nature à donner prise à la 
responsabilité civile, peut être poursuivi et engager la responsabilité de l'État même si la 
décision qui est le fondement de l'action n'a pas d'abord été cassée dans le cadre d'une 
procédure en révision judiciaire54. L'absence de tout recours préalable en révision 
judiciaire ne pouvait donc être opposée à l'action en justice de M. Hinse (et ne l'a 
d'ailleurs pas été). 


[125] Enfin, comme le rappelle la Cour suprême dans Agence  canadienne  d’inspection  
des aliments c. Institut professionnel de la fonction publique du Canada55, 
« l’assujettissement   de   l’État   fédéral aux règles de responsabilité civile 
extracontractuelle du Québec, dans le cas de dommages prétendument causés par la 
faute   de   ses   mandataires,   ne   l’empêche   pas   d’invoquer   son   immunité »56. La Cour 
ajoute immédiatement que : « Par   exemple,   l’État   fédéral   peut   toujours   arguer   qu’une  
décision   en   particulier   a   été   prise   par   ses  mandataires   dans   l’exercice   d’une   fonction  
politique,   et   non   d’une   fonction   opérationnelle,   ce   qui,   en   temps   normal,   n’engage   pas  
sa responsabilité »57, et ce, nonobstant l'article 3 LRCE. Cela est entièrement conforme 
à l'article 1376 C.c.Q., tel qu'interprété notamment dans l'arrêt Finney c. Barreau du 
Québec58. 


[126] En l'espèce, le refus par le gouverneur en conseil et le ministre de la Justice 
d'exercer leurs pouvoirs de clémence, auxquels M. Hinse a fait appel respectivement, 
en vain dans les deux cas, peut-il entraîner la responsabilité civile de l'État ou celle-ci 
se heurte-t-elle à une immunité? Notons que nous ne parlerons pas ici de la Reine (qui 
a délégué son pouvoir de clémence au gouverneur général, en vertu des Lettres 
patentes constituant la charge de Gouverneur général du Canada applicables à partir 
du 1er octobre 194759), ni du Gouverneur général lui-même60, dont l'intervention dans le 
dossier est tout à fait périphérique. 


                                                 
53  Voir notamment : Canada (Procureur général) c. TeleZone Inc ., supra, note 7, paragr. 30 in fine. 
54  Id. Voir aussi Agence  canadienne   d’inspection   des  aliments , supra, note 8. 
55  Agence canadienne d'inspection des aliments , ibid. 
56  Ibid., paragr. 27. 
57  Id. 
58  [2004] 2 R.C.S. 17, en particulier au paragr. 27. 
59  Gaz. C., 1947.II., vol. 81, no 12, 1er octobre 1947. 
60  Les mêmes lettres patentes (paragr. XII) prévoient   qu’il   ne   peut   exercer   la   prérogative  de  gracier  que  


sur avis du Conseil privé ou d'un ministre. 
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[127] La Cour est d'avis qu'il existe ici une telle immunité. 


[128] Parlant d'abord des pardons et remises de peine mentionnés successivement, 
au fil du temps, par les articles 655, 683, 748 et 74961 C.cr., l'on doit reconnaître qu'il 
s'agit là d'actes ou, mieux, de faveurs62 purement discrétionnaires (la professeure 
Hélène Dumont parle d'un « geste gratuit, un acte unilatéral d'indulgence que la volonté 
du bénéficiaire ne peut influencer »63), qui peuvent être accordées ou refusées au bon 
plaisir du gouverneur en conseil, encore qu'avec parcimonie, sauf à mettre en péril 
l'application de la loi, l'intégrité du système judiciaire et la confiance du public dans 
l'administration de la justice64. Il n'existe pas de droit au pardon ou à la remise de peine 
et le justiciable ne peut avoir aucune expectative légitime à cet égard (pour reprendre 
des critères employés par les Lords Diplock et Roskill dans Council of Civil Service 
Unions v. Minister for the Civil Service65 et repris par la Cour d'appel de l'Ontario dans 
Black v. Chrétien66). Le pouvoir que constatent ces dispositions relève de la plus haute 
prérogative et une immunité totale doit protéger son exercice contre la responsabilité 
civile (même si celui-ci est sujet à révision judiciaire lorsqu'il y a violation de la Charte 
canadienne ou lorsqu'il y a une erreur quant à la portée même du pouvoir et aux 
circonstances dans lesquelles on peut y recourir).  


[129] Ce pouvoir d'accorder pardon et remise ou de les refuser est du même ordre que 
le privilège de nommer des ministres au cabinet ou de consentir un titre ou une 
distinction quelconque, privilèges qui relèvent de la prérogative et dont l'exercice ne 
peut être attaqué dans le cadre d'une action en dommages-intérêts. En ce qui concerne 
les nominations ministérielles, on pourra consulter l'arrêt récent de la Cour d'appel de 
l'Ontario dans Guerguis v. Novak67, qui rejette l'action en dommages-intérêts 
(« defamation, conspiracy, negligence, intention infliction of mental suffering, 
misfeasance in public office and breach of a duty of care ») intentée notamment contre 
                                                 
61  On pourrait ajouter à cette liste l'actuel article 748.1 C.cr. et son prédécesseur (article 685). 


Précédemment, et jusqu'en 1976, le Code criminel prévoyait que le gouverneur en conseil pouvait 
commuer une sentence de mort en emprisonnement. Tout cela relève également de la même 
prérogative royale de clémence. 


62  C'est d'ailleurs le terme qu'emploient Wade et Forsyth dans Administrative Law, 9th ed., Oxford, 
Oxford University Press, p. 216 : « The prerogative, in fact, has ceased to be a significant source of 
administrative power as against the citizen. It still comprises power to take action to preserve the 
peace, to grant legal favours such as pardons, corporate personality or peerage, and it comprises 
many constitutional powers, such as the power to summon and dissolve Parliament and to assent to 
bills» (soulignement ajouté). 


63  Hélène Dumont, supra, note 17, p. 544. 
64  En pratique d'ailleurs, ces pardons et remises ne sont pas accordés à la légère et ne l'ont jamais été. 


Pour avoir une idée de ce qui se faisait déjà dans les années 1950, on s'en rapportera à : Gérald 
Fauteux, William B. Common, J. Alex. Edmison et Jos. McCulley, Rapport d'un comité institué pour 
faire enquête sur les principes et les méthodes suivis au Service des pardons du ministère de la 
Justice du Canada, publié sous l'autorité de l'honorable Stuart S. Garson, Ottawa, Edmond Cloutier, 
Imprimeur de la Reine et Contrôleur de la papeterie, 1956, p. 30 et s.  


65  Supra, note 31. 
66  Supra, note 37. 
67  [2013] O.J. No. 2975, 2013 ONCA 449. 
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le premier ministre du Canada, à qui l'appelante faisait grief de l'avoir expulsée du 
cabinet. En ce qui concerne les titres et distinctions, l'arrêt Black v. Chrétien68, comme 
on l'a vu, rejette l'action en dommages-intérêts intentée par celui qui reprochait au 
premier ministre du Canada d'avoir exercé sa prérogative d'une manière nuisible. La 
Cour d'appel de l'Ontario considère que l'affaire ne peut être portée devant les 
tribunaux, même si « the advice was wrong and careless or negligent, even if his 
motives [c'est-à-dire ceux du premier ministre] were questionable »69.  


[130] Sous réserve possiblement des questions liées à la Charte canadienne (qui 
n'était pas en cause ici, la demande adressée par M. Hinse au gouverneur en conseil 
étant bien antérieure à son avènement), vu le caractère extraordinaire de la prérogative 
de pardon, qui est essentiellement politique, elle ne peut faire l'objet d'un recours en 
dommages-intérêts, et ce, quelle que soit la manière dont elle est exercée et quel que 
soit le résultat auquel mène cet exercice. La même immunité protégerait les aspects de 
la prérogative de clémence demeurant couverts par le seul article 749 C.cr. 


[131] En l'espèce, à supposer même que le refus du gouverneur en conseil ait été 
purement arbitraire ou même fautif (ce qui n'a pas été démontré, au contraire – voir 
infra), il ne peut donc fonder une action en dommages-intérêts en raison de l'immunité 
qui s'attache à l'exercice de la prérogative royale de pardon, dans ce cas de figure 
précis (à l'époque, celui de l'article 655 C.cr. 70). 


[132] L'arrêt de la Cour suprême prononcé en 2011 dans R. c. Imperial Tobacco 
Canada Ltée71, qui reformule le cadre général de la responsabilité civile de la Couronne 
(et autres corps publics), ne vise pas l'exercice d'un pouvoir comme celui dont il est 
question ici. La nature tout à fait particulière de la prérogative de clémence, dans 
l'incarnation qu'elle connaît aux articles 748 et s. C.cr. (et leurs prédécesseurs), ne se 
prête pas à ce genre d'analyse, qui n'est pas praticable.  


[133] S'il fallait toutefois considérer que cet arrêt s'applique, il conviendrait de classer 
l'exercice du pouvoir de pardon et de remise dont il est question aux articles 748 et s.  
C.cr. dans la catégorie des décisions de politique générale fondamentale, et ce, en 
raison du caractère sur-discrétionnaire qui est le sien et qui peut impliquer la 
considération d'éléments politiques ou sociaux, dont le respect de l'intégrité du 
processus judiciaire. Chacun des cas particuliers soumis au gouverneur en conseil est 
ainsi en lui-même non pas l'application d'une politique générale décidée par ailleurs, 
mais l'élément constitutif même de cette politique et il bénéficie à ce titre d'une 
immunité de poursuite, sauf en cas de décision irrationnelle ou prise de mauvaise foi72. 


                                                 
68  Supra, note 37. 
69  Ibid., paragr. 65. 
70  La version suivante, celle de l'art. 683 C.cr., n'est entrée en vigueur que le 15 juillet 1971 : DORS/71-


309, Gaz. C. 1971.II.1088, Vol. 105, no 13. 
71  Supra, note 15. 
72  Par analogie, voir Imperial Tobacco Canada Ltée, supra, note 15, paragr. 90. 
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Or, comme on le verra dans la section prochaine du présent arrêt, il n'y a rien qui 
indique l'irrationalité ou la mauvaise foi du gouverneur en conseil (ni de la Reine, 
d'ailleurs) dans sa réponse à M. Hinse.  


[134] Qu'en est-il maintenant des refus successifs opposés par le ministre de la Justice 
et ses représentants aux demandes répétées faites par M. Hinse de 1967 à 1990, 
d'abord en vertu de l'article 596, puis de l'article 617 et enfin de l'article 690 C.cr.? 


[135] Comme on l'a vu, l'appelant soutient que l'exercice du pouvoir prévu par ces 
dispositions (et aujourd'hui par les articles 696.1 et s. C.cr.) donne lieu à une immunité 
contre les poursuites en responsabilité civile, sauf mauvaise foi ou conduite abusive du 
ministre ou de ses mandataires. Plus précisément, il estime que la responsabilité civile 
susceptible de découler de l'application des articles en question devrait être examinée 
d'une manière analogue à la responsabilité civile du poursuivant dans les affaires 
criminelles, et selon des standards tout aussi exigeants. À ce sujet, il renvoie 
notamment à l'arrêt Proulx c. Québec (Procureur général)73, qui approuve et confirme la 
dissidence du juge LeBel, alors membre de notre cour, dans Québec (Procureur 
général) c. Proulx74. 


[136] On aurait pu être tenté de dire que les pouvoirs du ministre en vertu des articles 
696.1 et s. et, précédemment, 596, 617 et 690 C.cr., parce qu'ils sont partie intégrante 
de la prérogative royale (laquelle demeure intacte en raison de l'article 749 C.cr.), 
bénéficient de l'immunité de poursuite civile rattachée à l'exercice des pouvoirs que 
consacre l'article 748 C.cr. : puisque toutes ces dispositions sont des cas de figure de la 
même prérogative, leur exercice serait donc protégé par la même immunité. 


[137] Il est vrai cependant que les articles 696.1 et s. (et articles antérieurs), parce 
qu'ils sont le dernier rempart contre l'erreur judiciaire et parce qu'on doit reconnaître au 
justiciable le droit à la correction d'une telle erreur, ne peuvent être considérés comme 
instituant un régime de faveur. Mais, précisément parce que c'est le cas, ne doit-on pas 
laisser le ministre (et ses mandataires) agir en toute quiétude, sans la crainte d'une 
action en responsabilité civile? C'est, rappelons-le, ce qu'évoquait Lord Denning dans 
l'affaire Hanratty75 en écrivant que les tribunaux ne se mêleront pas de la manière dont 
la prérogative est exercée par le Home Secretary et que la raison de cette immunité est 
« plain » : « to enable the Home Secretary to exercise his great responsibility without 
fear of influence from any quarter or of action brought thereafter complaining that he did 
no do it aright »76. 


[138] À la réflexion, toutefois, il paraît préférable de ne pas succomber à cette 
tentation, en raison de l'objet des pouvoirs dont est investi le ministre de la Justice. À la 


                                                 
73  [2001] 3 R.C.S. 9. 
74  [1999] R.J.Q. 398 (C.A.). 
75  Supra, note 27. 
76  Ibid., p. 386. 
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différence de la prérogative de pardon et de remise des peines dont traitent les articles 
748 et 748.1 C.cr., qui peuvent servir toutes sortes d'objectifs (du moins en théorie), le 
Code criminel, depuis longtemps77, confie au ministre de la Justice un rôle qui, pour 
supplétif qu'il soit, n'en est pas moins essentiel. Un document de consultation du 
ministère de la Justice du Canada, en 1998, souligne ainsi que : 


Les principaux objectifs du système de justice criminelle sont de protéger le 
public et de décourager la criminalité. La détection, la punition et la réhabilitation 
efficaces des criminels sont essentielles pour réaliser ces objectifs. Par ailleurs, 
d'importantes garanties doivent toutefois exister pour s'assurer que nul n'est 
privé injustement de ses libertés et de ses droits fondamentaux. En fait, la 
crédibilité de tout système de justice criminelle repose en grande partie sur 
l'équité qu'il assure à toute personne inculpée d'une infraction. L'engagement du 
Canada à l'égard de l'équité se manifeste, entre autres, par la présomption 
d'innocence, dans le fardeau de la Couronne de prouver la culpabilité au-delà de 
tout doute raisonnable et par l'accès à un examen en appel, en cas d'erreur de 
droit et de fait. 


Cependant, aucun système n'est infaillible. Il est regrettable que des 
condamnations injustifiées puissent survenir et surviennent parfois. En pareil 
cas, tout le système judiciaire est remis en cause. 


Les cours d'appel traitent habituellement les condamnations injustifiées et 
accordent des mesures de redressement à ce sujet. Après qu'on a épuisé ces 
voies judiciaires, l'article 690 du Code criminel constitue en somme un dernier 
filet de sécurité qui permet au ministre de la Justice d'examiner de prétendues 
condamnations injustifiées que les tribunaux n'ont pas décelées et pour 
lesquelles ils n'ont accordé aucune mesure de redressement.78 


[Soulignement ajouté.] 


                                                 
77  On en trouve la trace dès 1892, dans ce qui était alors l'article 748 C.cr. : 


748. Si, sur demande de la clémence de la Couronne en faveur de quelque personne convaincue 
d'un acte criminel, le ministre de la Justice éprouve quelque doute que cette personne aurait dû être 
trouvée coupable, il pourra, au lieu de recommander à Sa Majesté de faire grâce ou de commuer la 
sentence, après telle enquête qu'il jugera à propos, ordonner par écrit qu'un nouveau procès ait lieu à 
telle époque et devant telle cour qu'il jugera à propos.  
748. If upon any application for the mercy of the Crown, on behalf of any person convicted of an 
indictable offence, the Minister of Justice entertains a doubt whether such person ought to have been 
convicted, he may, instead of advising Her Majesty to remit or commute the sentence, after such 
inquiry as he thinks proper, by an order in writing direct a new trial at such time and before such court 
as he may think proper. 


78  Ministère de la Justice du Canada, Correction des erreurs judiciaires : possibilités de réforme de 
l'article 690 du Code criminel, Document de consultation, Ottawa, ministre des Travaux publics et des 
Services gouvernementaux, 1998, p. 1. 
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[139] Que les erreurs judiciaires qui surviennent regrettablement, mais 
immanquablement (l'histoire jurisprudentielle canadienne en comporte quelques 
exemples) puissent être corrigées est indispensable à la préservation de l'intégrité du 
système de justice. Sans doute ces erreurs ne sont-elles pas nombreuses, sans doute 
demeurent-elles exceptionnelles, sans doute ne sont-elles pas faciles à détecter, mais 
elles surviennent, occasionnellement. L'on ne pourrait pas simplement se résigner 
devant le fait que la justice est forcément imparfaite (elle l'est) et accepter l'erreur 
judiciaire, sorte de scorie du système, comme un inconvénient désolant sans doute, 
mais inhérent à la marche des choses. On ne peut pas baisser les bras devant l'erreur 
judiciaire et l'on n'imagine pas qu'une personne soit privée du droit, car c'en est un, de 
faire rectifier une telle erreur, lorsqu'elle est établie (ce qui pourrait même enfreindre 
l'article 7 de la Charte canadienne si l'individu devait demeurer alors sous le coup d'une 
peine d'emprisonnement ou de restrictions à sa liberté). La possibilité d'une telle 
rectification est précisément ce qu'offrent les articles 696.1 et s. C.cr. et qu'ont offert 
antérieurement les articles 596, 617 et 690 C.cr. Ce remède n'est pas parfait, et 
certainement pas davantage que le système judiciaire dont il cherche à pallier les 
erreurs, mais il est là : il offre un recours  au  justiciable,  permet  la  mise  en  œuvre  de  son  
droit à la correction de l'erreur dont il a été victime, génère une expectative légitime et, 
aspect crucial, répond aux exigences de l'intérêt public en sauvegardant la justice et la 
confiance des justiciables dans l'administration de la justice. 


[140] Cela étant, non seulement paraît-il normal que l'exercice de ces pouvoirs par le 
ministre puisse désormais faire l'objet d'une révision judiciaire (ce qui n'était toutefois 
pas encore le cas à l'époque où M. Hinse a entrepris ses démarches), mais il paraît 
normal  également  que   la  responsabilité  civile  de   l’État,  comme  le  suggère  l'appelant  lui -
même, soit engagée envers la victime d'une erreur judiciaire à qui le ministre ou ses 
mandataires auraient, par mauvaise foi, indûment refusé le bénéfice des dispositions en 
question, perpétuant ainsi l'erreur et l'injustice grave qui en résultent. 


[141] Cette solution mitoyenne entre l'absence de responsabilité et l'absence 
d'immunité correspond à la fois à la nature particulière du pouvoir de clémence 
qu'exerce le ministre et à l'exigence d'équité envers la victime de l'erreur judiciaire. Une 
immunité absolue perpétuerait le préjudice résultant de l'erreur judiciaire. L'absence 
d'immunité, par contre, méconnaîtrait la nature particulière du pouvoir qu'exerce le 
ministre, qui relève de la prérogative royale et qu'il détient comme mandataire (et, 
autrefois, conseiller) du Souverain. Elle ignorerait également l'aspect fondamentalement 
discrétionnaire, mais aussi politique de l'action du ministre. Elle risquerait aussi de 
saper l'indépendance dont le ministre a besoin pour exécuter des fonctions qui n'ont 
rien de mécanique ou de simplement « opérationnel »79, mais nécessitent de soupeser, 
au regard de faits qui sont rarement clairs, des intérêts juridiques et sociaux divers (et 
souvent divergents), qui vont de l'intérêt particulier de l'individu en cause et du souci de 
                                                 
79  Mot qu'il faut employer avec prudence, sans doute, depuis l'arrêt de la Cour suprême dans R. c. 


Imperial Tobacco Canada Ltée, supra, note 15, mais qui demeure utile pour décrire une certaine 
réalité décisionnelle. 
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la justice à la préservation de l'indépendance et de l'intégrité du système judiciaire ainsi 
que de la stabilité des jugements, tous aussi importants les uns que les autres. Le 
pouvoir dont est investi le ministre n'est pas que d'« exécution »; il s'agit plutôt d'un 
pouvoir d'opportunité, dont l'exercice même définit une ligne de conduite politique80. Il 
s'agit aussi d'un pouvoir qui, destiné à permettre la rectification des erreurs judiciaires 
(et en ce sens « post-judiciaire »), possède aussi un aspect quasi judiciaire, en ce qu'il 
suppose la prise en considération d'une preuve et une détermination relative à la 
validité d'un verdict de culpabilité, détermination qui affecte les droits de l'individu.  


[142] Enfin, il faut tenir compte aussi des textes législatifs en vigueur à l'époque où 
M. Hinse a présenté ses diverses demandes de clémence, textes assez généraux qui 
ne balisaient guère l'exercice par le ministre du pouvoir qui lui était dévolu, lui laissaient 
une   marge   de  manœuvre   considérable,   ne   l'obligeaient   pas   à   enquêter   d'une  manière  
particulière (lui donnant toute latitude à cet égard81), ne lui confiaient pas de pouvoirs 
d'enquête spécifiques (au contraire de ce que fait aujourd'hui le paragr. 696.2(2) C.cr.) 
et s'en remettaient à son bon jugement quant à la possibilité d'une erreur judiciaire. Le 
caractère politique de l'exercice des pouvoirs du ministre était alors particulièrement 
patent. 


[143] En outre, il y a dans l'idée que la responsabilité civile de l'État puisse être 
engagée seulement lorsque la décision du ministre est viciée par la mauvaise foi une 
certaine cohérence avec l'idée que, au chapitre du contrôle judiciaire, la décision en 
question ne puisse être révisée que si elle est déraisonnable, critère exigeant qui tient 
compte de la nature discrétionnaire et polycentrique de la mission ministérielle. Ce n'est 
pas dire, nous l'avons déjà vu, qu'il y ait adéquation entre décision déraisonnable et 


                                                 
80  Voir par analogie : R. c. Imperial Tobacco Canada Ltée, supra, note 15, notamment au paragr. 87. 


Sur la nature de cette ligne de conduite, qui n'a pas fait l'objet d'une preuve, on pourra tout de même 
consulter : Patricia Braiden et Joan Brockman, « Remedying Wrongful Convictions through 
Applications to the Minister of Justice Under Section 690 of the Criminal Code » (1999), 17 Windsor 
Yearbook of Access to Justice 3, p. 12 et s., qui montrent une réserve ministérielle certaine dans 
l'application de la disposition et de celles qui l'ont précédée. 


81  En 1892, l'article 748 (voir supra, note 77) prévoyait que le ministre pouvait, s'il avait un doute sur le 
verdict de culpabilité, ordonner un nouveau procès « après telle enquête qu'il jugera à propos » 
(« after such inquiry as he thinks proper ». Dès 1923, le ministre, en vertu de l'article 1022 C.cr., peut 
non seulement choisir d'ordonner un nouveau procès, mais aussi de renvoyer l'affaire à la cour 
d'appel ou de solliciter l'assistance de cette dernière, là encore « à la suite de l'enquête qu'il juge à 
propos d'instituer » (« after such inquiry as he thinks proper »). L'expression est disparue avec 
l'article 596 C.cr., remplacée par la formule tout aussi générale « après enquête ». En 1992, la Cour 
fédérale rappelait par ailleurs que, saisis d'une demande de clémence en vertu de ce qui état alors 
l'article 617 C.cr., les différents ministres de la Justice « do not have an obligation to review materials 
which are not submitted by an applicant » (Henry c. Canada (ministre de la Justice), supra, note 50, 
p. 160). On notera par ailleurs que la Loi sur la libération des détenus, S.C. 1958, c. 38, en son article 
18, paragr. 2, conférait au ministère de la Justice le pouvoir de demander à la Commission nationale 
des libérations conditionnelles de procéder « aux investigations ou à l'enquête qu'il peut désirer en ce 
qui concerne une demande à lui faite, en vue de l'exercice de la prérogative royale » (« any 
investigation or inquiry desired by the Minister in connection with any request made to the Minister for 
the exercise of the royal prerogative of mercy »).  
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faute civile, et encore moins entre décision déraisonnable et mauvaise foi, mais il 
paraîtrait peu cohérent que la révision judiciaire de la décision ministérielle obéisse à la 
norme de la raisonnabilité/déraisonnabilité, alors qu'il suffirait de ce que l'on pourrait 
qualifier de « faute simple » pour engager ici la responsabilité de l'État. 


[144] Bref, si la victime d'une erreur judiciaire n'a pu obtenir du ministre l'exercice du 
pouvoir prévu par les articles 696.1 et s. (et autres, antérieurement) et qu'elle en a 
souffert préjudice, elle peut réclamer compensation, mais seulement dans le cas où la 
décision  du  ministre  est  empreinte  de  mauvaise  foi,  ce  qu’elle  a  le  fardeau  d’établir. 


[145] L'on devrait en arriver à la même conclusion si l'on envisageait que la 
responsabilité de l'État ne découle pas ici du fait de ses préposés (à supposer qu'on 
puisse considérer le ministre, agissant dans l'exercice de la prérogative de clémence, 
comme un préposé au sens de la Loi sur la responsabilité civile de l'État et le 
contentieux administratif, sujet sur lequel nous reviendrons plus loin, brièvement), selon 
une logique de droit privé, mais résulte plutôt de l'application de l'article 24 de la Charte 
canadienne, ouvrant la porte à des dommages de droit public82. Une telle responsabilité 
n'exclut pas l'immunité rattachée à « l’exercice   du   pouvoir   discrétionnaire   en   matière  
d’élaboration   de   politiques »83 ou pouvoirs analogues, ce qui est le cas de cette 
modalité de la prérogative royale dont l'exercice a été confié au ministre de la Justice. 


[146] Selon quelles normes et de quelle manière, cependant, mesurer la mauvaise foi 
qui permet d'échapper à l'immunité de poursuite qui découlerait autrement de la nature 
du pouvoir conféré au ministre? Comme nous l'avons vu précédemment, la Cour 
suprême, dans Imperial Tobacco Canada Ltée parle de décision « irrationnelle ou de 
mauvaise foi » : est irrationnel ce qui est contraire à la raison ou sans rapport avec elle, 
absurde ou aberrant; est de mauvaise foi ce qui est fait dans l'intention de nuire, avec 
malveillance. On convient généralement que l'irrationnel et la mauvaise foi se 
confondent, ou que le premier s'assimile à la seconde quand il s'agit de responsabilité 
civile, tout comme lorsqu'on parle de conduite abusive, l'abus étant lui aussi assimilable 
à la mauvaise foi84. 


[147] L'appelant suggère ici une norme de mauvaise foi semblable à celle qui 
s'applique en matière de poursuites criminelles abusives. L'analogie n'est pas 
inappropriée à première vue et permet de tenir compte de l'existence du droit du 
justiciable et de l'intégrité du système, sans pour autant miner celui-ci, imposer au 
ministre et à ses mandataires un fardeau trop lourd ou nier l'appartenance du processus 
au domaine de la prérogative de la Couronne.  


                                                 
82  Voir : Vancouver (Ville) c. Ward, [2010] 2 R.C.S. 28. 
83  Ibid., paragr. 40. 
84  Voir d'ailleurs les art. 6 et 7 C.c.Q. 
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[148] Dans Miazga c. Kvello (Succession)85, la Cour suprême faisait récemment le 
point sur la responsabilité civile et l'immunité de poursuite des procureurs de la 
Couronne, sujets précédemment abordés dans les affaires Nelles86 et Proulx87. Elle 
rappelle que la responsabilité civile du poursuivant ne peut être engagée que s'il a agi 
avec une intention malveillante, intention définie ainsi : 


[8] Dans  l’arrêt  Proulx, notre Cour a confirmé le caractère strict de la norme 
applicable à la responsabilité du ministère public et souligné que  l’élément  de  la  
malveillance sous forme de but illégitime est la clé pour prouver le caractère 
abusif  des  poursuites.  Dans  le  contexte  d’un  recours  exercé  contre  un  procureur  
de   la   Couronne,   la   malveillance   ne   s’entend   pas   de   l’insouciance,   de   la  
négligence   grave   ou   du   manque   de   discernement.   C’est  seulement   lorsque   la  
conduite du poursuivant équivaut à un « usage illégitime du pouvoir de 
poursuivre » ou à une « fraude dans le processus de justice criminelle »  qu’on  
peut conclure à la malveillance (par. 44-45).  Dans  l’arrêt  Proulx, étant donné les 
motifs   en   partie   irréguliers   du   poursuivant,   notre   Cour   a   conclu  qu’il   s’agissait  
d’un   des   cas   « très exceptionnels »   où   il   y   avait   lieu   de   lever   l’immunité   du  
ministère public et de conclure au caractère abusif des poursuites. 


[149] Cette norme, qui vaut aussi bien pour le droit québécois, est fort sévère, on le 
concédera volontiers. Convient-il de l'appliquer, en faisant les adaptations nécessaires, 
à la responsabilité du ministre de la Justice, lorsque celui-ci exerce la prérogative de 
clémence en vertu des articles 696.1 et s. C.cr. et dispositions précédentes? 


[150] Répondre à cette question par l'affirmative procède d'une certaine symétrie 
systémique : les juges (et jurys) des cours de justice, qui statuent sur la culpabilité, 
bénéficient d'une immunité qu'on peut qualifier d'absolue88; en amont, celui qui, au nom 
de l'exécutif, décide d'intenter la poursuite criminelle et jouit à cet égard d'un pouvoir 
éminemment discrétionnaire et, même, quasi judiciaire89, bénéficie d'une immunité qui 
ne peut être levée que si la preuve est faite d'une intention malveillante allant au delà 
de l'insouciance ou de la négligence, même grave; en aval, il en irait de même du 
ministre de la Justice qui, dans l'exercice d'une charge participant de la prérogative de 
la Couronne, vérifie en quelque sorte, sur demande formulée par l'intéressé ou pour son 
compte, le résultat auquel ont mené les actes des deux premières instances (l'erreur 
judiciaire pouvant résulter non seulement d'un verdict erroné ou obtenu à la suite d'un 
processus vicié, mais aussi d'un acte du poursuivant, que ce soit au moment où fut 
                                                 
85  [2009] 3 R.C.S. 339. 
86  Nelles c. Ontario, [1989] 2 R.C.S. 170. 
87  Proulx c. Québec (Procureur général), supra, note 73. 
88  Pour les juges des cours supérieures, voir par ex. : Morier et Boily c. Rivard, [1985] 2 R.C.S. 716; 


pour les juges des autres cours, en ce qui concerne le Québec, voir : Loi sur les privilèges des 
magistrats, L.R.Q., c. P-24. Voir aussi : Moreau-Bérubé c. Nouveau-Brunswick  (Conseil de la 
magistrature), [2002] 1 R.C.S. 249, paragr. 57 et 58. 


89  Vancouver (Ville) c. Ward, supra, note 82, paragr. 42, renvoyant à Miazga c. Kvello (Succession), 
supra, note 85, notamment au paragr. 47. 
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prise la décision de poursuivre ou pendant le procès). En ce sens, le ministre n'est pas 
moins un représentant de la justice que le procureur de la poursuite, puisqu'il doit, dans 
l'intérêt public, assurer l'intégrité du système de justice, ce à quoi participe la 
rectification des erreurs judiciaires. Autrement, dit, on peut transposer à la situation du 
ministre exerçant la prérogative les propos que tenait le juge LeBel, dans l'affaire 
Proulx90, en Cour d'appel, propos ultérieurement repris par la Cour suprême dans le 
même dossier :  


[…]  En  définitive,  dans  le  cas  de  la  décision  même  de  prendre  une  poursuite  ou  
non, la fonction du procureur général et de ses substituts paraît à la fois politique 
et discrétionnaire et relève du régime juridique applicable aux actes de 
puissance publique. Ceci signifie que les tribunaux exigeront fréquemment une 
preuve de mauvaise foi ou d'un comportement assimilable à celle-ci pour que la 
responsabilité de l'État puisse être engagée. 


[Renvois omis.] 


[151] Il n'est pas nécessaire de se demander si l'analogie peut être poussée plus loin 
en octroyant au ministre, dans l'exercice de la charge liée à la prérogative de clémence, 
l'indépendance constitutionnellement garantie au poursuivant, encore que 
l'indépendance, même sans garantie constitutionnelle, paraisse tout aussi nécessaire à 
l'accomplissement de sa mission. Comme le soulignait le juge LeBel, pour la Cour 
suprême, dans Finney c. Barreau du Québec, « [f]ort   souvent,   l’appréciation   judiciaire  
de   sa   conduite   et   de   ses   décisions   qu’entraînerait   l’application   pure   et   simple,   sans  
nuance,  du  régime  de  droit  commun,  ne  permettrait  pas  à   l’organisme  public  de  remplir  
ses fonctions avec la liberté nécessaire à son action »91, d'où la reconnaissance de 
certaines immunités de droit public faisant obstacle au régime commun de la 
responsabilité civile. Cette liberté d'action est aussi nécessaire au ministre de la Justice 
dans l'exercice des pouvoirs que lui confèrent les articles 696.1 et s. C.cr. (une liberté 
qui avait plus d'ampleur encore en vertu des dispositions précédentes) et justifie 
d'autant qu'il jouisse d'une immunité contre les poursuites civiles, sauf mauvaise foi92. 


[152] Quant aux autres éléments de la responsabilité civile, il faudra bien sûr, outre 
cette faute, que le demandeur établisse l'existence de l'erreur judiciaire (qui n'est plus 
contestée en l'espèce). Cela va même sans dire puisque, sans erreur judiciaire, peu 
importe la manière dont le ministre se serait comporté, il n'y aurait pas même la 
possibilité d'un préjudice compensable. 


                                                 
90  Supra, note 74, p. 419. 
91  Supra, note 58. 
92  Il sera intéressant de suivre à cet égard le cheminement de l'affaire Abdelrazik  v. Canada (Attorney 


General), C.F., dossier T-1580. M. Abdelrazik poursuit l'État fédéral et le ministre des Affaires 
étrangères, personnellement, pour les délits de « misfeasance in public office, intentional infliction of 
mental suffering and breachof sections 6 and 7 of the Charter »; Abdelrazik  v. Canada (Attorney 
General), [2010] F.C.J. No. 1028 (Aronovitch, protonotaire). 
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[153] Dans un tout autre ordre d'idées, notons en passant que ce qui précède paraît 
conforme à l'article 8 LRCE, qui prévoit ce que la Cour suprême qualifie de « défense 
de  pouvoir  d’origine   législative »93 et, de surcroît, ce que l'on pourrait (peut-être) appeler 
la « défense du pouvoir issu de la prérogative royale » : 


8. Les articles 3 à 7 n'ont pas 
pour effet d'engager la responsabilité 
de l'État pour tout fait – acte ou 
omission – commis dans l'exercice 
d'un pouvoir qui, sans ces articles, 
s'exercerait au titre de la prérogative 
royale ou d'une disposition législative, 
et notamment pour les faits commis 
dans l'exercice d'un pouvoir dévolu à 
l'État, en temps de paix ou de guerre, 
pour la défense du Canada, 
l'instruction des Forces canadiennes 
ou le maintien de leur efficacité. 


8. Nothing in sections 3 to 7 
makes the Crown liable in respect of 
anything done or omitted in the 
exercise of any power or authority 
that, if those sections had not been 
passed, would have been exercisable 
by virtue of the prerogative of the 
Crown, or any power or authority 
conferred on the Crown by any 
statute, and, in particular, but without 
restricting the generality of the 
foregoing, nothing in those sections 
makes the Crown liable in respect of 
anything done or omitted in the 
exercise of any power or authority 
exercisable by the Crown, whether in 
time of peace or of war, for the 
purpose of the defence of Canada or 
of training, on maintaining the 
efficiency of the Canadian Forces.. 


[154] Selon la jurisprudence94, cette disposition particulièrement mal rédigée95 et dont 
un auteur affirme la vocation purement interprétative96, signifie ceci, du moins quand il 
s'agit de la défense de pouvoir d'origine législative : 


The defence of statutory authority which is applied in Canada is based on the 
statement of Viscount Dunedin in City of Manchester v. Farnworth, [1930] A.C. 
171, at p. 183: 


When Parliament has authorized a certain thing to be made or done in a certain 
place, there can be no action for nuisance caused by the making or doing of that 
thing if the nuisance is the inevitable result of the making or doing so authorized. 
The onus of proving that the result is inevitable is on those who wish to escape 


                                                 
93  Canada (Procureur général) c. TeleZone Inc., supra, note 7, paragr. 72. 
94  Voir notamment la jurisprudence citée avec approbation au paragr. 72 de l'arrêt TeleZone, ibid. 
95  Qui était autrefois le paragr. 3(6), de la Loi sur la responsabilité de la Couronne, S.R.C. (1970), c. 


C-38. 
96  Yves Ouellette, « La responsabilité extra-contractuelle de la Couronne fédérale et l'exercice des 


fonctions discrétionnaires », (1985) 16 R.G.D. 49, p. 57. 
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liability for nuisance, but the criterion of inevitability is not what is theoretically 
possible but what is possible according to the state of scientific knowledge at the 
time, having also in view a certain common sense appreciation, which cannot be 
rigidly defined, of practical feasibility in view of situation and of expense.97 


[155] On pourrait penser qu'il en va plus ou moins de même de l'exercice de la 
prérogative, mais la jurisprudence canadienne est à toutes fins utiles muette sur la 
question et les auteurs ne sont guère plus diserts98. On notera tout de même le 
passage suivant de l'ouvrage d'Henriette Immarigeon qui, parlant de l'ancien article 3, 
paragr. (6), de la Loi sur la responsabilité de la Couronne, repris par l'article 8 de la loi 
actuelle, écrit que : 


186. La signification du texte — L'allusion au pouvoir exercé en vertu d'une 
loi ne pose pas en soi de difficultés d'interprétation. Par contre, que faut-il 
entendre par l'exercice d'un pouvoir conféré par la prérogative?  


 Les fonctions exercées en vertu des prérogatives sont de deux espèces : 
les unes tendent à l'adoption de dispositions générales à caractère législatif. 
C'est ainsi que l'exécutif adopte en vertu de la prérogative des règlements, des 
ordres en conseil, des arrêtés. Les autres ont pour but de statuer sur des cas 
particuliers. Le Souverain, par l'organe du Gouverneur en conseil continue à 
exercer certaines fonctions résiduelles en émettant des lettres patentes, en 
prononçant des proclamations, en accordant son pardon, ou bien en procédant à 
diverses nominations. 


 Peut-on penser que le législateur visait cette seconde catégorie de 
pouvoirs en adoptant le paragraphe 6 de l'article 3? Si oui, il faudrait convenir 
que cette réserve serait l'expression d'une prudence excessive, car on ne peut 
concevoir comment, dans un pareil cas, la loi de 1953 pourrait être invoquée par 
la victime d'un dommage. Les conditions d'application de la loi et plus 
spécialement l'obligation de prouver la faute telle que nous l'avons définie, et 
d'établir que le dommage a été causé par un préposé ou un agent de la 
Couronne agissant dans l'exécution de ses fonctions ne sauraient être réunies 
lorsque l'acte ou l'omission est le fait du Souverain ou de son représentant. 


 Par contre, il paraît beaucoup plus légitime de penser que la mesure 
adoptée concerne les pouvoirs qui font l'objet de la première catégorie que nous 
venons d'évoquer : ceux qui ont un caractère législatif. La formule qui consiste à 
rapprocher sous le même paragraphe et dans une phrase unique les pouvoirs 


                                                 
97  Tock c. St. John's Metropolitan Area Board, [1989] 2 R.C.S. 1181, p. 1224 (j. Sopinka, qui souligne la 


difficulté de savoir ce que l'on entend par un préjudice inévitable et en propose d'ailleurs sa propre 
acception). 


98  Voir Peter W. Hogg, Patrick J. Monahan et Wade K. Wright, supra, note 14, p. 188-189, commentant 
l'arrêt Burmah Oil Co. v. Lord Advocate, [1965] A.C. 75 (H.L.). 
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conférés par une loi et ceux qui trouvent leur source dans la prérogative incite à 
conclure que le législateur a songé aussi bien aux lois qu'aux règlements, aux 
arrêtés et aux ordres en conseil. Si bien que dans cette hypothèse, les pouvoirs 
conférés par la prérogative ne se distinguent pas de ceux qui sont accordés par 
la  loi.  […]99 


[156] Serait-ce donc que l'exercice de la prérogative de pardon, pouvoir discrétionnaire 
et politique (quoique particularisé), serait à l'abri de toute poursuite en responsabilité 
civile? C'est la conclusion à laquelle la Cour en arrivait plus tôt dans le cas du pouvoir 
de pardon consacré à l'article 748 C.cr. (et dispositions antérieures) et exercé par le 
gouverneur en conseil. Devrait-il en aller de même dans le cas du pouvoir qu'exerce le 
ministre en vertu des articles 696.1 et s. (et dispositions antérieures)100. Nous ne le 
croyons pas, pour les raisons expliquées plus haut : la responsabilité civile de l'État 
peut être engagée en raison de la manière dont le ministre exerce ou n'exerce pas son 
pouvoir, lorsque la preuve établit sa mauvaise foi. 


[157] Il n'est de toute façon pas utile de trancher définitivement la question de 
l'immunité dont jouit le gouvernement en rapport avec l'exercice de cette mission 
ministérielle particulière puisque la Cour est par ailleurs d'avis qu'en l'espèce, la preuve 
prépondérante n'a pas été faite d'une faute répondant à la norme de l'intention 
malveillante, pas plus du reste qu'elle n'a été faite d'un autre type de faute lourde ou 
même d'une faute simple. 


La  conduite  de  l’administration   fédérale 


[158] Il convient de revenir brièvement sur les faits. 


[159] Le 24 avril 1967, M. Hinse envoie au ministre de la Justice du Canada ses 
félicitations pour sa récente nomination. Il indique qu'il lui fera parvenir dans les 
prochains mois un exposé de son cas afin qu'il intervienne conformément à l'article 
596 C.cr. Le 19 juillet 1967, il s'exécute. Il explique avoir obtenu des déclarations sous 
serment de trois des cinq véritables auteurs du crime, dont il joint des photocopies, 
l'innocentant. Quelques jours plus tard, le 28 juillet 1967, l'administration fédérale 
demande au sous-ministre de la Justice du Québec de lui fournir une copie du rapport 
de police et d'autres renseignements quant à cette affaire. Le 16 août 1967, le sous-
ministre associé, affaires criminelles, du ministère de la Justice du Québec, lui répond 
qu'il serait davantage indiqué qu'on lui fasse parvenir les déclarations sous serment 
envoyés par M. Hinse. Le 18 octobre 1968, un fonctionnaire du ministère de la Justice 


                                                 
99  Henriette Immarigeon, La responsabilité extra-contractuelle de la Couronne au Canada, Montréal, 


Wilson et Lafleur (limitée), 1965, p. 202-203. 
100  Voir par ex. : Karen Horsman et Gareth Morley, supra, note 16, p. 1-25, qui notent que « [l]ower 


courts have accepted government submissions that for some prerogative powers, no legal actions of 
any k ind are possible, even when it is alleged that the prerogative has been exercised improperly and 
in bad faith ». 
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du Canada écrit au ministère du Solliciteur général fédéral pour lui indiquer que la 
demande de M. Hinse a été oubliée, son dossier ayant été envoyé au Service 
pénitentiaire canadien qui ne l'a jamais retourné. Il souhaite savoir si M. Hinse veut 
envoyer des copies des déclarations sous serment et sa lettre au procureur général du 
Québec, sans quoi sa demande sera rejetée.  


[160] Entre-temps, l'épouse de M. Hinse invite le ministre de la Justice du Canada et 
l'adjoint spécial au Solliciteur général du Canada à étudier la demande de révision de 
son conjoint. Elle fait aussi parvenir au ministre fédéral de la Justice une copie d'une 
lettre envoyée à Sa Majesté la Reine. On lui répond que le ministère est 
« présentement à faire étude approfondie de ce dossier ». Le 7 février 1969, une lettre 
est envoyée au nom du commissaire du Service pénitentiaire canadien au directeur de 
l’Institut   Leclerc.   On   souhaite   vérifier   si   M. Hinse veut envoyer des copies de ses 
déclarations sous serment et sa lettre au procureur général du Québec, sans quoi sa 
demande sera rejetée.  


[161] Aussitôt, le 17 février 1969, M. Hinse envoie au sous-ministre de la Justice du 
Québec une copie de la lettre du Service pénitentiaire canadien, de sa demande de 
révision et des trois déclarations sous serment, tout en soulignant les avoir déjà 
envoyées en 1966. Il demande encore une fois l'obtention d'un nouveau procès. Le 
même jour, il fait parvenir une lettre au Commissaire du Service pénitentiaire canadien, 
lui expliquant être surpris de devoir envoyer une nouvelle fois les déclarations sous 
serment au ministère de la Justice du Québec, alors que ce dernier lui a indiqué que 
ses démarches devaient se faire auprès du ministère fédéral de la Justice.  


[162] Puis, le 22 décembre 1971, le directeur de la section du droit pénal du ministère 
fédéral de la Justice avise Mme Monique Lauzon, de la division de la clémence et du 
contentieux de la Commission nationale des libérations conditionnelles, qu'après avoir 
« soigneusement étudié le dossier de Monsieur Réjean Hinse », il n'y a pas lieu de lui 
accorder un nouveau procès. Mme Lauzon en informe M. Hinse le 10 février 1972. 


[163] Pour bien comprendre ce rejet de la demande de révision de 1967, il faut aussi 
examiner le traitement réservé à la demande parallèle de pardon absolu de M. Hinse. 
Le 30 mars 1971, le greffier adjoint du Conseil privé informe le Solliciteur général que la 
demande de pardon de M. Hinse a été étudiée par un comité spécial, dont on trouve les 
observations en annexe de cette lettre. Ce même comité se dit d'avis qu'il n'y a pas 
suffisamment de faits nouveaux pour conclure à l'innocence de M. Hinse. Il demande 
cependant qu'à partir de l'enquête effectuée, le ministère du Solliciteur général 
approfondisse l'affaire et décide s'il faut lui accorder un nouveau procès. À noter que 
M. Hinse aurait appris le 22 novembre 1971 seulement que sa demande de pardon 
absolu était rejetée. 


[164] La Cour est d'accord avec M. Hinse qu'au delà des formules creuses que l'on 
retrouve dans certaines lettres, la preuve permet difficilement de voir quelles 
démarches, en particulier, furent entreprises par l'administration fédérale lors de l'étude 
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de sa demande de révision. On sait cependant que le comité spécial du bureau du 
Conseil privé a examiné la demande de pardon absolu de M. Hinse et que les 
renseignements alors recueillis ont vraisemblablement été considérés par le ministre 
lorsqu'il s'est agi de décider du sort de la demande de révision. Si cet examen était 
suffisant pour déterminer que M. Hinse n'avait pas prouvé son innocence et qu'il ne 
pouvait se voir accorder un pardon absolu, cela ne signifie pas cependant que sa 
demande   de   révision   devait   nécessairement   être   rejetée.   D’un   autre   côté,   on   ne   peut  
pas   présumer   non   plus   que   le   ministre   n’a   pas   donné   suite   à   la   recommandation du 
Comité spécial.  


[165] Quoi   qu’il   en   soit,   la   juge   commet   une   erreur   lorsqu'elle   évalue   le   caractère  
sérieux de l'examen effectué par le ministre à la lumière des pouvoirs accordés à un 
commissaire en vertu de la partie I de la Loi sur les enquêtes101, lesquels ne lui seront 
accordés qu'en 2002102. De même, si elle pouvait s'inspirer des propos de l'étude de 
Philip Rosen103, elle ne pouvait présumer qu'on y retrouvait une description adéquate 
de la procédure à être suivie au ministère de la Justice vingt-cinq ans plus tôt, de 1967 
à 1971. Cette approche, viciée au départ par un anachronisme, altère la justesse du 
reproche adressé à l'administration fédérale de ne pas avoir confié à un avocat la tâche 
de   rédiger   un   rapport   décrivant   l'enquête,   d’analyser   le   droit applicable, de faire une 
recommandation au ministre, etc. Bref, la juge commet une erreur de droit en 
déterminant, à partir des normes et des pratiques actuelles, ce que constituait une 
étude sérieuse à l'époque de la première demande de révision. 


[166] À cet égard, la décision du juge Rothstein, alors à la Cour fédérale, dans 
Thatcher c. Canada (Procureur général)104, laquelle porte sur une demande de 
clémence   datant   de   1989,   est   instructive   quant   aux   obligations   qui   s’imposaient   au  
ministre lors de la réception   d’une   demande   de   clémence   assujettie   au   régime   en  
vigueur   avant   la  réforme  de  2002.  Voici  ce  qu’écrit  le  juge  Rothstein : 


9 Bien que les observations de lord Diplock doivent maintenant être 
examinées au Canada dans le contexte de la Charte, elles offrent certaines 
directives relativement à la nature de la procédure. Sauf dans la mesure exigée 
par la Charte, les   procédures   en   vertu   de   l’article   690   ne   sont   pas   l’objet   de  
droits.  Une  demande  de  clémence  est  présentée   lorsqu’une  personne  déclarée  
coupable a épuisé ses recours pour faire valoir ses droits. En conséquence, bien 
que  le  ministre  ait  une  obligation  d’agir  équitablement  en  vertu  de  la  Charte,  cette  
obligation   doit   être   examinée   en   fonction   du   fait   qu’il   n’existe   pas   de   litige   en  
instance entre le ministère public et le requérant. 


                                                 
101  L.R.C. (1985), c. I-11. 
102  Loi de 2001 modifiant le droit criminel, supra, note 13. 
103  Philip Rosen, Les condamnations injustifiées dans le système de justice pénale, Direction de la 


recherche parlementaire, Bibliothèque du Parlement, janvier 1992.  
104  Supra, note 51. 
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10  Le   fait  que   la   fonction  du  ministre  de   la  Justice  en  vertu  de   l’article  690  
constitue un « archétype   d’acte   de   nature   purement   discrétionnaire » se 
manifeste   dans   la  grande   latitude  accordée  au  ministre  dans   l’exercice de son 
pouvoir discrétionnaire. Aucune disposition législative ne prévoit la façon dont le 
ministre devrait exercer son pouvoir discrétionnaire. Il  n’y  a  pas  d’exigence  quant  
au  type  d’enquête  auquel  il  doit  procéder  en  vertu  de  l’article  690. 


[…] 


13 Compte tenu de la nature des procédures en vertu de l'article 690 et des 
conséquences pour l'intéressé, je suis d'avis que l'obligation du ministre d'agir 
équitablement en vertu de l'article 690 a une ampleur moindre que celle 
applicable aux procédures judiciaires. Dans l'exercice de son pouvoir 
discrétionnaire en vertu de l'article 690, le ministre doit agir de bonne foi et 
procéder à un examen sérieux pourvu que la demande ne soit ni futile ni 
vexatoire. La personne déclarée coupable devrait avoir une possibilité 
raisonnable d'exposer sa cause. Cependant, les procédures en vertu de l'article 
690 ne constituent pas un appel sur le fond. Il n'existe pas de droit général de 
divulgation de tout ce dont le ministre ou ses fonctionnaires ont tenu compte. 


14 Les demandes sérieuses découleront habituellement de l'existence de 
certaines questions nouvelles susceptibles d'indiquer qu'il y a eu erreur judiciaire. 
Dans la mesure où l'enquête du ministre révèle l'existence de renseignements 
nouveaux, la personne déclarée coupable devrait recevoir une divulgation 
adéquate de ces renseignements. La façon dont le ministre divulgue ces 
nouveaux renseignements pertinents — qu'il remette les documents mêmes ou 
communique seulement l'essentiel des renseignements qu'il a obtenus — 
dépendra des circonstances de chaque affaire, compte tenu du droit d'une 
personne déclarée coupable d'avoir une possibilité raisonnable d'exposer sa 
cause. 


15 À titre exceptionnel, lorsqu'il existe de nombreux renseignements 
nouveaux susceptibles de fournir un fondement raisonnable de conclure à une 
erreur judiciaire, le ministre peut juger nécessaire d'examiner des documents 
dans les dossiers de la police ou du poursuivant. Dans un tel cas, les documents 
ou tout au moins l'essentiel des documents que le ministre ou ses fonctionnaires 
examinent — lorsque le requérant n'en est pas déjà au courant — devraient lui 
être divulgués. Cependant, le ministre n'a aucune obligation générale d'examiner 
les dossiers de la police et du poursuivant tout simplement parce qu'une 
personne déclarée coupable a présenté une demande. 


[Soulignement ajouté.] 


[167] Il ressort de cet arrêt : 


20
13


 Q
C


C
A 


15
13


 (C
an


LI
I)







500-09-021656-111  PAGE : 72 
 


 


 qu’une   demande   de   clémence   est   présentée   lorsqu’une   personne   déclarée  
coupable a épuisé ses recours; 


 que  le  ministre   jouit  d’un  pouvoir  discrétionnaire  étendu; 


 qu’il   n’y   a   pas   d’exigence   quant   au   type   d’enquête   auquel   le   ministre   doit  
procéder; 


 qu’il  n’y  a  pas  d’obligation  pour  le  ministre  de  motiver  sa  décision;; 


 que le ministre doit agir de bonne foi et procéder à un examen sérieux, ce qui 
ne signifie nullement   qu’il  doive  examiner   les  dossiers  de  police. 


[168] Appliquée à notre cas, cette norme de conduite décrite par le juge Rothstein 
suscite les commentaires suivants. La demande de révision de M. Hinse a été faite 
alors   qu’il   n’avait   pas   épuisé   ses   recours   en appel. De plus, elle se fonde 
principalement sur les déclarations sous serment obtenues de Yvon Savard, Laurent 
Beausoleil et Claude Levasseur, qui reconnaissent avoir participé au vol et affirment 
souhaiter témoigner afin d'innocenter M. Hinse. Or, comme l'expliquait cette Cour en 
1994, leurs témoignages pouvaient paraître suspects105 : 


If the fresh evidence of the persons who admitted participating in the armed 
robbery is believed by the trier of fact it would have altered the results at trial. 
However this testimony may be suspect because these witnesses failed to offer 
their evidence at the time of the original trial. 


While Appellant reproaches his lawyer for this failure, it should be borne in mind 
that they could not have done so at the time, without serious detriment to their 
own cases. Beausoleil, who now admits having participated in the armed 
robbery, was represented by the attorney who acted for the Appellant, pleaded 
not guilty at his trial, and raised a defence of alibi. Thirty (30) years later, when 
this testimony is offered, Beausoleil is protected from the consequences because 
he has served his sentence, and even obtained a pardon. Véronneau was 
acquitted, and is no longer in jeopardy. Savard has been condemned to life 
imprisonment for another unrelated offence. 


[169] Dans la même veine, il est aussi difficile de faire totalement abstraction du fait 
que,   lors  du  procès  de  M.  Hinse,   le   juge  Côté  a  tenu  des  propos  très  durs  à  l’endroit  de  
ce   dernier,   ne   croyant   pas   sa   défense   d’alibi   qui,   selon   lui,   éta it montée de toutes 
pièces.   On   peut   aisément   suspecter   que   le  ministre   n’est   pas   demeuré   insensible   au  
peu de crédibilité que le juge Côté a accordé à M. Hinse. Le ministre pouvait donc ne 
pas prêter foi aux déclarations sous serment. Certes, celles-ci indiquaient la possibilité 
d'une erreur judiciaire. Devant cette éventualité, une étude sérieuse du dossier de 


                                                 
105  Hinse c. R., supra, note 3. 
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M. Hinse s'imposait. D'ailleurs, le comité spécial du Bureau du Conseil privé qui 
recommanda de ne pas accorder de pardon absolu à M. Hinse suggéra « that the case 
be referred to your department [Solliciteur général] for further study in this matter based 
on our above inquiry, and for the Minister's approval as to whether Mr. Hinse should be 
given a new trial ». 


[170] Tel que mentionné, il est difficile d'évaluer avec précision la nature de l'étude 
faite en raison du caractère sommaire de la preuve administrée. S'il est vrai que 
M. Hinse « n'a fait témoigner aucun fonctionnaire fédéral » pour démontrer l'absence 
d'étude   sérieuse,   l’appelant   n'a   pu   produire   un document expliquant les démarches 
entreprises   par   l'administration   fédérale.   Reste   qu’aucune   inférence   négative   ne   peut  
être   tirée   de   la   brièveté   de   la   décision   du  ministre   qui,   à   l’époque,   n’avait   pas   à   être  
motivée   et   dont   on   ne   peut   présumer   qu’elle   ait été guidée par une intention 
malveillante,   la  bonne  foi  devant   toujours   se  présumer  en  vertu   de  l’article  2805  C.c.Q. 


[171] De   plus,   la   juge   a   eu   tort   de   mettre   l’accent   sur   les   délais   qui   ont   précédé   la  
décision du ministre car, à supposer même que cela puisse constituer une faute, 
celle-ci ne peut être la cause des dommages allégués par M. Hinse.   Ainsi   que   l’écrit  
l’appelant   dans   son  mémoire,   « ce ne sont pas les délais préalables à la décision qui 
sont la cause du préjudice allégué, mais plutôt la décision elle-même ». Il appert en 
effet que M. Hinse  n’aurait  pas  été  dans  une  meilleure  position  si  sa  demande  avait  été  
rejetée plus tôt, au début des années 1970 par exemple. Il aurait quand même vécu par 
la  suite  avec  les  stigmates  d’une  personne  reconnue   coupable au criminel. 


[172] Or, voici un autre volet du jugement qui prête à critique. La juge de première 
instance   tient   pour   acquis   que   si   le   ministre   avait   agi   promptement,   l’erreur   judiciaire  
aurait été rapidement identifiée106.  Rien  n’est  moins  sûr. 


[173] Saisie du pourvoi interjeté par M. Hinse lui-même en 1991, notre cour a posé le 
problème dans les termes suivants :  


The principal issue in the original trial was the identification of the Appellant as 
one of the perpetrators of the crime.  The issue before this Court is whether the 
fresh evidence, as well as the disclosure of certain irregularities, justify an 
acquittal or an order for a new trial pursuant to section 686 of the Criminal Code. 


[Soulignement ajouté.] 


[174] La Cour s'est ensuite livrée à un examen détaillé et exhaustif de la preuve 
administrée au procès et de la nouvelle présentée par M. Hinse à l'appui de son 
pourvoi. Voici maintenant pourquoi, à partir de cette étude, elle n'a pas opté pour 
l'acquittement. Le juge Steinberg : 


                                                 
106  Jugement dont appel, supra, note 1, paragr. 97. 
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After setting aside the evidence respecting the automobile intercepted 
prior to the commission of the armed robbery, there remains the identification 
evidence of the two victims and the alibi evidence presented by the accused.   


The persons who committed the criminal act were in the residence of the 
victims for a period of approximately one hour and fifteen minutes, and during 
that time the victims had a full opportunity to observe them.  Generally visual 
identification is not the strongest evidence, however the circumstances in this 
case, namely the lighting conditions, the duration of time available to the victims 
to observe the criminals, and the proximity of the victims to the persons identified 
are factors which lend credence to this identification. 


  Rosaire Grenier first saw and identified the Appellant at the Mont-Laurier 
Police Station.  This identification could not in any way have been tainted by 
irregularities in the subsequent line-up.   


 At the preliminary inquiry and at the subsequent trial each of the victims 
pointed out and clearly identified the Appellant as one of the perpetrators of this 
criminal act.   


This evidence alone is sufficient for a properly instructed jury acting 
reasonably to convict the accused, if the evidence in support of the alibi, as well 
as the new testimony  of the admitted perpetrators of the crime, failed to raise a 
reasonable doubt in their minds.  


 As pointed out in the original judgment there were inconsistencies, 
contradictions and lapses in the alibi evidence.  Some of these remain and the 
credibility of the alibi witnesses can only be assessed by a trier of fact.   


 The evidence which contradicts the original assertion by officer Scott at 
trial that the Appellant was one of the individuals seen by him in an automobile in 
the vicinity of the home of the victims  prior to the armed robbery, and the recent 
recantation of this evidence by Officer Scott bolsters the credibility of the 
Appellant.   


 If the fresh evidence of the persons who admitted participating in the 
armed robbery is believed by the trier of fact it would have altered the results at 
trial.  However this testimony may be suspect because these witnesses failed to 
offer their evidence at the time of the original trial.  


  While Appellant reproaches his lawyer for this failure, it should be borne 
in mind that they could not have done so at the time, without serious detriment to 
their own cases.  Beausoleil, who now admits having participated in the armed 
robbery, was represented by the attorney who acted for the Appellant, pleaded 
not guilty at his trial, and raised a defence of alibi.  Thirty (30) years later, when 
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this testimony is offered, Beausoleil is protected from the consequences because 
he has served his sentence, and even obtained a pardon.  Véronneau was 
acquitted, and is no longer in jeopardy.  Savard has been condemned to life 
imprisonment for another unrelated offence. 


 I consider the fresh evidence together with all the evidence presented at 
trial, namely the visual identification by the victims who saw the perpetrators of 
this armed robbery for a continuous period in excess of an hour at close range 
and under reasonable lighting conditions, as well as the very first identification of 
the Appellant by Grenier during the accidental encounter at the Police Station.  In 
my view they are not sufficiently clear and conclusive to justify acquittal of the 
Appellant at this stage.  


[Soulignement ajouté.] 


[175] Comment dans un pareil contexte conclure que l'erreur judiciaire aurait été 
rapidement découverte entraînant ainsi le prononcé d'un verdict d'acquittement d'une 
façon tout aussi rapide? Au contraire, tout porte à croire que le chemin à parcourir pour 
parvenir à l'acquittement aurait été passablement plus long et plus tortueux que ce qu'a 
déduit sommairement la juge de première instance. 


[176] Dès lors,   d’affirmer   comme   cette   dernière  que   le  ministre  aurait  nécessairement  
dû exercer son pouvoir de clémence dans le sens souhaité par M. Hinse paraît 
hautement spéculatif et constitue une erreur. 


[177] Il ne s'agit pas ici d'affirmer que les ministres qui se sont succédé devaient être 
convaincus de l'innocence de M. Hinse pour que naisse une obligation de faire usage 
de l'un ou l'autre des pouvoirs discrétionnaires qui leur étaient dévolus. Tel qu'indiqué 
précédemment, leur obligation consistait à faire de bonne foi un examen sérieux des 
demandes qui leur étaient présentées. Or, il n'est pas possible d'inférer des refus 
auxquels se sont heurtées les demandes de M. Hinse que les différents ministres de la 
Justice ne se seraient pas livrés à un tel examen ou auraient agi de manière 
malveillante à son endroit. Pareille inférence ne peut tout simplement pas être tirée du 
dossier, cela dit malgré toute la déférence due au jugement de première instance en 
pareille matière. 


[178] Il y a une grande marge entre, d'une part, conclure a posteriori et suivant le poids 
des probabilités qu'il y a eu erreur judiciaire et, d'autre part, faire le constat que 
l'innocence de M. Hinse s'imposait avec une évidence telle que tous ceux qui ne l'ont 
pas reconnu très tôt étaient de mauvaise foi et ont commis une faute en n'annihilant pas 
sans délai les effets du verdict de culpabilité.  


[179] En ce qui a trait à la demande du 23 juillet 1980, qui survient 8 ans plus tard et 
qui tient sur une page, M. Hinse se contente d'affirmer avoir « été victime d'une erreur 
judiciaire [à la] suite à [d'] une méprise d'identification ». Le 30 décembre 1980, sa 
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demande de révision est refusée, car on la considère vague. On précise néanmoins 
avoir consulté le jugement le condamnant avant de rejeter sa demande. La Cour ne 
peut voir là une quelconque faute du ministre. 


[180] La demande de révision faite le 9 mars 1981 paraît plus étoffée : M. Hinse y 
allègue l'erreur d'identification lors de la parade de décembre 1961, le fait qu'il était 
avec son épouse lorsque le vol a été commis, l'identité des véritables auteurs du crime, 
les raisons pour lesquelles ils ne témoignèrent pas à son procès, l'erreur d'identification 
de l'agent Scott et les déclarations sous serment l'innocentant. 


[181] Le 23 septembre 1981, cette nouvelle demande de révision est refusée, le 
ministre étant d'avis qu'il n'existe pas de circonstances exceptionnelles justifiant son 
intervention. Il est vrai que la plupart des faits allégués par M. Hinse sont les mêmes 
que ceux soutenant sa demande de 1967. Sont cependant nouvelles les allégations 
quant à la mauvaise identification par l'agent Scott et celles qui portent sur la conduite 
des avocats et du juge pendant son procès. Vu le peu de détails fournis par M. Hinse, 
ces nouvelles allégations fondées sur de vagues irrégularités commises par les 
policiers, les avocats et le juge du procès pouvaient paraître de peu de poids aux yeux 
du ministre. La lettre de refus précise que « l'étude approfondie » du dossier de 
M. Hinse ne révèle pas de circonstances exceptionnelles justifiant l'intervention du 
ministre. Peu importe l'ampleur réelle qu'a pu prendre cette « étude approfondie », la 
Cour   est   incapable  d’y  déceler  un  comportement  malveillant  ou  même  simplement   fautif  
selon   les  balises  établies  par  l’arrêt  Thatcher. 


[182] Quant au refus   de   la   demande   de   1990,   il   est  d’une  nature  particulière.  Tout  en  
reconnaissant   l’existence   de   nouveaux   éléments   de   preuve,   la   ministre   de   la   Justice  
refuse   d’exercer   les  pouvoirs  discrétionnaires  que   lui  confère   l’article  690  C.cr., car elle 
considère, avec raison, que la Cour peut être saisie de la question sans son 
intervention.   Elle   invite  cependant   l’avocat  de  M. Hinse à bien vouloir lui rappeler le cas 
de ce dernier si la Cour refusait de donner suite à ses démarches, laissant clairement 
entendre   par   là   qu’elle   serait   alors   disposée   à   exercer   les   pouvoirs   que   lui   confère  
l’article   690   C.cr. On cherche en vain un comportement fautif et malveillant dans cette 
ligne de conduite. 


[183] En   résumé,  mis   à   part   un   délai   d’environ   un   an   entre   1967   et   1968   lors   duquel 
son dossier stagne sans raison valable, la Cour est d'avis que M. Hinse n'a pas 
démontré en quoi l'administration fédérale aurait été fautive lors du traitement de ses 
demandes de révision et de sa demande de pardon absolu et encore moins 
malveillante. Même en les considérant de manière globale, la Cour ne peut y voir un 
comportement fautif de la Couronne, qu'il s'agisse d'une négligence institutionnelle ou 
d'un comportement empreint de mauvaise foi. Il est malheureux que le ministre n'ait 
pas, en vertu de son pouvoir de révision, réparé l'injustice causée à M. Hinse et mis fin 
à cette erreur judiciaire, mais, à la lumière de la preuve alors disponible, rien n'indique 
que son examen du dossier ait été négligent. 
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[184] En raison de la conclusion à laquelle en   arrive   la   Cour,   l’analyse   pourrait   se  
terminer ici. La Cour croit néanmoins approprié de donner son avis sur les principes de 
droit applicables ici à l'évaluation du préjudice, au partage des responsabilités et aux 
indemnités octroyées par la juge à M. Hinse.  


Mise en contexte 


[185] La procédure introductive d'instance recherche la responsabilité solidaire de trois 
parties défenderesses, la Ville de Mont-Laurier, le gouvernement du Québec et le 
gouvernement du Canada. On sait, toutefois que M. Hinse a expressément fait remise 
aux deux premières, ne laissant à trancher au terme d'un débat judiciaire que la 
question de la responsabilité de l'administration fédérale. 


[186] La juge de première instance a consacré à cette situation un court chapitre qu'il 
convient de reproduire : 


III. RÔLE TENU PAR LA SOLIDARITÉ DANS LE CONTEXTE DE LA 
PRÉSENTE AFFAIRE  


[17] Dans le cadre du prononcé du présent jugement, le Tribunal ne peut pas 
passer sous silence le fait qu'en 1997, dans sa procédure introductive d'instance 
en responsabilité civile, Hinse visait à faire condamner solidairement les trois 
défendeurs, soit la Ville de Mont-Laurier, le PGQ et le PGC.  Or, par le biais de 
transactions qu'ils ont respectivement signées les 15 novembre 2002 et 2 
décembre 2010, la Ville de Mont-Laurier et le PGQ ont mis fin au litige qui les 
opposait à Hinse. 


[18] Afin de mesurer si ces règlements hors cour ont eu un quelconque impact 
sur le PGC qui, au départ, était, au même titre que la Ville de Mont-Laurier et le 
PGQ, l'un des défendeurs poursuivis solidairement, le Tribunal discutera comme 
suit des principes applicables en l'espèce. 


[19] Quand en effet, en 1997, Hinse intente son recours contre ces derniers, il 
leur reproche d'avoir contribué au préjudice dont il serait l'objet en commettant 
des fautes distinctes et successives, ce qui, selon lui, entraînerait la mise en 
œuvre  des  articles  1480  et  1526  du  Code  civil  du  Québec  qui  se  lisent  comme  
suit : 


« 1480. Lorsque plusieurs personnes ont participé à un fait collectif 
fautif qui entraîne un préjudice ou qu'elles ont commis des fautes 
distinctes dont chacune est susceptible d'avoir causé le préjudice, 
sans qu'il soit possible, dans l'un ou l'autre cas, de déterminer laquelle 
l'a effectivement causé, elles sont tenues solidairement à la 
réparation du préjudice. 
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[…] 


1526. L'obligation de réparer le préjudice causé à autrui par la faute 
de deux personnes ou plus est solidaire, lorsque cette obligation est 
extracontractuelle. » 


[20] Dans la mesure où Hinse aurait réussi à faire la preuve des fautes qu'il 
allègue, le Tribunal aurait conclu à une responsabilité solidaire entre les 
défendeurs. 


[21] L'article 1690 C.c.Q. prévoit toutefois que la remise expresse de dette 
accordée à un débiteur solidaire libère les autres codébiteurs de la part de celui 
qu'il a déchargé. En conséquence, en l'instance, les règlements hors cour 
relèvent Hinse d'avoir à prouver les fautes de la Ville de Mont-Laurier et du PGQ, 
le PGC ne pouvant, comme corollaire, qu'être tenu responsable du 
remboursement de la part du préjudice qu'il lui aurait causé. 


[22] Comme, de plus, à la suite de la transaction conclue entre le PGQ et 
Hinse, ce dernier a amendé sa procédure afin de ne réclamer au PGC que la 
portion qu'il lui attribue selon les différents chefs de dommages qu'il invoque, 
pour les fins du présent débat, respectant les dispositions plus haut citées, le 
Tribunal n'analysera que les demandes adaptées à cette nouvelle réalité et qui 
ne concernent que le PGC. 


[Renvois omis et soulignement ajouté.] 


[187] Cette prémisse posée, la juge s'emploie à identifier la ou les fautes attribuables 
aux préposés du gouvernement du Canada. Elle écrit à ce sujet : 


[55] « Les faits à l'origine de circonstances devant les tribunaux inférieurs 
[étayent] suffisamment [la] conclusion »  que les décisions originant des autorités 
fédérales gouvernementales sont fautives, le corollaire étant qu'Hinse n'en 
conteste ni la légalité ni la validité en intentant son recours en dommages-
intérêts.  L'argument que présente le PGC voulant que ce dernier avait 
l'obligation de procéder par le biais du contrôle judiciaire est en conséquence 
rejeté. En effet, vu ce qui précède, à partir de l'énumération et de l'analyse 
qu'effectue Hinse des événements qui se sont déroulés à partir de 1967, le 
Tribunal est d'opinion que la conduite du gouvernement fédéral est empreinte 
d'indifférence institutionnelle. 


[56] Voici plus précisément pourquoi. 


[57] Rappelons d'abord que, entre mars et novembre 1966, mettant sa 
sécurité et son intégrité physique en péril, la loi de l'omerta régnant au 
pénitencier, Hinse convainc trois des auteurs du vol de l'innocenter : dans les 
affidavits qu'ils signent, deux d'entre eux reconnaissent en outre leur participation 
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au crime commis en 1961.  Jusqu'à ce que la CPQ s'intéresse à son dossier en 
1988, malgré les multiples et pressants S.O.S. qu'il lance, personne ne l'écoute 
vraiment, personne ne l'assiste, personne ne vérifie ses allégations, personne ne 
tente de les valider. 


[58] Bref, personne ne s'en préoccupe, personne ne se mobilise pour lui 
porter main-forte, lui qui, au début de sa lutte est même encore emmuré dans la 
cellule du pénitencier.  Complètement laissé à lui-même, plongé dans ce gouffre 
de mutisme où il affronte sans jamais baisser les bras les obstacles auxquels il 
se bute, il persiste, décuplant les efforts.  Jouissant d'une liberté conditionnelle à 
partir de 1969, il poursuit son combat, portant sur ses épaules le stress que ce 
douloureux processus lui impose et assumant seul les coûts que commandent 
ses innombrables démarches et recherches. 


[59] Même si la Cour suprême l'acquitte le 21 janvier 1997, le gouvernement 
fédéral continue de faire la sourde oreille : il demeure en effet silencieux quand le 
ministre de la Justice du Québec lui propose de l'indemniser en vertu des Lignes 
directrices. 


[60] En outre, pendant plus de 13 ans, le PGC contestera avec fermeté et 
vigueur l'action qu'intente Hinse en 1997, perpétuant ainsi le déni de justice 
auquel ce dernier est confronté depuis plus de 35 ans.  Pis encore, à l'audience 
le PGC ira jusqu'à faire siennes les conclusions du psychiatre à qui il confie le 
mandat d'établir s'il existe un rapport entre l'état psychique qu'il retrouve chez 
Hinse et l'historique plus haut établi : au grand étonnement de l'avocat même qui 
avait réservé ses services, reconnaît ce dernier, l'expert déclarera que le « cadre 
structurant   de   […]   [l']incarcération   […]  a   […]   [tout  compte   fait]   favorisé   […]   [le]  
développement »  de Hinse. 


[61] Pour les motifs invoqués dans l'affaire Agence canadienne d'inspection 
des aliments  citée plus haut, le Tribunal est d'avis que le gouvernement fédéral 
est responsable des fautes qu'ont commises ses préposés et ses mandataires 
qui se sont principalement traduites par l'indifférence dont ils ont fait preuve à 
son  égard.    […] 


[Renvois omis.] 


[188] Pourtant, comme le font voir les paragraphes 19 et 20 reproduits ci-haut, la juge 
est loin d'avoir écarté la possibilité que tout ou partie du préjudice subi ne soit la 
conséquence de fautes distinctes qui auraient été commises par chacune des trois 
parties défenderesses. Elle se contente d'évacuer la difficulté en se réclamant d'une 
règle dont elle tire une inférence erronée en droit. Elle l'énonce en ces termes : 


[21] […]   En   conséquence,   en   l'instance,   les   règlements   hors   cour   relèvent  
Hinse d'avoir à prouver les fautes de la Ville de Mont-Laurier et du PGQ, le PGC 
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ne pouvant, comme corollaire, qu'être tenu responsable du remboursement de la 
part du préjudice qu'il lui aurait causé. 


[Renvoi omis.] 


[189] En l'espèce, les remises effectuées par M. Hinse ne peuvent avoir pour effet 
d'annihiler complètement les effets de la solidarité. Bien sûr, M. Hinse n'avait pas le 
fardeau de prouver les fautes des préposés de la Ville de Mont-Laurier et de ceux du 
gouvernement du Québec. Cela est d'autant plus évident que c'est lui-même qui devait 
en supporter les conséquences. Mais le constat que le fardeau de la preuve ne reposait 
pas sur les épaules de M. Hinse ne dispensait pas la juge d'appliquer le droit aux faits 
établis devant elle. Ainsi, dans toute la mesure où des postes de réclamation pouvaient 
relever de la responsabilité de plus d'un débiteur solidaire, les remises consenties par 
M. Hinse rendaient nécessaires l'examen des fautes causales et le partage des parts de 
responsabilité. En pareille situation, c'est le créancier qui doit supporter la part des 
débiteurs solidaires qu'il libère :  


1690. La remise expresse accordée à l'un des débiteurs solidaires ne libère les 
autres codébiteurs que pour la part de celui qu'il a déchargé; et si l'un ou 
plusieurs des autres codébiteurs deviennent insolvables, les portions des 
insolvables sont réparties par contribution entre tous les autres codébiteurs, 
excepté celui à qui il a été fait remise, dont la part contributive est supportée par 
le créancier. 


[…] 


[Soulignement ajouté.] 


[190] Il ne faut pas perdre de vue qu'en l'espèce, le gouvernement du Canada perd, du 
fait de M. Hinse, la subrogation à laquelle il aurait autrement droit à l'égard de tous les 
préjudices qui ne découlent pas de sa seule faute107. 


[191] Or, malgré la preuve claire de l'existence de fautes imputables aux préposés de 
la Ville de Mont-Laurier et à ceux du gouvernement du Québec, jamais la juge n'aborde-
t-elle les questions qui découlent de la part de responsabilité que M. Hinse devrait 
maintenant supporter en raison des remises faites. Ces parts, on le sait, s'évaluent en 
fonction de la gravité respective de chacune de celles qui ont été commises en 
application de l'article 1478 C.c.Q. Cette disposition, qui reprend la règle dégagée sous 
l'empire du Code civil du Bas-Canada, stipule en effet : 


1478. Lorsque le préjudice est causé par plusieurs personnes, la responsabilité 
se partage entre elles en proportion de la gravité de leur faute respective. 


                                                 
107  Article 1531 C.c.Q. 
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La faute de la victime, commune dans ses effets avec celle de l'auteur, 
entraîne également un tel partage. 


[Soulignement ajouté.] 


[192] La juge aborde le litige comme s'il coulait de source que toutes les 
conséquences néfastes indiquées par M. Hinse ne découlent que de la seule faute 
qu'elle impute au gouvernement du Canada, en l'occurrence l'inertie institutionnelle 
seule. Elle s'exprime ainsi : 


B. Si oui, existe-t-il un lien de causalité entre le préjudice qu'Hinse se 
plaint d'avoir subi et la faute qu'il reproche au PGC d'avoir commise? 


1. Le droit 


[…] 


2. L'application de ces principes à la présente affaire 


[93] Aussi, selon le PGC, n'existerait-il aucun lien de cause à effet entre le 
préjudice qu'Hinse aurait subi en raison du délai qui s'est écoulé entre les 
premières lettres qu'il envoie en 1967 aux autorités fédérales pour les 
sensibiliser à l'injustice qu'il subit et l'arrêt que la Cour suprême prononce en 
1997. 


[94] Hinse n'est pas du même avis.  Le Tribunal retient son opinion. 


[95] Après avoir réitéré que, dès l'obtention des affidavits disculpatoires, il 
avait signalé au gouvernement concerné l'erreur judiciaire dont il avait été 
victime, qui commandait un examen sérieux de son cas, Hinse affirme que le 
ministre fédéral de la Justice avait l'obligation d'agir dans les plus brefs délais.  
La simple existence des pouvoirs qui lui sont conférés en ce domaine atteste en 
effet de l'importance qu'ils soient judicieusement et consciencieusement exercés.  
Il aurait donc dû pratiquer une enquête approfondie aussitôt alerté, soutient 
Hinse.  Selon lui en effet, que les autorités soient demeurées imperméables à 
ses appels constitue une conduite répréhensible qui s'est traduite par une faute 
qui s'est par la suite aggravée en se perpétuant dans le temps. 


[96] Rappelons, si tant est qu'il soit nécessaire de le faire, que pendant trois 
décennies Hinse a sollicité l'aide d'au moins huit ministres fédéraux de la Justice 
différents, de quelques premiers ministres, de nombreux solliciteurs généraux et 
de leurs adjoints, de plusieurs commissaires du Service pénitentiaire canadien et 
de la Commission des libérations conditionnelles, de différents coordonnateurs, 
conseillers de ministres et autres personnes en autorité au sein du 
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gouvernement fédéral.  Aucun d'eux ne s'est jamais inquiété de l'alarme qu'il 
sonnait. 


[97] Vu ce qui précède, le Tribunal est d'avis qu'en raison de son incurie, le 
gouvernement fédéral a omis d'accorder aux nombreuses et insistantes requêtes 
de Hinse le sérieux et la célérité qu'elles méritaient.  Ce comportement fautif, qui 
s'échelonne sur une période de 40 ans, est le fruit d'une attitude irresponsable.  
Si le PGC avait agi promptement et avec compétence, l'erreur judiciaire aurait 
rapidement été identifiée.  En conséquence, il y a tout lieu de croire que 
l'acquittement de Hinse aurait été prononcé au plus tard au milieu des années 
70.  Entre 67 et 76, constatant que les autorités prêtaient une oreille attentive à 
ses propos, il aurait au moins eu l'espoir de bientôt pouvoir franchir la ligne 
d'arrivée. 


[98] Aussi, les faits que les paragraphes 39 à 77 du présent jugement 
illustrent, estime le Tribunal, et qu'Hinse a prouvé par présomption de faits, 
établissent le lien de causalité existant entre le préjudice qu'il subit et les fautes 
qu'a commises le PGC jusqu'à maintenant. 


[Renvois omis.] 


[193] De l'avis de la Cour, il y a ici méprise. Comme nous le verrons un peu plus loin, 
même en supposant que la conduite de l'administration a été fautive, certains postes de 
réclamation retenus ne peuvent avoir été causés par sa seule faute. Dit avec égards, 
dans la mesure où il y avait solidarité entre les trois parties défenderesses concernant 
certains chefs de réclamation, l'exercice auquel la juge s'est livrée est entaché d'une 
erreur de principe. 


[194] Il faut le dire, l'exercice requis dans un cas aussi particulier se révélait fort 
délicat. Il était en effet nécessaire de procéder à l'évaluation et au partage de 
responsabilité entre plusieurs acteurs fautifs susceptibles, à divers degrés, d'avoir 
causé des préjudices s'étant manifestés de différentes façons et à différentes époques, 
le tout au cours d'une longue période. 


[195] Ainsi, dans l'hypothèse même où elle aurait été fondée de retenir la 
responsabilité de l'administration fédérale, la juge devait d'abord isoler les préjudices 
attribuables à la conjugaison de plusieurs fautes, et déterminer ensuite, en termes de 
pourcentage, la gravité respective de celles commises par les préposés de chacune 
des parties impliquées. Elle devait ensuite déduire du total payable au créancier les 
parts qui seraient revenues à la Ville de Mont-Laurier et au gouvernement du Québec, 
celui du Canada n'étant redevable que du reliquat. Elle devait aussi évaluer isolément 
les préjudices attribuables à la seule faute de l'administration fédérale. 


[196] La situation révélée par la preuve nécessitait une analyse certainement plus 
pointue que celle à laquelle la juge s'est livrée, d'autant que la faute imputée à 
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l'administration fédérale serait intervenue une fois M. Hinse reconnu coupable et 
incarcéré. 


[197] Il tombe sous le sens que le gouvernement du Canada est totalement étranger à 
tous les événements qui sont à l'origine de l'erreur judiciaire survenue au début des 
années soixante. La juge retient que l'inertie reprochée à l'administration fédérale aurait 
retardé le prononcé d'un verdict d'acquittement : 


[97] […]    Ce  comportement  fautif,  qui  s'échelonne sur une période de 40 ans, 
est le fruit d'une attitude irresponsable.  Si le PGC avait agi promptement et avec 
compétence, l'erreur judiciaire aurait rapidement été identifiée.  En conséquence, 
il y a tout lieu de croire que l'acquittement de Hinse aurait été prononcé au plus 
tard au milieu des années 70.  Entre 67 et 76, constatant que les autorités 
prêtaient une oreille attentive à ses propos, il aurait au moins eu l'espoir de 
bientôt pouvoir franchir la ligne d'arrivée. 


[Renvoi omis et soulignement ajouté.] 


[198] Autrement dit, l'inertie institutionnelle aurait fait en sorte que certains volets du 
préjudice encore existant en 1976 se seraient prolongés au delà de ce moment, et 
même, selon la juge, après le verdict d'acquittement inscrit par la Cour suprême en 
1997. Il s'ensuit aussi que les fautes initiales imputables à la Ville de Mont-Laurier et au 
gouvernement du Québec auraient cessé de produire certains de leurs effets néfastes 
en 1976, n'eut été de l'indifférence institutionnelle du gouvernement du Canada. 


[199] La juge ne l'exprime pas en ces termes, mais son exercice d'évaluation du 
préjudice correspond à celui requis dans le cas d'un novus actus interveniens. 


[200] La Cour estime qu'aucune faute causale n'est attribuable aux préposés du 
gouvernement du Canada. Si, toutefois, il avait fallu conclure en sens contraire, la 
plupart des conséquences néfastes subies par M. Hinse et reconnues par la juge 
découleraient en réalité de la conjugaison de plusieurs fautes. Dans certains cas, le 
gouvernement du Canada y est totalement étranger. Par ailleurs, la prolongation dans 
le temps des stigmates reliés à la déclaration de culpabilité serait la conséquence de la 
seule inertie coupable de l'administration fédérale, cette faute ayant alors joué à cet 
égard le rôle d'un novus actus interveniens. 


[201] Sous cet éclairage, il convient maintenant de commenter brièvement les postes 
de réclamation accordés par la Cour supérieure. 
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Les dommages pécuniaires 


1- La perte de revenus 


[202] M. Hinse a obtenu en Cour supérieure un montant de 127 214 $ pour la perte de 
revenus  qu’il  a  subie  en  raison  du  fait  qu’il  a  pris  sa  retraite  à  60  ans  au  lieu  de  65  ans.  
L'appelant soutient qu'il n'existe aucun lien de causalité entre la décision de M. Hinse 
de prendre sa retraite plus tôt et l'action des préposés de la Couronne fédérale. Il a 
raison.  


[203] Travaillant dans l'industrie de la construction, M. Hinse avait l'opportunité de 
prendre sa retraite à partir de l'âge de 55 ans. Toutefois, il avait comme objectif de 
travailler jusqu'à l'âge de 70 ans. Au cours de son témoignage, il rapporte avoir pris sa 
retraite   à   l'âge   de   60   ans   alors   qu’il   se   sentait  capable  de  travailler,  suivant  en  cela   le  
conseil de sa femme. Il venait alors d'entamer devant la Cour supérieure la poursuite 
qui sert de toile de fond au présent pourvoi. Appréhendant que celle-ci allait impliquer 
de nombreuses démarches, il a décidé de cesser de travailler. Bref, M. Hinse a 
volontairement choisi de prendre sa retraite pour se consacrer à sa poursuite en 
dommages contre toutes les parties défenderesses.  


[204] S'il y avait faute causale de l'administration fédérale, elle se conjuguerait 
nécessairement à celles des deux autres parties défenderesses, lesquelles contestaient 
alors les réclamations dirigées contre elles au même titre que le procureur général du 
Canada. 


[205] Cela dit, M. Hinse   reproche   à   l’administration  fédérale  son   inertie   institutionnelle.  
À y regarder de près, il ne peut guère y avoir de lien de causalité entre le choix 
personnel de M. Hinse de prendre sa retraite et la faute reprochée. 


[206] De plus,   la  poursuite  ne  semble  pas  avoir  cheminé  entre  1997  et  2002.  L’examen  
des actes de procédures révèle en effet qu'il y a eu la déclaration de M. Hinse en 1997, 
les défenses respectives des procureurs généraux du Québec et du Canada en 1998 et 
ensuite la transaction avec la Ville de Mont-Laurier en 2002. L'acte de procédure 
suivant survient seulement en 2006. Il est également important de rappeler que 
M. Hinse   était   représenté   par   avocat   et   que   c’est   à   ce   dernier   qu’il   appartenait   en  
premier lieu de monter le dossier. 


[207] Bien que M. Hinse ait eu à fouiller, relire, sélectionner et réunir les documents 
qu'il   avait   conservés,   cela   ne   l’empêchait  nullement  de  travailler.  La   juge  a  commis  une  
erreur en faisant droit à ce chef de réclamation. 


2- Honoraires et dépens judiciaires engagés en Cour d'appel et en Cour suprême 


[208] Concernant les honoraires et dépens judiciaires engagés en Cour d'appel et en 
Cour suprême, l'appelant soutient également qu'il n'existe aucun lien causal entre la 
conduite des ministres et les coûts des procédures d'appel intentées par M. Hinse entre 
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1991   et   1997.   Selon   l’appelant,   même   si   le   ministre   avait   acquiescé   à   l’une   des  
demandes de M. Hinse,   il   aurait,   soit   ordonné   un  nouveau  procès,  soit   renvoyé   l’affaire  
devant notre cour. M. Hinse aurait donc dû, de toute façon, payer pour les services de 
ses avocats. Cette prétention doit être nuancée. 


[209] Les   auteurs   Baudouin   et   Deslauriers   mentionnent   que   les   victimes   d’une  
arrestation   ou   détention   arbitraires   ont   le   droit   d’être   compensées   pour   les   honoraires 
d’avocats   encourus   lors   du   procès  criminel108.  C’est  d’ailleurs  ce  qui  s’est  produit  dans  
les affaires Chartier et Proulx109. 


[210] À ce propos, le premier juge dans l'affaire Proulx indiquait110 : 


[35] Compte tenu du travail nécessité pour le procès d'assises et l'enquête 
préliminaire qui l'a précédé, compte tenu de la durée du procès et du travail 
nécessité pour l'appel, le tribunal est d'avis que le montant réclamé pour les 
honoraires est tout à fait raisonnable. Comme telle, la somme des honoraires n'a 
pas été contestée. 


[211] Concernant ce chef de réclamation, la juge de première instance conclut 
ainsi111 : 


[161] À titre de dommages pécuniaires, le Tribunal accueillera la réclamation 
qu'Hinse formule en ce qui a trait à son dossier criminel. 


[162] Longuement avons-nous déjà discuté du parcours qu'il a dû d'abord 
franchir pour obtenir que la Cour d'appel l'entende près de 30 ans après le 
prononcé du verdict le condamnant, ce qui représentait déjà un cheminement 
d'exception. Par la suite, son marathon s'est poursuivi jusque devant la Cour 
suprême qu'il convainc de lui accorder une audience. Ces étapes qui, comme 
nous le précisons aux paragraphes 78 à 84 du présent jugement, constituaient 
un passage obligé en l'espèce, se doivent d'être compensées. 


[163] Aussi, le Tribunal condamnera-t-il le PGC à verser à Hinse à ce chapitre 
un montant de 193 660,88 $, ces honoraires et dépens étant engagés dans le 
cadre du dossier criminel qui a connu son dénouement en janvier 1997. 


[212] En   l’espèce,  M. Hinse a bel et bien subi un préjudice de nature pécuniaire pour 
défendre   son   innocence   devant   la   Cour   d’appel   du   Québec   et   la   Cour   suprême   du  


                                                 
108  Jean-Louis Baudouin et Patrice Deslauriers, La responsabilité civile, vol. 1, 7e édition., Cowansville, 


Éditions Yvon Blais, 2007, p. 541, paragr. 1-569. 
109  Chartier c. Québec (Procureur général), [1979] 2 R.C.S. 474; Proulx c. Québec (Procureur général), 


[1997]   R.J.Q.   2516,   2524   (C.S.),   inf.   par   [1999]   R.J.Q.   398   (C.A.).   Décision   de   la   Cour   d’appel  
infirmée par [2001] 3 R.C.S. 9. 


110  Proulx c. Québec (Procureur général), supra, note 109, paragr. 35.  
111  Jugement dont appel, supra, note 1, paragr. 161 à 163. 
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Canada. Comme mentionné ci-haut, la jurisprudence connaît des cas où on a fait droit à 
des réclamations pour ce type de préjudice dans les cas de personnes injustement 
accusées. Mais, au premier chef, l'obligation d'indemniser repose sur ceux qui sont 
responsables de l'accusation injuste, en l'espèce, la Ville de Mont-Laurier et le 
gouvernement du Québec. Dès lors, s'il fallait retenir une faute de l'administration 
fédérale,  ce  qui  n’est  pas   l’avis  de   la  Cour,   il  y  aurait  alors  eu  matière  à  solidarité  avec  
les deux autres parties également responsables, et ce, pour une partie des honoraires 
engagés par M. Hinse. 


[213] De   plus,   l’appelant   n’a   pas   à   répondre   de   l’aggravation des dommages causés 
par M. Hinse (1479 C.c.Q.).   Ce   dernier   n’ayant   pas   porté   sa   condamnation   en   appel  
avant 1991, la juge devait en tenir compte et réduire le quantum en conséquence. Ne 
l’ayant   pas  fait,  elle  a  commis  une  autre  erreur. 


3- Frais d'enquête, perte de temps, efforts, photocopies, transcriptions, 
déplacements, timbres, etc. 


[214] La juge de première instance a accordé 500 000 $ pour les frais d'enquête, perte 
de temps, efforts, photocopies, transcriptions, déplacements, timbres, etc. Au soutien 
de ses propos, elle mentionne : 


[170] Aussi, vu l'historique dont nous avons plus haut traité, le Tribunal est-il 
d'avis que l'indemnité qu'Hinse espère recevoir à ce poste n'est pas exagérée.  
Même si le PGC lui reproche de ne pas avoir décrit d'heure en heure, jour après 
jour, année après année le labeur qu'il dit avoir abattu, l'exposé qu'Hinse a livré 
de l'horaire qu'il s'était imposé, plus particulièrement au cours des décennies 70, 
80 et 90, soit après sa sortie du pénitencier, a convaincu le Tribunal que sa 
demande est justifiée. 


[215] De  l’avis  de   la  Cour,   la  perte  de  temps  et  les  efforts  déployés  pour  obtenir  justice  
font  partie  des  dommages  non  pécuniaires  puisqu’il  n’y  a  aucune  preuve  en  l’espèce  de  
pertes   de   revenus.   Il   s’agit   d’inconvénients,   de troubles inhérents aux efforts de 
quiconque est entraîné dans une telle démarche. Comme ce chef de réclamation fait 
déjà   l’objet   d’une   indemnisation   séparée   dans   le   jugement,   il   y   a   donc   eu   double  
compensation à cet égard. De plus, tout le préjudice subi par M. Hinse avant que 
n'intervienne le règlement conclu avec l'administration québécoise relèverait de plus 
d'une faute, entraînant dès lors la nécessité de partager la solidarité. 


[216] Pour toutes ces raisons, la juge n'aurait pas dû accorder la totalité de ces chefs 
de réclamation. Elle a également erré en ne prenant pas en considération que M. Hinse 
est   en   partie  responsable  de  ses  propres  dommages  en  n’ayant  pas   interjeté  appel  de  
sa condamnation avant 1991.  
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Les dommages non pécuniaires 


[217] La juge de première instance   a   condamné   l’appelant   à   verser   à   M. Hinse la 
somme de 1 900 000 $   à   titre  de  dommages  non  pécuniaires.  Selon   la   juge,   l’appelant  
doit être tenu responsable de ces dommages parce que le ministre de la Justice, à 
l’époque,   aurait   pu  mettre   fin   au   préjudice de M. Hinse plus tôt, quelque part au milieu 
des années 70. Or, l'octroi de cette indemnité suscite plusieurs difficultés, notamment 
celles qui suivent. 


[218] Selon la juge, l'inertie institutionnelle a donc produit ses effets néfastes à 
compter de 1976. Or, il ressort clairement de la preuve, en particulier du témoignage du 
psychiatre Lionel Béliveau concernant les séquelles psychologiques endurées par 
M. Hinse, que le préjudice majeur qu'il a subi découle essentiellement de son 
arrestation, de sa condamnation et de son incarcération, un ensemble de 
conséquences   néfastes   que   la   juge   n’a   pas   évaluées   spécifiquement.   Or,   celles-ci 
résultent   exclusivement,   il   ne   faut   pas   l’oublier,   de   la   conduite   des   préposés   du  
gouvernement du Québec et de ceux de la Ville de Mont-Laurier. Par opposition, la 
prolongation d'une partie de ce préjudice, en l'occurrence celui relié aux stigmates 
associés à la déclaration de culpabilité et au séjour en milieu carcéral, ne relèverait que 
de la faute de l'administration fédérale. Son inaction constituerait à cet égard un novus 
actus interveniens. 


[219] En résumé, il aurait fallu procéder à une évaluation beaucoup plus spécifique 
que celle faite en première instance. À n'en pas douter, le chiffre de 1 900 000 $ ne 
peut constituer une évaluation raisonnable de la perpétuation dans le temps du 
préjudice moral dont les principales composantes, condamnation et incarcération, 
avaient déjà entièrement produit leur effet néfaste pour M. Hinse. 


[220] Toujours relativement à la somme de 1 900 000 $ accordée par la juge, la Cour 
ne   peut   faire   autrement   que   de   noter   que   cette   dernière   s’est   largement   écartée   du  
plafond   d’indemnisation   établi   dans   les   arrêts   Andrews, Thornton et Arnold112, lequel 
plafond   est   applicable   lorsqu’il   s’agit,   comme   en   l’espèce,   d’indemniser un préjudice 
psychologique ne causant pas de pertes financières. Les propos tenus à cet égard par 
notre cour dans France Animation S.A. c. Robinson113 sont à cet effet : 


[209] Les appelants proposent deux autres moyens d'appel concernant le 
paragraphe 1118 du jugement. 


[210] Ils soutiennent d'abord que le juge a commis une erreur en octroyant à 
M. Robinson une indemnité de 400 000 $ à titre de dommage moral ou 
psychologique. Plus précisément, ils prétendent que le juge aurait dû appliquer 


                                                 
112  Andrews c. Grand Toys Alberta Ltd., [1978] 2 R.C.S. 229; Thornton c. School District No 57 (Prince 


George), [1978] 2 R.C.S. 267; Arnold c. Teno, [1978] 2 R.C.S. 287. 
113  [2011] R.J.Q. 1415, 2011 QCCA 1361, autorisations de pourvoi à la C.S.C. accueillies,  24 mai 2012, 


34469, 34468, 34467 et 34466. 
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ici les règles établies dans la trilogie Andrews c. Grand Toy Alberta Ltd., 
Thornton c. School District No. 57 (Prince George), et Arnold c. Teno, qui a fixé 
un plafond pour l'indemnisation des dommages de nature non pécuniaire. 


[211] Le juge a conclu que M. Robinson a subi une atteinte psychologique pour 
laquelle il fixe le quantum des dommages de la façon suivante :  


[985] Le   demandeur   invoque   l’arrêt   Hill où la Cour suprême a 
accordé une somme de 300 000 $ à un substitut du Procureur 
général pour atteinte à sa réputation et diffamation par des 
allégations  non  fondées  d’abus  de  confiance  criminelles. 


[…] 


[991] Les défendeurs soumettent un parallèle de quantum 
assimilé   à   la  mort  d’un  enfant,  ce  qui  n’est  pas  notre  cause.  En  
l’espèce,  nous  sommes  devant  un  viol  si  on  considère la relation 
très personnelle qui existe entre le personnage de Curiosité et le 
demandeur, son lien de paternité étant directement inspiré de sa 
vie,   de   sa   famille   et   de   ses   proches   et   de   l’intimité   avec   le  
personnage principal dans la mesure où celui-ci a été inspiré de 
sa propre personne, tant par son caractère que par ses attributs 
physiques et son patronyme. 


[992] Le Tribunal retient également que plus de quatorze ans se 
sont  écoulés  depuis   l’affaire  Hill et  qu’il   y  a   lieu  d’actualiser  cette  
somme de 300 000 $. 


[993] Le   Tribunal   conclut   qu’il   est   raisonnable   d’octroyer   une  
somme de 400 000 $  à  titre  de  préjudice  moral  en  l’instance. 


[212] Par ces renvois à l'affaire Hill, le juge laisse entendre que c'est d'une 
atteinte à sa réputation que M. Robinson a souffert. Or, cela contredit ce qu'il a 
écrit au paragraphe 957 : 


[957] Il   y   a   absence   de   preuve   quant   à   ce   que   l’honneur  et   la  
réputation du demandeur ont été entachés par les modifications 
apportées  à  l’œuvre. 


[213] Il faut signaler ici que, dans la section 16 du jugement, le juge a rejeté la 
réclamation de 250 000 $ faite par M. Robinson pour atteinte à ses droits moraux 
visés au paragraphe 14.1(1) LDA : 


14.1(1)  L’auteur   d’une  œuvre   a   le  droit,   sous   réserve  de   l’article  
28.2,  à  l’intégrité  de  l’œuvre  et,  à  l’égard  de  tout  acte  mentionné  à  
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l’article   3,   le   droit,   compte   tenu   des   usages   raisonnables,   d’en  
revendiquer, même sous pseudonyme, la création, ainsi que le 
droit  à  l’anonymat. 


[214] Cette décision n'a pas été portée en appel par les intimés. 


[215] Notons, par ailleurs, que le rapport du psychiatre Louis Côté, cité au 
paragraphe 965 contenu dans la section 17 du jugement, fait état d'un « état de 
détresse psychique très important » et de « symptômes d'anorexie, 
d'amaigrissement, de vomissements, de réaction physiologique, de blanchiment 
de sa barbe ainsi que des troubles de sommeil avec cauchemars persistants 
[…] ». Terminant son rapport, il conclut à un diagnostic de « trouble d'adaptation 
avec humeur anxio-dépressive ». 


[216] En somme, il n'y a pas ici atteinte à la réputation de M. Robinson, car le 
juge conclut à l'absence d'une telle preuve. Il n'y a pas, non plus, atteinte à ses 
droits moraux visés par le paragraphe 14.1(1) LDA puisque le juge a refusé une 
telle réclamation et que sa décision n'a pas été portée en appel. Enfin, la preuve 
n'a pas établi que l'atteinte psychologique éprouvée par M. Robinson lui a causé 
une perte financière. Dans ces circonstances, le préjudice subi par M. Robinson 
est un préjudice corporel de nature non pécuniaire et doit être indemnisé selon 
l'enseignement de la Cour suprême dans la trilogie mentionnée plus haut.  


[217] Selon l'arrêt Godin c. Quintal, c'est à la date d'assignation et non à la date 
du jugement qu'il faut se placer pour fixer le plafond découlant de la trilogie. Or, 
en 1996, ce plafond était établi à 242 700 $. Cette indemnité maximale est 
généralement accordée aux victimes les plus touchées comme c'est le cas des 
personnes qui ont subi des blessures graves entraînant des séquelles 
importantes et permanentes qui les privent de toutes les petites joies de la vie. 


[Renvois omis et soulignement ajouté.] 


[221] Enfin, afin de déterminer l'indemnité à être versée, la juge de première instance 
s'est inspirée des montants versés dans les affaires Truscott, Sophonow, Marshall et 
Milgaard114 dans lesquelles les compensations accordées sont respectivement 6,5 
millions, 2,5 millions, 3,83 millions et 10 millions. Il s'agit de quatre cas de 
condamnations injustifiées pour meurtre où les quatre accusés ont été privés de leur 
liberté pendant respectivement 10 ans, 45 mois, 11 ans et 23 ans. À cet égard, il 
importe   de   rappeler   que   l’administration   fédérale   n’est   pas  responsable  de   la  privation  
de liberté de M. Hinse.  


[222] Les montants octroyés dans les affaires Truscott, Sophonow et Marshall font par 
ailleurs suite aux recommandations faites par des commissions d'enquête ou autres 


                                                 
114  Jugement dont appel, supra, note 1, paragr. 184. 
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organes   consultatifs.   Ces   montants   n’ont   donc   pas   été   accordés   au   terme   d'un  
processus contradictoire. Ils ne sont pas le résultat de condamnations judiciaires115, 
mais   sont   plutôt   le   fruit   de  considérations  beaucoup  plus  vastes  que   l’indemnisation  de  
la perte subie. De plus, dans l'affaire Milgaard, le montant a été versé à la suite d'une 
entente négociée hors cour. Ces cas se distinguent de celui de M. Hinse, ce dernier 
ayant été injustement accusé de vol à main armée et non de meurtre comme dans ces 
quatre affaires, un crime dont les stigmates sont beaucoup plus importants. 


[223] En somme, en supposant que l'administration fédérale ait commis une faute, 
l'indemnité qu'elle aurait dû payer à ce chapitre aurait dû être réduite considérablement. 


Les dommages exemplaires 


[224] En principe, la solidarité n'existe pas lorsqu'il s'agit de condamner plusieurs 
personnes au paiement de dommages exemplaires116. Dans l'hypothèse d'une faute de 
l'administration fédérale, il aurait donc fallu examiner sa conduite isolément et évaluer 
l'opportunité d'avoir recours ici à ce type de remède. 


[225] Concluant  à   l’applicabilité  de  la  Charte québécoise à  l’administration  fédérale  par  
l’effet  de   l’article  3  LRCE117,   la   juge  condamne  l’appelant  à  verser  à  M. Hinse la somme 
de 2,5 M$ à titre de dommages exemplaires.  


[226] Il   importe  de  rappeler  qu’en  matière  de  responsabilité  civile,   l’État   fédéral  est,  en  
vertu   de   l’article   3   LRCE, régi au Québec par les règles générales prévues au Code 
civil.   Cette   disposition,   en   matière   de   responsabilité,   a   pour   effet   d’assimiler   la  
Couronne   fédérale   à   une   personne   et   de   l’assujettir,   au   Québec,   au   régime   de   la  
responsabilité civile en vigueur. 


[227] C’est   ce   que   rappelait   en 2010 la Cour suprême, sous la plume du juge LeBel, 
dans Agence   canadienne   d’inspection   des   aliments   c.   Institut   professionnel   de   la  
fonction publique du Canada118 :  


[26]  D’après   l’article 3 de la Loi   sur   la   responsabilité   civile   de   l’État   et   le  
contentieux administratif, au   Québec,   en   matière   de   responsabilité,   l’État   est  
assimilé à une personne pour la réparation du préjudice causé par la faute de 


                                                 
115  L’honorable   Sydney   L.   Robins,   Dans   l’affaire   de   Steven   Truscott,   Avis   consultatif   sur   la  question  de  


l’indemnisation,   Ontario,   2008;;   L’honorable   Peter   Cory,   The Inquiry Regarding Thomas Sophonow, 
Manitoba,   2000;;   L’honorable Gregory T. Evans, Commission of Inquiry Concerning the Adequacy of 
Compensation Paid to Donald Marshall, Jr. – Report of the Commissioner, Nouvelle-Écosse, 1990.   


116  France Animation S.A. c. Robinson, supra, note 113, paragr. 235; Solomon c. Québec (Procureur 
général), [2008] R.J.Q. 2127, 2008 QCCA 1832, paragr. 188-204. Jean-Louis Baudouin et Pierre-
Gabriel Jobin, Les obligations, 7e éd., par Pierre-Gabriel Jobin et Nathalie Vézina, Cowansville, 
Éditions Yvon Blais, 2013, p. 716-717; Frédérique Levesque, L'obligation in solidum en droit privé 
québécois, Cowansville, Éditions Yvon Blais, 2010, p. 327-328. 


117  Supra, note 14. 
118  Supra, note 8.  
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ses  préposés.  Aux  termes  de  l’art.  2  de  cette  loi,  la  « responsabilité  »  s’entend  de  
la « responsabilité civile extracontractuelle » au Québec et de la « responsabilité 
délictuelle »   dans   les   provinces   de   common   law.   Conformément   à   l’art.   1376  
C.c.Q.,  les  règles  québécoises  de  responsabilité  civile  s’appliquent  aux  fautes  de  
l’administration   publique,   à   moins   qu’une partie ne puisse démontrer que 
d’autres  règles  de  droit,  comme  celles  du  droit  public,  priment  les  règles  du  droit  
civil (Prud'homme c. Prud'homme, 2002 CSC 85 (CalLII), 2002 CSC 85, [2002] 4 
R.C.S. 663, par. 31). Par conséquent, la Cour supérieure du Québec a, en règle 
générale,  compétence  sur  les  parties  et  sur  l’objet  du  litige  dans  le  domaine  de  la  
responsabilité civile. 


[228] Ceci étant, se pose, sur le plan méthodologique, la question de savoir si la 
Charte québécoise est visée par le renvoi au régime de la responsabilité civile 
extracontractuelle opéré par la Loi sur la responsabilité civile de l'État et le contentieux 
administratif et   si   elle   s’applique   à   la  conduite  des  préposés  du  gouvernement   fédéral.  
De   l’avis  de   la  Cour,   il  ne  sera  pas  nécessaire  de répondre à cette question. Ainsi que 
nous   l’avons   vu,   aucune   faute   ne   peut   être   reprochée   au   gouvernement   fédéral.  
Partant, comme seule une atteinte illicite et intentionnelle à un droit ou à une liberté 
reconnus par la Charte confère à la victime le droit de réclamer des dommages punitifs 
ou exemplaires119, on conviendra assez rapidement du caractère théorique de la 
question. 


[229] Ainsi,   en   l’absence   d’une   atteinte   illicite   au   droit   à   l’honneur,   à   la  dignité  et  à   la  
réputation de M. Hinse,   il  n’y  avait  pas   lieu  d’accorder  des  dommages  exemplaires  à  ce  
dernier.  La  même  conclusion  s’impose  si,  à  titre  subsidiaire  encore  une  fois,  on  poursuit  
l’analyse   aux  fins  de  vérifier  le  caractère  intentionnel   ou  non  de  l’atteinte  alléguée. 


[230] Dans   l’arrêt   St-Ferdinand120, la Cour suprême   s’est   penchée   sur   la   portée   à  
donner   à   l’expression   « atteinte illicite et intentionnelle ».  Elle   fait   l’analyse  suivante  de  
l’intention   requise  sous  le  deuxième  alinéa  de  l’article  49  de  la  Charte québécoise121 :  


117. Contrairement aux dommages compensatoires,   l’octroi   de   dommages  
exemplaires  prévu  au  deuxième  alinéa  de   l’art.  49  de   la  Charte ne dépend pas 
de   la   mesure   du   préjudice   résultant   de   l’atteinte   illicite,   mais   du   caractère  
intentionnel de cette atteinte. Or, une atteinte illicite étant, comme   je   l’ai   déjà  
mentionné,   le   résultat  d’un  comportement   fautif  qui  viole  un  droit  protégé  par  la  
Charte,   c’est  donc   le   résultat  de  ce  comportement  qui  doit  être  intentionnel.  En 
d’autres   termes,   pour   qu’une   atteinte   illicite   soit   qualifiée   d’«intentionnelle», 
l'auteur de cette atteinte doit avoir voulu les conséquences que son 
comportement fautif produira. 


                                                 
119  Supra, note 10, art. 49 al. 2. 
120  Québec   (Curateur   public)   c.   Syndicat   national   des   employés   de   l’hôpital   St -Ferdinand, [1996] 3 


R.C.S. 211. 
121  Ibid., paragr. 117, 118, 120 et 121. 
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118. Dans   cette   perspective,   afin   d’interpréter   l’expression   «atteinte   illicite  et  
intentionnelle», il importe de ne pas confondre le fait de vouloir commettre un 
acte fautif et celui de vouloir les conséquences de cet acte. À cet égard, le 
deuxième alinéa de l'art. 49 de la Charte ne pourrait être plus clair: c'est l'atteinte 
illicite — et non la faute — qui doit être intentionnelle. En conséquence, bien que 
certaines analogies soient possibles, je crois qu'il faille néanmoins résister à la 
tentation   d’assimiler   la   notion   d’«atteinte   illicite   et   intentionnelle»   propre   à   la  
Charte aux concepts traditionnellement reconnus de «faute lourde», «faute 
dolosive» ou même «faute intentionnelle».  Contra: voir, notamment, Baudouin, 
op. cit., aux pp. 153 et 154; L. Perret, «De l'impact de la Charte des droits et 
libertés de la personne sur le droit civil des contrats et de la responsabilité au 
Québec» (1981), 12 R.G.D. 121, aux pp. 138 et 139; G. Brière de L'Isle, «La 
faute dolosive — tentative de clarification», D.1980.Chron.133.   


[…] 


120.  À la lumière de la jurisprudence et de la doctrine au Québec et en 
common law sur la question et, plus important encore, conformément aux 
principes d'interprétation large et libérale des lois sur les droits et libertés de la 
personne ainsi qu'à l'objectif punitif et dissuasif du redressement de nature 
exemplaire, j'estime qu'une approche relativement permissive devrait être 
favorisée en droit civil québécois lorsqu'il s'agit de donner effet à l'expression 
«atteinte illicite et intentionnelle» aux fins des dommages exemplaires prévus par 
la Charte. 


121. En conséquence, il y aura atteinte illicite et intentionnelle au sens du 
second alinéa de l'art. 49 de la Charte lorsque   l'auteur  de   l’atteinte   illicite  a  un  
état  d’esprit  qui  dénote  un  désir,  une  volonté  de  causer  les  conséquences  de  sa  
conduite   fautive   ou   encore   s’il   agit   en   toute  connaissance  des  conséquences,  
immédiates et naturelles ou au moins extrêmement probables, que cette 
conduite engendrera. Ce critère est moins strict que l'intention particulière, mais 
dépasse, toutefois, la simple négligence. Ainsi,  l’insouciance  dont  fait  preuve  un  
individu quant aux conséquences de ses actes fautifs, si déréglée et téméraire 
soit-elle, ne satisfera pas, à elle seule, à ce critère.  


[Soulignement ajouté.] 


[231] Dans Aubry c. Éditions Vice-Versa Inc.122, la Cour suprême réitère que ni la 
simple   négligence,   ni   l’insouciance   face   aux   droits   fondamentaux   d’autrui   ne   suffisent  
pour fonder une condamnation sous ce chef de réclamation. 


[232] Qu’en   est-il   en   l’espèce?   Même   si   on   en   arrivait   à   la   conclusion   que  
l’administration   fédérale   a   fait   preuve   de   négligence   dans   son   examen   du   dossier,   il  
                                                 
122  Aubry c. Éditions Vice-Versa, [1998] 1 R.C.S. 591, paragr. 80.  
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faudrait malgré tout   conclure   que   cela   n’est   pas   suffisant   pour   rencontrer   le   standard  
élevé   fixé   en  matière   d’octroi   de   dommages   exemplaires.   Il  en  va  ainsi  parce  que  rien  
dans   la  preuve  ne  permettait  de  conclure  que   les  différents  ministres  s’étant  succédé  au  
cours des ans  ont  agi  avec  un  état  d’esprit  démontrant  une  volonté  de  nuire  à  M. Hinse 
ou  avec  une  connaissance  équivalente   des  conséquences  nuisibles  pour   lui  d’un  refus. 


[233] Intéressons-nous maintenant au quantum.  


[234] L’article   1621   C.c.Q. guide   les   tribunaux   dans   l’établissement du quantum des 
dommages   exemplaires   lorsque   les   lois   québécoises   en   prévoient   l’octroi.   Il   est   ainsi  
rédigé :  


1621. Lorsque la loi prévoit l'attribution de dommages-intérêts punitifs, ceux-ci 
ne peuvent excéder, en valeur, ce qui est suffisant pour assurer leur fonction 
préventive. 


Ils s'apprécient en tenant compte de toutes les circonstances 
appropriées, notamment de la gravité de la faute du débiteur, de sa situation 
patrimoniale ou de l'étendue de la réparation à laquelle il est déjà tenu envers le 
créancier, ainsi que, le cas échéant, du fait que la prise en charge du paiement 
réparateur est, en tout ou en partie, assumée par un tiers. 


[235] Cet article indique que la somme accordée ne doit pas excéder ce qui est 
suffisant pour assurer la fonction préventive des dommages exemplaires. Autrement dit, 
ceux-ci doivent être suffisamment importants pour atteindre leur objectif de dissuasion, 
mais   ils  ne  doivent  pas  être  exagérés,  pour  éviter   l’injustice123. Pour cette raison, il sera 
souvent référé à la règle de proportionnalité pour établir le quantum. Ainsi, récemment, 
dans Robinson124, la Cour écrivait :  


[237] En ce qui concerne le quantum des dommages punitifs, la Cour suprême 
préconise une règle de proportionnalité. Cela signifie que les dommages punitifs 
doivent être proportionnés à différents facteurs comme le caractère 
répréhensible de la conduite du défendeur, le préjudice causé au demandeur, sa 
vulnérabilité, les bénéfices tirés par le défendeur et les autres dommages 
auxquels ce dernier a été condamné. 


[…]   


                                                 
123  Claude Dallaire, « La   gestion   d’une   réclamation   en   dommages   exemplaires  : éléments essentiels à 


connaître   quant   à   la   nature   et  à   l’objectif  de  cette   réparation,   les  éléments  de  procédure  e t de preuve 
incontournables   ainsi   que   l’évaluation   du   quantum » dans Service de la formation continue, Barreau 
du Québec, Congrès annuel du Barreau du Québec, Cowansville, Éditions Yvon Blais, 2007, p. 129, 
paragr. 245.  


124  Robinson, supra, note 113, paragr. 237 et 247.  
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[247] Selon Jean-Louis Baudouin et Patrice Deslauriers, le texte même de 
l'article 1621 C.c.Q. pose un principe général de modération puisque l'indemnité 
accordée à ce chapitre doit prendre en compte, outre la gravité de la faute, 
l'étendue de la réparation et la situation patrimoniale du débiteur. 


[236] Toujours dans Robinson, la Cour fait un survol de la jurisprudence relativement 
aux sommes accordées en matière de dommages exemplaires. Vu son apparente 
exhaustivité, il est pertinent de retranscrire les propos tenus125 :  


[248] L'analyse de la jurisprudence citée par les parties en matière de 
dommages punitifs indique que les sommes accordées à ce chapitre sont 
généralement modérées. 


[249] À titre d'exemple, en matière de droit d'auteur, les dommages punitifs 
accordés vont de 5 000 $ à 200 000 $, les montants les plus élevés étant 
réservés aux cas de récidivistes61. En d'autres matières, les dommages punitifs 
vont généralement de 5 000 $ à 250 000 $62. 


[250] La tradition jurisprudentielle canadienne applique donc rigoureusement la 
règle de proportionnalité. L'octroi de sommes très substantielles est exceptionnel 
et il accompagne des cas de conduites répréhensibles extrêmes63. 


[251] Le présent dossier ne constitue pas l'un de ces cas exceptionnels comme 
ce l'était dans les affaires Whiten précitée et Markarian c. Marché mondiaux 
CIBC inc.64 citées par les intimés dans leur mémoire. Dans l'un et l'autre de ces 
cas, une banque et une société d'assurance ont tenté de flouer leur client en 
toute connaissance de cause. Dans ces situations, le besoin de dénonciation est 
particulièrement pressant, ne serait-ce que pour faire savoir aux personnes 
impliquées que pareille conduite est intolérable et qu'elle sera vivement 
dénoncée. 


[252] Dans Whiten, l'assureur a refusé d'indemniser son assuré en invoquant 
qu'il avait participé à un incendie. Or, l'enquêteur et l'expert avec lesquels il avait 
fait affaire ont tous deux affirmé qu'il n'existait pas la moindre preuve d'incendie 
criminel. La famille dont la maison avait été incendiée était dans une situation 
financière très précaire. Elle a dû risquer son dernier élément d'actif pour 
s'engager dans un procès long et totalement inutile vu l'absence de 
vraisemblance de l'allégation d'incendie criminel. Le jury a conclu que l'assureur 
avait eu une conduite exceptionnellement répréhensible et il a octroyé des 
dommages punitifs de un million de dollars pour lancer un message vigoureux de 
châtiment, de dissuasion et de dénonciation. La Cour suprême a reconnu que le 
montant était élevé, mais elle a refusé d'intervenir en raison des faits très 
particuliers de l'affaire. 


                                                 
125   Ibid, paragr. 248 à 254.  
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[253] Dans Markarian, la Banque CIBC savait que ses clients, des personnes 
âgées et non averties en matière boursière, avaient été victimes d'une fraude de 
la part de l'un de ses conseillers en placement. La Banque CIBC a refusé de 
reconnaître sa responsabilité, elle a maintenu une position insoutenable et elle a 
forcé les demandeurs à subir un procès de quatre mois. Plus encore, cette 
conduite n'était pas isolée, mais elle s'était répétée à l'égard de plusieurs autres 
victimes. Ces faits ont entraîné l'attribution de dommages punitifs de un million 
de dollars. 


[254] Dans Hill c. Église de Scientologie de Toronto65, la Cour suprême a 
confirmé une condamnation à des dommages punitifs de 800 000 $ et à des 
dommages-intérêts compensatoires de 500 000 $ pour les dommages moraux 
subis en raison d'une atteinte à la réputation de l'avocat Hill. Il faut rappeler que 
le comportement de l'Église de Scientologie de Toronto dans la publication 
fausse et injurieuse concernant M. Hill était empreint de malveillance. Elle avait 
pris les mesures nécessaires pour que sa publication, soigneusement planifiée, 
soit largement diffusée de manière à ce qu'elle soit très préjudiciable. L'allégation 
contre l'avocat Hill était dévastatrice. On l'accusait d'abus de confiance et on lui 
reprochait une conduite criminelle. De plus, les agissements de l'Église de 
Scientologie à compter de la publication, pendant le procès et après le jugement, 
constituaient une tentative persistante de nuire à Hill en propageant une 
déclaration qu'elle savait fausse. 


________________ 
61 Construction Denis Desjardins inc. c. Jeanson, supra, note 24 (5 000 $); 2703203 


Manitoba Inc. v. Parks, 2007 NSCA 36 (40 000$); Pantis c. Pagliaro, J.E. 97-1940, 
SOQUIJ AZ-97011808, 1997-10-02 (C.A.) (10 000 $); Profekta International Inc. v. 
Lee, 75 C.P.R. (3d) 369 (C.A.F.) (10 000 $); Entral Group International Inc. c. MCUE 
Entreprises Corp. (Di Da Di Karaoke Company), 2010 CF 606 (100 000 $); Médias 
Transcontinental, s.e.n.c. c. Carignan, 2009 QCCS 2848 (7 500 $); Microsoft 
Corporation v. PC Village Co. Ltd., 2009 FC 401 (50 000 $); Louis Vuitton Malletier 
S.A. v. 486353 B.C. Ltd., 2008 BCSC 799 (200 000 $ pour le directeur de 
l'entreprise) et (100 000 $ pour les autres défendeurs); Médias Transcontinental, 
s.e.n.c. c. Soumissionnez.com inc., 2008 QCCS 1772 (2 500 $); Louis Vuitton 
Malletier S.A. c. Yang, 2007 CF 1179 (100 000 $); Microsoft Corporation c. 9038-
3746 Québec Inc., 2006 CF 1509 (100 000 $); Icotop Inc. c. Ferrand, [2005] R.J.Q. 
2376 (C.S.) (10 000 $);Canada Allied Diesel Company c. RTI Turbo inc. , J.E. 2005-
2238, SOQUIJ AZ-50340177, 2005-10-25 (C.S.) (10 000$); Sunard Structures Inc. v. 
Nelson, J.E. 2003-585, SOQUIJ AZ-50160289, 2002-12-17 (C.S.) 
(100 000 $); Setym International Inc. c. Belout, [2001] R.R.A. 1051 (C.S.) (8 000 $). 


62 De Montigny c. Brossard (Succession), supra, note 59 (10 000 $); Vancouver (Ville) 
c. Ward, [2010] 2 R.C.S. 28, 2010 CSC 27 (5 000$); Banque Royale du Canada c. 
W. Got & Associates Electric Ltd., [1999] 3 R.C.S. 408 (100 000 $); Gauthier c. 
Beaumont, supra, note 56 (50 000 $); Québec (Curateur public) c. Syndicat national 
des employés de l'hôpital St-Ferdinand, supra, note 50 (200 000 $); Genex 
Communications inc. c. Association québécoise de l'industrie du disque, du spectacle 
et de la vidéo,supra, note 54 (60 000 $); Solomon c. Québec (Procureur 
général), supra, note 53 (50 000 $); Fillion c. Chiasson, supra, note 32 
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(200 000 $); Larose c. Fleury, 2006 QCCA 1050 (50 000 $); Métromédia CMR 
Montréal inc. c. Johnson, 2006 QCCA 132 (250 000 $); Lafferty, Harwood & Partners 
c. Parizeau, [2003] R.J.Q. 2758 (C.A.) (50 000 $); Historia inc. c. Gervais Harding et 
Associés Design inc., 2006 QCCA 560 (100 000 $); Roy c. Patenaude, [1994] R.J.Q. 
2503 (C.A.) (100 000 $); Montignac c. NSV Nutrinautes inc., 2008 QCCS 
3465 (45 000 $); Fournier c. Clément, 2008 QCCS 4715 (25 000 $); M. B.-C. c. L. 
H., [2005] R.R.A. 569 (C.S.) (15 000 $). 


63  Par exemple : Whiten c. Pilot Insurance Co., supra, note 57; Markarian c. Marché 
mondiaux CIBC inc., [2006] R.J.Q. 2851 (C.S.) [Markarian]; Hill c. Église de 
Scientologie de Toronto, [1995] 2 R.C.S. 1130; Hinse c. Québec (Procureur 
général), 2011 QCCS 1780. Dans cette dernière affaire, des dommages punitifs de 
2.5 millions de dollars ont été octroyés. Comme le jugement a été porté en appel, la 
Cour s'abstient de le commenter. 


64  Ibid. [Markarian]. 
65  Supra, note 63. 


[237] Dans   le   même   ordre   d’idées,   dans   un   article   daté   de   2007,   l’auteure Claude 
Dallaire dresse un portrait chiffré des décisions rendues en matière de dommages 
exemplaires126 :  


386 Malgré la tendance peu élevée du quantum des dommages exemplaires, 
nous  avons   tout  de  même   recensé  près  d’une  cinquantaine  de  décisions  dans  
lesquelles les sommes accordées ont oscillé entre 10 000 $ et 25 000 $, une 
vingtaine de décisions, entre 25 000 $ et 50 000 $, cinq décisions, entre 50 000 $ 
et 100 000 $ et sept décisions dont le quantum est de 100 000 $ ou plus avec un 
maximum de 1 500 000 $ pour un couple septuagénaire suite à la conduite 
répréhensible  d’une  banque. 


387 Des décisions dont le quantum a dépassé 100 000 $, seulement quatre 
ont  accordé   la  somme  à  une  seule  victime,  soit  l’affaire  Perron  dans  laquelle  la  
somme de 125 000 $ a été octroyée à un procureur de la Couronne, en 
demande   reconventionnelle,   l’affaire   Néron   (100   000 $ pour chacun des deux 
demandeurs),   l’affaire   Chiasson   (200   000 $   pour   un   demandeur)   et   l’affaire  
Markarian (750 000 $ pour chacun des deux demandeurs). Le quantum des 
autres décisions devait être partagé entre plusieurs victimes.  


[238] Ces  chiffres,  bien  qu’ils  aient   fluctué  un  peu  depuis  2007,  sont  un  indice  quant  au  
quantum   généralement   octroyé.   Ils   supportent   la   conclusion   qu’en   matière   de  
dommages exemplaires, les tribunaux accordent des sommes généralement modérées 
et,   appliquant   la   règle   de   proportionnalité,   réservent   l’octroi   de   sommes   très  
substantielles aux cas de conduites répréhensibles extrêmes127. 


                                                 
126  Claude Dallaire, supra, note 123, p. 167, paragr. 386 et 387.  
127  Robinson, supra, note 113, paragr. 248 et 250.  
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[239] Ainsi, à ce jour, la plus grosse somme octroyée est de 1,5 M$   dans   l’affaire  
Markarian128. Or, ici, il est question de 2,5 M$, ce qui représente un écart non 
négligeable   d’un  million  de  dollars.  Prenant  en  considération   les  balises  précédemment  
décrites, la question se pose de savoir si la situation est à ce point exceptionnelle 
qu’elle   justifie  un  tel  écart  par  rapport  aux  quantums   octroyés.    


[240] Sans   élaborer   sur   cette   question,   qui   demeure   théorique,   vu   l’absence   d’une  
atteinte   illicite   et   intentionnelle,   la  Cour   estime   qu’il   est   difficile  de  voir  ce  qui  aurait  pu  
justifier   l'octroi   d'une   somme   aussi   importante   alors   qu’aucune   preuve   ne   suggère  
l'existence de problèmes systémiques dans le traitement des demandes de clémence et 
de pardon. 


Les honoraires extrajudiciaires 


[241] La   Cour,   dans   l’arrêt   Viel129, a conclu que les honoraires extrajudiciaires ne 
devaient généralement être considérés comme dommages que dans le cas d'abus du 
droit d'ester en justice, faisant ainsi la distinction avec l'abus sur le fond : 


[74] Avant d'examiner plus avant cette question, il importe de distinguer et de 
définir l'abus de droit sur le fond du litige (l'abus sur le fond) de l'abus du droit 
d'ester en justice. L'abus sur le fond intervient avant que ne débutent les 
procédures judiciaires. L'abus sur le fond se produit au moment de la faute 
contractuelle ou extracontractuelle. Il a pour effet de qualifier cette faute. La 
partie abuse de son droit par une conduite répréhensible, outrageante, abusive, 
de mauvaise foi. Au moment où l'abus sur le fond se cristallise, il n'y a aucune 
procédure judiciaire d'entreprise. C'est précisément cet abus sur le fond qui 
incitera la partie adverse à s'adresser aux tribunaux pour obtenir la sanction d'un 
droit ou une juste réparation. 


[75] À l'opposé, l'abus du droit d'ester en justice est une faute commise à 
l'occasion d'un recours judiciaire.  C'est le cas où la contestation judiciaire est, au 
départ, de mauvaise foi, soit en demande ou en défense.  Ce sera encore le cas 
lorsqu'une partie de mauvaise foi, multiplie les procédures, poursuit inutilement 
et abusivement un débat judiciaire.  Ce  ne  sont  que  des  exemples.  […] 


[77] Soit dit avec égards, les principes de la responsabilité civile m'incitent à 
apporter une réponse négative à la question posée. En principe et sauf 
circonstances exceptionnelles, les honoraires payés par une partie à son avocat 


                                                 
128  Markarian c. Marchés mondiaux CIBC inc., [2006] R.J.Q. 2851, 2006 QCCS 3314. Dans Adams c. 


Amex Bank of Canada, [2009] R.J.Q. 1746 (C.S.), la Cour supérieure avait condamné la 
défenderesse à des dommages punitifs s'élevant à 2,5 M$. La Cour d'appel a cassé ce jugement sur 
ce point : [2012] Q.J. No. 7426, 2012 QCCA 1394, autorisation de pourvoi à la C.S.C., 2013-04-11), 
35033. 


129  Viel c. Entreprises immobilières de Terroir inc ., [2002] R.J.Q. 1262 (C.A.); Frappier c. Contant, 2005 
QCCA 778. 
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ne peuvent, à mon avis, être considérés comme un dommage direct qui 
sanctionne un abus sur le fond. Il n'existe pas de lien de causalité adéquat entre 
la faute (abus sur le fond) et le dommage. La causalité adéquate correspond à 
ou aux événements ayant un rapport logique, direct et immédiat avec l'origine du 
préjudice subi. Seul l'abus du droit d'ester en justice peut être sanctionné par 
l'octroi de tels dommages. Il m'apparaît erroné de transformer l'abus sur le fond 
en un abus du droit d'ester en justice dès qu'un recours judiciaire est entrepris. 
Quelques explications s'imposent. 


[78] Il est acquis au débat qu'une partie ne peut, règle générale, être 
compensée des honoraires payés à son avocat pour faire valoir ses droits. Le 
justiciable devra payer ces honoraires extrajudiciaires qu'il y ait ou non abus sur 
le fond. Les honoraires ne seraient d'ailleurs pas encourus si la partie adverse 
reconnaissait, dès le début des procédures judiciaires, sa faute même si cette 
dernière peut être qualifiée d'abus sur le fond (conduite abusive, répréhensible, 
scandaleuse, outrageante, de mauvaise foi). Dans ce cas, malgré la conduite 
abusive sur le fond, la partie n'aurait pas à débourser inutilement des honoraires 
à son avocat. Cet exemple démontre l'absence de lien de causalité suffisant 
entre la faute et le dommage. 


[79] À l'inverse, peu importe qu'il y ait abus ou non sur le fond, une partie qui 
abuse de son droit d'ester en justice causera un dommage à la partie adverse 
qui, pour combattre cet abus paie inutilement des honoraires judiciaires à son 
avocat. Il y a, dans ce cas, un véritable lien de causalité entre la faute et le 
dommage.  


[…] 


[84] J'ajoute que l'abus du droit d'ester en justice peut naître également au 
cours des procédures. L'abuseur qui réalise son erreur et s'enferme dans sa 
malice pour poursuivre inutilement le débat judiciaire sera responsable du coût 
des honoraires extrajudiciaires encourus à compter de l'abus. 


[Soulignement ajouté.] 


[242] En l'espèce, rien dans la preuve ne permettait à la juge de conclure à l'abus du 
droit   d'ester   en   justice   de   la   part   de   l’appelant.   Ce   dernier   a fait certaines admissions 
dans   sa   défense   et   n'a   fait   entendre   qu’un   seul   témoin,   le   psychiatre   Lionel   Béliveau,  
que la juge n'a pas considéré crédible.   C’est  bien  peu  pour  condamner  une  partie  aux  
honoraires extrajudiciaires. L'appelant n'a pas eu non plus une attitude malicieuse ou 
manifesté de la mauvaise foi. Il était en droit de se défendre compte tenu des montants 
réclamés et des principes juridiques en cause. Sa contestation judiciaire n'était pas 
empreinte de mauvaise foi. Il n'a pas multiplié les procédures ni poursuivi inutilement et 
abusivement le débat judiciaire.  


20
13


 Q
C


C
A 


15
13


 (C
an


LI
I)







500-09-021656-111  PAGE : 99 
 


 


[243] De plus, la juge a accordé les honoraires extrajudiciaires encourus malgré 
l'entente pro bono conclu entre M. Hinse et ses avocats. Elle s'est appuyée sur un arrêt 
ontarien130. Or, la Cour dans l'affaire Hrtschan c. Mont-Royal (Ville), a déjà fait une mise 
en   garde  à   l’égard  des   importations  sans  nuance  des  précédents  de  common  law. Elle 
mentionne131 :  


[74]  J’ajouterai  que,  en   la  matière,   il   faut  se  méfier  des  comparaisons  faciles  
avec les précédents de common law.  Ceux-ci doivent être utilisés avec 
circonspection,  car  ils  sont  issus  de  l’application  de  règles  différentes.  D’ailleurs, 
contrairement à la croyance que semblent entretenir de nombreux plaideurs 
québécois, les dépens que les tribunaux de certaines provinces peuvent 
accorder sur la base dite « solicitor to client »  ne  s’identifient  pas  nécessairement  
à la facture d'honoraires  et  débours  extrajudiciaires  qu’un  avocat  présente  à  son  
client.  À propos de l'octroi de dépens de cette nature par les tribunaux ontariens, 
l'auteur Orkin écrit : 


On occasion, costs will be awarded to a party on what is known as 
the « solicitor-client scale ».  Such costs should not be confused 
with what client must pay his own lawyer. 


[75]  Il faut aussi préciser que les « costs »  n’entrent  pas  dans  la  catégorie  des  
dommages-intérêts.  Ils participent davantage de la nature de nos frais 
judiciaires,  malgré  qu’ils  soient  plus  près  de   la   réalité  des  coûts  engendrés  par  
un  procès  et  qu’ils  offrent  une  plus  grande  souplesse  dans  la  détermination  de  ce  
qui est équitable.  Au   terme   d’une   analyse   portant   sur   le   sujet,   le   professeur  
Popovici conclut : 


Les costs ont un caractère indemnitaire, ce qui n'empêche pas les 
tribunaux de se servir de la condamnation comme punition d'un 
acte répréhensible. Malgré leur caractère en principe indemnitaire, 
les costs doivent être distingués des damages, des dommages-
intérêts. 


[Renvois omis.] 


[244] La juge a eu tort de se référer à une jurisprudence ontarienne pour accorder 
cette réclamation, les honoraires extrajudiciaires étant différents des costs.  


[245] En   résumé,   parce   que   l’appelant   n'est   pas   de  mauvaise   foi   et  n'a  pas  agi  avec 
témérité, il n'y a pas eu de sa part abus du droit d'ester en justice.  


                                                 
130  1465778 Ontario inc. v. 1122077 Ontario Ltd., [2006] O.J. No. 4248, 82 O.R. (3d) 757. 
131  Hrtschan c. Mont-Royal (Ville), [2004] R.J.Q. 1073, 2004 CanLII 29479 (C.A.), paragr. 74 et 75. 
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CONCLUSION 


[246] Les décisions prises par le ministre fédéral de la Justice en vertu de son pouvoir 
de révision et celle du gouverneur en conseil de refuser le pardon demandé ne 
démontrent pas en l'espèce une conduite fautive de leur part. 


[247] De surcroît, l'évaluation de l'indemnité payable en supposant l'existence d'une 
faute   est   démesurée.   Ce   sont   l’arrestation,   la   condamnation   et   l’incarcération   qui  
constituent le préjudice majeur subi par M. Hinse, et l'administration fédérale y est 
totalement étrangère. Quant aux autres préjudices, il y avait, dans le scénario le plus 
défavorable au gouvernement du Canada, solidarité avec les parties défenderesses à 
qui M. Hinse   a   fait   remise.   Enfin,   il   n’y avait   pas   lieu   pour   la   juge   d’octroyer   des  
dommages  exemplaires  en   l’absence  d’une  faute   illicite  et  intentionnelle   de  l’appelant. 


[248] De tout ceci, il ressort que s'il y avait eu matière à condamnation du procureur 
général du Canada, le montant à être accordé à M. Hinse aurait été largement inférieur 
à celui qu'a déterminé la juge. Le cas à l'étude n'en demeure pas moins navrant et cette 
caractéristique a probablement exercé une profonde influence sur les déterminations 
faites en première instance.  


[249] POUR CES MOTIFS, LA COUR : 


[250] ACCUEILLE l'appel, sans frais; 


[251] REJETTE sans frais la procédure introductive d'instance dirigée contre le 
procureur général du Canada. 


 


  
 FRANÇOIS PELLETIER, J.C.A. 
  
  
 MARIE-FRANCE BICH, J.C.A. 
  
  
 JEAN BOUCHARD, J.C.A. 
 
Me Bernard Letarte 
Me René Leblanc 
Me Vincent Veilleux 
Me Lindy Rouillard-Labbé 
Joyal, LeBlanc 
Pour l'appelant 
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Me Guy J. Pratte 
Me Alexander L. De Zordo 
Me Katherine Loranger 
Me Marc-André Grou 
Borden, Ladner, Gervais 
Pour l'intimé 
 
Dates  d’audience : 8 et 9 mai 2012 
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Brassard c. Lafontaine 2013 QCCQ 2117 


COUR DU QUÉBEC 
 


CANADA 
PROVINCE DE QUÉBEC 
DISTRICT DE TROIS-RIVIÈRES 
LOCALITÉ DE TROIS-RIVIÈRES 
« Chambre civile » 


N° : 400-22-007505-114 
 
DATE : 11 mars 2013 
______________________________________________________________________ 
 
SOUS LA PRÉSIDENCE DE L’HONORABLE PIERRE LABBÉ, J.C.Q. 
______________________________________________________________________ 
 
 
GUY BRASSARD, 


Demandeur 
c. 
STEEVE LAFONTAINE, 


Défendeur 
 
______________________________________________________________________ 


 
JUGEMENT 


______________________________________________________________________ 
 
[1] Alléguant que Steeve Lafontaine a cautionné avec lui les dettes de Groupe 
PR-O-LOG inc., le demandeur lui réclame ce qu'il a payé pour lui, soit 13 475 $. 


[2] Le défendeur soutient essentiellement qu'il n'a pas souscrit de cautionnement. 


LES FAITS 


[3] Les faits sont relativement simples. 


[4] Guy Brassard, Steeve Lafontaine, Bernard St-Onge et Martin Girard ont 
constitué, le 21 juin 2006, la compagnie 9171-0285 Québec inc. qui faisait également 
affaire sous le nom de Groupe PR-O-LOG inc. (la Société). La Société a été constituée 
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en vertu de la Loi sur les compagnies du Québec1 (P-1). Les activités de la Société, 
débutées en mars 2008, étaient la conception et la fabrication de piscines en cèdre. Les 
quatre actionnaires détenaient chacun 25 % des actions de la Société. 


[5] Afin de concrétiser le montage financier de 500 000 $, la Société a obtenu une 
aide financière de la Banque Royale du Canada, cautionnée par les quatre actionnaires 
(P-2). Elle a aussi obtenu une aide financière du Centre d'aide aux entreprises des 
3 Rivières inc. (CAE) de 50 000 $ sous forme de convention de souscription au capital-
actions de la Société (P-3 et P-8). 


[6] La Société a dû faire cession de ses biens en vertu de la Loi sur la faillite et 
l'insolvabilité2 au mois d'octobre 2009 (D-4). La faillite a été causée, selon la preuve, par 
la faillite frauduleuse d'un important client de la Société à l'automne 2008 et par une 
mauvaise saison de vente en 2009. 


[7] Les quatre actionnaires ont réglé leur cautionnement auprès de la Banque 
Royale du Canada de sorte qu'il n'y a aucun litige à ce sujet. Le défendeur a produit 
(D-1) une déclaration de satisfaction de jugement du 14 juin 2012 de la Banque Royale 
du Canada à son égard, ainsi qu'un reçu pour frais de 1 630,54 $ des avocats de la 
banque et une mainlevée de saisie-exécution. 


[8] Le litige concerne uniquement le cautionnement du prêt auprès du CAE. 


[9] Le défendeur a tenté de mettre en cause la gestion financière de la Société par 
le demandeur, laissant entendre que des paiements à certains créanciers de la Société, 
dont le demandeur, auraient pu avoir une connotation frauduleuse. Le Tribunal a 
maintenu les objections à la preuve documentaire que voulait administrer le défendeur 
pour le motif que cette preuve est non pertinente. Le demandeur a produit un rapport du 
syndic (P-5) concluant qu'à la suite d'une vérification, il n'y avait pas lieu de croire que 
la Société a effectué des paiements préférentiels, des transactions révisables ou des 
dispositions. 


[10] Les quatre actionnaires ont signé un formulaire de cautionnement (P-8) en 
faveur du CAE le 9 juin 2008. Chacun de ces formulaires contient les clauses 
pertinentes suivantes : 


1. Cautionnement. 


Pour bonne et valable considération, le soussigné, ci-après nommé la 
« Caution », garantit le paiement de tout ce que Groupe Pr-O-Log Inc. (ci-après 
nommé le « Client ») doit et devra à l'avenir au CENTRE D'AIDE AUX 
ENTREPRISES DES 3 RIVIÈRES INC. (ci-après nommé le « CAE ») en capital, 
intérêts, frais et accessoires, dividendes, redevances ou toute autre somme à 


                                                 
1  L.R.Q., c. C-38. 
2  L.R.C. (1985), ch. B-3. 
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quelque titre que ce soit, jusqu'à concurrence d'un montant maximal de 50 000 $ 
en prêt et/ou en actions privilégiées. 


2. Solidarité. 


Ce cautionnement lie la Caution solidairement avec le Client et avec toute autre 
caution; si ce cautionnement est signé par plus d'une personne, le mot « Caution 
» désigne chacun des soussignés. La Caution est donc responsable de la totalité 
des obligations du Client envers CAE, jusqu'à concurrence du montant prévu 
dans l'article 1. 


[11] L'obtention du cautionnement des actionnaires, comme sûreté additionnelle, 
n'est pas étonnante et constitue plutôt la norme dans ce genre de financement. 


[12] Le demandeur détaille ainsi sa réclamation de 13 475 $ (P-6) : 


1) Total dû au CAE : 31 900 $ (7 975 $ pour chaque caution); 


2) Paiement de Bernard St-Onge : 8 450 $; 


3) Paiement de Guy Brassard : 23 450 $; 


4) Réclamation contre Steeve Lafontaine : 7 975 $ x 2 = 15 475 $; 


5) Paiement de Martin Girard au demandeur : 2 000 $; 


Réclamation totale à Steeve Lafontaine 13 475 $. 


[13] La dette envers le CAE était de 52 550,56 $. À la suite de démarches faites, le 
demandeur a obtenu du syndic à la faillite un crédit pour la recherche et le 
développement de 16 309,19 $. Il a aussi négocié un crédit de 4 341,37 $, laissant le 
solde de 31 900 $ ci-haut mentionné. 


[14] Dans une lettre du 6 décembre 2010 adressée au demandeur (P-4A), monsieur 
Claude Lavergne, directeur général du CAE, confirmait que le conseil d'administration 
de l'organisme acceptait, à titre de règlement final de la créance, 31 900 $. 


[15] Le demandeur a ensuite communiqué avec les trois autres actionnaires pour 
obtenir qu'ils paient leur part respective de 7 975 $. 


[16] Bernard St-Onge a versé plus que sa part, soit 8 450 $. Le demandeur a versé le 
solde de 23 450 $ (total de 31 900 $) au CAE de qui il a obtenu une subrogation 
conventionnelle. 


[17] Le demandeur a obtenu de Martin Girard, qui était en difficulté financière, 
2 000 $ provenant de son père. Le 28 octobre 2011, le demandeur a signé le document 
suivant en faveur de Martin Girard (D-4) : 
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LIBÉRATION DE LA CAUTION CONJOINTE ET SOLIDAIRE 


DE MARTIN GIRARD ENVERS GUY BRASSARD : 


Guy Brassard, suite à la réception d'un montant de deux-mille dollars (2000$) 
donne à M. Martin Girard une quittance complète et définitive de sa caution vis-
à-vis du CAE3R dont il a obtenu une subrogation conventionnelle. 


Cette quittance ne vaut que pour la créance du CAE3R et ne tient nullement 
compte des montant dus par M. Martin Girard dans le dossier de la Banque 
Royale (RBC). Il faut comprendre que tant et aussi longtemps que la RBC n'aura 
pas donné sa quittance finale et définitive, M. Girard sera toujours conjointement 
et solidairement responsable de la dette envers la RBC et qu'il devra en assumer 
sa juste part. 


[Reproduit tel quel] 


[18] Le 18 octobre 2010, l'avocat du demandeur envoyait une mise en demeure à 
Steeve Lafontaine lui réclamant sa part sur les deux prêts, dont 13 385,33 $ pour le prêt 
du CAE (D-5). 


[19] Le 6 décembre 2010, l'avocat du demandeur envoyait une mise en demeure à 
Steeve Lafontaine lui réclamant cette fois 16 975 $, soit 15 475 $ pour le prêt du CAE 
plus 1 500 $ à titre de frais et honoraires (D-5). 


[20] Enfin, le demandeur envoyait le 10 décembre 2010, à la mère de Steeve 
Lafontaine qui avait financé sa mise de fonds dans la Société, une copie de la mise en 
demeure du 6 décembre 2010 de son avocat, et ce, pour son information. 


[21] Le demandeur réclame au défendeur deux parts de 7 975 $, soit 15 475 $ moins 
la somme de 2 000 $ perçue de Martin Girard pour le solde de 13 475 $. 


[22] Le défendeur a nié avoir signé un cautionnement en vertu de la convention de 
souscription (P-3). Le demandeur invoquait la clause 17 de cet acte comme fondement 
du cautionnement des quatre actionnaires qui étaient intervenants à la convention. Le 
document produit par le demandeur (P-3) sur format lettre étant incomplet, le Tribunal a 
exigé la production du document dans son format intégral (format légal). Ce document a 
été produit avec les formulaires de cautionnement qui font partie intégrante de l'offre de 
financement du 16 avril 2008 du CAE. 


[23] Le défendeur a raison de soutenir que la clause 17 de la convention de 
souscription ne contient pas de cautionnement. Confronté cependant au formulaire de 
cautionnement qu'il a signé le 9 juin 2008, le défendeur a affirmé qu'il ne s'en souvenait 
pas. 
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[24] L'avocat du demandeur a alors demandé au Tribunal d'appliquer les dispositions 
des articles 54.1 et suivants du Code de procédure civile parce que le défendeur aurait 
commis un parjure. 


ANALYSE 


Le cautionnement 


[25] La preuve prépondérante établit que le défendeur a souscrit un cautionnement 
personnel auprès du CAE pour le prêt de 50 000 $. 


[26] Le cautionnement est défini ainsi à l'article 2333 du Code civil du Québec : 


2333. Le cautionnement est le contrat par lequel une personne, la caution, 
s'oblige envers le créancier, gratuitement ou contre rémunération, à exécuter 
l'obligation du débiteur si celui-ci n'y satisfait pas. 


[27] L'article 2 du formulaire de cautionnement prévoit que l'obligation de la caution 
est solidaire avec le client, en l'occurrence la Société et avec toute autre caution. Les 
effets du cautionnement solidaire sont prévus à l'article 2352 C.c.Q. dont le texte est le 
suivant : 


2352. Lorsque la caution s'oblige, avec le débiteur principal, en prenant la 
qualification de caution solidaire ou de codébiteur solidaire, elle ne peut plus 
invoquer les bénéfices de discussion et de division; les effets de son 
engagement se règlent par les principes établis pour les dettes solidaires, dans 
la mesure où ils sont compatibles avec la nature du cautionnement. 


[28] L'obligation solidaire est définie ainsi à l'article 1523 C.c.Q. : 


1523. L'obligation est solidaire entre les débiteurs lorsqu'ils sont obligés à une 
même chose envers le créancier, de manière que chacun puisse être 
séparément contraint pour la totalité de l'obligation, et que l'exécution par un seul 
libère les autres envers le créancier. 


[29] L'effet pour le créancier (CAE) est le suivant (C.c.Q., art. 1528) : 


1528. Le créancier d'une obligation solidaire peut s'adresser, pour en obtenir le 
paiement, à celui des codébiteurs qu'il choisit, sans que celui-ci puisse lui 
opposer le bénéfice de division. 


[30] Par ailleurs, l'effet pour la caution qui paie pour les autres est prévu à l'article 
1536 C.c.Q. : 


1536. Le débiteur solidaire qui a exécuté l'obligation ne peut répéter de ses 
codébiteurs que leur part respective dans celle-ci, encore qu'il soit subrogé aux 
droits du créancier. 
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[Soulignement ajouté] 


[31] La contribution dans le paiement de la dette au créancier se fait en parts égales 
entre les cautions en vertu de l'article 1537 C.c.Q. dont le texte est le suivant : 


1537. La contribution dans le paiement d'une obligation solidaire se fait en parts 
égales entre les débiteurs solidaires, à moins que leur intérêt dans la dette, y 
compris leur part dans l'obligation de réparer le préjudice causé à autrui, ne soit 
inégal, auquel cas la contribution se fait proportionnellement à l'intérêt de chacun 
dans la dette. 


Cependant, si l'obligation a été contractée dans l'intérêt exclusif de l'un des 
débiteurs ou résulte de la faute d'un seul des codébiteurs, celui-ci est tenu seul 
de toute la dette envers ses codébiteurs, lesquels sont alors considérés, par 
rapport à lui, comme ses cautions. 


[32] Enfin, l'article 1538 C.c.Q. prévoit la conséquence de l'insolvabilité d'une des 
cautions : 


1538. La perte occasionnée par l'insolvabilité de l'un des débiteurs solidaires se 
répartit en parts égales entre les autres codébiteurs, sauf si leur intérêt dans la 
dette est inégal. 


Toutefois, le créancier qui a renoncé à la solidarité à l'égard de l'un des débiteurs 
supporte la part contributive de ce dernier. 


[Soulignement ajouté] 


[33] La part de chaque caution dans le solde de 31 900 $ est de 7 975 $. 


[34] La subrogation conventionnelle que le demandeur a obtenue du CAE (P-4A) est 
prévue à l'article 1653 C.c.Q. dont le texte est le suivant : 


1653. La subrogation conventionnelle peut être consentie par le créancier ou par 
le débiteur, mais elle doit être expresse et constatée par écrit. 


[35] En tout état de cause, le demandeur bénéficiait de la subrogation légale prévue 
à l'article 1656 C.c.Q. dont le texte est le suivant : 


1656. La subrogation s'opère par le seul effet de la loi: 


 1° Au profit d'un créancier qui paie un autre créancier qui lui est préférable en 
raison d'une créance prioritaire ou d'une hypothèque; 


 2° Au profit de l'acquéreur d'un bien qui paie un créancier dont la créance est 
garantie par une hypothèque sur ce bien; 


 3° Au profit de celui qui paie une dette à laquelle il est tenu avec d'autres ou 
pour d'autres et qu'il a intérêt à acquitter; 
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 4° Au profit de l'héritier qui paie de ses propres deniers une dette de la 
succession à laquelle il n'était pas tenu; 


 5° Dans les autres cas établis par la loi. 


[Soulignement ajouté] 


[36] De la somme de 31 900 $, le demandeur doit supporter sa part de 7 975 $, ce 
qui laisse trois parts qui totalisent 23 925 $. Il faut soustraire la somme de 8 450 $ reçue 
de Bernard St-Onge, laissant un solde de 15 475 $. Cette somme se divise 
normalement entre les deux dernières cautions, soit Martin Girard et le défendeur, donc 
chacun pour 7 737,50 $. Le demandeur a reçu de Martin Girard 2 000 $, laissant pour 
cette caution un solde de 5 737,50 $. Normalement, ce solde devrait se répartir entre le 
les autres cautions en vertu du premier alinéa de l'article 1538 C.c.Q. Cependant, il n'en 
est pas ainsi à cause du deuxième alinéa de l'article 1538 C.c.Q. rendu applicable par 
la libération signée par le demandeur en faveur de Martin Girard (D-4) alors qu'il était 
subrogé aux droits du CAE. C'est le demandeur qui doit supporter le solde de la part 
contributive de Martin Girard. 


[37] Le défendeur doit donc au demandeur 7 737,50 $. 


Le parjure 


[38]  Le demandeur ne peut demander au Tribunal de déclarer que le défendeur a 
commis un parjure (art. 131 du Code criminel) puisqu'il s'agit d'une accusation de 
nature criminelle qui relève des tribunaux siégeant en matière criminelle. 


[39] Les pièces produites par le demandeur avant l'audition ne révélaient pas que le 
défendeur avait souscrit un cautionnement pour le prêt du CAE. En effet, la pièce P-3 
qui est la convention de souscription, ne contenait aucun tel cautionnement. La lettre du 
6 décembre 2010 de Claude Lavergne ne pouvait servir de commencement de preuve 
(art. 2865 C.c.Q.) contre le défendeur, car ce document n'émanait pas de lui. C'est par 
réouverture d'enquête que le Tribunal a permis la production de la pièce complète 
incluant les formulaires de cautionnement. Confronté au formulaire de cautionnement 
qui portait sa signature, le défendeur se retrouvait sans moyen de défense sérieux à 
l'exception du montant réclamé et pour lequel il a partiellement gain de cause. Il n'y a 
donc pas lieu pour le Tribunal d'appliquer les dispositions des articles 54.1 et suiv. 
C.p.c. 


POUR CES MOTIFS, LE TRIBUNAL : 


[40] ACCUEILLE en partie la requête introductive d'instance; 


[41] CONDAMNE le défendeur à payer au demandeur la somme de 7 737,50 $, en 
plus des intérêts au taux légal, majoré de l'indemnité additionnelle prévue à l'article 
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1619 du Code civil du Québec, et ce, depuis la date de la mise en demeure, soit le 18 
octobre 2010; 


[42] CONDAMNE le défendeur aux dépens. 


 


 __________________________________ 
PIERRE LABBÉ, J.C.Q. 


 
Me Jocelyn Morency 
Boily Morency 
Procureurs du demandeur 
 
Monsieur Steeve Lafontaine 
Personnellement 
 
Date  d’audience : 20 février 2013 
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