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l. LES FAITS PERTINENTS

1. Le 6 juillet 2013, un train opéré par la société Montreal Maine & Atlantique Canada Cie
(MMAC) a déraillé dans la Ville de Lac-Mégantic, Québec, Canada, causant de
nombreux décés, de méme que des blessures corporelles, des dommages
psychologiques et moraux a des milliers de personnes, ainsi que dimportants
dommages aux propriétés et a 'environnement (le Déraillement);

2. De nombreuses poursuites ont été entreprises contre MMAC et sa compagnie mere,
Montreal, Maine & Atlantic Railway Ltd. (MMA) découlant du Déraillement;

3. Le 8 aodt 2013, 'honorable Martin Castonguay, j.c.s., a rendu une ordonnance initiale a
'égard de MMAC, en vertu de I'Article 11 de la Loi sur les arrangements avec les
créanciers des compagnies, L.R.C. (1985), c. 36 (LACC);

4, Le 31 mars 2014, 'honorable Gaétan Dumas, j.c.s., accueillait une requéte présentée
par MMAC pour la mise en place d'un processus de réclamation et établissant une date
butoir, soit jusqu'au 13 juin 2014, a 17 heures (Date Butoir) pour le dép6t d'une
réclamation par tous les créanciers, incluant par les assureurs en subrogation;
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Avant la Date Butoir établie par le tribunal, huit assureurs en subrogation ont déposé
des réclamations auprés du Controleur totalisant 33 701 000 $, selon le dernier rapport
public du Contréleur;

Intact Compagnie d’'assurance (Intact), Compagnie d'assurance Bélair (Bélair) et
Mutuelle des municipalités du Québec (MMQ) comptent parmi ces assureurs et ce, pour
les montants suivants :

e |Intact: 10 125 393,24 $
e Bélair: 625 104,75 $
e MMQ: 2319448,66 $

Ces trois réclamations totalisent 13 069 946,65 $ sur le total de 33701000% de
réclamations déposées a temps;

Tel qu'il appert au dossier de la Cour, cing assureurs (collectivement, les Requérantes)
ont récemment signifié des requétes pour permission de déposer des réclamations hors
délai (les Requétes, ou au singulier, Requéte) et ce, pour les montants suivants:

e La Capitale, Assurances Générales Inc. (La Capitale) (pour 1 057 583,57 $);

e La Garantie Compagnie d’Assurance de 'Amérique du Nord (La Garantie) (pour
2 697 005 $);

e L'Unique Assurances Générales Inc. (L’Unique) (pour 656 943,36 $);
o Royal Sun Alliance du Canada Société d’Assurance (RSA) (pour 2 166 142,74 §);

e Groupe Ledor inc., mutuelle d’assurance (Ledor) (pour 500 639,98 §) (ci-aprés
Réclamation tardives);

Les Réclamations tardives totalisent 7 078 31465 % et si elles étaient admises,
s’ajouteraient aux réclamations totalisant 33 701 000 $ déposées auprés du Controleur,
pour un nouveau total de 40 779 314,65 $;

Ces Réclamations tardives représentent 21% des réclamations totales déposées avant
la Date Butoir pour la catégorie des assureurs en subrogations (7 078 314,65 $ sur
33701 000 $);

Intact, Bélair et MMQ contestent les Requétes des Requérants pour les motifs qui seront
plus amplement détaillés ci-apres;
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CRITERES APPLICABLES A LA DECISION D’AUTORISER LE DEPOT D'UNE
PREUVE DE RECLAMATION HORS DELAI

Dans le cadre d'une demande d’autorisation de déposer une preuve de réclamation
tardive dans un contexte de procédures aux termes de la LACC, la jurisprudence a
développé les critéres suivants a étre analysés :

1. Est-ce que le délai a produire la réclamation a été causé par inadvertance et si
oui, le créancier a-t-il agi de bonne foi?

2. Est-ce que le fait d’autoriser la production de ces réclamations entrainerait un
préjudice?

3. Si le retard entraine un préjudice, celui-ci peut-il &tre contrélé en imposant des

conditions a I'approbation que le Tribunal doit accorder?

4, En présence d’'un préjudice qu'il est impossible de contréler, y aurait-il d’autres
éléments que le Tribunal devrait prendre en considération pour autoriser le dépét
d’une réclamation tardive?

» Traduction des motifs de I'affaire /n Re Blue Range Resource Corp.,
[2000]1 A.J. No. 1232, para. 26 :

1. Was the delay caused by inadvertence and if so, did the claimant
act in good faith?

2. What is the effect of permitting the claim in terms of the existence
and impact of any relevant prejudice caused by the delay?

3. If relevant prejudice is found can it be alleviated by attaching
appropriate conditions to an order permitting late filing?

4, If relevant prejudice is found which cannot be alleviated, are there
any other considerations which may nonetheless warrant an order
permitting late filing?

En ce qui concerne le premier critére, l'inadvertance comprend linsouciance, la
négligence et un accident. Cependant, cette conduite ne doit pas étre intentionnelle;

> In Re Blue Range Resource Corp., [2000] A.J. No. 1232, para. 27.

Un mauvais choix stratégique sera rarement un motif pour déposer une preuve de
réclamation hors délai;
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> Arrangement relatif 8 Montréal Maine & Atlantique Canada
Cie, 2014 QCCS 6468, para. 35.

> Voir également: Re SemCanada Crude Co., 2012 ABQB
489.

En ce qui concerne le deuxiéme critére, a savoir si le dépét de réclamations tardives
entrainerait un préjudice, le test applicable est de se demander si les créanciers qui ont
produit leurs réclamations a temps perdront, en raison des dépdts tardifs, 'opportunité
de prendre quelque action qu'ils auraient pu prendre autrement;

> In Re Blue Range Resource Corp., [2000] A.J. No. 1232, para. 40 :

Further, | am in agreement with the test for prejudice used by the
British Columbia Court of Appeal in 312630 British Columbia Ltd.
It is: did the creditor(s) by reason of the late filings lose a realistic
opportunity to do anything that they otherwise might have done?

La question de savoir si une réclamation tardive devrait étre acceptée est une question
d’équité, laquelle doit étre tranchée en prenant en considération les circonstances
propres a chaque situation;

» Re SemCanada Curde Co, 2012 ABQB, 489, para. 50.

Enfin, la discrétion d'autoriser des preuves de réclamation tardives ne devrait étre
exercée qu'avec parcimonie en fonction des circonstances propres a chaque situation;

» Re Canadian Red Cross Society, 2008 CanLll 53885 (On SC), para. 49.

Nous traiterons dans la section A du premier critére eu égard aux motifs invoqués pour
la tardivité et dans la section B, du préjudice que le dépét tardif causerait aux assureurs
ayant produit leurs réclamations a temps et I'impossibilité de le contrbler ou de le
neutraliser dans les circonstances, a moins d’'un amendement au Plan;

ARGUMENTATION — APPLICATION DES CRITERES AUX FAITS EN L’ESPECE
A. INADVERTANCE ET BONNE FOI

En I'espéce, les Requérantes prétendent que leur retard a agir n’est pas le résultat d'une
conduite intentionnelle, quoiqu’elles invoquent toutes des motifs différents;

La Garantie soumet que la réclamation de leur assuré, M. Jacques, a été initialement
traitée par son département de l'indemnisation entre juillet et septembre 2013 et que par
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la suite, ce dossier aurait été fermé sans étre transféré au département de
recouvrement;

Ce ne serait qu’en janvier 2015 que le service de recouvrement aurait pris connaissance
du dossier de restructuration de MMAC par le biais des médias et qu’il aurait appris par
la suite, par le biais de recherches subséquentes, le fait que la preuve de réclamation
produite par son assuré, pour la portion indemnisée, aurait été rejetée;

Quant a La Capitale et a L'Unique, elles soutiennent avoir envoyé des mises en
demeure a MMAC restées sans réponse et ne jamais avoir été informées du processus
de dépdt des preuves de réclamation. Elles n’auraient appris que vers le mois de mars
2015 que des tiers contre lesquels elles auraient pu entreprendre des recours
subrogatoires obtiendraient quittances selon le Plan d’arrangement (Plan). Elles ne
précisent pas a quelles dates ces mises en demeure auraient été transmises, ni a qui et
comment. Elles n’informent par ailleurs pas la Cour de la fagon dont elles auraient appris
que des tiers contre lesquels elles auraient pu entreprendre des recours subrogatoires
obtiendraient quittance aux termes du Plan;

Quant a RSA et a Ledor, elles soutiennent respectivement avoir communiqué avec des
représentants de MMAC, avoir envoyé des mises en demeure a MMAC et avoir
mandaté des avocats, mais plaident ne pas avoir été informées sur une base
individuelle du processus de dépdt des preuves de réclamation mis en place par la
Débitrice en l'instance. Elles n’auraient appris que vers le mois d’'avril 2015 que des tiers
contre lesquels elles auraient pu entreprendre des recours subrogatoires obtiendraient
quittances aux termes du Plan. Elles n'informent par ailleurs pas la Cour de la fagon
dont elles auraient pris connaissance de ces faits;

Nous soumettons que les motifs de retard invoqués par chacune des Requérantes ne
rencontrent pas les critéres élaborés par la jurisprudence afin de permetire le dép6t de
leurs Réclamations tardives et ne devraient pas étre retenus par le tribunal;

En effet, « L'affaire Lac Mégantic », y compris le dossier de restructuration de MMAC, a
fait 'objet des mancheties de fagon constante et abondante depuis maintenant prés de
2 ans;

Le processus de réclamation, la Date Butoir, la mise sur pied d'un fonds d'indemnisation
aux termes du Plan, de méme que I'éventualité de quittances a étre accordées a des
tiers potentiellement responsables du Déraillement et qui contribueraient au Plan ont
tous été des sujets abordés par les médias;
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La Débitrice avait d'ailleurs déposée dés le 13 décembre 2014 une Requéte visant a
faire approuver le processus de sollicitation des réclamations et I'établissement d'une
date butoir;

De plus, le Controleur a mis a la disposition des créanciers sur son site web tous les
rapports, ordonnances, procédures et autres documents pertinents au dossier de
restructuration dont tous les avis, instructions et formulaires de réclamation approuvés
par la Cour.

Enfin, des avis publics ont été publiés dans les joumaux suivant les ordonnances de la
Cour, avisant les créanciers du processus de réclamation et de la Date Butoir;

Le Controleur rappelle, dans son dix-septiéme rapport, aux paragraphes 11 a 14, les
nombreuses démarches prises par le passé afin de publiciser le processus de
réclamation et la Date Butoir;

Vu ce qui précéde, il est impensable que les Requérantes, des personnes sophistiquées
ayant une connaissance du milieu judiciaire en raison de leurs activités en matiére de
réclamations et couverture, puissent raisonnablement prétendre avec quelque sérieux
devant cette cour, qu'elles n'ont pas été informées du processus de sollicitation des
preuves de réclamation et de la Date Butoir, 8 moins d'avoir sciemment ignoré toutes les
informations qui circulaient pour le bénéfice du public et des créanciers potentiels ou
encore & moins d'avoir fait le choix stratégique de ne pas déposer de réclamations
puisqu'il y avait trés peu de chances qu'un Plan offrant un dividende intéressant soit
proposé aux créanciers;

La jurisprudence nous enseigne que des actions correctives pour régler les questions de
délais doivent étre prises par le créancier de fagon diligente, et ce, dés qu'il se rend
compte de son erreur : « lying in the weeds is not an option »;

» Re Air Canada [Late Dispute Notice] (2004), 49 C.B.R. (4th) 175, 2004
Carswell Ont. 1843 (Ont. S.C.J. [Commercial List]), para. 3.

Or, des informations ont continué a circuler concernant I'évolution du processus de
réclamation aprés la Date Butoir et jusqu’a présent,

En fait, les Requérantes ou leurs mandataires ont, selon toute vraisemblance, attendu
qu'un projet de Plan soit déposé le 9 janvier 2015, lequel démontre que des
contributions importantes seraient faites au bénéfice du Fonds d'indemnisation, avant de
déposer leurs Requétes;

Le projet de Plan a effectivement été communiqué aux créanciers en janvier 2015, lors
de la signification de la Requéte de la Débitrice pour la Onziéme prolongation;
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Aux termes dudit projet de Plan, les créanciers apprenaient que des engagements
financiers avaient été recus de différents tiers pour une contribution totale d’environ
208 M $ a I'époque;

lls apprenaient aussi que des sommes significatives seraient versées a différentes
catégories de créanciers, incluant les assureurs subrogés, si le Plan était
éventuellement approuvé par les créanciers;

Selon les Requérantes, ce serait seulement suite a 'annonce de ces développements
positifs dans le cadre du présent dossier, lesquels ont été largement publicisés dans les
médias, qu'elles auraient pris connaissance pour la premiére fois soit du processus de
restructuration en cours aux termes de la LACC ou du fait que dans ce contexte, des
quittances seraient consenties en faveur de tiers contributeurs au Plan. Or, ces
prétentions ne sont ni crédibles, ni suffisantes pour permeitre le dépét de leurs
Réclamations tardives;

D’ailleurs, le fait que des tiers puissent contribuer au fonds d'indemnisation en échange
de quittances a fait I'objet de commentaires de la Cour en l'instance a plusieurs reprises,
incluant dans ses jugements, dont notamment celui du 17 février 2014 (paragraphes 110
a 121) et celui du 14 mars 2014 (paragraphes 13 a 30), de méme que d'une large
couverture médiatique;

De plus, il s’est écoulé presqu’un an depuis la Date Butoir du 13 juin 2014 avant que les
Requérantes ne décident de déposer leurs Requétes pour Réclamations tardives;

Or, le temps écoulé depuis la Date Boutoir est un facteur déterminant dans la décision
d’autoriser ou non une demande tardive, selon les circonstances;

> Re Roman Catholic Episcopal Corp. of St George’s (2007), 2007
Carswell Nfld 198, 32 C.B.R. (5th) 302 (N.L. T.D.), para. 53 :

[...] the fact that these claims were made within weeks of the
deadline was significant. Their claims were submitted, in my
view, a short time following the claims bar date. This should not
be seen as an invitation to others to make late claims at this
stage. Almost a year has passed since the deadline. In my view
it would be very unlikely that it would be possible to make the
same argument for inclusion at this time.

» Re SemCanada Crude Co., 2012 ABQB 489, para. 66 :

In Blue Range, the applications to accept late claims were made
within a few months of the plan sanction order. Here, the delay is
much longer, and the decision in Blue Range is clear that the



42.

43.

timing of the late claim with respect to the stage of proceedings
is a key consideration: para. 36.

Dans l'affaire Re BA Energy Inc., la Cour du banc de la Reine de I'Alberta a rejeté la
requéte d’'un créancier pour l'acceptation de sa preuve de réclamation tardive amendée
en raison du délai écoulé depuis la date butoir. La Cour a jugé qu'il serait inéquitable
d’accepter la réclamation du créancier qui, aprés avoir fait preuve d'un manque de
diligence pendant plusieurs mois quant a la valeur de sa créance, tentait par la suite
d’amender sa réclamation a un moment ou il était devenu évident que la distribution aux
créanciers non garantis en vertu du plan d’arrangement proposé serait substantielle;

Re BA Energy Inc. (2010), 2010 Carswell Alta 1598, 70
C.B.R. (5th) 24 (Alta. Q.B.), para. 53 :

[...] Dresser-Rand filed a very late revised claim after
months of relative lack of diligence with respect to the
value of its security, at a time when it had become
apparent that the distribution to unsecured creditors
under a proposed plan would be substantial. Dresser-
Rand’s recovery would be improved considerably by its
very late recharacterization of claim if Dresser-Rand’s
new submissions with respect to the resale value of the
compressor is accepted.

Dans sa décision du 31 mars 2014, M. le juge Dumas commentait la nécessité
d’ordonner un processus de réclamation et une date butoir comme suit :

23. Le tribunal doit donc décider si un processus de réclamation doit étre
établi méme si aucun plan n'est déposé a ce jour. Si un processus est établi,
doit-il y avoir une date butoir d'établie? En effet, il est possible qu’un processus
de réclamation soit établi et qu'une date butoir soit fixée & une date postérieure
au dépdt d’'un plan.

24, Pour décider de la question, le tribunal doit garder a I'esprit que :

“In CCAA proceedings, a claims bar order can be made by the
judge in charge of the proceedings. The purpose of the order is,
amongst other things, to enable creditors to meaningfully assess
and vote on a plan of arrangement and to ensure a timely and
orderly completion of the CCAA proceedings. ”

25, La date butoir est la en principe pour favoriser les créanciers et non pas

les débiteurs ou les tiers. Mais elle est aussi 1a pour que le dossier puisse
progresser et aboutir sans délai inutile.

(...)



29. C'est pourquoi le tribunal croit que les moyens mis en place pour
informer et protéger les créanciers de Lac-Mégantic sont suffisants.

30. Des moyens hors du commun seront mis en place pour s'assurer que les
créanciers et les victimes seront informés de leurs droits. Des séances
d’'informations seront tenues, des avis publics seront donnés. Une assistance
sera fournie pour remplir les preuves de réclamations.

31. De plus, le dossier bénéficie d'une couverture médiatique importante.
Des journalistes couvrent ce dossier de fagon assidue. Le tribunal a donc tout
lieu de croire que l'information se rendra & qui de droit.

(..)

33. Nous ne semblons pas étre dans une situation ol chaque créancier tire
la couverture de son c6té. Les principaux créanciers semblent vouloir privilégier
les victimes.

34. A cela, il est aussi important de rappeler que le tribunal a toujours
discrétion pour admettre une réclamation tardive.

35. Mais attention, un mauvais choix stratégique sera rarement un motif pour
déposer une preuve de réclamation hors délai.

36. En autorisant le processus de réclamation et en imposant une date
butoir, le tribunal continue donc dans la méme logique sous-jacente a
I'ordonnance d'un « joint hearing » en février 2014. A savoir, faciliter la
participation de tiers dans I'élaboration d’un plan d’arrangement.

37. Pour qu'un plan soit proposé, il semble que I'imposition d’'une date butoir
soit nécessaire. Les créanciers devront décider s'ils préférent étre inclus dans un
plan d’arrangement ou continuer leurs procédures sous d’autres juridictions.

38. Le tribunal n’est évidemment pas le conseiller juridique des créanciers. |l
leur appartient de décider s'ils déposent une preuve de réclamation dans le
présent dossier, quitte a voter contre un plan proposé s'ils le désirent ou
continuer leurs procédures s'ils croient ne pas étre liés par un plan auquel ils
n'ont pas participé.

39. La décision leur appartient, mais ils doivent étre conscients qu'ils ne
participent pas a un tournoi « deux balles - meilleure balle ».

40. S'ils s’excluent et qu'ils ont raison : tant mieux. Mais s'ils s’excluent et
qu'ils ont tort et que les quittances obtenues de tiers dans le cadre d'un plan
sous la LACC leur sont opposables, ce sera leur décision.

44. A la lumiére de ce qui précéde, nous soutenons que le tribunal ne peut arriver a une
autre conclusion que celle a l'effet que les Requérantes ont fait preuve d’aveuglement
volontaire ou ont fait un choix stratégique de ne pas produire de réclamations, alors
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qu’elles auraient d( le faire en temps opportun, ce qui n'est pas caractéristique d'un
geste non-intentionnel;

B. PREJUDICE

Le moment de la présentation tardive des réclamations par rapport a I'étape de la
procédure est un facteur clé a prendre en considération pour déterminer s'il y a eu
préjudice;

> In Re Blue Range Resource Corp., [2000] A.J. No. 1232, para. 36.

Autoriser le dépot des Réclamations tardives a ce stade des procédures de
restructuration entrainerait un préjudice significatif pour Intact, Bélair et MMQ, lequel ne
peut étre réduit ou neutraliser par une quelconque condition que la Cour pourrait
imposer aux Requérantes ou autrement en l'instance;

Comme l'a retenu M. le juge Dumas, dans sa décision du 31 mars 2014, au moment
d'imposer la Date Butoir, pour bien réussir un plan d’arrangement, il est impératif d'avoir
en main, avant I'élaboration du plan, des informations précises concernant la quantité et
la nature des réclamations prouvables;

> Re BA Energy Inc. (2010), 2010 CarswellAlta 1598, 70 C.B.R. (5th) 24
(Alta. Q.B.), para. 41 :

The objective of a claims procedure order is to attempt to ensure
that all legitimate creditors come forward on a timely basis. A
claims procedure order provides the debtor and the Monitor with
the information necessary to fashion a plan that may prove
acceptable to the requisite majority of creditors given the
financial circumstances of the debtor and that may be sanctioned
by the court. The fact that accurate information relating to the
amount and nature of claims is essential for the formulation of a
successful plan requires that the specifics of a claims procedure
order should generally be observed and enforced, and that the
acceptance of a late claim should not be an automatic outcome.
The applicant for such an order must provide some explanation
for the late filing and the reviewing court must consider any
prejudice caused by the delay.

> Voir également : Re SemCanada Crude Co. (2012), 2012
CarswellAlta 1399, 93 C.B.R. (5th) 188 (Alta. Q.B.), para.
53:

10
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Celtic submits that the possibility of suspension damages must
also have been apparent to SemCAMS and the BA before the
Plan was negotiated and presented to creditors. That is beside
the point: the Claims Process in CCAA proceedings requires
creditors to identify and to file their claims or be barred from
pursuing them. It is not up to the debtor company to guess at
potential claims, or whether creditors will decide to pursue them.

Dans la présente affaire, il était d’autant plus important de connaitre I'ampleur des
réclamations totales afin de convaincre des tiers de contribuer au Fonds
d’'indemnisation, ce que certains ont accepté de faire mais seulement une fois la somme
totale des réclamations connue de la Débitrice et du Contréleur;

Par ailleurs, le Plan prévoit plusieurs catégories de créanciers et leur accorde une
proportion aux fins de la distribution et du vote en fonction des réclamations regues
avant la Date Butoir;

Les proportions proposées a chaque catégorie de créanciers tiennent compte du rapport
que le total des créances d'une catégorie représente par rapport a I'ensemble des
réclamations déposées avant la Date Butoir a leur valeur estimée par le Controleur;

C'est ainsi que les assureurs en subrogation se voient offrir, aux termes du Plan, 4,1%
des sommes disponibles pour fins de distribution, soit le rapport entre 33.7M$ (total des
réclamations déposées dans cette catégorie) et le total estimé des réclamations
déposées auprés du Contrdleur;

Par opposition, les créanciers pour préjudice économique se voient offrir un pourcentage
de distribution de 9%, soit le rapport entre 75M$ (total estimé des réclamations de la
catégorie) et le total estimé des réclamations déposées auprés du Controleur;

Aux termes du Plan, Intact, Bélair et MMQ recevraient collectivement 38,8% du 4,1% de
la somme a étre versée a partir du fonds d'indemnisation créé au bénéfice des
créanciers;

Si les Réclamations tardives étaient admises, Intact, Bélair et MMQ verraient leur
dividende passer a 32% par opposition a 38,8% du 4,1% de la somme a étre versée a
partir du fonds d'indemnisation créé aux termes du Plan, ce qui pourrait représenter
entre 700 et 800 000$ de moins que prévu selon les données actuelles afférentes au
fonds d’'indemnisation;

Si le Tribunal autorisait le dép6t des Réclamations tardives des Requérantes, lesquelles
s'élévent a 7078 314,65 %, les possibilités de recouvrement des assureurs en

11
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subrogation seraient considérablement diluées par rapport aux autres catégories de
créanciers aux termes du Plan;

La jurisprudence a déja retenu que le fait qu'un préjudice matériel important puisse
s'ensuivre devrait étre un facteur militant en faveur du rejet des Requétes;

> Re SemCanada Crude Co., 2012 ABQB 489, para. 67:

If Celtic is able to file a late claim for suspension damages, the
Secured Lenders could receive up to $900,000 less than they
otherwise would. This is a material and significant claim, in
contrast to the relatively minor value of late claims in Blue Range
that were filed after that plan was implemented.

Dans Blue Range Resource Corp (Re), la Cour dappel de [l'Alberta écrit que
I'importance de la dilution est pertinente dans I'évaluation du préjudice en ces mots
« materiality is relevant to the issue of prejudice » (paragraphe 37),

Par ailleurs, si les réclamations des Requérantes avaient été déposées avant la Date
Butoir, le calcul des proportions a étre allouées a la catégorie des assureurs en
subrogation sous le Plan aurait d{i tenir compte d’un total de réclamations différent pour
cette catégorie. Ainsi, les sommes allouées a cette catégorie aurait pu étre fort
différentes;

Lorsque le projet de Plan a ét& communiqué aux créanciers, Intact, Bélair et MMQ ont
d'ailleurs questionné le Contréleur quant a la fagon dont les sommes a étre versées aux
termes du Plan ont été déterminées afin de s'assurer que cette détermination était juste
et raisonnable;

Alors que la Débitrice et le Contréleur ne souhaitent pas modifier les sommes a étre
versées aux différentes catégories de créanciers et que rien ne laisse entrevoir que des
sommes additionnelles seront versées par quiconque au bénéfice du fonds
d'indemnisation, la justesse et raisonnabilité du processus entamées en linstance
seraient sérieusement affectées si les Réclamations tardives étaient autorisees;

A ce stade tardif du dossier, et méme si le Plan n’a pas encore été homologué par le
tribunal, la position du Contréleur et du Débiteur semble étre a I'effet que I'enveloppe
accordée aux différentes catégories de créanciers, dont celle afférente aux assureurs en
subrogation (et la proportion de 4,1%), ne changera pas et ce, peu importe le nombre de
réclamations additionnelles ou les amendements apportés, le cas échéant, aux preuves
de réclamations existantes;
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62.

63.

64.

65.

66.

67.

68.

L’exercice pour en arriver a un plan fut ardu et le Plan semble reposer sur un équilibre
fragile entre les différentes catégories de créanciers avec qui la Débitrice et le
Contréleur ont di négocier;

Aussi, personne ne souhaite ré-ouvrir le partage effectué;

Dans ce contexte, les assureurs en subrogation qui ont respecté la Date Butoir fixée par
le tribunal, engagé des frais pour suivre le déroulement du dossier par I'entremise de
leurs procureurs et suivi les directives du tribunal, seront préjudiciés par le fait que des
réclamations additionnelles pourraient étre permises a ce stade, alors que I'enveloppe
qui leur a été attribuée n‘aura plus de commune mesure avec le rapport que les
réclamations totales dans leur catégorie représentera par rapport a 'ensemble des
réclamations aux termes du Plan;

Les assureurs en subrogation se verront donc privés de leurs droits de se voir allouer
une indemnité juste et raisonnable par rapport au total des réclamations a étre prises en
considération;

Qui plus est, si le Tribunal devait accorder ces Requétes, il est a craindre que d'autres
assureurs en subrogation tentent de s’adresser au Tribunal pour obtenir la méme
permission de déposer d'autres réclamations tardives, ce qui préjudicierait encore
davantage les assureurs en subrogation et réduiraient leur possibilité de recouvrement;

> Re SemCanada Crude Co., 2012 ABQB 489, para. 69-70 :

This application also gives rise to a potential issue of unequal
treatment among creditors. There were other unsecured
creditors with claims arising from inlet gas purchase agreements.
If Celtic’s application is successful, it is not impossible that such
creditors would seek to file similar late claims for suspension
damages.

| find that there is relevant prejudice to other creditors arising
from the delay, and | am not satisfied that such prejudice can be
alleviated by attaching any conditions to an order permitting late
filing.

En résumé, Intact, Bélair et MMQ subiront un préjudice significatif et irrémédiable si les
Requétes devaient étre accueillies;

CONCLUSION

Les motifs de retard invoqués par les Requérantes ne peuvent étre retenus et
démontrent un manque de diligence flagrant de leur part;
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69.

70.

71.

Accorder leurs Requétes prés d’'un an apres la Date Butoir, entrainerait un préjudice
irrémédiable aux assureurs en subrogation qui eux ont réussi a déposer leurs
réclamations avant la Date Butoir;

De plus, si la Cour devait permettre le dép6t des Réclamations tardives sur la base de
ces motifs si peu sérieux, la Date Butoir perdrait toute son utilité et sa valeur et cela
provoquerait fort probablement des demandes d’un plus grand nombre de réclamations
tardives et ce, au préjudice des créanciers ayant été prudents et diligents en respectant
la Date Butoir;

Pour toutes ces raisons, Intact, Bélair et MMQ demandent au Tribunal de rejeter les
prétentions de La Capitale, La Garantie, L'Unique, RSA et Ledor, de méme que les
conclusions de leurs Requétes pour permission de déposer des preuves de réclamation
hors délai.

Montréal, le 27 avril 2015

NWB&«QW@M

NORTON ROSE FULBRIGHT CANADA
S.E.N.CR.L, s.rl

Procureurs de Intact Compagnie d'assurance,
Compagnie d'assurance Bélair et Mutuelle des
municipalités du Québec
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established by allowing filing of claims -- No bad faith on part of applicants.

Insolvency law -- Practice -- Proceedings in bankruptcy -- Jurisdiction of courts -- Application by
creditors of bankrupt Episcopal Corporation for order that applicants were entitled to file a claim
against Corporation after deadline in proposal -- Trustee had disallowed claims -- Application
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Application by creditors of bankrupt Episcopal Corporation for order that applicants were entitled to
file a claim against Corporation -- Trustee had disallowed claims on basis that claims were brought
after deadline set out in proposal made by Corporation -- Applicants brought claims shortly after
deadline -- Proposal presented as a mechanism to satisfy claims of claimants who were sexually
abused by clergy attached to Corporation -- Applicants alleged sexual abuse and were part of class
of creditors unknown to trustee at date of proposal's approval -- HELD: Application allowed --
Applicants' behaviour amounted to inadvertence which caused delay in bringing claims -- Court had
jurisdiction to deal with application -- Court had authority pursuant to proposal to hear appeal
respecting trustee's decision -- Bankruptcy and Insolvency Act provided court with authority to deal
with actions of trustee -- No evidence of prejudice if claims were allowed -- Trustee had not
indicated there was any lost opportunity by virtue of late filing which might give rise to prejudice --
Inclusion of four additional claims was within range of possibilities anticipated by proposal --
Claims were submitted within weeks of deadline and nothing indicated process of implementation
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Court Summary:

Corporate and commercial -- Civil practice and procedure -- Insolvency -- Corporations --
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Disallowance of claim of creditor -- Jurisdiction of the Court.

The Corporation made a proposal to its creditors which was approved by the Court in July 2005.
Most of the creditors were victims of sexual abuse for which the Corporation was vicariously liable.
The proposal provided that creditors unknown to the Corporation at the time of the proposal could
make claims as long as they were presented prior to the claims bar date. The Applicants filed their
claims after the date, and the claims were disallowed by the Trustee on that basis. The Applicants
sought to have the decision to disallow reversed.

Held: While the Trustee acted in accordance with the proposal, the court had the jurisdiction to
supervise the implementation of the proposal. On balancing the issues of good faith of the claimants
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and the potential for prejudice to the Trustee's implementation of the proposal, the court held that it
was reasonable to permit the claims to be considered in accordance with the assessment process set
out in the proposal.
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DECISION OF FAOUR, J.

1 A.E.FAOUR J. (orally):-- This is an application by four individuals that they be entitled to file
a claim against the Roman Catholic Episcopal Corporation, contrary to the decision of the trustee. I
gave my decision orally at the end of the hearing. What follows is a written version of those
reasons, edited for syntax and completeness.

2 Inote for the record that Mr. Mugford is present on behalf of the four applicants. Mr. Stringer
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and Ms. O'Dea are here on behalf of the trustee in bankruptcy. Mr. Lavers and Mr. Budden
appeared, each on behalf of one Class One creditor. Only Mr. Mugford and Mr. Stringer have filed
submissions on behalf of their clients. Mr. Lavers did not file a written submission, but he did make
a helpful submission to the Court. Mr. Budden indicated he had not received instructions, and asked
leave of the court to withdraw from the proceeding. L.eave was granted and he did not participate
further.

3  The claims of the four applicants, W.B., M.C,, J.S. and R.K. arise under an amended proposal
under the Bankruptcy and Insolvency Act (Canada) approved by this Court in July 2005. That
proposal was presented as a mechanism to satisfy the claims of a number of claimants who were
sexually abused by a member of the clergy attached to the Corporation, the legal entity which
oversees the activities of the Roman Catholic Church in the western region of the Province. That
proposal created four classes of creditors. For the purposes of this proceeding the relevant groupings
are first, the sexual abuse creditors who were known to the trustee at the date of approval. They are
designated as Class One creditors. Second, the sexual abuse creditors unknown to the trustee at the
date of approval. They are categorized as Class Four creditors. The proposal put in place a process
to assess subsequent claims, that would have gone into the Class Four category, and determine
whether they had merit or validity.

4  The trustee in respect of the claims of the four applicants has denied the claims because they
were received after the March 15, 2006 deadline set out in the proposal. I want to just provide a
brief overview of the circumstances of each of the applications.

5 The first one was on behalf of W.B. who contacted his solicitors for the first time on March 22,
2006. They provided notice of his claim to the trustee on March 23, 2006. This was about a week
after the deadline. The affidavit of W.B., and all of the applicants, notes that the trustee sent
correspondence dated March 16, 2006 that any further claims must be brought to the attention of the
Corporation immediately. His evidence included a statement of the allegations of sexual abuse
which would ground his claim if accepted for consideration by the trustee.

6 M.C. contacted his solicitors at the end of May, 2005 which was almost a year before the
deadline. By a letter dated June 2, 2005 Mr. Stringer was notified of M.C.'s claim and he confirmed
receipt by e-mail the same date. The statement of M.C. outlining the allegations of abuse was
forwarded on June 14, 2005. He also cites the March 16, 2006 correspondence which acknowledges
receipt of the notice of claims from M.C. among others, and sought additional proof. The trustee
says that the proof of claim, the formal form, was not received until March 29, 2006 and therefore
was out of time. M.C.'s evidence also included a statement of the allegations of sexual abuse which
would ground his claim if accepted for consideration by the trustee.

7 J.,or].S, as he indicated he would like to be called, first contacted his solicitors on April 26,
2006, some six weeks after the deadline. On the same date the solicitors for the trustee were notified
of the claim and a proof of claim form was submitted. The trustee disallowed this claim on the basis





Page 5

that it was out of time by notice dated April 27, 2006.

8 The claim of J.S. contained allegations which are quite different from the others. The other
three related incidents of sexual abuse, including fondling and ejaculation, which occurred generally
in private. J.S. cited incidents of serious sexual and non-sexual abuse in public places, and involving
significant violence, including gunshots and police involvement. These allegations, it would seem to
me, are of quite a different character than the other three and would require some significant
investigation by the trustee if accepted for consideration. I only comment to note that the
allegations, even though they are different, prima facie, form the basis for a claim.

9 Finally, R.K. first contacted solicitors April 27, 2006. They advised the trustee of his claim on
May 5, 2006. He made a written statement which was submitted to the solicitors for the Trustee on
May 11, 2006. The claim was disallowed by notice from the Trustee on May 8, 2006 on the basis
that it was out of time. His evidence also included a statement of the allegations of sexual abuse
which would ground his claim if accepted for consideration by the trustee.

10 I note that the proceedings today deal only with the question of whether the claims can be
considered given the submission of claims after the claims barred date. We're not concerned today
with the merits or the validity of each of the claims. If accepted, the claims would have to be
assessed in accordance with the process established under the amended proposal approved in July of
2005.

11  There are two issues that I have to consider. First the nature of this proceeding and my

-jurisdiction to deal with the applications; second, assuming I have the authority then the substantial
issue of whether it's appropriate to submit the claims to be considered effectively extending the time
for submitting a claim.

12 On the first issue, the authority of the Court arises both from the proposal and from the
Bankruptcy and Insolvency Act. The proposal sets out the four classes of creditors. It defines Class
Four creditors in Article 2.1 as including "all unknown creditors who the Corporation becomes
aware of after the Court approval date whose claims arose prior to the filing date as a result of the
sexual abuse of such creditor by priests, employees or agents of the Corporation, ..."

13 Article 12.8 provides for the effect of the proposal on creditors, that being to provide finality
and to satisfy and distinguish all claims. It goes on to provide,

"Any creditor who has not submitted a proof of claim pursuant to the terms
hereof, within the time limit set herein, or whose proof of claim has been
disallowed and such creditor has not appealed such disallowance, shall not be
entitled to any distribution"

14 I take this last provision to provide the Court implicitly, if not explicitly, with authority to hear
an appeal in respect of a decision of the trustee. The proposal and its implementation is, of course,
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subject to supervision of the Court.

15 The Act provides the Court with authority to deal with actions of the trustee. Subsection
135(4) of the Bankruptcy and Insolvency Act provides for discretion to hear appeals from trustees'
decisions:

A determination under subsection (1.1) or a disallowance referred to in
subsection (2) is final and conclusive unless, within a thirty day period after the
service of the notice referred to in subsection (3) or such further time as the court
may on application made with that period allow, the person to whom the notice
was provided appeals from the trustee's decision to the court in accordance with
the General Rules.

16  Section 37 of the Act, provides for an application to the Court to confirm, reverse or modify
the act or decision complained of:

Where the bankrupt or any of the creditors or any other person is aggrieved by
any act or decision of the trustee, he may apply to the court and the court may
confirm, reverse or modify the act or decision complained of and make such
order in the premises as it thinks just.

17 In addition there are specific provisions in the Act cited by Mr. Mugford which provide
specifically that the Court has remedial authority and may extend the time for doing something:
sections 149(2), 189(9) and (11).

18 Based on the foregoing, I am satisfied that the Court has jurisdiction to deal with the matter.

19  There is an additional procedural matter raised by Mr. Stringer in his submission. He suggests
that an alternate procedure open to the claimants was to seek approval of the Court for a late filing
of a claim before such a claim was filed. If they had taken that approach, it would seem that the
Court would have to consider only the merits of accepting a late claim. He suggested having taken
the route of an appeal, the burden the applicants have to meet is to demonstrate an error of law on
the part of the trustee before the disallowance may be set aside. That is a high burden and one which
would be more difficult to meet than the approach of seeking approval of the Court before making
the claim.

20  Whether I should view this as an appeal where my task would be to determine whether the
trustee made an error of law in disallowing the claims, or approve a late claim nunc pro tunc, or
with retroactive effect, the effect is the same. Either the claims may be made, or they were out of
time. I prefer the approach which would permit me to deal with the substantive issue of whether the
claims ought to be considered rather than rule on whether the trustee has made an error at law. My
preference is to take the approach that I should not let the procedures chosen by the applicants
dictate the outcome of the proceeding, but deal with the substantive effect of filing the claims after
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the claims bar date. In taking this approach it may be necessary to consider that the application to
set aside the trustee's decision is in reality an application to give leave nunc pro tunc to the
applicants to file their claims after the deadline. I'm satisfied that whether or not I find an error of
law I can deal with the substance of whether it's appropriate to permit these claims to be made
rather than focus this proceeding on whether there was an error of law in the decision to disallow.

21  On the substantive point of whether I ought to permit a late claim, I have to consider two
approaches taken in Canada on the question of delay in these circumstances. Counsel for the trustee
has helpfully pointed out there are two lines of authority. The first follows the decision or is
exemplified in the decision of the Alberta Court of Appeal in Re Blue Range Resources, [2000]
A.J. No. 1232 (C.A.) which that sets out the factors which ought to be considered in determining
whether to grant permission for late filing of claims. At para. 26 the court reviews the criteria
applicable:

26 Therefore, the appropriate criteria to apply to the late claimants is as follows:

1. Was the delay caused by inadvertence and if so, did the claimant act in
good faith?

2. What is the effect of permitting the claim in terms of the existence and
impact of any relevant prejudice caused by the delay?

3. Ifrelevant prejudice is found can it be alleviated by attaching appropriate
conditions to an order permitting late filing?

4. "~ If relevant prejudice is found which cannot be alleviated, are there any
other considerations which may nonetheless warrant an order permitting
late filing?

27 In the context of the criteria, "inadvertent" includes carelessness, negligence,
accident, and is unintentional,

22 Inrespect of the issue of prejudice, the court went on to elaborate, at para. 40:

40 In a CCAA context, as in a BIA context, the fact that Enron and the other
creditors will receive less money if late and late amended claims are allowed is
not prejudice relevant to this criterion. Re-organization under the CCAA involves
compromise. Allowing all legitimate creditors to share in the available proceeds
is an integral part of the process. A reduction in that share cannot be
characterized as prejudice: Cohen, Re (1956), 36 C.B.R. 21 (Alta. C.A.) at 30-31.
Further, I am in agreement with the test for prejudice used by the British
Columbia Court of Appeal in 372630 British Columbia Ltd, [1995] B.C.J. No.
1600. It is: did the creditor(s) by reason of the late filings lose a realistic
opportunity to do anything that they otherwise might have done? Enron and the
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other creditors were fully informed about the potential for late claims being
permitted, and were specifically aware of the existence of the late claimants as
creditors. I find, therefore, that Enron and the Creditors will not suffer any
relevant prejudice should the late claims be permitted.

23  Based on this case in which the Alberta Court of Appeal permitted out of time claims to
proceed it seems to me that the key factors are good faith on the part of the claimants and prejudice
to either the trustee's administration of the proposal, the other creditors, or both.

24 An alternate view was argued by counsel for the trustee as exemplified by the case of Re
NOMA Co., 2004 CarswellOnt 5033, [2004] O.J. No. 4914 in the Ontario Superior Court. By
denying a claim made after the claims bar date, this case is used by the Trustee to suggest that I
should place emphasis on the contractual nature of the proposal and the inherent unfairness which
would result if a late creditor could prejudice the delicate balance achieved between the corporation
and the creditors who were part of the arrangement. This is the only sure way to ensure the integrity
of the process and to bring finality. However, in this case, the court specifically acknowledged the
approach in Re Blue Range Resources. In refusing the extension of time, the court found that the

- late claimant had not exercised good faith, and in fact there was inordinate delay in making the
claim,

25 Inmy view, the two cases do not reflect different approaches. Rather, they reflect different
results arising from the Court applying similar criteria. An examination of both cases confirms that
the appropriate approach in a decision to permit late claims is to ensure a balancing of the relative
impact on the claimants and the larger group of creditors. This involves, as set out in Re Blue ,
Range Resources, balancing good faith on the part of the claimants with prejudice to the ability of
the trustee to carry out its duties under the proposal. Acceptance of the contractual nature of the
proposal as a paramount consideration is not inconsistency with such a balancing. Whether or not
late claims are accepted, the Trustee is required to adhere to the terms of the proposal to permit a
level of predictability and finality for both the corporation and the other creditors. Acceptance of a
claim after the claims bar date requires evidence of prejudice to the Trustee in carrying out such a

duty.

26  The Trustee argues that I should emphasize the contractual nature of the proposal and reject
any claims which do not strictly comply with its terms. Counsel raised several points in defence of
the Trustee's decision to disallow these claims. First, the trustee has an obligation to enforce the
terms of the proposal as it was approved by the Court, and he cites the case of Society of
Composers, Authors et. al. v. Armitage, [2000] O.J. No. 3993, 2000 CarswellOnt 4120. Second,
that the Court should afford a significant degree of deference to the amended proposal and the
decision of the trustee taken in implementation of its provisions. Third, that the claimants have
given no good reason for the delay. They ought to have read the various newspapers in which the
notice was placed and ought to have been aware of the need to make contact for the purpose of
making a claim. Fourth, that the claimants took the wrong procedural approach. They ought to have
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made application to the Court requesting that the claims barr date be lifted prior to filing their
claims rather than appealing the notices of disallowance. As a consequence, they have the burden of
demonstrating that the trustee was wrong in law.

27 The applicants for their part make several arguments. First, they argue that a broad
interpretation of the proposal would require the trustee to act equitably in implementing the
proposal since the proposal contemplated a process to determine unknown creditors, the fact that the
applicants were out of time by a few weeks should not deny them access to the process.

28 Second, they argue the claims bar date is a matter of form. It is submitted that both the case
law and the provisions of the Act would not permit matters of form to trump matters of substance.
Since it's a formality with which they were unable to comply, and as long as they made out a prima
facie claim they should be permitted access to the process.

29  Third, they referred to the March 16, 2006 letter as a waiver by the trustee of any deadline
date. I just want to say that in my view, while the wording of the letter is perhaps unfortunate, I do
not believe that this letter can, by itself, cause a waiver of a clear provision of the proposal. I will
not consider this argument of the applicants further.

30 Fourth, the applicants say that the prejudice to them if the claim is disallowed at this point is
significant as it will make it almost impossible or perhaps impossible for them to obtain a remedy
for the harm inflicted upon them.

31 Fifth, they argue that the practical considerations of disallowance would require them to go
outside a conciliating mechanism which was established for the express purpose of dealing Wlth
such claims as theirs. It was meant to avoid time consuming litigation.

32 The submission of counsel for one of the class one creditors was essentially to support the
trustee. He echoed the arguments that the other creditors are entitled to rely on the terms of the
proposal. He suggested it was put in place to provide certainty and closure. He felt there was a
possibility of inordinate delays should these claims be accepted. The claimants ought to be held to
the terms of the proposal as were all the other creditors.

33 In considering all the arguments I reviewed the cases submitted. It is hard to find cases
directly on point as the circumstances reflect different situations. First, virtually all of the cases
reflect commercial creditors, and not the kind of creditors we have in this case. Second, none of the
cases cited dealt with a proposal that contemplated unknown creditors and established a process for
dealing with them as this one did.

34 Inote the following cases. Lindsay v. Transtec Canada (1994), 28 C.B.R. (3d) 110, 5
C.C.P.B. 219, [1995] 2 W.W.R. 404, 99 B.C.L.R. (2d) 73, 1994 CarswellBC 620 (B.C. S.C.)
involved a claim by a former executive of the company regarding his retirement benefits. He was
fully aware of the process but declined to take any steps at the appropriate time to gain a tactical
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advantage. His application to make a late claim was denied.

35 The case of Carlen Transport Inc. v. Juniper Lumber Co. (Monitor of), 2001 CarswelINB
21,21 C.B.R. (4th) 222,233 N.B.R. (2d) 111, 601 A.P.R. 111 allowed a late claim. However, it did
so in circumstances where the only problem was a delay in the mail. I do not believe it is helpful in
this case except to indicate that a short delay where good faith is not in question, is not a bar to
filing a late claim. It also cited with approval the test in Re Blue Range Resources, to which [
referred earlier. '

36 In Re Christian Brothers of Ireland and Canada, 2004 CarswellOnt 574, 49 C.B.R. (4th)
12, 69 O.R. (3d) 507, the Ontario Court approved the distribution of assets to creditors who were
sexual abuse victims over the objection of several of them. The court confirmed that the liquidator
had acted fairly and reasonably in placing limitations on creditor entitlements, given the obligations
to distribute the limited assets fairly. The trustee is obligated to do the same in this case. However,
that case centred on the substantive issues related to the overall distribution of the estate and not on
a procedural question as here. As a consequence, I found that this case was not helpful in assisting
in determining the proper balance to be reached between the needs of late creditors, and the
integrity of the proposal.

37 Inreaching a conclusion on this case I have considered the following factors. First, while the
Trustee has spoken of the integrity of the proposal and the need to preserve the rights of the
creditors who were part of the decision-making process, he has not set out any real prejudice which
would arise if these claims were allowed. The submissions and the affidavit of Mr. Harris referred
‘to the possibility of delay and the issuie of dilution of the pool for satisfying the claims. Howevér,
during the hearing it was confirmed that the process of assessment is ongoing and nothing was
presented to me which would cause me to think there would be any substantial prejudice, including
delay, to the process by the addition of these claimants. I also accepted the view, set out in the Re
Blue Range Resources case, that the possibility of additional creditors diluting the assets to be
distributed does not constitute prejudice.

38 Second, the trustee has not indicated there was any lost opportunity by virtue of the late filing
which might give rise to prejudice, and I note the decision of the British Columbia Court of Appeal
to which I referred earlier, which was cited in the Blue Range case.

39 Third, the question of the proper procedure was raised by the trustee. In my view I am obliged
to look at the substance of the matter and try to reach a decision based on substantive concerns and
not to be hamstrung by the procedure that the applicants chose to follow in this particular case.

40 Fourth, the proposal itself contemplated there would be additional claimants. Other than the
question of timing the trustee was directed by the proposal to consider additional claims for which
notice had not been provided as of the date of the proposal. The inclusion of four additional claims
was within the range of possibilities anticipated by the Proposal.
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41  Fifth, while the letter from the trustee dated March 16th, one day after the claims bar date,
purported to invite the submission of any final claims, I do not accept that this is somehow a waiver
or estoppel which would make the deadline a nullity. I do however accept the letter as evidence of
an overall intent in the proposal to determine and assess the claims of unknown victims of abuse.

42  Sixth, in my view there was no inordinate delay by each of the Applicants which in and of
itself could prejudice the process. All of these claims were submitted within weeks of the deadline
and nothing has been presented which would indicate the process of implementation of the proposal
was delayed or prejudiced by what I consider minor delays in making the claim.

43  Seventh, the trustee has not pointed to anything greater than the inadvertence claimed by the
claimants which would minimize the existence of good faith on their behalf. In fact, the affidavits of
the claimants note the psychological consequences of the abuse by virtue of which they have
required significant time to come to terms with their experiences. In the absence of evidence to the
contrary, I accept that one of the consequences of sexual abuse of adolescents is the difficulty and
reluctance to disclose these acts of abuse in adulthood. Each of these applicants has indicated this
difficulty. In my view, they have made out a valid justification for their delay. In addition, once
each of them came to the point of contacting counsel, there was no further delay.

44  For one of the claims, that of M.C,, the trustee had knowledge for almost a year before the
claims bar date. His claim was rejected because the specific claim form was not submitted in time.
In my view, there can be no prejudice in this case for that reason. The fact that there was not strict
compliance with the formal requirements of the process did not, of itself, present a problem for the
trustee. o ' o B o o

45  For the other three, W.B., J.S. and R.K, the reasons for delay were similar and related to their
awareness of the process.

46 Based on these factors and the evidence before me I am satisfied if the Applicants had sought
from the court an extension of time before filing claims, I would have approved it. Whether I treat
this as an application to extend the deadline or an appeal from the decision of the trustee, I am
satisfied that the circumstances of each of these cases are such that they ought to be considered on
their merits. In the circumstances I do not believe that it is necessary to find an error of law. It is
necessary for me to consider whether there exists sufficient grounds to approve, nunc pro tunc, an
extension of the deadline for the purpose of these claims.

47 Taccept the approach set out in the Re Blue Range Resources case. I am satisfied that there
was behaviour amounting to inadvertence which caused the delay. I am also satisfied that nothing
before me indicates anything but good faith. I note the circumstances of the Lindsay v. Transtec
case where the delay was deliberate to gain a strategic advantage. That is certainly not the case here.
These claimants have acted in good faith, albeit with significant ignorance of the process.

48 I have also examined the question of prejudice and attempted to balance the impact on the
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proposal and the other creditors, with the impact on the claimants before me. In my view the
evidence is clear that for the claimants, the applicants in this proceeding, the impact of disallowance
would be to deny them access to the process. For the trustee and the remainder of the creditors there
was no evidence before me that the implementation of the proposal would be affected or delayed by
accepting these claims. There was some speculation of delay and certainly concern about diluting
the pool of funds available. However, I cannot accept speculation about delay as prejudice,
particularly when the assessment process established under the proposal is ongoing to the present
day. In respect of prejudice by dilution of the estate of the Corporation, the Re Blue Range
Resources case provides authority that this is not the kind of prejudice which would underlie a
disallowance of the claim.

49  In general, the key question for me was whether the delay in filing made any difference for the
trustee in implementing the terms of the proposal. It was clear that the late claims were not in
compliance with the strict terms of the proposal. Based on the evidence before me, I reach the
conclusion that there was nothing presented to indicate that the delay would cause anything other
than minor inconvenience to either the process of assessment of claims, or the Trustee's task of
implementing the proposal.

50 Ido want to say that I do not believe the trustee could have acted differently. The trustee was
obligated to follow the terms of the proposal. The proposal created a deadline and gave him no
discretion to vary it. The Court in its role of supervision of the process can authorize a variation of
these terms.

51 TIalso reiterate that my decision today relates only to the question of acceptance of the claims

for consideration notwithstanding timeliness. The substance and validity of these claims still has to
~ be assessed and proper proof provided, and I make no comment about the adequacy of the evidence
presented or the narratives submitted by each of the claimants.

52 In summary, there is nothing before me to indicate there would be prejudice to the overall
administration of the process under the proposal by accepting four additional claims which in my
view were only slightly late in being submitted. Whether I treat this as an appeal of the decision of
the trustee to disallow, or an application for leave to make a claim nunc pro tunc the applicants shall
have the right to have their claims considered in the assessment process established under the
amended proposal.

53  One further comment: the fact that these claims were made within weeks of the deadline was
significant. Their claims were submitted, in my view, a short time following the claims bar date.
This should not be seen as an invitation to others to make late claims at this stage. Almost a year has
passed since the deadline. In my view it would be very unlikely that it would be possible to make
the same argument for inclusion at this time.

54 I conclude that the application of the four applicants, W.B., M.C., I.S. and R.X. are approved.
As successful parties they have leave to apply to address the issue of costs.
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participate in a distribution to unsecured creditors pursuant to the plan of arrangement and
reorganization of BA Energy Inc. dismissed -- It would not be fair or equitable to accept the
late-amended claim -- There were no conditions alleviating relevant prejudice -- DR filed a very
late revised claim after months of relative lack of diligence with respect valuing its security at a
time when it had become apparent that the distribution to unsecured creditors under a proposed
plan would be substantial -- Companies' Creditors Arrangement Act.

Application by Dresser-Rand Canada, Inc. (DR), for acceptance of its late-amended proof of claim
so that it might participate in a distribution to unsecured creditors pursuant to the plan of
arrangement and reorganization of BA Energy Inc. under the Companies' Creditors Arrangement
Act. The issue was whether DR, having initially filed a claim characterized as fully secured on the
basis of holding assets it described as having a value equal to its claim, was entitled to file a
late-amended claim that now alleged a large portion of the claim was unsecured. DR argued the
amended proof of claim filed on March 26, 2010 was not a late claim but merely an amendment to
the Sept. 2009 proof of claim filed in a timely manner in compliance with a claims procedure order.
BA argued DR's conduct arose from a deliberate intent to reframe its claim when it became
apparent there would be a distribution to unsecured creditors of approximately 55 cents per dollar of
claim. DR's recovery would be improved by $1.6 million by its late re-characterization of the claim
if its new submissions with respect to the re-sale value of a compressor were accepted. DR
submitted that equity favoured its application as it was a wronged party with a legitimate claim that
had been compromised by CCAA proceedings.

HELD: Application dismissed. It would not be fair or equitable to accept the late-amended claim.
There were no conditions that would alleviate relevant prejudice. The amended proof of claim
purported to assert an unsecured claim for the first time, one that would qualify as an affected claim
under the plan as opposed to the fully-secured claim previously asserted. It changed the nature of
the original claim to such a degree that it must be considered a new claim and not a mere
amendment. By initially filing its claim on the basis that it was in possession of sufficient assets to
satisfy its claim and maintaining that position for eight months, it led the debtor and monitor to
reasonably believe DR would not be an affected creditor in a plan of arrangement. BA structured its
plan on that assumption. The consequences of the delay in adequately investigating the value of the
assets DR held as security for its claim, which accounted for most of the delay in filing the amended
claim, were to be borne by DR. If the amendment was accepted, it would reduce the amount
available to unsecured creditors from 55 cents per dollar of claim to 53. It was not possible to
determine if any of the proxy votes cast in favour of the plan would have been affected by
knowledge of the late claim. However, it was apparent a significant number of creditors were not
aware of the amended claim when they decided how to vote. The parties prejudiced by the
late-amended claim were BA and its parent, Value Creation, BA's largest secured creditor. The
postponement of a portion of VC's secured claim was arrived at in consideration of the status of
creditor claims as they had been filed. Nor did BA have a realistic opportunity to amend its plan to
include DR without the risk of losing support from other creditors and jeopardizing the plan. There
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was no evidence the debtor or the monitor anticipated DR's late change of position on value. DR
had filed and relied upon affidavits sworn by Kaffka, and BA was required to pay reasonable
conduct money for his attendance at cross-examination, as he was not clearly an inappropriate
witness.

Statutes, Regulations and Rules Cited:

Alberta Business Corporations Act, RSA 2000, c. B-9, s. 193

‘Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,

Companies' Creditors Arrangement Act, R.S.C.‘ 1985, c. C-36,

Judicature Act, RSA 2000, c. J-2,

Sale of Goods Act, RSA 2000, c. S-2,

Counsel:

Chris D. Simard and Kelsey J. Drozdowski, for Dresser-Rand Canada, Ltd.
David LeGeyt, for Ernst & Young Inc.

Howard A. Gorman and Kyle D. Kashuba, for BA Energy Inc.

Reasons for Decision
B.E.C. ROMAINE J.:--
Introduction

1 Dresser-Rand Canada, Inc. ("Dresser-Rand") applies for acceptance of its late amended proof
of claim so that it may participate in a distribution to unsecured creditors pursuant to the plan of
arrangement and reorganization of BA Energy Inc. ("BA Energy") under the Companies' Creditors
Arrangement Act.

2 The issue is whether Dresser-Rand, having initially filed a claim which it characterized as fully
secured on the basis of holding assets that it described as having a value equal to its claim, is
entitled to file a late amended claim that now alleges that a large portion of the claim is unsecured.

Facts
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3 In 2006, BA Energy had entered into an agreement of sale with Dresser-Rand for the purchase
of a wet-gas compressor and ancillary equipment for use at the proposed Heartland Upgrader, a
heavy oil upgrader that BA Energy was in the process of constructing at a site near Fort
Saskatchewan, Alberta. The total purchase price for this compressor was USD $8,577,942.39.

4  On December 30, 2008, BA Energy was granted an initial order under the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended (the "CCAA").

5 Atthe time of the filing under the CCAA, BA Energy had paid USD $7,021,918 pursuant to the
purchase agreement, leaving a balance owing of USD $1,651.543.63. The compressor was still in
the possession of Dresser-Rand at its premises in Edmonton, with the exception of some of the
ancillary equipment which had been delivered to the proposed site of the Heartland Upgrader.

6 On March 9, 2009, counsel to Dresser-Rand enquired of counsel to BA Energy and counsel to
. the Monitor whether the balance of the purchase price would be paid, "failing which Dresser-Rand
will be free to exercise its right of sale pursuant to the Sale of Goods Act." On May 15, 2009,
Dresser-Rand sent a Proof of Claim to the Monitor, signed by Dresser-Rand's General Manager in
Canada, indicating that it had a secured claim for USD $1,655,477.95 and that "in respect of the
said debt, we hold assets of the CCAA Debtor valued at $1,655,477.95 US as security". Under the
Claims Procedure Order, claims were to be filed by June 15, 2009.

7  On August 26, 2009, BA Energy repudiated the purchase agreement and advised Dresser-Rand
that it had a duty to mitigate its losses with respect to the terminated agreement.

8 In an email dated August 31, 2009, counsel to Dresser-Rand asked counsel to BA Energy to
confirm that Dresser-Rand was free to deal with the compressor equipment in its possession and
enquired whether BA Energy would return the parts in its possession. On the same day, counsel to
BA Energy responded that Dresser-Rand could deal with the equipment subject to any requirement
to act reasonably in performing its duty to mitigate and said that he would ask his client about the
equipment in its possession.

9  On September 18, 2009, the Monitor advised counsel to Dresser-Rand that, in light of the
repudiation, Dresser-Rand's previous claim may have been stayed and that Dresser-Rand may have
the right to file "Subsequent Claim" as set out in the Claims Procedure Order. The Monitor also told
Dresser-Rand that BA Energy believed that the ancillary equipment in its possession was worth
about $1 million. Counsel to Dresser-Rand responded that he did not believe his client would be
interested in the equipment at that price.

10  On September 22, 2009, Dresser-Rand submitted a Subsequent Claim for USD $1,651,543.63
(taking into account a further invoice paid by BA Energy). Again, Dresser-Rand in its claim form
characterized the claim as secured and, again, the claim form states that Dresser-Rand held assets of
the CCAA Debtor valued at USD $1,651.543.63.
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11  On December 16, 2009, the Monitor issued a Notice of Revision or Disallowance of the claim.
This notice indicates that the Proof of Claim as submitted in the amount of USD $1,651,543.53 was
revised and accepted at nil. The Monitor noted as follows:

Retained Assets

[Dresser-Rand] retained possession of certain assets as a result of the termination
of the Purchase Order. In the Termination Letter the Applicant directed
[Dresser-Rand] to mitigate its losses in respect of the termination of the Purchase
Order. The Applicant noted in its review of [Dresser-Rand]'s Claim that the
retained assets have a value in excess of the amount of [Dresser-Rand]'s Claim.
Accordingly, the Applicant has revised [Dresser-Rand]'s claim to $0.00.

12 On December 18, 2009, counsel to Dresser-Rand asked to meet with counsel to BA Energy
and the Monitor to discuss the reasoning behind the Notice of Revision, commenting that
"(p)reviously you did not dispute our priority to the extent of what we could realize from the
equipment we have in our possession." The email also notes that the compressor is custom-made
equipment and that its sale may take some time.

13 On December 20, 2009, counsel to Dresser-Rand delivered a Notice of Dispute to the
Monitor, with a covering letter that noted as follows:

With respect to the enclosed Notice of Dispute, in reviewing the documentation
you forwarded to Dresser-Rand Canada, Inc. in this regard, this simply may be a
situation where there is misunderstanding of terminology between us. Looking at
your statement about the "retained assets", you do not appear to be disputing
Dresser-Rand Canada, Inc.'s right to retain the assets in question (being
compressor equipment) and deal with it as it wishes. To this stage, we have
always valued the retained assets as being worth as much or more than the debt
that is owed by BA Energy Inc. to Dresser-Rand Canada, Inc. We do not believe
that you should have put $0.00 beside the secured aspect of this claim in the
Notice of Revision or Disallowance dated December 16, 2009.

14  The Notice of Dispute lists $1,651.543.63 under the designation "Reviewed Claim or
Subsequent Claim as Disputed" and characterizes this amount as "Secured". It makes no claim on
an unsecured basis. The Notice stipulates that "(t)his claim is fully secured. The Notice of Revision
or Disallowance did not reflect this fact."

15 A without-prejudice conference call was held on January 6, 2010 among counsel to BA
Energy, the Monitor and counsel to Dresser-Rand.

16 In an email dated January 11, 2010, the Monitor asked Dresser-Rand's counsel whether he had
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been able to determine the appropriate person for the Monitor to speak to with respect to the
equipment in the possession of BA Energy. Counsel to Dresser-Rand responded that he had not and
that he was "awaiting the letter [counsel to BA Energy] indicated last week you would be sending
on the other point that deals more generally with the claim, etc."

17  On January 14, 2010, the Monitor sent counsel to Dresser Rand an email that attached a letter
that he was asked to review, commenting: ... "let me know if it meets your needs before I finalize
it."

18 The letter, marked "draft", reads as follows:

As Court Appointed Monitor of BA Energy Inc. I am sending this letter to you as
a follow-up to our teleconference of January 5, 2010 and to provide more clarity
with respect to the Notice of Revision and Notice of Dispute between BA Energy
Inc. ("BA Energy") and Dresser Rand Canada, Inc. ("DRC").

As agreed on our teleconference, BA Energy does not dispute DRC's rights to
retain the assets in question and deal with them as it wishes. This right means
DRC shall have no claim against BA Energy given that the value of the assets are
at least as much or more than the claim amount. Furthermore, I must note that
DRC will accept all potential risks and rewards of its actions in dealing with the
assets. For further clarity, should DRC sell the assets for an amount greater than
the amount of the claim filed against BA Energy, then this excess amount
benefits DRC. Should DRC sell the assets for an amount less than DRC's claim
against BA Energy, DRC will not be able to claim the difference against BA
Energy.

I trust this clarifies any misunderstanding between the parties. (emphasis added)

19  Counsel to Dresser-Rand responded saying that the letter would be reviewed internally and by
his client and that he would get back to the Monitor. Numerous emails ensued between counsel to
Dresser-Rand and the Monitor. On January 25, 2010, counsel to Dresser-Rand advised the Monitor
that "I am told that I should hear from someone in the US part of the organization tomorrow.
Unfortunately, many people have become involved within my client and has made it more complex
for me to get instructions."

20 In an email dated January 27, 2010, counsel to Dresser Rand advised the Monitor that:

... my people as of yesterday were still assessing their position, including what
can be done with the part of the compressor they have and those parts which BA
has in its position. Unfortunately, these machines are very custom made for a
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particular customer and are not readily saleable or useable for anyone else. They
[sic] inquiries out to see what they can do and hope to get back to me this week.

21  On February 19, 2010 counsel to Dresser-Rand left a voice mail for the Monitor. The
recording was not preserved. Counsel to Dresser-Rand in an email to his client said that in the voice
mail, he enquired if BA Energy was interested in making an offer to Dresser-Rand for the
compressor "with the concept being that if an acceptable cash offer was made to [Dresser-Rand] for
that equipment, [Dresser Rand] would forego any further claim against [BA Energy] for the balance
owing." The Monitor in an email to BA Energy said that in the voice mail, counsel to Dresser-Rand
was enquiring whether BA Energy would like to acquire the compressor for an unnamed price and
that "if [BA Energy] acquired this equipment then Dresser-Rand would withdraw their claim".

22 On February 23, 2010, BA Energy advised the Monitor that it did not wish to purchase the
compressor. On the same day, the Monitor filed its Ninth Report with the Court and served it on the
parties on the service list. The report states that BA Energy anticipated filing a plan of arrangement
which would result in a recovery that would be better than a liquidation, and that it was expected
that the plan would be brought to the Court for approval in mid to late March, 2010. During this
time period, the Monitor and BA Energy were finalizing the sale of a key asset necessary to fund
the plan and were in the course of structuring the plan.

23 On March 15, 2010, BA Energy filed and served its Notice of Motion for approval to circulate
a plan of arrangement and hold a meeting of creditors. Dresser-Rand was not listed either as an
affected or unaffected creditor nor was it mentioned on the list of disputed claims.

24 Apparently, counsel to Dresser-Rand had not yet been added to the service list at this time and
did not receive a copy of the Ninth Report until it was posted on the Monitor's web-site on March
16, 2010. Counsel to Dresser-Rand received a copy of the plan motion materials on March 17, 2010
and requested to be put on the service list on that date. The Monitor also informed counsel to
Dresser-Rand on March 17, 2010 that BA Energy was not interested in purchasing the compressor
from Dresser-Rand and that it took the position that the Dresser-Rand claim had been satisfied.

25 On March 18, 2010, the Court approved the circulation of the plan of arrangement to creditors.

26 On March 26, 2010, Dresser-Rand submitted a late amended proof of claim in which it stated
it had an unsecured claim of USD $1,474,161.63 and a secured claim of USD $177,382.

27 On April 5, 2010, the Monitor issued a Notice of Revision or Disallowance relating to
Dresser-Rand's amended proof of claim, with a revised claim amount of zero. The Monitor set out
the following as reasons for disallowance:

Dresser-Rand's Late Amended proof of claim dated March 26, 2010, claiming an
unsecured claim in the amount of $1,474,161.63 USD and a secured claim in the
amount of $177,382.00 USD (the "Late Amended Claim") is barred and
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extinguished pursuant to the claims procedure order dated April 29, 2009 (the
"Claims Procedure Order"). The Late Amended Claim is in essence the same as
the Initial Claim (as defined below) submitted by Dresser-Rand, which claim has
been resolved as described below.

Dresser-Rand was aware of and participated in the claims process established
under the Claims Procedure Order. Dresser-Rand's initial proof of claim was
received by the Monitor on or about May 15, 2009, as amended to a Subsequent
Claim (as defined in the Claims Procedure Order) on September 22, 2009 (the
"Initial Claim") following BA Energy's repudiation of the purchase order. The
Initial Claim by Dresser-Rand was for $0.00 unsecured and Dresser-Rand
acknowledged it held equipment or collateral of a value equal to its claim.

On December 16, 2009, the Monitor issued a notice of revision or disallowance
thereby disallowing the total claim amount listed by Dresser-Rand in its Initial
Claim (the "NOR"). The reason for the disallowance in the NOR was that
Dresser-Rand acknowledged that it retained possession of the collateral
equipment that it held in full satisfaction of the Initial Claim amounts (the "POC
Satisfaction"), therefore, Dresser-Rand had no claim against BA Energy.
Dresser-Rand did respond by issuing a notice of dispute on December 21, 2009
(the "NOD"); however, the NOD served to only address a "misunderstanding of
terminology" on the part of Dresser-Rand regarding the classification of the
claim amounts and not a dispute as to or the rejection of the POC Satisfaction.
After further discussions between the parties, the Monitor sent draft
correspondence to Dresser-Rand's solicitors dated January 13, 2010 affirming the
POC Satisfaction, that Dresser-Rand was retaining the equipment in full
satisfaction of its claim and that it had the risk and benefit of any potential
recovery. Throughout the process leading up to the Late Amended Claim,
Dresser-Rand valued the collateral equipment as being worth as much or more
than the debt owed by the Applicant.

BA Energy and the Monitor relied upon the proofs of claim as filed in the claims
process, including the Initial Claim, in calculating the dividend in the BA Energy
Plan of Arrangement filed March 10, 2010 (the "Plan"). The inclusion of the Late
Amended Claim would have significantly affected BA Energy's/the Monitor's
calculations and provisions contained in the Plan, and the subsequent BA Energy
creditor review, consideration and implementation of the Plan.
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The Dresser-Rand filing of the Late Amended Claim occurred only after
distribution of the Plan proposing a 55% dividend. Allowance of the Amended
Proof of Claim would: (i) circumvent the Companies’ Creditor Arrangement Act
(Canada) process, the Claims Procedure Order and provide Dresser-Rand an
unjustified and improper advantage, and (ii) prejudice BA Energy and/or BA
Energy's creditors generally in the pro rata or total distribution under the Plan.

28 Dresser-Rand filed a Notice of Dispute on April 8, 2010, submitting that there was no
resolution of its claim as asserted by the Monitor, that it was "prudent and reasonable" for it to
amend its claim on March 26, 2010 and that not accepting the claim would be prejudicial to
Dresser-Rand and not prejudicial to BA Energy or its creditors. Dresser-Rand filed a Notice of
Motion with respect to its claim on April 12, 2010 and served the service list.

29  The meeting of creditors was held on April 15, 2010. Only one creditor appeared in person:
the rest voted by proxy. No-one voted against the plan. Counsel to Dresser-Rand read a prepared
statement indicating that it had filed an amended proof of claim that may impact the other creditors
if ultimately validated.

Analysis

30 Dresser-Rand submits that the amended proof of claim it filed on March 26, 2010 is not a "late
claim", but merely an amendment to the September, 2009 proof of claim which was filed in a timely
manner in compliance with the Claims Procedure Order. I cannot agree with this submission. The
amended proof of claim purports to assert an unsecured claim for the first time, a claim that would
qualify as an affected claim under the plan as opposed to the fully-secured claim previously
asserted. It changes the nature of the original claim to such a degree that it must be considered a
new claim and not a mere amendment.

31 Dresser-Rand initially filed its claim on the basis that it was in possession of assets of such a
value as to satisfy its claim and that it was secured by its possession of such assets. It maintained
that position for approximately eight months, leading the debtor and the Monitor to believe, not
unreasonably, that Dresser-Rand would not be an affected creditor in a plan of arrangement. BA
Energy structured its plan on that assumption. Dresser-Rand changed its approach and amended its
claim to file in large part as an affected unsecured creditor at a time when it would have been clear
to creditors that the distribution to unsecured creditors under a plan would be substantial, albeit
prior to a formal vote by unsecured creditors on the plan.

32  While this application involves a determination of whether Dresser-Rand's late amended claim
should be accepted, it is neither a clear case of a creditor "lying in the weeds" nor is it clearly the
kind of late claim reviewed by Wittmann, J. A. (as he then was) in Re: Blue Range Resource Corp.,
2000 ABCA 285 (Alta. C.A.), the leading authority on the assessment of late claims. However, the
principles set out in Blue Range are relevant to the application.
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33 Wittmann, J. A. set out the following as appropriate criteria for a court to apply to the
assessment of late claims:

1. Was the delay caused by inadvertence and if so, did the claimant act in
good faith?

2. What is the effect of permitting the claim in terms of the existence and
impact of any relevant prejudice caused by the delay?

3. Ifrelevant prejudice is found, can it be alleviated by attaching appropriate
conditions to an order permitting late filing?

4, If relevant prejudice is found which cannot be alleviated, are there any

other considerations which may nonetheless warrant an order permitting
late filing?

34 Inidentifying these criteria and applying them to specific late claims, Wittmann, J. A.
favoured a "blended approach", taking into consideration both the standards set out under the
Bankruptcy and Insolvency Act. and the U.S. Bankruptcy Rules, and informed by concepts drawn
from the approaches taken in a variety of areas of law when dealing with late notice or delays in
process. It is clear from the nature of the criteria that the question of whether a late claim should be
accepted is an equitable consideration, taking into account the specific circumstances of each case.

A. Inadvertence and Good Faith

35 Wittmann, J.A. noted that "inadvertence" in the context of the first criterion includes
carelessness, negligence or accident and is unintentional.

36 BA Energy submits that Dresser-Rand's conduct in this case cannot be described as careless,
negligent or accidental, but arose from a deliberate intent to reframe its claim as an unsecured claim
when it became apparent that there would be a distribution to unsecured creditors of approximately
$0.55 per dollar of claim.

37 Itis clear that Dresser-Rand was aware of BA Energy's process under the CCAA from shortly
after the initial order and had retained counsel active on its behalf as early as March, 2009. It filed
its initial proof of claim in a timely manner in May, 2009. It was aware from August, 2009 that BA
Energy had repudiated the agreement but it was also clear that from March, 2009, Dresser-Rand
took the position that it was free to exercise a right of sale of the equipment in its possession. I agree
that it cannot be said that Dresser-Rand's amended proof of claim arose from inadvertence.

38 BA Energy alleges that Dresser-Rand has acted in bad faith in putting forth its recharacterized
and amended claim only when it became apparent that it may do better as an unsecured creditor,
given the level of distribution to unsecured creditors anticipated by the successful monetization of
assets.

39  While there is insufficient evidence to reach the conclusion that Dresser-Rand acted in bad
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faith, it is true that it would have been clear to creditors in the relevant time period that a successful
plan with an acceptable distribution to unsecured creditors was a strong possibility. At the least,
Dresser-Rand delayed approximately eight months before taking any substantial or meaningful
steps to value the assets in its possession in order to come to a valuation of its security. While Scott
Kaffka, an employee of a U.S. affiliate of Dresser-Rand, suggests in his affidavits that
Dresser-Rand was investigating the possibility of remarketing the equipment before January, 2010,
it is also clear from the affidavits and cross-examination on them that relatively little was done in
that regard until Mr. Kaffka became involved and contacted an equipment dealer to obtain an
estimate of value for the compressor on January 28, 2010, some eleven months after counsel for
Dresser-Rand first stated that it took the position that it was entitled to sell the equipment. It is
noteworthy that on January 27, 2010, counsel to Dresser-Rand advised the Monitor that
Dresser-Rand was still assessing its position, and that the opinion as to of value that Dresser-Rand
relies upon was not formally prepared until March 19, 2010.

40  The consequences of the delay in adequately investigating the value of the assets it held as
security for its claim, which accounts for most of the delay in filing the amended claim, must be
borne by Dresser-Rand. The question of the resale value of the compressor was a question within
the reasonable control of Dresser-Rand to determine.

41  The objective of a claims procedure order is to attempt to ensure that all legitimate creditors
come forward on a timely basis. A claims procedure order provides the debtor and the Monitor with
the information necessary to fashion a plan that may prove acceptable to the requisite majority of
creditors given the financial circumstances of the debtor and that may be sanctioned by the court.
The fact that accurate information relating to the amount and nature of claims is essential for the
formulation of a successful plan requires that the specifics of a claims procedure order should
generally be observed and enforced, and that the acceptance of a late claim should not be an
automatic outcome. The applicant for such an order must provide some explanation for the late
filing and the reviewing court must consider any prejudice caused by the delay.

42 The claims procedure process was developed to give creditors a level playing field with
respect to their claims and to discourage tactics that would give some creditors an unjustified
advantage. Situations that give rise to concemns of improper manipulation of the process by a
creditor must be carefully considered.

43  Dresser-Rand was offered an opportunity to amend its claim after the purchase agreement
with BA Energy was formally repudiated, and did so on September 22, 2010, confirming its initial
claim with only a slight variation in amount claimed. As late as December 21, 2009, Dresser-Rand
characterized its claim as a fully-secured claim its Notice of Dispute and concedes that it believed at
least to this point in time-that the compressor was worth at least as much as its claim. Dresser-Rand
submits that there was delay by the Monitor in responding to the amended claim, but a three-month
delay in the circumstances of a large restructuring with many claims is not unusual. Dresser-Rand
also submits that the Monitor should have reacted more quickly to its February 19, 2010 suggestion
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that it was open to accepting an unspecified cash offer from BA Energy to settle its claim. While the
Monitor did not respond for roughly a month, it is clear that the Monitor was involved in preparing
and filing a key report on the restructuring with the Court and also involved in a major monetization
of BA Energy's assets that would subsequently fund the plan.

B. Prejudice Caused by the Delay

44 BA Energy, in consultation with the Monitor, prepared its plan in the early months of 2010
without making any provision for an unsecured deficiency claim from Dresser-Rand. Given what
had been communicated among the parties with respect to Dresser-Rand's claim at this point of
time, this was not unreasonable.

45 1t is difficult to determine what the effect Dresser-Rand's late amended claim may have had on
the decisions of creditors with respect to whether to approve the plan. All but one creditor voted on
the plan by proxy, and some of those proxies were authorized before Dresser-Rand served other
creditors with a Notice of Motion with respect to its revised claim on April 12, 2010. Dresser-Rand
states in its brief that 16 out of 30 proxies were submitted after April 7, 2010. Therefore, roughly
half of the creditors in number had already voted on the plan several days prior to receiving notice
of Dresser-Rand's late claim.

46  With respect to the materiality of the claim, it would if accepted comprise approximately 5.4%
of the total pool of affected creditors and, if paid from plan proceeds, would reduce the amount
available to unsecured creditors from 55 cents per dollar of a claim to 53 cents per dollar of claim.
The Dresser-Rand claim therefore is not as insignificant as the late claims accepted by the Court in
Blue Range.

47  Asnoted in Blue Range at paragraph 40, the fact that creditors may receive less money if a
late claim is accepted is not prejudice relative to the second criterion. The test is whether creditors
by reason of the late claim lost a realistic opportunity to do anything that they otherwise might have
done. In this case, it is not possible to determine if any of the proxy votes cast in favour of the plan
would have been affected by knowledge of the late claim. It is only apparent that a significant
number of creditors were not aware of the claim when they decided how to vote.

48  During the sanction hearing of April 16, 2010, BA Energy indicated that, instead of reducing
the distribution to other creditors if Dresser-Rand's late claim was accepted by the Court, BA
Energy would find another way to pay the required distribution to Dresser-Rand.

49  Consideration of prejudice is not restricted to prejudice to other creditors. The second criterion
also requires consideration of prejudice to the debtor company or other interested parties: Blue
Range at paras. 14 and 18. The timing of the late claim with respect to the stage of proceedings is a
key consideration in determining whether there has been prejudice: Blue Range at para. 36.

50 The parties prejudiced by this late amended claim are BA Energy and its parent Value
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Creation, BA Energy's largest secured creditor. Value Creation refrained from requiring BA Energy
to pay all of the proceeds of the assets it had monetized on Value Creation's secured claim and
allowed BA Energy to use a portion of those proceeds to distribute to other creditors under the plan.
While there is no doubt that Value Creation benefits from BA Energy's restructuring under the
CCAA as a continuing entity with surviving assets, the postponement of a portion of Value
Creation's secured claim was arrived at in consideration of the status of creditor claims as they had
been filed, without Dresser-Rand's late amended claim.

51 [Itis not surprising that BA Energy did not attempt to alter its plan after having received notice
of Dresser-Rand's amended proof of claim. Given the negotiations that necessarily proceed a vote
on the plan, the status of proxy voting and the limited time to the creditors' meeting, BA Energy did
not have a realistic opportunity to amend its plan to include Dresser-Rand without the risk of losing
support from other creditors and jeopardizing the plan.

52 InLindsayv. Transtec Canada Ltd. (1994), 28 C.B.R. (3d) 110 (B.C.S.C.) at para. 74,
Huddart, J. held, in a case where there would have been no effect on other creditors if a late claim
was accepted as it would be paid from post-arrangement revenue, that it was fair to refuse to grant
leave to the late creditor to commence an action against the debtor company for a number of
reasons, noting that "(a) CCAA proceeding is not a stage for an individual creditor to try to ensure
the best possible position for himself ... As in bankruptcy proceedings, it is not unfair that a creditor
who attempts to gain an advantage for himself should find himself disentitled to recover anything."

53  While the facts of this case are distinguishable from the facts before the Court in Lindsay,

‘Dresser-Rand filed a very late revised claim after months of relative lack of diligence with respect
to the value of its security, at a time when it had become apparent that the distribution to unsecured .
creditors under a proposed plan would be substantial. Dresser-Rand's recovery would be improved
considerably by its very late recharacterization of claim if Dresser-Rand's new submissions with
respect to the resale value of the compressor is accepted.

54 Dresser-Rand submits that, from its perspective, the Monitor's draft letter of January 14, 2010
was a "proposed resolution" of the claim, and that thus BA Energy and the Monitor should have
been aware from early 2010 that the Dresser-Rand claim was unresolved and that Dresser-Rand
would be claiming a deficiency in value as an unsecured claim. While the letter is marked "draft"
and the Monitor requested a response before it was finalized, it refers to an agreement reached in
the teleconference and the clarification of a misunderstanding arising from the Notice of Revision.
While the Monitor was advised that this letter was being reviewed by Dresser-Rand, and
Dresser-Rand invited a proposal for settlement on February 19, 2010, it was not until March 26,
2010, ten months after the expiry of the initial claims bar date that Dresser-Rand made its revised
position clear to the debtor and the Monitor.

55 Mir. Kaffka states in his affidavits that Dresser-Rand received a verbal estimate of value from
an equipment dealer on January 28, 2010. It may well be that Dresser-Rand did not wish to disclose
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the low resale value it was now alleging for the compressor at a point in time when it was hoping
that BA Energy would make an offer to purchase the compressor, but this was a strategic decision
by Dresser-Rand, and, again, the risk of further delay in clearly communicating its revised estimate
of value because of this strategic decision must be borne by Dresser-Rand.

56 Dresser-Rand also submits that it would have filed its amended claim sooner had the Monitor
advised it sooner that BA Energy was not interested in purchasing the compressor. It is true that
Dresser-Rand may have been able to file its amended claim at the end of February, 2010 instead of
at the end of March, 2010 had the Monitor responded earlier to Dresser-Rand's suggestion that BA
Energy may wish to make an offer on the equipment, but it should be noted that Dresser-Rand's
"proposal" was merely an invitation to BA Energy to make a settlement offer, and not a proposal
specifying an acceptable price for the compressor that may have alerted the Monitor to its
importance. The Monitor in the Thirteenth Report to the Court dated April 30, 2010 explained that
it did not place a high priority on its response to the voice-mail enquiry as it thought that it was one
of several enquiries that Dresser-Rand was making to potential purchasers to of the compressor.

57 Dresser-Rand submits that BA Energy knew as early as January 14, 2010 (the date of the
Monitor's draft letter) that Dresser-Rand may have been in the position of recovering less than it
was owed if it sold the equipment. While this was anticipated as a possibility in the January 14,
2010 letter, the responsibility for valuing the equipment Dresser-Rand claimed as its security cannot
be transferred to the debtor or the Monitor. Dresser-Rand is in the business of manufacturing and
marketing the equipment, and had as late as September 22, 2009 made the formal representation in
its revised proof of claim that the equipment was worth the amount of its claim. It appears that in
January 2010, an officer of BA Energy enquired of the Monitor whether BA Energy could recover
any surplus proceeds from Dresser-Rand's sale of the compressor, further indicating that there is no
evidence that either the debtor or the Monitor anticipated Dresser-Rand's late change of position on
value.

C. Other Considerations

58 Dresser-Rand submits that equity favours its application, as it is a wronged party with a
legitimate claim that has been compromised by the CCAA proceedings. While if Dresser-Rand's
current position with respect to value is accepted, it may suffer a deficiency in its claim of roughly
$1.6 million still owing on the purchase price of roughly $8 million for the compressor,
Dresser-Rand has possession of the compressor and current estimates of a deficiency are still
speculative. There is no overwhelming equitable consideration that would counter-balance relevant
prejudice to BA Energy of the late claim. .

59 Dresser-Rand submits that the situation is similar to that described in Re Look
Communications Inc. (2005) 21 C.B.R. (5th) 265 (Ont. Sup. Ct. J. ). However, this is not a situation
where BA Energy was aware at all times of the applicant's claim and did not object, nor is it a case
where, had court approval of the claim been sought prior to plan approval, it would be clear that
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such approval would be granted as a matter of course. No assumptions can be made about the
outcome if this amended claim had been brought in a timely way and disputed.

D. Conclusion on a Late Claim

60 It would not be fair or equitable to accept this late amended claim. Given the facts of this case,
there are no conditions that would alleviate relevant prejudice.

61 If]am wrong in my assessment of whether the late revised claim should be accepted, I would
agree with BA Energy that the claim should not in any event be accepted as set out in the Amended
Proof of Claim, but should be remitted to the Monitor to allow a proper consideration of value. BA
Energy and the Monitor have not been given an opportunity to test the allegations made as to the
resale value of the compressor as would occur in the normal course of a claim, given the timing of
the late claim in relation to the plan and its sanctioning. While the parties may not have discussed
this in advance of the application, it is clear that this was not a normal claims dispute, but was
restricted to the issue of whether the claim should be accepted.

E. Conduct Money

62 In support of this application, Dresser-Rand filed and relied upon affidavits sworn by Mr.
Kaffka, who resides in New York. Mr. Kaffka was cross-examined on these affidavits.
Dresser-Rand submits that BA Energy should be required to pay conduct money for Mr. Kaffka's
attendance at cross-examination.

63 BA Energy objects to paying conduct money for Mr. Kaffka's cross-examination because he is
not an employee of Dresser-Rand Canada Inc., because he had no involvement with the issues prior
to January, 2010 and because Dresser-Rand has employees in Alberta who could have provided an
affidavit, including Bill Colpitts, its recently-retired General Manager who was involved with the
matter and signed the first Proof of Claim.

64  Dresser-Rand submits that Mr. Kaffka was an appropriate affiant because he was primarily
responsible for Dresser-Rand's mitigation efforts after January, 2010 and because he was the
individual who determined the market value of the compressor.

65 While Mr. Kafka's evidence of pre-2010 efforts by Dresser-Rand to mitigate and to assess
value was of necessity hearsay, he was involved in 2010 mitigation efforts. He was not so clearly an
inappropriate witness that Dresser-Rand is disentitled to reasonable conduct money. I direct that BA
Energy be required to pay reasonable conduct money for Mr. Kaffka's attendance.

F. Costs

66 This is not an appropriate case to depart from the usual practice with respect to costs in
commercial insolvency applications, and therefore both Dresser-Rand and BA Energy will bear





their own costs.
B.E.C. ROMAINE J.
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tor sought order permitting late filing of claim for damages arising from suspension of agreement --
Claims for suspension damages were all affected claims that could have been dealt with by com-
promise under subsection 19(1) of CCAA -- Creditor's application filed more than two years after
claims bar date -- Delay not inadvertent or in good faith -- Other creditors would have been preju-
diced -- Creditor’s statement of claim struck.

Application by Celtic Exploration Ltd. ("Celtic") for relief from the suspension of an agreement it
had entered with SemCanada Crude Co. ("SemCanada"). The agreement was suspended when
SemCanada applied for protection under the Companies' Creditors Arrangement Act (the "CCAA").
Celtic sought an order permitting it to file a late amended claim for damages arising from the sus-
pension of the agreement and a declaration that its claims for suspension damages were not affected
claims compromised, barred and released by the plan or otherwise. In October 2010, Celtic refused
to accept amended terms of the agreement proposed by SemCanada. Celtic purported to unilaterally
reinstate the agreement as of October 2010.

HELD: Application dismissed. The claims for suspension damages were all claims that could have
been dealt with by a compromise under subsection 19(1) of the CCAA. They were affected claims.
The claims for suspension damages were new claims. Celtic's application was filed more than two
and a half years after the claims bar date. Celtic did not act in good faith in delaying its claim. Its
delay was not inadvertent. There was relevant prejudice to other creditors arising from the delay.
The policy reasons emphasizing the need for certainty and finality in an approved plan outweighed
the prejudice to Celtic of disallowing a late claim. Celtic's statement of claim was struck.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, 5. 121(1), s. 121(2), s. 135

Companies' Creditors Arrangement Act, R.S.C. 1985 c. C-36, s. 2(1), s. 19, 5. 19(1), s. 19(1)(b), s.
19(2), s. 20(1)(a)

Counsel:

A. Robert Anderson, Q.C., Doug Schweitzer, for SemCAMS ULC.

Anthony Jordan, Q.C., for Celtic Exploration Ltd.

Ashley John Taylor, Erica Tait, for the Bank of America, N.A.

Reasons for Decision

B.E.C. ROMAINE J.:--
Introduction

1 Celtic Exploration Ltd. applies for relief arising from the suspension of an inlet gas purchase
agreement (the "IGPA") that it had entered into with SemCAMS ULC. The IGPA was suspended in
July, 2008 in connection with SemCAMS' filing for protection under the Companies' Creditors Ar-
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rangement Act, R.S.C. 1985, c. C-36, as amended, and was the subject of reasons for decision dated
August 27, 2010, cited as 2010 ABQB 531 (the "IGPA decision"). Leave to appeal the IGPA deci-
sion was denied on December 17, 2010.

2 Celtic seeks an order (i) permitting it to file a late amended claim for damages arising from
the suspension of the IGPA for the period from July 22, 2008 (the date of the Initial Order in the
CCAA proceedings) to and including November 30, 2009 when the Plan of Arrangement (the
"Plan") came into effect and SemCAMS emerged from the protection of the CCAA (the "CCAA
Period"), and (ii) declaring that its claims for suspension damages for the periods from December 1,
2009 to and including September 30, 2009 (the "Post Plan Implementation Period") and from Octo-
ber 1, 2010 onwards (the "Post October 2010 Period") are not Affected Claims compromised,
barred and released by the Plan or otherwise.

3 Alternatively, in the event that the Court finds that the suspension damages claims for the
Post Plan Implementation Period and the Post October 2010 Period are subject to the claims process
established under the CCAA proceedings (the "Claims Process") and are therefore Affected Claims
as defined in the Plan, Celtic seeks an order permitting it to file a late amended claim for those da-
mages.

4 SemCAMS objects to Celtic's application and, in response, has brought an application pur-
suant to which it seeks an order declaring that (i) Celtic's proposed damages claim, including its
claim for suspension damages arising from the CCAA Period, the Post Plan Implementation Period
and the Post October 2010 Period, is subject to the Claims Process, (ii) the proposed damages claim
is an Affected Claim within the meaning of the Plan that was comprised, released and barred by the
Plan and the order approving and sanctioning the Plan dated October 27, 2009 (the "Sanction Or-
der"), and (iii) Celtic is precluded from filing a late or amended claim. SemCAMS also seeks an
order declaring the Statement of Claim filed by Celtic with respect to the proposed damages claim
to be a breach of the Plan and the Sanction Order, and directing that it be struck out.

5  The Bank of America (the "BA") as Agent on behalf of the Secured Lenders of SemCAMS
(as defined in the Plan) supports SemCAMS' application in so far that it submits that, if the propo-
sed damages claim by Celtic is an Affected Claim, it should be declared to be barred, extinguished
and released by the Plan and Sanction Order and Celtic should not be allowed to file any late or
amended claim.

Issues

6 The main issues arising from these applications are as follows:

a)  Are Celtic's claims for suspension damages for the Post Plan Implementa-
tion Period and/or the Post October 2010 Period "Affected Claims" under
the CCAA proceedings, and therefore subject to the Claims Process?

b)  Should Celtic be allowed to file a late amended claim for suspension da-
mages during the CCAA Period? If Celtic's claims for suspension damages
for the Post Plan Implementation Period and/or the Post October 2010 Pe-
riod are "Affected Claims", should Celtic be allowed to file a late claim for
these damages?

¢)  Should Celtic's Statement of Claim be struck out?

Analysis
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a) Are Celtic's claims for suspension damages for the Post Plan Imple-
mentation Period and/or the Post October 2010 Period "Affected
Claims' under the CCAA proceedings and therefore subject to the
Claims Process?

7 As part of a Settlement Agreement dated March 18, 2011 and approved by the Court, Celtic
agreed that, if its claim for suspension damages for the CCAA Period was found not to be barred by
the Claims Process Order, it would not take the position that this portion of its damages claim
would be other than an unsecured claim compromised by the Plan. Thus, the only issue with respect
to any damages that Celtic submits it may have a claim to during the CCAA Period is whether Cel-
tic should be allowed to amend its previously filed Proof of Claim to include damages arising from
the suspension of the IGPA during this period. This issue will be discussed later in this decision.

8 However, Celtic submits that its claims for damages arising from the suspension of the IGPA
for the Post Plan Implementation Period and/or the Post October 2010 Period are not subject to
compromise under the Plan.

Relevant Facts

9 To understand the submissions that have been made on this issue, it is necessary to refer to
some of the long and complicated history of this claim and the prior litigation between the parties. I
described in paragraphs 3 through 53 of the IGPA decision the nature of the contractual relationship
between SemCAMS and Celtic and what occurred between July 22, 2008, the date of the Initial
Order under the CCAA, and February, 2010 when the application that resulted in that decision was
heard, and those paragraphs are incorporated into this decision for clarity.

10 I found in the IGPA decision that an agreement had been reached between SemCAMS and
Celtic to suspend the IGPA because of SemCAMS' inability to market sales gas and related product
as a result of the CCAA proceedings: para. 103. I found that parties to a contract may by mutual
agreement suspend a contract even if the contract itself does not specifically provide for suspension:
para. 110. Specifically, I found that Celtic purported to suspend the IGPA, given SemCAMS' anti-
cipatory breach of its obligations to market the sales gas and products, and that SemCAMS agreed
to the suspension.

11 Celtic submits that I made a finding of fact in the IGPA decision that Celtic had exercised a
right under the IGPA to suspend delivery of natural gas, and identifies that right as arising from
Section 10.2 of the Gas EDI Base Contract for Sale and Purchase of Natural Gas that forms part of
the IGPA. This is an out-of-context interpretation of paragraph 111 of the IGPA decision. Section
10.2 of the Gas EDI Base Contract was not in issue before me at the time of the IGPA decision, and
I made no finding that the mutual agreement to suspend the contract arose from any right specifi-
cally referred to in the IGPA. At any rate, as SemCAMS notes, the precondition of notice of the
intention to exercise Section 10.2 required by the contract was never given by Celtic to SemCAMS
at the time of suspension. There was only an anticipatory, and not an actual, breach of the IGPA at
the point of suspension. In its submissions on this point, Celtic ignores the fact that Section 10.2 of
the Gas EDI Base Contract only allows a short-term suspension, and not the lengthy suspension that
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I found the parties had agreed to. This provision has no connection or application to the finding of
suspension I made in the IGPA decision.

12 Celtic submits that it had a unilateral right to reinstate performance under the IGPA effective
October 1, 2010 for various reasons. SemCAMS disagrees, but submits that whether or not Celtic
had that unilateral right makes no difference to the issue of whether the damages claims for either
the Post Plan Implementation Period or the Post October 2010 Period are subject to the CCAA
proceedings and should have been part of the Claims Process, or whether these claims were released
and discharged by the Plan and the Plan Sanction Order. I agree that, given the decisions I have
reached on these issues, it is not necessary that I make any findings with respect to the merits of the
reinstatement issue, other than the comments I have made with respect to the applicability of Sec-
tion 10.2 of the Gas EDI Base Contract and comments made in the IGPA decision.

13 Prior to the Claims Bar Date of December 1, 2008 set out in the Claims Process Order, Cel-
tic filed a Proof of Claim against SemCAMS that did not include a contingent or other claim for
suspension damages arising from the IGPA.

14 SemCAMS held a meeting of its creditors to consider the Plan on October 8, 2009. It recei-
ved the requisite creditor support and applied for, and was granted, the Sanction Order on October
26, 2009. Celtic voted on the Plan and was served with a copy of the Sanction Order. The Plan Im-
plementation Date was November 30, 2009.

15 After the application that resulted in the IGPA decision was heard, but before a decision was
released, Celtic purchased an interest in the KA Plant and became a party to the CO & O Agreement
with SemCAMS and the other joint owners of the KA Plant. In July, 2010, correspondence was
exchanged between SemCAMS and Celtic on the issue of whether gas delivered by Celtic to the
KA Plant would thenceforth be processed pursuant to the CO & O Agreement or the IGPA. Celtic
advised SemCAMS on September 7, 2010 that it proposed to reinstate deliveries under the IGPA
effective October 1, 2010 for all of its gas other than gas that was dedicated to the KA Plant by rea-
son of the CO & O Agreement. On September 30, 2010, SemCAMS advised Celtic that Celtic's
change in status to a joint owner of the KA Plant and a counterparty to the CO & O Agreement
made it impossible to reinstate the IGPA unless it was first amended to address certain issues, in-
cluding exclusion of Plant Area Gas. Further correspondence followed.

16 On October 15, 2010, SemCAMS set out the terms of an amended IGPA that at the time
SemCAMS was willing to execute. Celtic did not accept these offered terms.

17 On February 14, 2011, Celtic advised SemCAMS that it took the position that it had unila-
terally reinstated performance of the IGPA effective October 1, 2010, and that SemCAMS was
therefore in breach of the agreement. The following day, it filed a Statement of Claim alleging that
the granting of the Initial Order under the CCAA Proceedings was an event of default under the
IGPA, and that Celtic, as the non-defaulting party, suspended performance of all transactions under
the IGPA with the agreement of SemCAMS. Celtic claims damages arising from this suspension.

18 SemCAMS advised Celtic on March 17, 2011 that, in its opinion, the IGPA could not be
reinstated unilaterally, and restated its pervious position. SemCAMS also advised Celtic that, if it
was found that Celtic could unilaterally reinstate the IGPA effective October 1, 2010 (which Sem-
CAMS denied was the case), SemCAMS gave notice of termination of the IGPA effective March
31, 2013.
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19 Pursuant to the Settlement Agreement, SemCAMS and Celtic jointly instructed the Monitor
to hold the amount of $900,000 of surplus funds in the SemCAMS' Ordinary Creditors Pool under
the Plan as a reserve for the damages claims. The Settlement Agreement also provides that in the
event the damages claims, or any portion of such claims, are determined to be Affected Claims
compromised by the Plan and that such Affected Claims are not determined to be barred by the
Claims Process Order, the Plan or the Plan Sanction Order, Celtic will only be entitled to a distribu-
tion from the damages reserve of the lesser of 4% of such proven damages claim and the amount in
the damages reserve, if any. The Monitor is currently holding the damages reserve.

Analysis

20 On the issue of whether the damages claims for the Post Plan Implementation Period and the
Post October 2010 Period are compromised or otherwise affected by the CCAA proceedings, Celtic
references Section 19 of the CCAA, the Plan itself, the Plan Sanction Order and what it refers to as
the purpose of the CCAA.

21 The relevant portions of Section 19(1) of the CCAA are as follows:

19.(1) Subject to subsection (2), the only claims that may be dealt
with by a compromise or arrangement in respect of a debtor com-
pany are

(a) claims that relate to debts or liabilities, present or future, to which
the company is subject on the earlier of

(i)  the day on which proceedings commenced under this Act, and

(b) claims that relate to debts or liabilities, present or future, to which
the company may become subject before the compromise or arran-
gement is sanctioned by reason of any obligation incurred by the
company before the earlier of the days referred to in subparagraphs
(a)(d) ... [emphasis added]

Section 19(2) does not apply in this case.

22 As noted by SemCAMS, Section 19(1) was not proclaimed in force until September 18,
2009, which was after the Initial Order was granted, but prior to the Sanction Order. It may thus be
argued that Section 19(1) does not apply to this issue, but I am satisfied that it would not make a
difference to Celtic's application if former Section 12 was the applicable statutory provision, and I
have conducted the analysis under Section 19.

23 Celtic submits that Section 19(1) permits the compromise of debts and liabilities in respect
of two time periods: the period up to commencement of proceedings under the CCAA and claims
that relate to debts or liabilities to which the debtor may become subject before the Sanction Order
in respect of obligations incurred by the debtor before the commencement of proceedings.

24 This interpretation of Section 19(1) ignores the words "that relate to liabilities, present or
future" that modify the term "claims". It is clear that SemCAMS was subject to the possibility of
liability under the IGPA before the CCAA proceedings commenced. The claims for suspension da-
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mages are claims that relate to the IGPA and to the suspension of the IGPA that occurred as a result
of the CCAA proceedings. Section 19(1) does not limit the claims that may be dealt with by a Plan
under the CCAA to presently existing liabilities. This is made clear by the addition of the word "fu-
ture" in both Section 19(1)(a) and Section 19(1)(b).

25 The claims relating to the suspension of the IGPA during the CCAA Period and beyond are
exactly the kind of anticipatory, future claims that are referenced in Section 19(1). A "claim" for the
purpose of the CCAA includes any indebtedness, liability or obligation that would be provable un-
der the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended: Section 2(1) of the
CCAA. Section 121(1) of the BIA defines "provable claims" as being:

... (@)1l debts and liabilities, present and future, to which the bankrupt is subject
on the day on which the bankrupt becomes bankrupt, or to which the bankrupt
may become subject before the bankrupt's discharge by reasons of any obligation
incurred before the day on which the bankrupt becomes bankrupt ...

26 Section 121(2) of the BIA makes it clear that this includes contingent or unliquidated
claims, with the procedure for evaluating contingent or unliquidated claims described in Section
135. Section 20(1)(a) of the CCAA describes how the amount of an unsecured claim that is a pro-
vable claim under the BIA may be determined by a court on summary application if it is not ad-
mitted by the debtor company. :

27 It may well have been difficult to value a contingent claim for future suspension damages
that was filed before the Claims Bar Date, but that is often the nature of a contingent or future
claim. In particular, there may have been issues relating to when the IGPA could reasonably be
reinstated. As noted by SemCAMS, contingent clalms are routinely filed in CCAA proceedlngs and
in proceedings under the BIA.

28 In Abacus Cities Ltd. (Trustee of) v. AMIC Mortgage Investment Corp, [1992] 4 WWR 309
(AltaCA), a fact scenario that occurred after the date of bankruptcy based on a pre-bankruptcy con-
tract was held to give rise to a claim provable in the bankruptcy. The issue was whether mortgagees
could claim in the bankruptcy for costs incurred after the date of bankruptcy, where the claims for
costs were based on indemnities by the bankrupt found in pre-bankruptcy mortgages.

29 The trustee in Abacus Cities submitted that future claims had to be limited to those that
could be valued before they arise, and that a future liability that could not be calculated in advance
could not be a provable claim. The Court commented as follows at page 318:

I agree that this rule can limit future claims that otherwise fall within the scope of
entitlement. In fact, some may not be provable when the trustee calls for proof ...

One must take care not to overstate the rule. It does not eliminate contingent or
future claims. It merely subjects them to a valuation process: ..

30 SemCAMS concedes that Celtic would not have known by the Claims Bar Date if and when
the IGPA would be reinstated, but argues that Celtic could have claimed damages on the assump-
tion that the IGPA would not be reinstated. There could have been a summary determination of the
claim or a reservation for the full amount of claimed damages. Or, the Court may have determined
that the contingent claim was too remote or speculative to be properly considered a contingent claim
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and thus not a provable claim: Re Confederation Treasury Services Ltd. 1997 CarswellOnt 31 43
CBR (3d) 4, (sub nom. Confederation Treasury Services Ltd. (Bankrupt), Re) 96 OAC 75 at para. 4.

31 Celtic submits that, if this was an ordinary action alleging breach of contract, it could not
claim continuing damages for any future period of time in the absence of a repudiation of the con-
tract. It therefore submits that it would not have a claim for the alleged suspension damages after

© the Plan Implementation Date that could be subject to compromise. While it may be true that a cre-
ditor cannot sue for contingent damages in the ordinary course, the legislative framework of the
CCAA and the BIA allows debtor companies to deal with contingent claims in insolvency
proceedings. There was no reason why Celtic could not have filed such a claim.

32 In a similar argument, Celtic submits that, in order for its claim for suspension damages to
be a claim that arises prior to the Plan Implementation Date, it must be an amount of damages that
Celtic would have been entitled to recover within the CCAA Period. Again, this ignores the fact that
the provisions of the CCAA and the BIA allow the debtor to deal with future and contingent claims
within the ambit of the CCAA proceedings.

33 Celtic also submits that its claim for suspension damages does not fall within the type of
claim that can be compromised as set out in Section 19(1) because it is not a "debt". That is true, but
a provable claim may be a "debt" or a "liability". As noted by the British Columbia Court of Appeal
in Re West Bay SonShip Yachts Ltd., 2009 Carswell BC 139, 2009 BCCA 31, [2009] BCWLD
1230, 71 CCEL (3d) 45, 49 CBR (5th) 159, [2009] 4 WWR 415, 89 BCLR (4th) 82, 265 BCAC
203, 446 WAC 203, 306 DLR (4th) 294 at para. 22, "liability" is a broad term that is most often
used to describe an unliquidated or unspecified legal obligation, and "debt" is a narrower term that
means a specific kind of obligation for a liquidated or certain sum. The definition of "claim" under
the CCAA includes both.

34 Celtic relies in its submissions on the fact that the IGPA was not repudiated. Section 19(1)
does not restrict the type of claims that may be compromised under CCAA proceedings to claims
arising solely from repudiated contracts. Section 19(1)(b) anticipates that claims may arise by virtue
of the CCAA proceedings themselves, and allows the debtor company to put forward for approval
by its creditors an arrangement that would compromise those claims. The claim for damages for
suspension of the IGPA is that type of claim. It arises from and relates to the suspension of the IG-
PA that occurred by reason of the CCAA filing, and the inability of SemCAMS as a result of such
filing to continue to market the Celtic gas.

35 Celtic itself concedes that there is no basis in the IGPA itself to distinguish its right to da-
mages before the Plan Implementation Date of November 30, 2009 and after. The obligation to pay
damages arising from the suspension is not a a new breach of the IGPA that occurred after the Plan
Implementation Date, but a claim of continuing damages that arise from the suspension of the IG-
PA, whether or not Celtic has the right to unilaterally reinstate the agreement.

36 I find that the claim for suspension damages as it relates to the Post Plan Implementation
Period is a claim that may be dealt with by a compromise under Section 19(1) of the CCAA.

37 Celtic seeks to distinguish its claim for suspension damages for the Post October 2010 Pe-
riod onward on the basis that SemCAMS' alleged refusal to accept deliveries under the IGPA after
Celtic unilaterally purported to reinstate the agreement was a "distinct" breach of the IGPA, and not
the same as either the failure to make payments under the IGPA which precipitated the suspension,





Page 9

or the suspension itself which gives rise to an obligation to pay damages as long as it remains in
effect.

38 I cannot agree that this alleged refusal to reinstate the IGPA was a fresh breach, even if Cel-
tic was entitled to act unilaterally. The issue of reinstatement of the IGPA and whether it could be
accomplished unilaterally or required the consent of both parties is an issue that arises from the
suspension, and is not a new issue under the IGPA. Celtic seeks to distinguish the IGPA as an
executory contract, the non-performance of which can give rise to new breaches, but it is not the
non-performance of a properly reinstated executory contract that is at issue here, but when and how
the IGPA is to be reinstated. The damages claimed for the alleged breach in the Post October 2010
Period are the same type of damages claimed for the preceding periods. It is not necessary for the
analysis of the issue before me that [ decide whether Celtic was entitled to unilaterally reinstate the
IGPA, and I do not do so. However, I find that the claim for suspension damages in the Post Octo-
ber 2010 Period also is a "claim" that may be dealt with by a compromise under Section 19(1) as
this claim does not arise from a fresh breach.

39 I turn next to the portions of the Plan that may be relevant to the issue of whether the da-
mages claim for the Post Plan Implementation Period and the Post October 2010 Period were com-
promised; Section 8.1 of the Plan states as follows:

On the Plan Implementation Date ... the Company ... shall be released and dis-
charged from any and all demands, claims, actions, causes of action, counter-
claims, suits, debts, sums of money, accounts, covenants, damages ... on account
of any liability, obligation, demand or cause of action of whatever nature which
any Creditor or other Person may be entitled to assert ... whether known or unk-
nown, matured or unmatured, foreseen or unforeseen, existing or hereafter ari-
sing, based in whole or in part on any act or omission, transaction, duty, respon-
sibility, indebtedness, liability, obligation, dealing or other occurrence existing or
taking place on or prior to the Plan Implementation Date in any way relating to,
arising out of or in connect with the Claims, the business and affairs of the Com-
pany whenever or however conducted, ... the Plan, the CCAA Proceedings, any
Claim that has been barred or extinguished by the Claims Process Order and all
Claims arising out of such actions or omissions shall be forever waived and re-
leased, all to the full extent permitted by Law; ...

40 As I have found that the claim for suspension damages during the Post Implementation Pe-
riod and the Post October 2010 Period are claims that may be subject to compromise under Section
19(1) of the CCAA, it is clear that they are caught by Section 8.1 of the Plan. Paragraphs 28 and 45
of the Sanction Order give effect to Section 8.1 as follows:

28. Pursuant to and in accordance with the Plan, any and all Affected Claims
of any nature against the Company, ... shall be forever compromised, dis-
charged and released, and the ability of any Person to proceed against the
Company in respect of or relating to any Affected Claims shall be forever
discharged and restrained, and all proceedings with respect to, in connec-
tion with or relating to such Affected Claims are hereby permanently
stayed, subject only to the right of Affected Creditors to receive the distri-
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butions pursuant to the Plan and this Plan Sanction Order in respect of their
Affected Claims.

45. . Pursuant to and in accordance with Section 8.1 of the Plan, on the Plan
Implementation Date the Released Parties shall be released and discharged
from any and all demands, claims, actions, causes of action ... on account
of any liability, obligation, demand or cause of action of whatever nature
which any Creditor or other Person may be entitled to assert ... whether
known or unknown, matured or unmatured, foreseen or unforeseen, exis-
ting or hereafter arising, based in whole or in part on any act or omission,
transaction, duty, responsibility, indebtedness, liability, obligation, dealing
or other occurrence existing or taking place on or prior to the Plan Imple-
mentation Date in any way relating to, arising out of or in connection with
the Claims, the business and affairs of the Company whenever or however
conducted ... any Claim that has been barred or extinguished by the Claims
Process Order and all Claims arising out of such actions or omissions shall
be forever waived and released, all to the full extent permitted by Law: ...

41 As noted by SemCAMS, the only potential events of default under the IGPA at the time it
was suspended were SemCAMS' insolvency and its commencement of CCAA proceedings. Any
claim for damages arising from the suspension constitute an Affected Claim. Those potential events
of default were cured by the stay imposed under the Initial Order and by the Sanction Order, which
provided for a waiver of all defaults. The Affected Claims are caught by the release and discharge
contained in section 8.1 of the Plan, which was given effect by the Sanction Order.

42  Celtic submits that it would be inconsistent with the general purposes of the CCAA if
SemCAMS and its counterparties remained bound by existing contracts, but SemCAMS could not
be compelled to fully perform its obligations as they arise as a result of the Sanction Order. That
would certainly be true if it was in fact the case. However, while Celtic and SemCAMS have not
been able to resolve their difference over what is required or necessary to reinstate the IGPA, that
does not mean that SemCAMS has been relieved of its obligations under the agreement, or relieved
from a claim for damages arising from the suspension.

43 The fact that the IGPA was suspended by mutual agreement and not terminated implies an
obligation to reinstate the agreement when the impediment to performance, here the CCAA
proceedings, has ceased to exist. However, changes in the status and positions of the parties in the
interim must also be taken into consideration, and it is on that issue that the parties are unable to
agree. If SemCAMS failed to agree to the reinstatement of the IGPA on terms that adequately re-
flected the changed circumstances, the continued suspension would give rise to a damages claim.

44 However, such a claim would be an Affected Claim within the meaning of the CCAA
proceeding that could be, and was, compromised by the Plan and the Sanction Order.

b) Should Celtic be allowed to file a late amended claim for suspension
damages during the CCAA Period? If Celtic's claims for suspension
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damages for the Post Plan Implementation Period and/or the Post Oc-
tober 2010 Period are "Affected Claims'', should Celtic be allowed to
file a late claim for these damages?

45 Celtic submits that, in the event its claims for suspension damages are found to be Affected
Claims under the CCAA proceedings, it should be permitted to amend its previously-filed Proof of
Claim to claim such damages. While Celtic divides its claims into three periods: the period it cha-
racterizes as the "CCAA Period", the Post Plan Implementation Period and the Post October 2010
Period, I have found that the claims for damages for suspension of the IGPA for all of these periods
fall within the definition of "claims" for the purpose of Section 19 and were thus subject to com-
promise by the Plan and the Sanction Order.

46 The only distinction that may be made among these three periods of time with respect to a
late filing application relates to whether the claim for suspension damages for the CCAA Period
would be an amendment to the Proof of Claim filed by Celtic on November 28, 2008 or a new
claim.

47 I find that the claims for suspension damages for all three periods of time are new claims.
The previously filed Proof of Claim related to amounts owing for the delivery of raw gas to the KA
Plant in the months prior to the Initial Order. The proposed claims for suspension damages relate to
losses incurred as a result of the suspension of the IGPA after the Initial Order was granted, arising
from Celtic's inability to sell its gas to third parties at the same price it would have received under
the IGPA. Thus, there is no reason to distinguish among the three periods of time with respect to the
question of whether Celtic should be allowed to file a late claim.

48 I must agree with the BA and SemCAMS that Celtic's application to file a claim or claims
for suspension damages at this late date is extraordinary. Celtic did not file its application until
April, 2011, approximately two and a half years after the Claims Bar Date of December 1, 2008 and
approximately one and a half years after the Plan Implementation Date of November 30, 2009.

49 In para. 26 of Re Blue Range Resources Corp, 2000 ABCA 285, the Court of Appeal set out
the appropriate criteria to apply to late claims in CCAA proceedings:

1. Was the delay caused by inadvertence and if so, did the claimant act in
good faith?

2. What is the effect of permitting the claim in terms of the existence and
impact of any relevant prejudice caused by the delay?

3.  Ifrelevant prejudice is found, can it be alleviated by attaching appropriate

conditions to an order permitting late filing?

4, If relevant prejudice is found that cannot be alleviated, are there any other
considerations that may nonetheless warrant an order permitting late fi-
ling?

50 As I noted in Re BA Energy Inc., 2010 ABQB 507 at para. 34:
... in identifying these criteria and applying them to specific late claims, Witt-

mann, J.A. favoured a "blended approach", taking into consideration both the
standards set out under the Bankruptcy and Insolvency Act, and the U.S.
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Bankruptcy Rules, and informed by concepts drawn from the approaches taken in
a variety of areas of law when dealing with late notice or delays in process. It is
clear from the nature of the criteria that the question of whether a late claim
should be accepted is an equitable consideration, taking into account the specific
circumstances of each case.

1. Inadvertence and Good Faith

51 Celtic submits that "inadvertence" should not be taken too literally. However, Wittmann,
J.A. noted at para. 27 of Blue Range that "inadvertence" in the context of the first criterion includes
carelessness, negligence or accident and is unintentional. ’

52 Celtic's failure to make a timely claim was not unintentional. It submits that it "simply" did
not perceive it had a right to damages because it did not believe that the IGPA had been suspended.
Celtic was aware of the CCAA proceedings from the time of the Initial Order and retained counsel
with respect to the proceedings throughout. It filed a Proof of Claim for a different kind of claim. It
cannot argue that its failure to file a claim was careless, negligent or accidental: it was Celtic's deli-
berate choice, acting with the advice of counsel, to maintain its position that the IGPA had not been
suspended, but amended, without providing for the possibility that this position would be found to
be incorrect and that it may have a claim for damages arising from a suspension. The financial im-
plications to Celtic if the IGPA was found to be suspended were made clear to it when it received
draft third party gas processing agreements from SemCAMS on August 26, 2008. In fact, Celtic
itself calculated its suspension losses for the period from July 22, 2008 to September 30, 2009 in an
affidavit filed in response to the application that resulted in the IGPA decision.

53 Celtic submits that the possibility of suspension damages must also have been apparent to
SemCAMS and the BA before the Plan was negotiated and presented to creditors. That is beside the
point: the Claims Process in CCAA proceedings requires creditors to identify and to file their claim
or be barred from pursuing them. It is not up to the debtor company to guess at potential claims, or
whether creditors will decide to pursue them.

54 Celtic also submits that its claims for suspension damages are not claims for a "debt". While
this is true, the Claims Process provides for contingent claims for liabilities and that is what Sem-
CAMS submits Celtic should have filed.

55 The Claims Process Order of October 22, 2008, which was served on Celtic and its counsel,
makes it clear that "claim" includes contingent claims, defining "claim" as including:

... any ... claim ... made, in connection with any indebtedness, liability or obliga-
tion of any kind whatsoever, and any interest accrued thereon or costs payable in
respect thereof, including without limitation ... by reasons of any breach of con-
tract or other agreement (oral or written) ... and whether or not any indebtedness,
liability or obligation is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal. equitable, secured,
unsecured, present, future, known or unknown ... and whether or not any right or
claim is executory or anticipatory in nature including ... with respect to any mat-
ter, action, cause or chose in action whether existing at present or commenced in
the future ... [emphasis added]
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The Monitor's Seventh Report dated October 21, 2008 provided a thorough summary of the claims
process.

56 Had Celtic filed its claim for suspension damages, current and future, such claim would
have been determined during the Claims Process or there would have been a reservation for the full
amount of its claimed damages.

57 The first criterian of the Blue Range analysis requires that I consider whether Celtic acted in
good faith.

58 SemCAMS and the BA submit that Celtic knew it had a potential claim for damages arising
from the suspension of the IGPA as early as August 28, 2008, more than three months prior to the
Claims Bar Date, or at any rate, by September 22, 2008, when it sent a letter to SemCAMS asser-
ting that it had not in fact suspended the sale of gas under the IGPA. Celtic had by August 21, 2009
received the Plan and the Monitor's 20th Report, which identifies and alerts stakeholders to the fact
that Affected Claims, which by definition include contingent claims, will be compromised, dis-
charged and released under the Plan. Certainly, the question of suspension damages was a live issue
during the application that led to the IGPA decision of August 27, 2010, and Celtic was well aware
from submissions that were made that SemCAMS took the position that any such claim was barred
by the Claims Process Order and compromised under the Plan. Despite all this, Celtic did not bring
its application to file a late claim until April, 2011. I cannot find that Celtic acted in good faith by
delaying its claim.

2. Prejudice Caused by the Delay

59 Celtic submits that, since during the application that gave rise to the IGPA decision, Sem-

- CAMS has indicated that it may, under certain conditions, consider agreeing to a late - filed claim
for suspension damages. It argues that this is an indication that there is in fact no prejudice to
SemCAMS or the ordinary creditors from its late claims. SemCAMS' offer to accept a late filed
claim was made at a far earlier date than this application for leave to file a late claim, and at a time
when the claim was for far less than the amount now claimed.

60 SemCAMS points out that several of the conditions to this offer to accept a late claim have
not been met. The mere fact that SemCAMS considered agreeing to a late claim at an earlier time
and under different circumstances does not indicate lack of prejudice now.

61 Celtic concedes that a late claim will prejudice the BA and its group of secured creditors,
but submits that this should not be a factor since the BA has already agreed to an Ordinary Credi-
tors' Pool, and the size of that pool will not increase as a result of granting leave to Celtic to amend
its Proof of Claim.

62 As Iindicated in Re BA Energy, the objective of a claims procedure order is to attempt to
ensure that all legitimate creditors come forward on a timely basis. A claims procedure provides the
debtor company and the Monitor with the information necessary to fashion a plan that may prove
acceptable to the requisite majority of creditors, given the financial circumstances of the debtor, and
that may be sanctioned by the Court. The fact that accurate information relating to the amount and
nature of claims is essential for the formulation of a successful plan requires that the specifics of a
claims procedure order should generally be observed and enforced, and that the acceptance of a la-
ter claim should not be an automatic outcome. The applicant for such an order must provide some
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explanation for the late filing and the reviewing court must consider any prejudice caused by the
delay.

63 The claims procedure process was developed to give creditors a level playing field with
respect to their claims and to discourage tactics that would give some creditors an unjustified ad-
vantage. Situations that give rise to concerns of improper manipulation of the process by a creditor
must be carefully considered.

64 Celtic's proposed suspension damages claim would represent an approximately 22% in-
crease in the total value of Ordinary Claims filed against SemCAMS. The new claim increases Cel-
tic's total claims by about 66%. The Plan and the Monitor's Report made it clear that the Secured
Lenders represented by the BA agreed to refrain from making a claim against SemCAMS in respect
of their first-ranking, fully secured claim in part because they would receive the surplus remaining
in the Ordinary Creditors Pool after the claims of ordinary creditors had been satisfied. It is a rea-
sonable inference that this decision was made on the basis of claims that had been filed as of the
Claims Bar Date, which did not include the Celtic $22.5 million suspension damages claim.

65 One of the tests for prejudice is whether a late claim causes another creditor to lose a realis-
tic opportunity to do something it might otherwise have done: Blue Range at para. 40. While it is
true that the secured lenders as represented by the BA were likely aware that Celtic may have a po-
tential claim for suspension damages, they were also entitled to rely on the Claims Bar Process, the
release provisions of the Plan and the Sanction Order to expect some finality.

66 In Blue Range, the applications to accept late claims were made within a few months of the
plan sanction order. Here, the delay is much longer, and the decision in Blue Range is clear that the
timing of the late claim with respect to the stage of proceedings is a key consideration: para. 36.

67 If Celtic is able to file a late claim for suspension damages, the Secured Lenders could re-
ceive up to $900,000 less than they otherwise would. This is a material and significant claim, in
contrast to the relatively minor value of late claims in Blue Range that were filed after that plan was
implemented.

68 It is noteworthy that the Secured Lenders did not have to consent to the amount that was
made available to Ordinary Creditors in the Ordinary Creditors' Pool, as they had clear priority for
- their claim of approximately US $2.939 billion.

69 This application also gives rise to a potential issue of unequal treatment among creditors.
There were other unsecured creditors with claims arising from inlet gas purchase agreements. If
Celtic's application is successful, it is not impossible that such creditors would seek to file similar
late claims for suspension damages.

70 I find that there is relevant prejudice to other creditors arising from the delay, and 1 am not
satisfied that such prejudice can be alleviated by attaching any conditions to an order permitting late
filing.

3. Other Considerations

71 It is relevant that Celtic brings its application to file a late claim after the Plan has been
sanctioned and implemented. In Re T. Eaton Company Limited et al, May 5, 1999 98-CL-2586
(Ont. S.C.J.), Blair J. noted, in a case where notification of the claims bar process had "fallen
through the cracks" with respect to one creditor such that she had no opportunity to file a claim, that
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permitting a creditor to file a late claim after plan sanction and implementation "is tantamount to
altering or modifying the Plan", and that the jurisdiction to allow such a late claim should thus be
"exercised sparingly and in exceptional circumstances only", citing Algoma Steel Corp. V. Royal
Bank (1992), 11 C.B.R. (3d) 11. While these comments pre-dated Blue Range, which is now the law
in Alberta on this issue, the timing of such an application with reference to plan implementation is
relevant to the issue of prejudice.

72 As previously described, this claim would be paid out of the Ordinary Creditors' Pool. It is
clear that this large claim was not anticipated when the Pool was structured as part of the Plan and
the BA consented to the Plan. The Plan specifically provides that it cannot be modified without the
prior consent of BA as Agent of the secured creditors, acting reasonably, and, in the circumstances,
it cannot be said that BA is acting unreasonably in opposing the application.

73 SemCAMS and the BA submit that to allow a creditor with full knowledge of the CCAA
Proceedings and the Claims Process to ignore the Claims Bar Date and file a significant new claim
more than two years after such date would throw the entire CCAA restructuring process into disre-
pute. I must agree. Celtic has no good or satisfactory reason to offer as to why it failed to file a con-
tingent claim for suspension damages within a reasonable time. It decided on this strategy for its
own reasons, and at its own peril. None of the factors set out in Blue Range or in B4 Energy favour
its application. The policy reasons that emphasize the need for certainty and finality in an approved
and sanctioned plan and fairness of treatment to all creditors outweigh the prejudice to Celtic of
disallowing a late claim. The application to file a late claim for suspension damages is thus dismis-
sed.

¢)  Should Celtic's Statement of Claim be struck out?

74 Celtic alleges in its Statement of Claim that the granting of the Initial Order in the CCAA -
Proceedings was an event of default under the IGPA and that Celtic, as non-defaulting party, sus-
pended performance of all transactions under the IGPA with the agreement of SemCAMS. I have
found that the suspension damages claimed under the Statement of Claim are Affected Claims that
may be, and were, compromised by the Plan and the Plan Sanction Order. Paragraph 44 of the Plan
Sanction Order provides as follows:

Any and all Persons shall be and are hereby stayed from commencing, taking,
applying for or issuing or continuing any and all steps or proceedings . . . decla-
rations or assessments, commenced, taken or proceeded with or that may be
commenced, taken or proceeded with against any Released Party in respect of all
Claims and any other matter which is released pursuant to paragraphs 45 to 47,
inclusive, of this Plan Sanction Order and Article 8 of the Plan.

75 The filing of the Statement of Claim is thus a breach of the Plan Sanction Order and accor-
dingly is struck out.

Conclusion

76 In summary, I find that Celtic's claims for damages arising from the suspension of the IGPA,
whether they arose during the CCAA Period, the Post Plan Implementation Period or the Post Oc-
tober 2010 Period are "Affected Claims" under the CCAA proceedings, subject to the Claims Pro-
cess and to being compromised by the Plan. I dismiss Celtic's application to file an amended or new
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late claim for these damages. I find the Statement of Claim claiming such suspension damages to be
a breach of the Sanction Order and, accordingly, I direct that it be struck out.

77 If the parties are unable to agree on costs, that issue may be addressed through written sub-
missions filed with 45 days.

B.E.C. ROMAINE J.
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REASONS FOR DECISION

CULLITY J.

[1] The issues in this motion for advice and directions were previously raised in a
motion heard on May 22 and 23 of this year. In my reasons, and in an endorsement,
released on May 28, 2008, consideration of the issues was deferred pending the delivery
of further material by the parties.

[2] The advice now requested relates to the jurisdiction of the court to relieve against
late-filed, or otherwise irregular, applications for a determination of damages by the
Referee appointed in the Amended Plan of Compromise and Arrangement (the "Plan") of
the Canadian Red Cross Society (the "Society"). The Plan was approved by an order (the
"Approval Order") of this court dated September 14, 2000 under the Companies’ Creditors
Arrangement Act (Canada) (“CCAA”). '
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Background

[3] Pursuant to the Plan, a Trust was established for the purpose of holding,
administering and distributing a fund (“HIV Fund”) in satisfaction of the claims of persons
("HIV Claimants") who were infected with the HIV virus from receiving blood, blood
derivatives or blood products collected or supplied by the Society prior to September 28,
1998. Funds were also established to be administered by the Trustee for persons who
contracted Creutzfeld-Jacob Disease and Hepatitis C. I will refer to the trusts attaching to
the HIV Fund and the Hepatitis C Fund as the “HIV Trust” the “HCV Trust” respectively.

[4] A Trust Agreement that sets out the powers and responsibilities of the Trustee was
made as of September 24, 2001 with the Honourable Peter Cory as sole Trustee. On June
26, 2006, following Mr Cory's resignation, the Honourable John W. Morden was
appointed by an order of Blair J. to replace him. Payments from the HIV Fund are to be
made in accordance with damages assessments by a Referee - the Honourable Robert S.
Montgomery, Q.C. - appointed pursuant to the provisions of the Plan.

[5] The HIV Trust has been bedevilled by problems and litigation since its inception,
with the result that no distributions from the Trust have been made in the eight years since
the Plan was approved. Several motions have been decided by the court. The most
substantial of these raised limitations issues that could have a significant effect on the size
of the class of HIV Claimants. This has been a matter of concern not only to those whose
claims might be barred, but also to other Claimants whose entitlement would be reduced if
the total damages awarded exceed the amount of the HIV Fund — an amount that was
originally approximately $14 million but will have since been eroded by administration
expenses and the costs of the litigation. It will undoubtedly be depleted further if the
disputes continue.

[6] Independently of the limitations issues, it appears that the number of potential HIV
Claimants was underestimated by at least some of the creditors involved in negotiating,
and voting for, the relevant provisions of the Plan - including the amount of the HIV
Fund. These creditors had filed Proofs of Claim within time limits imposed by the court.
Those who did not do so were barred from voting on the Plan but their claims against the
Society were not thereby extinguished. Pursuant to paragraph 5.13 (b) of the Plan, this
occurred on the Plan Implementation Date (October 5, 2001), when the rights of such
Claimants against the Society were, in effect, converted into, or replaced by, rights to
receive damages from the HIV Fund.

[7] The same concern about the number of HIV Claimants who may be entitled to
share in the HIV Fund was reflected in the submissions of counsel in this motion. Each of
them supported the existence of the jurisdiction to relieve against what were described as
irregularities in applications, but they were not unanimous on the extent, if any, to which it
extended beyond such cases. In Mr Strosberg's submission all of the other late-filed
applications should be disallowed. It is tragic that a plan designed to provide

2008 CanlLll 53855 (ON SC)
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compensation for innocent victims should be tied up in disputes over whether all, or only
some of them, are to receive it — disputes that many and, perhaps, most of the eligible HIV
Claimants must find mystifying, and disheartening. Much of the impetus for the litigation
has stemmed from an initial misapprehension that the number of the potential Claimants
was significantly less than has since appeared to be the case.

The issues

[8] The Plan provides for the Referee to receive and dispose of applications by HIV
Claimants for an assessment of their damages. Article 5.10 provides in part:

HIV Claimants may apply to the Referee within 4 months following the
Plan Implementation Date for a determination of damages with respect to
their respective HIV Claim.

[9] Although that language is, in form, permissive, it is provided later in the same
article as follows:

Any surplus remaining after disposition of all references filed within the
four month period following Plan Implementation Date shall be paid to the
HCV Fund.

[10] Read literally - and without regard to the possibility that the court could grant
relief to Claimants whose applications were filed outside the deadline — the Plan provides
that any surplus would be computed without reference to late applications. The disposition
of surplus appears to be analogous to a gift over under a traditional testamentary trust, or
trust inter vivos.

[11]  The four months' deadline referred to in article 5.10 expired on February 5, 2002. I
am advised that timely applications were received in respect of the Claims — or derivative
of the Claims — of 89 infected persons. I am now asked by the Trustee to advise whether
the court has jurisdiction to extend the deadline or, otherwise to direct that additional late,
or irregular, applications should be accepted. In paragraph 18 of his helpful affidavit, the
Trustee’s counsel, Mr Michael Royce, stated:

As previously indicated, we do not yet have information from all "Late
Claimants" explaining why their applications were made after the deadline.
For the purposes of this motion, however, which is simply to determine
without reference to any particular case, the question of whether the court
has the power to extend or otherwise relieve against the effect of the
deadline, the Trustee assumes that among the Claimants there exist at least
some whose reasons for submitting their applications after the deadline are
compelling and represent circumstances that were entirely beyond their
control.

2008 CanLll 53855 (ON 8C)





Page: 4

[12] Having been advised that the existence of the jurisdiction would be disputed by
other Claimants — I endorsed this two-stage approach.

[13] In his affidavit, Mr Royce refers to a variety of explanations provided by HIV
Claimants whose applications were irregular or out of time. The Trustee's records reveal
that late applications have been received relating to the Claims of 38 persons who were
either infected persons, or persons with derivative Claims as members of the families of
infected persons. On the basis of communications from various haemophilia societies and
other organisations, the Trustee believes that further late applications may be made in the
future. In addition, there are a number of applications - described by the Trustee's counsel
as "irregular” in which timely applications for damages assessments were made on behalf
of some, but not all, HIV Claimants of the same family. It appears that at least some of the
omissions were the result of inadvertence, or a misunderstanding of the language of the
application forms provided.

[14] Some of the Claimants whose applications were received after the deadline state
that they did not receive notice of the HIV Fund before the deadline expired. This may
have been due to inadequacies of the notice dissemination caused by what appears, with
hindsight, to have been an initial erroneous assumption that there were no more than 35-40
infected Claimants and that these could be identified, and contacted, through various
federal and provincial agencies. In addition, it is alleged that that one such agency did not
send out notices it had agreed to provide. Other late-filed applications were made by, or on
behalf of, individuals who state that they were unable to comply with the deadline as their
HIV infection was discovered after the deadline had expired.

[15] The notice that informed HIV Claimants of the deadline stated that persons who
decided to make "a claim on the HIV Fund", must do so by February 5, 2002. One
Claimant who had previously provided a Proof of Claim to the Monitor appointed under
the CCAA has stated that he believed that nothing further was required from him.

[16] In considering whether the court has jurisdiction to legitimise late and irregular
applications, there are number of special features of the HIV Trust that distinguish it from
trusts of a more traditional kind, and even the more closely analogous provisions of
settlements of class proceedings under which — because of the inevitable imperfection of
notice-dissemination programs - late-filed claims have been allowed from time to time.

[17] Most fundamentally, the Trust was created pursuant to the CCAA and was part of
a compromise of the claims of the HIV Claimants and the Society that was approved by
the order of September 14, 2000. Paragraph 12 of the Approval Order contemplates a
continuing role for the court while the Plan is being implemented.

THIS COURT ORDERS that any interested party may apply to this court
for directions or to seek relief in respect of any matter arising out of or
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incidental to the Plan or this Order, including, without limitation, the
interpretation of this Order and the Plan, the implementation of the Plan, and
for any further Order that may be required for implementation of the Plan,
on notice to any party likely to be affected by the Order sought.

[18] Although the Trust Agreement provides that its provisions are subject to those of
the Plan to the extent of any inconsistency, the Plan does not purport to deal with the
terms of the HIV Trust except to the extent that it provides for the distribution of the HIV
Fund. Paragraph 1.01 states:

"Trust Agreement" means that agreement among the Society, the Plan
Participants and the Trustee, to be entered into on the Plan Implementation

- Date subject to the terms of this Plan, pursuant to which the Trust shall be
established and governed.

[19] The terms of the Trust Agreement were evidently to be settled between the parties
without any other assistance from the provisions of the Plan and without any requirement
in it for court approval. The Agreement was, however, approved, and incorporated in the
order of this court made in McCarthy v. The Canadian Red Cross Society, [2001] O.J. No.
2474 in a proceeding relating to the HCV Fund.

[20] Having imposed what is, in effect, a four-month limitation period for applications
for damages assessments, the Plan does not address whether, or how, notice of this was to
be given to HIV Claimants. The question of notice is dealt with under paragraph 8 (f) of
the Trust Agreement that empowers the Trustee:

to authorize, prescribe, publish and distribute, at the cost of the Trust
Fund, all forms and notices necessary for the administration of the
Distribution Scheme including, without limitation, any advertising to
potential beneficiaries as to the existence of the Trust Fund and the
call for claims relating thereto.

[21]  Again, unlike the position under section 17 - 19 of the Class Proceedings Act, -

1992, S.0. 1992, c.6, there is no requirement for the Trustee to obtain the approval of the
court for notices informing HIV Claimants of their rights.

[22] More generally, in addition to the detailed powers given to the Trustee for the
purpose of administering the trust property, paragraph 8 of the Trust Agreement confers
extensive powers and authority on the Trustee in connection with the administration of the
"Distribution Scheme" in Article 5 of the Plan. These include power to decide all
questions concerning the administration of the Distribution Scheme, to determine the
persons who are to receive payments from HIV Trust, and to authorise such payments. In
the exercise of these powers, the Trustee is, again, subject to the controlling jurisdiction of
the court.
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[23] Finally, I note that, In his reasons disposing of another motion, Blair J. opined that,
for the purpose of providing access to the HIV Fund, the Plan should be given a liberal
interpretation: [2005] O.J. No. 4177 (S.C.J.), para 15. In a subsequent motion he
emphasised that the Plan was intended to be effective: [2006] O.J. No. 2675 (S.C.J.), para
24. The learned judge has also referred to the fact that the circumstances of the HIV
Claimants are very different to those of commercial creditors affected by CCAA
proceedings. While, as a general rule, the latter can be presumed to be knowledgeable, and
ready and willing to assert their claims, the same cannot be said of the HIV Claimants who
did not personally retain lawyers and did not participate in the CCAA proceeding. This
was, I believe, reflected in the bar order that disqualified them from voting but did not
purport to bar their Claims. Some, and perhaps most of them, prepared applications
without professional assistance.

Heads of jurisdiction

[24] I do not believe there is any doubt that the court has jurisdiction to intervene to
give relief in at least some of the cases described by Mr Royce. To the extent that the
responsibility to determine how potential HIV Claimants are to be notified - and to
supervise this process - is that of the Trustee, there is, first, the general jurisdiction of the
court to exercise control over the administration of the trust and the exercise of a trustee's
discretionary powers. If, as was suggested in the material filed on this motion, the
application forms lacked clarity in material respects, or if the dissemination of notice was
manifestly inadequate, the court would not be powerless to intervene.

[25] The jurisdiction in such cases is extended by paragraph 12 of the Approval Order
which reserved to the court the authority to make orders required for the purpose of
implementing the plan. In reasons delivered on a previous motion, I held that "required"
for this purpose meant "reasonably required" and I accepted Ms Ring's submission that the
paragraph was intended to continue the overall supervision of the court over proceedings
under the CCAA: [2008] O.J. No. 2102, at para 29.

[26]  Authorities under the CCAA support the existence of a third head of jurisdiction
that is grounded in the supervisory role of the court under the statute. I do not think it
matters whether the interpretation of paragraph 12 is considered to be informed by the
existence of this more general jurisdiction, a reflection of it, or as supplemented by it.

[27] The question whether the general jurisdiction under the CCAA can be applied to
relieve against late-filed, or otherwise irregular, claims or applications made in the course
of negotiating — or after - an arrangement under the CCAA is not novel. The existence of
the jurisdiction has been accepted by this court, as well as in the courts of other provinces.
It is a discretionary jurisdiction that is, I believe, appropriately described as an equitable
jurisdiction as it involves an extension of familiar principles of equity to cases under the
statute.
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[28] In Re Blue Range Resources Corp., [2000] A.J. No. 1232 (C.A.) - the decision that
has been most influential in the later cases - all counsel conceded that the jurisdiction
existed notwithstanding that an arrangement under the CCAA had been approved by
creditors who had filed Proofs of Claim, and an unqualified provision in a claims bar order
that claims filed out of time would be "forever barred".

[29] Although most of the discussion in the reasons for judgment was directed at the
criteria to be applied in exercising the jurisdiction, I do not understand the discussion to be
premised on counsel’s agreement that it existed. The tenor of the reasons of the Court of
Appeal suggests to me that it considered the concession to be correct. Having found
assistance in authorities under the United States bankruptcy rules, the approach taken
under the Bankruptcy and Insolvency Act (Canada), the application of procedural rules
governing delays in the prosecution of actions, and the principles applied in dealing with
applications for relief from forfeiture under insurance statutes, Wittmann J.A. concluded:

These authorities arise in a clearly different context from that which I am
dealing with in this case, but they demonstrate that there is a somewhat
consistent approach in a variety of areas of the law when dealing with the
impact of late notice for delays in particular processes.

Therefore, the appropriate criteria to apply to the late Claimants is as
follows:

1. Was the delay caused by inadvertence and if so, did the
claimant act in good faith?

2. What it is the effect of permitting a claim in terms of the
existence and impact of any relevant prejudice caused by the
delay?

3. If relevant prejudice is found can it be alleviated by
attaching appropriate conditions to an order permitting late
filing?

4. If relevant prejudice is found which cannot be alleviated,
are there any other considerations which may nonetheless
warrant an order permitting late filing? (paras 26 and 41)

In the context of the criteria, "inadvertent" includes carelessness, negligence,
accident, and is unintentional.

[30] Leave to appeal to the Supreme Court of Canada from the decision of the Court of
Appeal was denied.
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[31] I note that, in permitting a number of late-filed claims, the court in Blue Range
Resources did not purport to amend the provisions of the bar order by imposing a new
deadline. The jurisdiction supported was limited to determining whether, in individual
cases, equitable relief should be given to those who for some reason had not filed in time.

[32] Blue Range Resources was cited and the court's apparent recognition of the
jurisdiction was expressly accepted by Cumming J. in Ivorylane Corp v. Country-Style
Realty Ltd, [2004] O.J. No. 2662 (S.C.].), at para 47 - where the jurisdiction was described
as limited to "exceptional circumstances”, and there is no suggestion that the point had
been conceded by counsel. The analysis of Wittmann J.A. was applied — again without any
such suggestion - by Cameron J. in Re Noma, [2004] 0.J. No. 4914 (S.C.J.), in which a
late-filed claim was rejected.

[33] The jurisdiction was also discussed, and its exercise considered, in three
unreported endorsements of Farley J. of September 20, 1999 in respect of a CCAA
arrangement for Royal Oaks Inc. (relief granted); of December 1, 2000 on a motion in the
liquidation of T. Eaton Company Limited (relief granted); and of July 22, 2003 in a
CCAA application involving Algoma Steel Inc. (relief denied).

[34] Other cases in which the reasoning in Blue Range Resources was accepted, or was
cited with apparent approval, include Ontario v. Canadian Airlines Corp., [2000] A.J. No.
1321 (Q.B.); West Bay SonShip Yachts Ltd v. Esau, [2007] B.C.J. No. 2287 (S.C.), leave
to appeal granted from the exercise of the discretion: [2007] B.C.J. No. 1813 (C.A.); and
Carlen Transport Inc. v. Juniper Lumber Co. Ltd, [2001] N.B.J. No. 20 (Q.B.); see, also,
Re Roman Catholic Episcopal Corp. of St George's, [2007] No. 32 (N. & L.S.C.)
(bankruptcy); and Pangea Pharma Inc. v. Ernst & Young, [2004] J.Q. No. 706. (S.C.Q.).
The earlier authorities are discussed in a helpful annotation by Mr Vern DaRe in 26
C.BR. (4™ 142.

[35] Contrary to the submission of Mr Strosberg, I do not consider that the reasoning of
the Court of Appeal in Algoma Steel Corp v. Royal Bank of Canada, [1992] O.J. No. 889
precludes an application of the analysis in Blue Range Resources, and the cases in which it
has been accepted, to the facts of this case. In Algoma Steel, the court gave leave to a
creditor to bring proceedings against the appellant notwithstanding unambiguous language
in a plan of arrangement that extinguished the claims of the creditor as a known
designated unsecured creditor of the appellant. In the course of its reasons, the court
stated, at paras 6-7:

The plan of arrangement is a matter of contract, it is argued, and the court's
jurisdiction is limited to sanctioning or refusing to sanction the arrangement
arrived at contractually. There is much merit in this argument but, in our
view, it is not a complete answer.
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[The creditor] does not deny that if the language of the plan of arrangement
quoted above, extinguishing the claims of designated unsecured creditors is
unambiguous, as we believe it is, to grant the relief which it seeks would
require an amendment by the court of the plan arrangement. We accept the
submission that, generally speaking, the plan of arrangement is consensual
and the result of agreement and that if it is fair and reasonable (an issue for
the court to decide) it is not to be interfered with by the court unless (a) the
Act authorises the court to affect the plan and (b) there are compelling
reasons justifying the court's action. ...

The CCAA must be the authority for the jurisdiction and the critical issue is
whether there is any provision in the Act that fairly gives rise to a power in
the court to amend. In our view there is such a provision and that provision,
s.11 (c), depending on the language of the plan itself, may by necessary
inference, in an appropriate case, enable the court to make an order, the
technical effect of which is that the plan is amended.

[36] In Algoma Steel, the creditor was seeking leave to proceed against a corporation
that had been the subject of a plan of arrangement, and not simply seeking to enforce its
rights under the plan. The extinguishment of claims against the corporation was an
essential part of the plan that had been sanctioned by the court under the CCAA. The
finding that the relief sought by the creditor would involve an amendment to the plan of
arrangement which would require statutory authority does not, in my judgment,
necessarily extend to late-filed applications to enforce the rights of claimants to share in a
fund created pursuant to the provisions of a CCAA plan — the only scenario that I am
concerned with. Any analogy between the two sets of fact is, I believe, tenuous. In the
absence of any indication that the Court of Appeal intended to address issues such as those
in this motion, I do not believe that I am obliged to conclude that the jurisdiction discussed
in Blue Range Resources requires explicit statutory justification for its existence in the
circumstances of this case.

[37] The words of the Plan indicate that the "surplus" to be paid to the HCV Trust is to
be computed without reference to claims that were out of time. I believe it is implicit in
Blue Range Resources that such provisions of the Plan are not to be understood as ousting
the equitable jurisdiction of the court to relieve against late, or irregular, applications but,
rather, are to be read as subject to it. Immediately after his reference to counsel's
concession, Wittmann J.A. stated, at para 10:

It necessarily follows that a claims bar order and its schedule should not
purport to "forever bar" a claim without a saving provision. That saving
provision could be simply worded with a proviso such as "without leave of
the court", which appears to be not only what was contemplated, but what in
fact occurred here.
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[38] I emphasise, however, that, in the exercise of the jurisdiction, the provisions of a
Plan that has been approved by the creditors and the court are to be respected. The
jurisdiction is essentially a discretionary jurisdiction to grant relief from a strict
application of those provisions. As Wittmann J.A. accepted, it involves an application of
equitable principles analogous to those that - in other situations and subject to other
limitations - enable the court to relieve against forfeiture.

[39] To the extent that some of the irregularities, and omissions, in otherwise timely
applications submitted in this case were caused by inadequacies in the application forms
provided, I agree with counsel that these could be remedied by an exercise of the authority
in paragraph 12 of the Approval Order to make orders implementing the Plan without
reference to any wider jurisdiction. I do not, however, accept that paragraph 12 is to be
read as limited to such cases, or that a narrow interpretation of the concept of
"implementation" should be considered to exclude the court's inherent equitable
jurisdiction imposed on the bare-bones legislative scheme under the CCAA. If no notice
had been given - or if its dissemination and reach are now, with the benefit of hindsight,
seen to have been inadequate - the court must, in my opinion, be able to intervene. If the
Plan was, as [ believe, intended to make damages available to all persons who would be
able to establish that they were HIV Claimants within the four months period, adequate
notice to such persons was essential. Independently of the jurisdiction under the CCAA,
the requirement of adequate notice could be enforced in the exercise of the court’s
supervisory jurisdiction over trustees and the consequences of failing to give such notice
would not, in my opinion, be outside the control of the court.

[40] Cases where a Claimant was not diagnosed with HIV until after the deadline are
more difficult. The jurisdiction to relieve against untimely applications is, in my opinion,
limited to applications by persons who could have established their eligibility within the
four months period. It would not apply to persons whose infection was not discovered
before the expiration of the period. The intention to withhold damages from such persons
is inherent in the imposition of the deadline and is not affected by deficiencies in, and the
imperfection of, notice dissemination that, in a case such as this and in class proceedings,
underlie the jurisdiction to relieve against untimely applications. The necessity for some
cut-off date in respect of the time of a diagnosis is reinforced by the likelihood that the
HIV Fund will prove to be inadequate to satisfy all of the qualified HIV Claimants, with
the result that distributions might need to be deferred until the maximum number of
Claimants was ascertained. In my judgment, it is one thing to grant relief to persons who
might have - but, for some reason, did not - claim within the four months’ period and
something fundamentally different to extend the class to persons who would not have been
able to establish a claim within the period. The exclusion of the latter should, in my
opinion, be considered to be part of the compromise effected by the Plan, and to that
extent its provisions are to be respected.

Prejudice
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[41] In Blue Range Resources, prejudice to other creditors was recognised as an
important factor that would militate against an exercise of the court's discretionary
jurisdiction under the CCAA. At paragraph 40 of his reasons for judgment, Wittmann
J.A. stated:

In a CCAA context, as in a BIA context, the fact that Enron and the other
Creditors will receive less money if late and late-amended claims are
allowed is not prejudice relevant to this criterion. Reorganisation under the
CCAA involves compromise. Allowing all legitimate creditors to share in
the available proceeds is an integral part of the process. A reduction in that
share cannot be characterised as prejudice: ... Further, I am in agreement
with the test for prejudice used by the British Columbia Court of Appeal ....
It is: did the creditor(s) by reason of the late filings lose a realistic
opportunity to do anything that they otherwise might have done? Enron and
the other creditors were fully informed about the potential for late claims
being permitted, and were specifically aware of the existence of the late
Claimants as creditors. I find, therefore, that Enron and the Creditors will
not suffer any relevant prejudice should the late claims be permitted.

[42] In affidavits delivered for the purpose of this motion, Mr Strosberg's client relied
on negotiations that preceded the acceptance of the plan by the HIV creditors voting as a
separate class for that purpose. He stated that Mr Strosberg was instrumental in persuading
other creditors represented by Mr Arenson to vote in support of the Plan and that without
this it would have been defeated. He stated further that, at that time, he believed that there
were no more than 34 eligible Claimants.

[43] Paragraph 18 of the client's original affidavit and paragraph 6 of a supplementary
affidavit read as follows: ‘

18. Fundamental to my decision to support the plan of arrangement and to
persuade Mr Arenson 's clients to support the plan was the limited number
of HIV Claimants who could come forward to claim and the short period of
time these HIV Claimants had to apply under the plan of arrangement. Had I
believed that there were more than 34 HIV claimants or that the period of
time that potential HIV claimants had to pursue their claims by making
application under the plan of arrangement would be extended, I would not
have instructed Mr Strosberg to enter into negotiations with Mr Arenson and
I too would have voted against the plan of arrangement thereby causing its
rejection. It was for good reason that potential HIV claimants were required
to apply under the plan of arrangement within four months.

6. If the plan was rejected, I would have been in a position to bargain for a
greater share of the available monies to compensate for the risk of an
extension of the four-month period and the risk that additional claimants
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who would dilute the HIV Fund might claim after the expiration of the four-
month period.

[44] 1 do not believe that the consequences of the client's mistake about the number of
potential HIV Claimants should be regarded as the kind of prejudice that might weigh
against an exercise of the court's jurisdiction. On the basis of the evidence - such as it is -
and the findings made in earlier motions, I am prepared to accept that a number, and
perhaps all, of the HIV Claimants who filed Proofs of Claim, and thereby were entitled to
vote on the Plan, underestimated the number of persons with eligible HIV Claims. I am
also prepared to accept that this may have influenced the decisions of the voting Claimants
to approve the Plan, and the amount of the HIV Fund to be established according to its
terms. Even if there was evidence that their misapprehension was reasonable, it would not
affect the eligibility of HIV Claimants to share in the Fund. This being the case, I do not
consider that it is a factor that should militate against a discretionary decision to allow
late-filed applications for payment out of the Fund if, for example, they would otherwise
be allowed on the ground that the notice of the deadline provided to Claimants was found
to be materially inadequate. In short, in applying the test of prejudice accepted in Blue
Range Resources, the loss of an opportunity to vote against the Plan by reason of an
erroneous belief that there were only 34 eligible Claimants is not a loss that would occur
“by reason of the late filings”.

[45] Similarly, while, as in Blue Range Resources (at para 40, quoted above),
knowledge of the possibility that late claims might be permitted may militate against a
finding of prejudice, I do not think ignorance of this, of and by itself, is sufficient to
establish it in the present circumstances. The client’s statement that — even on the
assumption that there were only 34 eligible Claimants - he would have voted against the
Plan if he had known of the possibility that late-filed applications would be permitted
appears to be based on his expectation that the short deadline would have the practical
effect of excluding a number of eligible HIV Claimants. This expectation contemplated
that the underlying purpose of the Plan would be frustrated. As mentioned earlier in these
reasons, the bar order that restricted voting rights to Claimants who filed Proofs of Claim
did not purport to extinguish the HIV Claims of others — known or unknown. All HIV
Claimants who had not released the Society, and whose Claims were not barred by
limitations defences, were intended to be eligible to file applications for damages
assessments under the provisions of the Plan. Thus, in a motion in these proceedings, Blair
J. - who had previously supervised the CCAA application and made the Approval Order —
stated:

As T read the Plan, the reason for establishing the HIV Fund was not to
provide recourse to a limited number of HIV Claimants. The reason was to
make the HIV Fund available to all those who had an HIV Claim existing
against the Society on July 20, 1998: [2005] O.J. No. 4177 (S.C.].), at para
15 (italics in the original).
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[46] In my judgment, a creditor who hopes, and bargains on the basis of a belief, that a
plan of arrangement and compromise under the CCAA will not achieve its intended effect
does not suffer material prejudice for the purpose of the court’s equitable jurisdiction
when the belief turns out to have been unfounded.

[47] In Blue Range Resources, the focus of the analysis was directed at prejudice to
other creditors. Prejudice to the insolvent debtor corporation was not treated as in issue,
and it is not in issue in this case in which the Society was released from all HIV Claims on
the Plan Implementation Date. In another unreported case, prejudice to the debtor was
emphasised by Blair J. where, in the course of a reconstructuring of T. Eaton Company
Limited, a bar order had been made extinguishing the claims of creditors who did not file
proofs of claim on or before a particular date. A creditor moved for leave to file a Proof of
Claim after an arrangement had been approved by the court and implemented. She relied
on her solicitor's failure to advise her of the bar order, and the fact that she filed a proof of
claim as soon as she became aware of it and its effect. In an endorsement of May 5, 1999,
Blair J. declined to grant an extension of time. The bar order specifically reserved to the
court’s jurisdiction to waive it, but it was held that to permit the creditor to have access to
the debtor corporation's post-arrangement assets would be prejudicial to it, and — citing
Algoma Steel - that the case was:

... not one for the "sparing" and "exceptional" jurisdiction to make such an
order.

In contrast, the issue before me is confined to rights of claimants to share in the HIV Fund,
and is not for recourse against the Society and its remaining assets.

[48] Any prejudice that beneficiaries of the HCV Trust would suffer by the elimination,
or reduction, of surplus in the Fund as a result of accepting late-filed applications appears
now to be entirely theoretical.

.Conclusion

[49] I am satisfied that the court has the discretionary jurisdiction discussed in Blue
Range Resources and the cases that have followed the reasoning of the Alberta Court of
Appeal. I accept also that it is a jurisdiction to be exercised sparingly in the light of the
particular circumstances of each case. It is very much fact specific. The considerations that
I consider will justify its exercise in this case can be summarised as follows:

(a) the structure of the Plan with its provision of a separate Fund for HIV Claimants;
(b) the fact that no distributions from the HIV Fund have yet been made;

(c) the absence of prejudice that would be suffered by the Society and other
Claimants;
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(d) the uncertainty created by the limitations issues;

(e) the circumstances of the Claimants that distinguish them from
commercial creditors;

(f) the fact that adequate notice to them was essential if the Plan was to be
effective;

(g) the application forms provided to Claimants did not clearly indicate that
they were required to identify each Claimant in a family group that included
an infected person. Similarly, I am of the opinion that it was not
unreasonable for a Claimant who had filed a Proof of Claim to understand
that this would be considered to be a claim against the HIV Fund to which
the deadline was said to apply in the notice provided by the Trustee; and

(h). the selection of appropriate methods of disseminating notice of the
deadline for applications may have been affected, and unduly limited, by the
misapprehension as to the number of potential Claimants. It appears, also,
that, as in the case of those in Nova Scotia, the chosen method may not have
been completely successful in reaching Claimants whose identities were
ascertainable.

[50] I have considered whether my decision should be simply that the jurisdiction
exists, and that the manner of its exercise is to be determined by the court on the facts
relating to each late or irregular application. I am satisfied that in, providing advice and
directions to the Trustee, it is unnecessary to adopt such a restricted approach. The process
of dealing with late and irregular applications will involve a degree of fact finding that is
within the powers of the Trustee under paragraph 8 of the Trust Agreement. Those powers
can be exercised with less formality and more expedition than the practice and procedure
of the court would permit. I believe that the approach that most appropriately engages the
jurisdiction of the court and the powers of the Trustee is for the Trustee to receive and
dispose of late and irregular applications in accordance with the guidelines I will provide
in an Appendix to these reasons.

[51] The guidelines do not address every possible situation and may be supplemented,
or amended, by further orders of the court from time to time. If the Trustee is uncertain as
to the application of the guidelines to particular cases - or if particular applications are, in
the opinion of the trustee, not covered by the guidelines - they may be referred to the court
in writing to be dealt with summarily. HIV Claimants whose applications are disallowed
by the Trustee are to be informed of their right to have the decision reviewed by filing a
motion record in the court for the purpose within 30 days, or such longer period as the
court may order.
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[52] Any further procedural issues that may arise - including the question whether
notice to HIV Claimants who have not filed applications is required - can be disposed of at
a case conference to be arranged as soon as practicable.

[53] As has been the case on previous motions, not all of the potential HIV claimants
were served with the motion record and the counsel who appeared did not represent all of
them. On motions for directions by a trustee in a case like this, it is unnecessary to name
all beneficiaries as parties unless the court orders otherwise. This is provided by rule 9.01
of the Rules of Civil Procedure and it is reinforced by paragraphs 1 (f) and 17 of the Trust
Agreement that require notice of applications to the court to be given only to Ms Ring and
Mr Arenson. Despite these provisions, the Trustee attempted to notify as many of the
Claimants as was practicable, and the issues on the motion were comprehensively
addressed by his counsel and the other counsel appearing. In these circumstances, I did not
find it expedient to deplete the HIV Fund further by ordering service of the motion record
on the unrepresented claimants, to add them as parties, or to make a representation order
pursuant to Rule 10. By virtue of section 60 (2) of the Trustee Act (Ontario), the Trustee
will be protected in acting on the directions I have given.

[54] 1 appreciate the assistance that counsel have provided. The Trustee is to be fully
indemnified out of the HIV Fund for his costs of the motion. Other parties represented at
the hearing — including Mr Plater’s client — are to have a substantial indemnity for their
costs. Submissions in writing with respect to quantum may be made within 21 days of the
release of these reasons.

“CULLITY J.”

Released: September 29, 2008
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APPENDIX
Guidelines for Late and Irregular Applications

1. Applications made by one member of a family of an infected person are
to be treated as applications by, and on behalf of, all members of the family
who are HIV Claimants, and the personal representatives of deceased HIV
Claimants.

2. Late applications by persons who had filed timely Proofs of Claim are to
be allowed;

3. Applications by persons who did not receive notice of the deadline until
after it had passed should be allowed if, in the opinion of the trustee, the
applications were made within a reasonable time after notice was acquired,;

4. Applications by HIV claimants whose failure to meet the deadline was
due to matters that, in the opinion of the Trustee, should reasonably be
considered to be beyond their control should be allowed;

5. Other late applications made by persons who had notice of the deadline
before it expired should be disallowed unless, in the opinion of the Trustee,
the timing of the receipt of such notice was inadequate for the purpose of
making an application;

6. Late applications are to be allowed only if they are from, or in respect of,
persons who, being aware of their infection during the four months period,
could have established their eligibility as HIV Claimants before it expired;
and
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7. Any other late or irregular applications — and those where the Trustee is
uncertain as to the appropriate application of the above guidelines - should
be referred in writing to the court to be dealt with summarily.
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