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PART I. OVERVIEW

1. On April 10, 2015, Montreal, Maine & Atlantic Canada Co. (“MM&A”) brought a
motion for an order for the convening, holding and conduct of a creditors’ meeting (the
“‘Meeting”) to vote on a Plan of Compromise and Arrangement (the “MM&A Plan”) and

for a twelfth extension of the stay period.

2. The representatives of the class members (the “Class Representatives”) are

concerned that the MM&A Plan will not be approved by the creditors at the Meeting.

3. The Class Representatives bring this motion for an order:

(&)  accepting the filing of the Amended Plan of Compromise and Arrangement
(the “Class Representatives’ Plan”), already produced as Exhibit R-1;

and,

(b)  providing advice and directions to the Class Representatives regarding the
dissemination of the Class Representatives’ Plan to the creditors and the
holding of the meeting of creditors to vote in respect of the Class
Representatives’ Plan in coordination with the meeting and vote on the
MM&A Plan (e.g., substantially in accordance with the revised form of

Meeting Order already produced as Exhibit R-2).

PART Il. FACTS

4. Since this Court’s order granting MM&A’s motion for an eleventh order extending
the stay period, the Class Representatives’ counsel have been involved in negotiations

with respect to the content and terms of the MM&A Plan.



5. While a number of the changes proposed by the Class Representatives’ counsel

were accepted by MM&A, some important proposed changes have been rejected.

6. Among the changes proposed by the Class Representatives that have not been

included in the final version of the MM&A Plan are:

(&) the recognition of grandparents and grandchildren as persons having
wrongful death claims, with the result that these claims are unfairly diluting
amounts available to other persons having claims in the “Moral Damages”

category;

(b)  a greater distribution to parents, siblings, grandparents and grandchildren
from the amounts allocated by the MM&A Plan to the payment of Wrongful
Death Claims, on the basis that the claims of these persons are being

treated disproportionately under the Plan; and,

(c) a different reallocation of the surplus (if any) in the amounts allocated by
the MM&A Plan to the payment of Economic Loss Claims (the “Surplus”)
on the basis that the pro rata distribution to all categories of claims as
proposed by the MM&A Plan, effectively denies Class Members the
benefits of the share of the settlement fund negotiated for them by the

Class Representatives.

7. Accordingly, in the event that the MM&A Plan is not approved by the creditors,
the Class Representatives seek to put the Class Representatives’ Plan before the

creditors for approval.



8. The Class Representatives propose that the Class Representatives’ Meeting
take place at the same location as the Meeting to vote on an MM&A Plan, namely at the
Centre-Sportif Mégantic in the City of Lac-Mégantic, immediately following a negative

vote on the MM&A Plan.

9. The Petitioners seek to put the Class Representatives’ Plan before the creditors
following a vote on the MM&A Plan, in the event that the MM&A Plan is not approved.
To that end, they would have the Monitor include a copy of the Class Representatives’
Plan (in English and in French) in its mailing to all known creditors and parties on the
service list, and to include in its report to creditors a description of the differences

between the MM&A Plan and the Class Representatives’ Plan.

PART Illl. ISSUES AND ARGUMENT
A. Issues

10. The Court has raised the issue as to whether there is jurisdiction for a creditor-
initiated plan to be put to creditors. The Class Representatives submit that there is

authority for such jurisdiction, as described below.

11. The second issue is whether the Court should exercise its discretion to authorize
the Class Representative to file the Class Representatives’ Plan and put it to a vote of
creditors in the event that creditors reject the MM&A Plan. The Class Representatives

submit that it should.



B.

12.

The CCAA permits creditors to submit a plan of compromise or arrangement

1. The provisions of the CCAA

The relevant provisions governing compromises and arrangements in the CCAA

provide as follows:

Compromise with unsecured creditors

4. Where a compromise or an arrangement is proposed between a debtor
company and its unsecured creditors or any class of them, the court may, on the
application in a summary way of the company, of any such creditor or of the
trustee in bankruptcy or liquidator of the company, order a meeting of the
creditors or class of creditors, and, if the court so determines, of the shareholders
of the company, to be summoned in such manner as the court directs.

Transaction avec les créanciers chirographaires

4. Lorsqu’une transaction ou un arrangement est proposé entre une compagnie
débitrice et ses créanciers chirographaires ou toute catégorie de ces derniers, le
tribunal peut, a la requéte sommaire de la compagnie, d’'un de ces créanciers ou
du syndic en matiére de faillite ou liquidateur de la compagnie, ordonner que soit
convoquée, de la maniere qu'il prescrit, une assemblée de ces créanciers ou
catégorie de créanciers, et, si le tribunal en décide ainsi, des actionnaires de la
compagnie.

13.  This provision is generally understood to permit the filing of a plan of compromise

or arrangement by creditors:

(@)

In their commentary to art. 4 of the CCAA, Houlden & Morawetz state that
while in general, the application for permission to submit a plan of
compromise or arrangement is made by the debtor company, creditors (or

a group thereof) can also submit a plan:

An application for permission to submit a plan of compromise or
arrangement to a meeting of creditors may be made by the debtor
company, by a creditor, or by a trustee in bankruptcy or liquidator of the
company. In most cases, the application is made by the debtor company.



However, it is possible for a creditor or a trustee in bankruptcy to make an
application under the CCAA.*

(b)  Similarly, David Baird, Q.C., “an application under [sections 4 and 5 of] the
CCAA may be brought by the debtor company, a creditor of the debtor

company, or a trustee in bankruptcy or liquidator of a debtor company.”?
14.  These conclusions are supported by case law, as referred to below.

15. The Class Representatives have identified the following instances where courts
have tacitly or expressly acknowledged the authority of creditors to file a plan of

arrangement:

(&) ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp.:
the Court of Appeal for Ontario considered the creditor-initiated plan
submitted in response to the liquidity crisis which threatened the Canadian

market in Asset Backed Commercial Paper (“ABCP”);?

(b) 1078385 Ontario Ltd., Re: The Court of Appeal for Ontario dismissed a
motion for leave to appeal the approval of a secured-creditor-led-plan that

excluded unsecured creditors.*

(c) Re Doman Industries Ltd.: the court ultimately refused to allow the filing of

the creditors’ plan, but not for lack of authority; rather, the court concluded

! Lloyd W. Houlden and Geoffrey B. Morawetz, Bankruptcy and Insolvency Analysis (Companies’

Creditors Arrangement Act) at N§33 (“Houlden”).

> David E. Baird, Baird’s Practical Guide to the Companies’ Creditors Arrangement Act (Toronto:
Carswell, 2009) at p. 79.

%2008 ONCA 587 (CanLll) (Ont. C.A.) ["Metcalfe”] at para. 2, 23..
#2004 CanLll 55041 (Ont. C.A.) at para. 1, 14 30.



that the creditors’ plan purported to amend contractual rights in a way that

effectively gave them a veto in respect of the restructuring of the debtor;>

(d) Re Crystallex International Corporation: the issue has arisen at least

twice:

0] At the start of the proceedings, in December 2011, the court
considered competing applications: one by the debtor, and the
other by noteholders who wished to file a plan of arrangement that
would have the effect of terminating shareholders’ interest in the
debtor. The court dismissed the noteholders’ application, but not
because they lacked authority to file a plan—rather the court
concluded that “to cancel the shares of the existing shareholders at

this stage is premature”® and,

(i) Approximately one year later, the noteholders brought a motion
seeking to file another plan. The court dismissed the motion
“‘without prejudice to the Noteholders to later bring it back on if so
advised.” The court “declined to deal with the issue raised by
Crystallex as to whether a plan would require the consent of
Crystallex.” The court observed that the parties’ “positions are not
so far apart as to be insurmountable and that the entrenchment of
the parties may be softening. There is evidence that the parties are

still willing to negotiate.” In the result, the court ordered the parties

® 2003 CarswellBC 538, 2003 BCSC 376 at para 1, 31-33.
®2011 ONSC 7701 (CanLll), at para. 1, 21-23, 26-27.



to mediation, and directed that neither side should be permitted to

bring any motion without the court’s approval.’

16. The ability of creditors to file a restructuring plan is also supported by a plain
reading of the text of the statute. Section 4 is passive (“is proposed’/ “est proposé”),
indicating that the authority to submit a plan of arrangement and compromise to the
creditors is not limited to a particular stakeholder. If the intention of the legislature had
been to expressly limit the ability to submit a plan of arrangement to a closed list of
persons, it would have clearly said so. The text of the provisions is expressly open-

ended to permit various stakeholders to submit plans of arrangement or compromise.

17. In addition, the Court may also have recourse to a broad statutory discretion

under s. 11 of the CCAA:

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter,
may, subject to the restrictions set out in this Act, on notice to any other person
or without notice as it may see fit, make any order that it considers appropriate in
the circumstances.

18. The Class Representatives are not aware of any statement of the law, judicial or
doctrinal, proclaiming that creditors do not have the authority to submit a plan to

creditors.

72013 ONSC 823 (Ont. S.C.) at paras. 1-4, 6, 8-9, 10-11, 13-17, 22.


http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-w-11/latest/rsc-1985-c-w-11.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-w-11/latest/rsc-1985-c-w-11.html

C. The court should authorize the filing of the Class Representatives’ Plan

19. The issue is therefore not whether the Class Representatives can file a Plan, but
how to deal with the Class Representatives’ Plan. Specifically: should it be put before
creditors at the meeting planned for May 27, 2015, or should the treatment of the Class

Representatives’ Plan await the outcome of the vote on the MM&A Plan?

20. The Class Representatives submit that in the context of this unique case, their
plan should be put before the creditors on May 27, 2015, but only in the event that the
MM&A Plan is voted on and has not received the required support of creditors. The

Class Representatives make this submission for the following three reasons.

1. MMA has no economic interest

21.  First, although MM&A may have some interest in the outcome of the vote, the
matter in issue is not the global amount of the settlement fund, but its allocation
between creditors; that is a matter in which MM&A has little or no economic interest.
This is not a case where the plan is intended to preserve shareholder value or even
MM&A'’s going concern. MM&A is simply a defendant that has assembled a settlement
fund (the majority of which is coming from third parties); and, like any defendant, it

should be largely or entirely indifferent to the allocation of that fund between plaintiffs.

22. Thus, for example, in the Sino Forest case, it was the court appointed class
representatives who proposed the plan for the distribution for the proceeds of the Ernst

& Young Settlement among the stakeholders in the CCAA proceedings.®

® Labourers’ Pension Fund of Central and Eastern Canada v. Sino-Forest Corporation, 2014 ONSC 62
(Ont. S.C.) at para. 8-12



23.  Similarly, in the ABCP case, where the debtors were merely conduits of funds,
the restructuring was led by the committee of creditors having the greatest economic

interest in the assets being restructured.

24. The Class Representatives’ Plan does not require any greater contribution from
the contributors to the settlement fund or any further commitment by MM&A, but rather
proposes a different allocation of the settlement fund amongst the creditors. In these
circumstances, MM&A should not be permitted to block the presentation of the Class
Representatives’ Plan, in the event that the MM&A Plan does not find support with

creditors.

2. Presenting the Class Representatives’ Plan Avoids Delay and Expense

25. The proposed approach will avoid the delay and expense of having to give notice
of and convene a further meeting of creditors. The Court has been informed that if the
creditors’ meeting does not take place on May 27", then it may have to wait until the fall

of 2015. Creditors should not have to tolerate delay of this nature unnecessarily.

3. Consistency with the Objectives of the CCAA

26. The CCAA has as its objective the facilitation of a Plan of compromise or
arrangement with creditors.® The presentation of the Class Representatives’ Plan
together with the MM&A Plan better serves this purpose by maintaining dynamic
bargaining tension and encouraging focused negotiations between stakeholders in the

lead-up to the meeting of creditors. Conversely, the deferral of the vote on the Class

° Metcalfe at para 50.
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Representatives’ Plan is more likely to encourage certain stakeholders to take the

position that the MM&A Plan is an “all or nothing / take-it-or-leave-it” proposition.

PART IV. RELIEF REQUESTED

27. The Class Representatives respectfully request that this Court:

(@) accept the filing of the Class Representatives’ Plan; and

(b) provide advice and directions regarding the dissemination of the Class
Representatives’ Plan to the creditors and the holding of the meeting of
creditors to vote in respect of the Class Representatives’ Plan, in

coordination with the meeting and vote on the MM&A Plan.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

LAC-MEGANTIC, April 24, 2015

(S) Daniel E. Larochelle

ME DANIEL E. LAROCHELLE
Attorney for the Court Appointed
Representatives

MONTREAL, April 24, 2015

(S) Jeff Orenstein

CONSUMER LAW GROUP INC.
Per: Me Jeff Orenstein

Attorneys for the Court Appointed
Representatives
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HMANALY N§33
Houlden & Morawetz Analysis N§33

Houlden and Morawetz Bankruptcy and Insolvency Analysis

Companies Creditors Arrangement Act
Sections 4-5

L.W. Houlden and Geoffrey B. Morawetz

N§33 — Compromises and Arrangements Generally

N833 — Compromises and Arrangements Generally
Sees. 5

Section 4 deals with a compromise or arrangement with unsecured creditors;, s. 5 with a
compromise or arrangement with secured creditors. Except for this difference, the two sections
areidentical in wording.

A "compromise" presupposes some dispute about the rights compromised and a settling of that
dispute on terms that are satisfactory to the debtor and the creditor. An agreement to accept less
than 100¢ on the dollar would be a compromise where the debtor disputes the debt or lacks
the means to pay it. "Arrangement” is a broader word than "compromise" and is not limited to
something anal ogous to acompromise. It would include any scheme for reorganizing the affairs of
the debtor: Re Guardian Assur. Co., [1917] 1 Ch. 431, 61 Sol. Jo 232, [1917] H.B.R. 113 (C.A.);
Re Refund of Dues under Timber Regulations, [1935] A.C. 185 (P.C.). In practice, the distinction
between "compromise" and "arrangement” is of little practical significance.

A plan of arrangement under the CCAA is a proposal, not a contract. The binding force of the
arrangement or compromise arises from the CCAA through the sanction of the court, not from the
effect of terms mutually agreed to: Cable Satisfaction International Inc. v. Richter & Associésinc.
(2004), 2004 CarswelIQue 810, 48 C.B.R. (4th) 205 (Que. S.C.). (See N811(2A), infra.) However,
an agreement between creditorsin a CCAA plan, such as avalid subordination agreement, will be
enforced by the court asavalid contract: Re Air Canada (2004), 2004 CarswellOnt 1842, 2 C.B.R.
(5th) 4 (Ont. S.C.J. [Commercial List]).

Where an application is made by a group of creditors, the applicants should be in a position
to submit an outline of a plan of compromise or arrangement. In the absence of a plan, which
would permit the continued operation of the debtor and its subsidiaries, the court will dismissthe

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.
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N8&33 — Compromises and Arrangements Generally, HMANALY N833

application: Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999), 10 C.B.R. (4th) 133,
1999 Carswel|Ont 2213 (Ont. S.C.J. [Commercia List]).

The CCAA addresses compromises or arrangements between acompany and its creditors and does
not address a change of relationship among creditors vis a vis the creditors themselves and not
directly involving the company: Re Selco Inc. (2005), 2005 CarswellOnt 6483, 15 C.B.R. (5th)
297 (Ont. S.C.J. [Commercial List]); affirmed (2005), 2005 CarswellOnt 6510, 15 C.B.R. (5th)
305 (Ont. C.A)).

A debtor is at liberty to make a proposal to secured creditors or to unsecured creditors or to both
groups. There is nothing inherently wrong with a debtor, during the progress of a plan, deciding
to make an offer to a narrower group than was proposed in the original plan: Re Philip Services
Corp. (1999), 13 C.B.R. (4th) 159, 1999 CarswellOnt 4673 (Ont. S.C.J. [Commercia List]).

If adebtor brings itself within the ambit of the legidlation, i.e., it isinsolvent, the total of claims
against the debtor company and affiliated companies exceed $5,000,000, and it is seeking to make
an arrangement with its creditors, the onus is on the opposing creditors to show why an order
should not be made permitting the debtor to proceed under the Act: Bargain Harold's Discount
Ltd. v. Paribas Bank of Canada (1992), 10 C.B.R. (3d) 23, 7 O.R. (3d) 362, 4 B.L.R. (2d) 306,
1992 Carswel|Ont 159 (Gen. Div.).

If the court seesfit to makethe order, the order, unless otherwise specified, iseffective on thewhole
of the day on which it is made: Re Air Canada (2003), 42 C.B.R. (4th) 163, 2003 CarswellOnt
1572 (Ont. S.C.J. [Commercial List]).

Where a proposed plan under the CCAA was not, in the opinion of the court, workable or practical
and the holders of secured claimswere not prepared to accept it, the court refused to permit the plan
to be filed, lifted the stay, permitted the secured creditors to enforce their security and appointed
areceiver to sell the assets: Re Fracmaster Ltd. (1999), 11 C.B.R. (4th) 204, 245 A.R. 102, 1999
CarswellAlta461 (Q.B.); affirmed (1999), 11 C.B.R. (4th) 230, 244 A.R. 93, 209 W.A..C. 93, 1999
CarswellAlta539 (C.A)).

Thefact that certain creditors suggest that there could be no plan that they would approve does not
put an end to the inquiry by the court. All affected constituencies must be considered, including
secured, preferred and unsecured creditors, employees, landlords, shareholders and the public
generally. However, there must be a reasonable chance that a plan will be accepted before the
court gives its blessing to such plan: Bargain Harold's Discount Ltd. v. Paribas Bank of Canada
(1992), 10 C.B.R. (3d) 23, 7 O.R. (3d) 362, 4 B.L.R. (2d) 306, 1992 CarswellOnt 159 (Gen. Div.).

In early cases, such as Re Comptoir coopératif du combustible Ltée. (1935), 17 C.B.R. 124, 74 Que.
S.C. 119, the Québec Superior Court held that adebtor company could not claim the benefit of the
CCAA more than once, sinceit could lead to abuse; accordingly he refused to allow a company to

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.
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use the Act on a second occasion: See also to the same effect: Re Norseman Products Ltd. (1949),
30 C.B.R. 71, [1950] O.W.N. 81 (S.C.). However, this was judge-made law; there is nothing in
the statute that bars a second application and restructuring cases such as Algoma Steel indicate
that a subsequent filing is appropriate where the statute affords an opportunity for a company to
attempt to devise arevised business plan to address its financial distress.

The application for a stay is usually made ex parte. If the application is urgent because of a
deadline for payment imposed by a secured creditor, the application is properly made ex parte:
Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95, 1991 CarswelINS 44 (N.S.T.D.). The
judge could, however, if he or she deemed fit, direct that notice of the application be served on
certain of the large creditors. Re Langley's Ltd., [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A)).
In 851820 N.W.T. Ltd. v. Hopkins Construction (Lacombe) Ltd. (1992), 12 C.B.R. (3d) 31, 1992
CarswelINWT 4, Richard J. of the Northwest Territories Supreme Court was of the opinion that
it was not appropriate for an application to be heard ex parte, but that notice should be given to
al creditors who would be affected by the plan. On the facts of the 851820 case, the judge was
correct in requiring notice to be given, but, with respect, it would be wrong to require notice to
be given to creditors in the ordinary case. If this practice were followed, it would be difficult, if
not impossible, to carry out a successful plan under the CCAA. In the 851820 casg, it took almost
three weeks to get the application on for hearing, and even then it was not possible to serve al
the creditors. This delay could be fatal to a plan. If an order is made permitting the debtor to file
aplan, the court has power to amend or rescind the order: Re Fairview Industries Ltd. (1991), 11
C.B.R. (3d) 43, 1991 CarswelINS 35 (N.S. T.D.).

Since a CCAA application can be made ex parte, it is quite permissible to notify other interested
parties of the application by telephone: Re Cadillac Fairview Inc. (1995), 30 C.B.R. (3d) 29, 1995
CarswellOnt 36 (Ont. Gen. Div.).

If the applicationismade ex parte, full disclosure must be madeto the court of all material facts: Re
229531 B.C. Ltd. (1989), 72 C.B.R. (N.S.) 310 (B.C. S.C.). Although there must be afull and frank
disclosure of all relevant facts, the material does not have to set out all the details of the company's
financial position. If the court would have granted the order even if the undisclosed material had
been before it, the disclosure is sufficient: Re Philip's Manufacturing Ltd. (1991), 9 C.B.R. (3d)
1,60B.C.L.R. (2d) 311, [1992] 1 W.W.R. 651, 1991 CarswelIBC 502 (S.C.). In Re Hester Creek
Estate Winery Ltd. (2004), 50 C.B.R. (4th) 73, 2004 Carswel|BC 542, 2004 BCSC 345 (B.C.S.C.
[In Chambers]), the court held that it had been misled and that full and fair disclosure of relevant
information had not been made. The ex parte order was not extended.

When the order is made ex parte, an application may be brought to set it aside in the usual way
for setting aside ex parte orders; an appeal is unnecessary: Re United Maritime Fishermen Co-op.
(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.); reversed on other grounds (1988), 69 C.B.R. (N.S.) 161,
Re Keppoch Development Ltd., supra. If notice of the application is given to the major interested
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parties and some of the creditors take advantage of the notice and take action with respect to the
property of the debtor, the court can remedy the situation by a nunc pro tunc order: Re Inducon
Development Corp. (1991), 8 C.B.R. (3d) 306, 1991 CarswellOnt 219 (Ont. Gen. Div.).

Although the plan to be submitted to creditors is sometimes put before the court when the
application ismade under ss. 4 and 5, such an approach may not always be possible. In some cases,
the court may be asked to make a stay order while the terms of the plan are being worked out. If
this procedure is followed, the court will fix a date by which the plan must be filed.

For suggested provisions of aplan under the CCAA; see Precedent 122 under Precedentsin vol. 5.

Presenting a plan after obtaining a stay order should be timely, since the financial position of the
debtor may deteriorate rapidly in this period: Re Fairview Industries Ltd., supra.

The plan should be designed to permit the company to overcomeitsfinancial difficulties. A careful
study of the financial affairs will be required with particular emphasis on cash flow. The terms
of the plan will depend on the financial needs of the company, and the ingenuity and imagination
of the drafters.

It is permissible to provide in a plan that the debtor company may repudiate leases and contracts
regardless of the restrictions on these rights contained in the leases or contracts. A creditor whose
lease or contract is repudiated may prove a claim for damages as an unsecured creditor: Re T.
Eaton Co. (1999), 14 C.B.R. (4th) 288, 1999 CarswellOnt 3542 (Ont. S.C.J. [Commercia List]).

During the period between the filing of the plan and the application to court to sanction the plan,
the court may be asked to make orders affecting the rights of creditors. Notice must be given to
the affected parties of such applications, and if notice isnot given, any order made isimproper and
will be set aside: Re Westar Mining Ltd. (1993), 20 C.B.R. (3d) 1, 1993 CarswellBC 553, 1993
CarswelIBC 1262, 1993 CarswelIBC 2655, 80 B.C.L.R. (2d) 11, [1993] 2 S.C.R. 448, 155 N.R.
157,29 B.C.A.C. 43, 48 W.A.C. 43.

The court has jurisdiction to approve or disapprove any account incurred while a CCAA order is
in existence: Sscoe & Savoiev. Royal Bank (1994), 29 C.B.R. (3d) 1, 1994 CarswelINB 14 (N.B.
CA)).

The Ontario Court of Appeal held that: (a) the jurisprudence as to whether Canadian courts
recognize a stand-alone duty of good faith between business partners that is independent of any
contractual duty of good faith is not settled; (b) relief under Rule 21 should not be granted on
points of law where the jurisprudence in question is not well settled; and (¢) a Rule 21 motion is
availableonly for the determination of aquestion of law, not aquestion of fact, or the determination
of whether a pleading discloses a reasonable cause of action. Here, the Court held that the
Memorandum of Understanding (MOU) between the parties contained specific wording calling
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on the parties to negotiate in good faith and pursue the opportunities identified in the MOU in
good faith and hence it could not be said that it was "plain and obvious" that the plaintiff could
not succeed, as required in respect of a motion pursuant to Rule 21: Re Selco Inc. (2006), 2006
Carswel|Ont 335, 17 C.B.R. (5th) 101 (Ont. C.A)).

If it is obvious that a plan under the CCAA cannot succeed, the court can rescind the order
directing the submission of the plan to creditors and terminate the stay of proceedings so that
an application for a bankruptcy order can be filed. In these circumstances, it is preferable that a
trustee in bankruptcy administer the estate rather than a court-appointed receiver, since the sale
and the distribution of assets through a receiver would be unnecessarily cumbersome: Re United
Maritime Fishermen Co-op. (1988), 68 C.B.R. (N.S)) 170, 87 N.B.R. (2d) 333, 221 A.P.R. 333
(Q.B.); reversed on other grounds (1988), 69 C.B.R. (N.S.) 161, 88 N.B.R. (2d) 253, 224 A.P.R.
253 (C.A)).

The Alberta Court of Queen's Bench held that a plan of compromise or arrangement will not be
interpreted to include an implied term that allows a claimant to apply to a court to extend a drop
dead date that applies under the plan to an action that had been commenced by the claimant against
the debtor company, in order to permit the continued prosecution of such action, where: (a) there
are no persuasive reasons or exceptional circumstancesto imply such aterm; (b) the agreementsin
guestion were negotiated by sophisticated parties; and (c) the claimant voted in favour of the plan.
In such circumstances, the court also held that it will decline to exerciseitsinherent jurisdiction or
its statutory jurisdiction under the CCAA to amend the plan to extend the drop dead date: Teragol
Investments Ltd. v. Hurricane Hydrocarbons Ltd. (2005), 2005 CarswellAlta 587, 2005 ABQB
324, 15 C.B.R. (4th) 154 (Alta. Q.B.).

The Ontario Superior Court of Justice held that the claims and interests of parties contractingwith a
debtor company, in respect of which CCAA proceedings have been initiated, may be compromised
or vested out by court order where to do so is in the best interests of the debtor company and
therefore its stakeholders, even if the party contracting with the debtor company did not receive
actual notice of the CCAA proceedings or the orders granted thereunder: 2022177 Ontario Inc.
v. Toronto Hanna Properties Ltd. (2005), 2005 CarswellOnt 1455, [2005] O.J. No. 1458 (Ont.
S.CJ).

The Saskatchewan Court of Queen's Bench held that the claims of two unions for severance pay,
arising from a collective bargaining agreement, should not be granted special status and dealt with
outside of a debtor's CCAA plan of arrangement with the effect that the claims are paid in full
since: (a) claims for severance pay arising from a collective bargaining agreement did not, in the
particular circumstances, fall into the category of essential services provided during the CCAA
reorganization period in order to enable the debtor company to function; and (b) such a result
would be unfair and unreasonable to other unsecured creditors, such as suppliers of goods and
services, who would only recover a fraction of their clams: Printwest Communications Ltd. v.
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Saskatchewan Cooperative Financial Services Ltd. (2005), 2005 Carswell Sask 508, 2005 SKQB
331, 16 C.B.R. (5th) 244 (Sask. Q.B.).

The British Columbia Supreme Court held that it is appropriate to exercise its jurisdiction and
sanction a delay of the calling of a creditors meeting to approve a debtor company's plan of
compromise or arrangement where it is necessary to ensure that: (1) thereis enough time to alow
for the sale and replacement of the key operating assets of the debtor company in accordance
with the plan; and the claim of a secured creditor to such assets would become the claim of an
unsecured creditor for the shortfall created after the sale. The court was satisfied that it wasin the
interests of all creditors that the debtor continue to operate and that the creditors' meeting be held
in accordance with the plan. The court found that the purpose of the CCAA was to preserve the
debtor as a viable operation and that the preservation and reorganization could only take place if
the creditors meeting was delayed and that the "status quo™ could only be maintained by ensuring
that the debtor had aircraft to operateits business: Re Hawkair Aviation Services Ltd. (2006), 2006
CarswelIBC 1637, 2006 BCSC 1006, 23 C.B.R. (5th) 215 (B.C. S.C. [In Chamberg]).

When a bankrupt entity makes a proposal under the BIA that is approved by the court, the BIA
specifically providesthat the bankruptcy isannulled. Thereisno corresponding provision relating
to a sanctioned plan under the CCAA, but the Ontario Superior Court of Justice exercised its
discretion to annul the bankruptcy of an insolvent debtor whose CCAA plan was accepted by its
creditors and sanctioned by the court: Greenstone Value InvestmentsInc. v. Greenstone Resour ces
Ltd. (2007), 2007 CarswellOnt 1385, 30 C.B.R. (5th) 89 (Ont. S.C.J.).

The Alberta Court of Queen's Bench held that a global settlement agreement between CCAA
debtors and U.S. debtors did not compromise the rights of creditors not party to the agreement
and did not have the effect of unilaterally depriving creditors of their contractual rights as it
was not a compromise or arrangement with creditors and therefore did not require a vote of the
creditors. The monitor had analyzed the terms and effect of the settlement and concluded that it
was beneficial to the CCAA debtors and their creditors, providing amedium for an efficient payout
of many creditors, resolving all material disputes between the CCAA debtors and the U.S. debtors
without costly and time-consuming cross-border litigation, settling the complex priority issues,
and providing for the admission by the U.S. debtors of the validity of guarantees provided to
certain creditors of the CCAA debtors. The court found that the opposing creditorsdid not establish
that the settlement was a compromise of their rights for two major reasons. (@) it was misleading
and inaccurate to focus on one part of the settlement without viewing the package of benefits and
concessionsin itsoverall effect and the creditors discounted the benefits to the Canadian estate of
the resolution of $7.4 hillion in claims against the CCAA debtors and (b) the opposing creditors
blurred the distinction between compromises validly reached among the parties to the settlement
and the effect of those compromiseson creditorswho are not partiesto the settlement. Accordingto
the monitor's calculations, virtually all of the Canadian creditors, including the opposing creditors,
would likely be paid the full amount of their claims as settled or adjudicated, either from the
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Canadian estate or as a U.S. guarantee claim. The court acknowledged that if the settlement were
aplan of arrangement or compromise, avote by creditorswould be necessary. Here, the court held
that it was not linked to or subject to aplan of arrangement. Given the monitor's assessment that the
risk of lessthan full payment to the creditorswasrelatively remote, the court was satisfied that such
risk did not obviate the fairness of the settlement: Re Calpine Canada Energy Ltd. (2007), 2007
CarswellAlta 1050, 2007 ABQB 504, 35 C.B.R. (5th) 1 (Alta. Q.B.); leave to appeal dismissed
(2007), 2007 CarswellAlta 1097, 2007 ABCA 266, 35 C.B.R. (5th) 27 (Alta. C.A. [In Chambersg]).

In Re Doman Industries Ltd. (2003), 41 C.B.R. (4th) 29, 2003 Carswel|IBC 538, 2003 BCSC 376,
14 B.C.L.R. (4th) 153 (B.C.S.C. [In Chambers]), the court refused to allow a class of secured
creditors to file a plan for its class only. Such afiling, the court said, could give the class a veto
power in respect of the restructuring of the debtor company. See article M. Fitch and K. Jackson,
"Pulp Friction: The Protracted Restructuring of the Doman Forest Companies’, Annual Review of
Insolvency Law, 2004 (Carswell, 2005) 1-28.

An application for permission to submit a plan of compromise or arrangement to a meeting of
creditors may be made by the debtor company, by a creditor, or by a trustee in bankruptcy or
liquidator of the company. In most cases, the application is made by the debtor company. However,
it is possible for a creditor or atrustee in bankruptcy to make an application under the CCAA.

When asummary application under s. 5 of the CCAA ismade, the court, initsdiscretion, may direct
that a meeting of secured creditors be held to consider a proposed plan. Once a determination is
made that a meeting be called, the creditors must be placed in classes for that meeting: Diemaster
Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133, 1991 CarswellOnt 168 (Ont. Gen.
Div.). Before the court orders a meeting of creditors to be held to consider a plan or before it will
order a stay, affidavit material showing that the basic requirements of the legislation, such as that
the company meets the definitions of "company" and "debtor company", must be filed with the
court: Montreal Trust Co. of Can. v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14, 101 Nfld. &
P.E.I.R. 73, (sub nom. Timber Lodge Ltd. v. Montreal Trust Co. of Canada (No. 1)) 321 A.P.R.
73, 1992 CarswellPEI 13 (P.E.l. C.A)).

Sections 4 and 5 are not mandatory; they confer a discretion on the court to order a meeting of
the creditors or class of creditors. Re Ursel Investments Ltd. (1990), 2 C.B.R. (3d) 260, 1990
CarswellSask 34; reversed on other grounds (1992), 10 C.B.R. (3d) 61, 1992 CarswellSask 19
(Sask. C.A.). If the court believes that the proposed plan of arrangement is not in the best interest
of creditors, it may refuse to make the order: Re Avery Const. Co. (1942), 24 C.B.R. 17, [1942] 4
D.L.R.558(Ont. S.C.). If the debtor company has some ulterior motivein putting forward the plan,
or if the plan lacks economic reality, the court will aso refuse to make the order: see Lawrence J.
Crozier, "Good Faith and the Companies Creditors Arrangement Act”, 15 Can. Bus. L.J. 89.
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In deciding whether to order ameeting of creditors, fairnessand equity arefactorsto be considered.
Where the company's indebtedness was high in relation to its equity in secured assets, creditors
were to receive no significant payment while the plan of reorganization was being prepared and
the expenses of formulating the plan were to be paid out of company assets, the court refused to
order ameeting of creditors: Re Norm's Hauling Ltd. (1991), 6 C.B.R. (3d) 16, [1991] 3W.W.R.
23, (sub nom. Norm's Hauling Ltd. v. Canadian Imperial Bank of Commerce) 91 Sask. R. 210,
1991 CarswellSask 38 (Q.B.).

If the material placed before the court indicates that there is no reasonable chance that the debtor
company will be able to continue to operate its business, the court may refuse to order a meeting
of creditors and may dismiss the application: First Treasury Financial Inc. v. Cango Petroleums
Inc. (1991), 3 C.B.R. (3d) 232, 1991 CarswellOnt 170, 78 D.L.R. (4th) 585 (Ont. Gen. Div.);
Citibank Canada v. Chase Manhattan Bank of Canada (1991), 5 C.B.R. (3d) 165, 2 P.P.S.A.C.
(2d) 21, 1991 CarswellOnt 182 (Ont. Gen. Div.); Bargain Harold's Discount Ltd. v. Paribas Bank
of Canada, supra.

Where it is obvious that the plan of arrangement cannot succeed without the approval of the
secured creditors in a certain class, and those creditors are opposed to the plan, there is no useful
purpose to be served in putting a plan of arrangement to the meeting of creditors sinceit isknown
in advance that it cannot succeed: Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1
C.B.R. (3d) 101, 1 O.R. (3d) 289, 1990 CarswellOnt 139, (sub nom. Elan Corp. v. Comiskey) 41
O.A.C. 282 (Ont. C.A.); Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133,
1991 CarswellOnt 168 (Ont. Gen. Div.); Ultracare Management Inc. v. Zevenberger (Trustee of)
(1990), 3 C.B.R. (3d) 151, (sub nom. Ultracare Management Inc. v. Gammon) 1 O.R. (3d) 321,
1990 CarswellOnt 147 (Gen. Div.); Re Inducon Development Corp. (1991), 8 C.B.R. (3d) 306,
1991 CarswellOnt 219 (Ont. Gen. Div.); Re Perkins Holdings (1991), 6 C.B.R. (3d) 299 (Ont.
Gen. Div.); 851820 N.W.T. Ltd. v. Hopkins Construction (Lacombe) Ltd. (1992), 12 C.B.R. (3d)
31, 1992 CarswelINWT 4 (N.W.T. S.C.). In determining whether a plan of arrangement cannot
succeed, all persons affected by the plan must be considered, such as secured, preferred, and
unsecured creditors, employees, landlords, shareholders and the public generally: Icor Oil Gas
Co. v. Cdn. Imperial Bank of Commerce (1989), 102 A.R. 161 (Q.B.); Bargain Harold's Discount
Ltd. v. Paribas Bank of Can. (1992), 10 C.B.R. (3d) 23, 7 O.R. (3d) 362, 1992 CarswellOnt 159,
4B.L.R. (2d) 306 (Gen. Div.).

In approving afinancing arrangement that provided abase on which to negotiate aplan, the Ontario
Superior Court of Justice held that, even in the face of opposition, a court would approve the
arrangement as it does not preclude the debtor company from considering and accepting another
financing arrangement that the debtor finds superior but includes a break fee where: (a) ariva
financing arrangement would take considerable time for due diligence; (b) there is no assurance
that conditions attached to a new deal will be any less onerous than the deal with the existing

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991360938&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991360938&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991360938&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991347215&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991347215&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991353302&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991353302&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991346769&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991346769&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990315782&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990315782&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991347954&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991347954&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991354649&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992365491&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992365491&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989312300&pubNum=0004655&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989312300&pubNum=0004655&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992366415&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992366415&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992366415&pubNum=0005314&originatingDoc=I6f21a32e68421598e0440003bacbe8c1&refType=IR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)



N8&33 — Compromises and Arrangements Generally, HMANALY N833

financiers; and (c) the amount of the current financing arrangement and break fee is not so out of
line that it would be a barrier to others. The court also held that restructuring agreements entered
into in contemplation of a plan should be approved where such agreements will likely lead to
positive discussions, negotiations and an approved plan: Re Stelco Inc. (2005), 2005 CarswellOnt
5023, 15 C.B.R. (5th) 279 (Ont. S.C.J. [Commercial List]).

In Re Fairview Industries Ltd. (1991), 11 C.B.R. (3d) 43, (sub nom. Fairview Industries Ltd., Re
(No. 2)) 109 N.SR. (2d) 12, 297 A.P.R. 12, 1991 CarswelINS 35 (T.D.), Glube C.J.T.D. of the
Nova Scotia Supreme Court said that there should be a reasonable probability of success in the
meetings to be held to consider the proposal, and if thereis not, the plan should not be permitted to
proceed. It is submitted, however, that a court should be cautious in concluding that a plan cannot
succeed. Fregquently at the outset of the proceedings, creditors may be emphatic that they will not
accept a plan of reorganization, but when they have received detailed information concerning the
financial affairs of the debtor and the proposed plan, they change their minds. In the Perkins case,
although a large secured creditor was opposed to the calling of a meeting of creditors, the court
decided that the debtor company should be permitted to put a plan before its creditors, since if the
company was not sold asagoing concern there would be nothing for other creditors or shareholders
and the secured creditor had not yet had an opportunity to consider the offer to purchase.

In Re Philip's Manufacturing Ltd. (1992), 9 C.B.R. (3d) 25, 67 B.C.L.R. (2d) 84, 4 B.L.R. (2d)
142, 1992 CarswelIBC 542 (C.A.); leave to appeal to S.C.C. refused (1992), 15 C.B.R. (3d) 57
(note), the British Columbia Court of Appeal held that before the court refuses to order a meeting
to consider aplan under the CCAA, it must be persuaded by the opposing creditor or creditors that
the plan is "doomed to failure". Similarly in Re Inducon Development Corp., supra, although a
large secured creditor holding some 25% of the claims of the creditors was opposed to the plan,
the court granted the debtor the protection of the CCAA for ashort time to seeif it could persuade
the creditor to approve the plan.

If no dire consequences befall secured creditors when a stay order is made and a meeting of
creditors is held, the court may, if it sees fit, refuse to act on a categorical refusal of secured
creditors to accept a plan and permit the debtor company to proceed under the CCAA: Timber
Lodge Ltd. v. Timber Lodge Ltd. (Creditors of) (1992), 15 C.B.R. (3d) 244, 1992 Carswel|PEI 14,
101 Nfld. & P.E.I.R. 77, (sub nom. Timber Lodge Ltd. v. Montreal Trust Co. of Canada (No. 2))
321 A.P.R. 77 (P.E.I. T.D.).

In Re Ursdl Investments Ltd. (1990), 2 C.B.R. (3d) 260, 1990 CarswellSask 34; reversed on other
grounds (1992), 10 C.B.R. (3d) 61, 1992 CarswellSask 19 (Sask. C.A.), Osborn J. adopted the
wordsof S.E. Edwardsin an articlein 25 Can. Bar Rev. 587 that before the court orders ameeting,
it should be satisfied that: the companies should be kept going despite insolvency; the public has
an interest in the continuation of the enterprise, particularly if the companies supply commodities
or services that are necessary or desirable to large numbers of consumers, or if they employ
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large number of workers who would be thrown out of employment by its liquidation; the plan of
reorganization is so framed that it is likely to accomplish its purpose; the plan should embrace all
parties, if possible, but particularly secured creditors; and the reorganization plan should be fair
and equitable as between the parties.

Where a number of related companies are applying under the CCAA and their financial affairsare
so interwoven that it is difficult, if not impossible, to segregate them, a consolidated plan may be
offered to creditors: Re Northland Properties Ltd. (1988), 69 C.B.R. (N.S.) 266, 73 C.B.R. (N.S.)
146, 29 B.C.L.R. (2d) 257 (S.C.); Re Fairview Industries Ltd. (1991), 11 C.B.R. (3d) 43, 1991
CarswelINS 35 (N.S. T.D.). The court will not, however, at this stage order that the companies be
consolidated, since it may prejudice the rights of creditors: Re Northland Properties Ltd., supra.
If the consolidated plan is accepted by creditors and sanctioned by the court, the court may, at that
stage, order consolidation under the applicable company legisation: Re Northland Properties Ltd.
(1989), 73 C.B.R. (N.S)) 195, 34 B.C.L.R. (2d) 122, [1989] 3 W.W.R. 363 (C.A.).

In Qué. Sed Prod. (Indust.) Ltd. v. James United Stedl Ltd., [1969] 2 O.R. 349, 5 D.L.R. (3d)
374 (H.C.), it was held that a creditor who did not receive notice of the plan was not bound by it.
However, in Lindsay v. Transtec Canada Ltd. (1994), 28 C.B.R. (3d) 110, 1994 CarswelIBC 620;
affirmed 31 C.B.R. (3d) 157, 1995 CarswelIBC 77 (B.C. C.A.), Huddart J. held that the inadvertent
failure of the debtor company to include a creditor's name on the list of unsecured creditors, with
the result that the creditor did not receive notice of the meeting of creditors to consider the plan,
did not ipso facto result in the creditor not being bound by the plan. If a creditor has knowledge
and understanding of the proceedings, it can not avoid the effect of an arrangement by seizing on
alack of delivery of the notice authorized for whatever advantage the creditor may gain over other
creditors: Lindsay v. Transtec Canada Ltd., ibid.

The Ontario Superior Court of Justice declined to approve a comprehensive settlement agreement
entered into by the CCAA debtor and a number of its stakeholders. The court recognized that the
agreement had the support of a number of parties but it failed to achieve certainty and finality
for certain creditor groups due to a clause that would permit further argument in the event that
statutory prioritieswere altered by future legislation. The purpose of the settlement agreement was
to provide for a smooth transition for the termination of pension payments and health and welfare
trust payments. Under the terms of the settlement agreement, medical, dental and life insurance
benefits would be funded on a pay-as-you-go basis to the former and long term disability (LTD)
employees for amost a year and LTD employees would receive income benefits on a pay-as-
you-go basis for the same period. The debtor and its directors and officers would be released
from all future claims regarding these benefits, subject to s. 5.1(2) of the CCAA, which disallows
releases relating to misrepresentations and wrongful or oppressive conduct by directors. Justice
Morawetz noted that it was well settled that the former employees representatives and the LTD
representative and representative counsel had the authority to represent the former employees
and the LTD beneficiaries for the purposes of entering into the settlement agreement on their
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behalf. He was satisfied that the monitor had undertaken a comprehensive notice process that had
been approved by court order and that representative counsel had represented their constituents
interest in accordance with their mandate. Justice Morawetz held that there are three sources for
the court's authority to approve pre-plan agreements. the power of the court to impose terms and
conditions on the granting of a stay under s. 11(4) of the CCAA; the power of the court to make
an order "on such terms as it may impose" pursuant to s. 11(4) of the CCAA; and the jurisdiction
of the court to "fill in the gaps" of the CCAA in order to give effect to its objects. The court held
that it has jurisdiction to approve transactions, including settlements in the course of overseeing
proceedings during the CCAA stay period and prior to any plan of arrangement being proposed
to creditors. Justice Morawetz was satisfied that the settlement agreement brought the former and
LTD employees closer to ultimate settlement while accommodating their special circumstances
and that it was consistent with the spirit and purpose of the CCAA. Hewas satisfied that the releases
were necessary and that they were connected to a resolution of claims against the applicants. The
releases would benefit creditors generally as they would reduce the risk of litigation against the
applicants and their directors; would protect the applicants against potential contribution claims
and indemnity claims by certain parties; and would reduce the risk of delay caused by potentially
complex litigation and associ ated depl etion of assetsto fund potentially significant litigation costs.
Justice Morawetz was also of the view that the releases were not overly broad or offensive to
public policy and claims being rel eased specifically related to the subject matter of the settlement
agreement. The parties granting release would receive consideration in the form of both immediate
compensation and maintenance of their rights in respect to the distribution of claims. However,
Morawetz J. agreed that the inclusion of one clause created, rather than eliminated, uncertainty
and it created the potential for a fundamental alteration of the settlement agreement. One of the
fundamental purposes of the CCAA isto facilitate a process for a compromise of debt. Morawetz
J. stated that a compromise needs certainty and finality. Justice Morawetz did not consider the
clauseto be fair and reasonable in the circumstances and in light of this conclusion, the settlement
agreement could not be approved in its current form: Re Nortel Networks Corp. (2010), 2010
Carswe|Ont 1754, 63 C.B.R. (5th) 44 (Ont. S.C.J. [Commercia List]). The British Columbia
Supreme Court dismissed an appeal from thetrustee'sdecision to deny atrust claim. The claim had
been filed by an investor who had advanced funds to alimited partnership, whose purpose was to
tradein foreign currencies. A ponzi scheme was uncovered. The court reviewed the requirements
for a trust claim, specifically that the creation of a trust requires three certainties: certainty of
intention to create a trust; certainty of the property that is the subject matter of the trust; and
certainty of the object, whether beneficiary or purpose, for which the trust is created. In this case,
there was no issue with respect to subject matter; the issues were with respect to intention and
purpose. The applicant relied on Barclays BankLtd. v. Quistclose Investments Ltd (1968), [1968] 3
All E.R. 651, [1970] A.C. 567,[1968] 3W.L.R. 1097 (U.K. H.L.), to argue that funds remitted to
be used for a specific purpose are impressed with atrust. The court noted that in Re Westar Mining
Ltd. (2003), 2003 CarswelIBC271, 39 C.B.R. (4th) 313, [2003] 3 W.W.R. 244, 9 B.C.L.R. (4th)
61 (B.C.C.A.), the appellate court held that the Quistclose judgment did not alter the requirements
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of thethree certainties of atrust and emphasized that an important fact to be considered iswhether
the funds in respect of which atrust is claimed have been deposited to a separate account and
segregated from the recipient's other funds. The court concluded that, in these circumstances, no
trust was established: Dhillon v. E. Sands & Associates Inc. (2010), 2010 CarswelIBC 756, 66
C.B.R. (5th) 131 (B.C.S.C)).

The Alberta Court of Queen's Bench determined that the court does have the jurisdiction to call a
further creditors meeting following the sanctioning of aplan, but thereisahigh threshold to be met
in order for the court to exercise its discretion to order such ameeting: Re Kerr Interior Systems
Ltd., 2011 CarswellAlta 508, 79 C.B.R. (5th) 1, 2011 ABQB 214 (Alta. Q.B.). For a discussion
of this case, see N§844 "Alteration or Modification of the Plan".

The Ontario Superior Court of Justice dismissed the motion of noteholders to have avote on their
plan and extended the stay of proceedings in respect of the debtor. There was evidence that the
parties were still willing to negotiate. Newbould J. had previously approved a claims procedure
order to establish a process for the identification and determination of claims against the debtor
and its current and former officers and directors, except for the debt claims of the noteholders,
which were to be dealt with in a subsequent order. In the material filed, the debtor asserted that
the noteholders may have misused confidential information received from it in earlier litigation,
contrary to the implied undertaking rule. Justice Newbould commented that it became apparent
during argument that the claims were filed by the noteholders as a matter of retaliatory tactics
to the claim of the debtor. Newbould J. also referenced that there had been without prejudice
negotiations between the debtor and the noteholders for severa months. Further, if there was a
resolution, the claim of misuse of information and the damage claims by the noteholders would
go away. He observed that it was unfortunate that the competing claims were made at this late
date, asthey were not helpful to aresolution. All sides agreed that a resolution was critical so that
the main business of the debtor would be to pursue the international arbitration. Newbould J. was
of the view that ordering a meeting of creditors to vote on the noteholders' plan of arrangement
was not appropriate at this time, as the plan contained a number of provisions that were contrary
to the terms of the interim financing facility; the noteholders had sprung their plan on the debtor
and the other stakeholders only afew days before the motion; it was not a situation in which the
creditors could say that all avenuesfor resolution with the debtor had been exhausted and that they
required their plan to be voted on in the absence of a plan by the debtor being put forward; and
finally, there were large issues outstanding that should be dealt with if the vote was to take place,
such as claims against the officers and directors now made by the noteholders. Justice Newbould
found that the motion by the notehol dersto now have a meeting to vote on its plan was tactical and
raised to get a perceived advantage in negotiations. The motion was dismissed, without prejudice
to the noteholders to later bring it: Re Crystallex International Corp., 2013 CarswellOnt 3043, 3
C.B.R. (6th) 307, 2013 ONSC 823 (Ont. S.C.J. [Commercial List]).
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The Alberta Court of Queen's Bench dismissed the CCAA application of the debtor. Justice
Romaine found that the debtor met the technical requirements for protection under the CCAA;
however, it was also clear that if the application for an initial order under the CCAA did not
succeed, a receivership would follow. In considering an initial order, Justice Romaine held that
there should be a germ of a reasonable and realistic plan, particularly if there is opposition from
the major stakeholders most at risk in the proposed restructuring. Justice Romaine acknowledged
that the fundamental purpose of the CCAA isto permit acompany to carry on business and where
possible avoid the social and economic costs of liquidating its assets. Here, the debtor was a
company with very few employees; relatively minor unsecured debt; it did not carry on abusiness
that had broader community; and there were no social implications that could require greater
flexibility from creditors. The mgor stakeholders in this case were the secured creditors who
opposed the application and the equity holders. Justice Romaine concluded that the restructuring
options proposed by the debtor were not realistic or commercially reasonable. This case was not
one where the secured creditors had acted precipitously, or where the debtor had not had a more
than adequate opportunity to canvass the market for refinancing and restructuring options. The
debtor was most likely aliquidating CCAA, and given the lack of confidence and the adversarial
rel ationship between the debtor and the secured creditors at risk, aCCAA order was not appropriate
in the circumstances: Alberta Treasury Branches v. Tallgrass Energy Corp., 2013 CarswellAlta
1496, 2013 ABQB 432 (Alta. Q.B.).

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individua court documents). All rights
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CHAPTER TEN Y

resolution of the business issues. CCAA matters are prime examples for
the old adage “Justice delayed, is justice denied”. In one situation in Mon-
treal a decision relating to the sanctioning of a plan of arrangement under
CCAA was rendered months after the date of the initial application for
the sanction order.

When the head office of a debtor company is in one province and
most of the assets, if not all of the assets, tangible and intangible, of that
company are located in the same province or administered out of offices
in the same province, an application to commence proceedings under the
CCAA filed in another province will be dismissed.®* When the court has
properly assumed jurisdiction of CCAA proceedings in one province and
such jurisdiction has not been challenged, the onus is on an applicant to
demonstrate that another province is clearly the more appropriate forum
on all aspects to resolve an issue relating to the hability of the debtor
company for amounts owing (0 a pension plan pursuant to the provisions
of the law of the other province.”

2. APPLICANTS

An application under the CCAA may be brought by the debtor com-
pany, a creditor of the debtor company, or a trustec in bankruptcy or
liquidator of a debtor C()mpany » A company may not have the right to
bring an application under the CCAA if a liquidator or manager has been
appointed.® A customer who would be detrimentally affected if a debtor
company ceased operations, has the right to bring an application under
the CCAA against the debtor company.” A subsidiary may be added to
CCAA proceedings in order to obtain the stay protection granted by the

3 Re Oblats de Marie Immaculee du Manitoba (2002), 34 C.B.R. (4th) 76 (Sask. Q.B.,
Zarzeczny J.).

4 Re Ivaco Inc. [Motion of Supérintendent of Financial Services (Ont.)] (2005), 12
C.B.R. (5th) 213 (Ont. S.C.J. [Commercial List], Farley J.).

5 Sections 4 and 5, CCAA.

° Re Red Hat Development Ltd. (1988), 71 C.B.R. (N.S.) 264, affirmed 65 Alta. L.R.
(2d) 374 (Alta. C.A.); Nova Metal Products Inc. v. Comiskey (Trustee of) (1990),
I CB.R.(3d) 101 (Ont. C.A)).

" Autoliv ASP, Inc. v. Greening Donald Co. Lid. and 1548735 Ontario Limited, (No-
vember 17.2006) (Ont. S.C.J. [Commercial List]. Lederman J.).
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oy NG AL APPLICA TION UNDER THE CUAA

CCAA and to accommodate the anticipated restructuring.* When the com-
panies are managed as a group and the team of the operating companies
is controlled by a holding company, an order under the CCAA proceeding
should include both the holding company and the two subsidiaries.

3. PROCEDURE

The application under the CCAA may be brought in a summary way.’
The powers conferred by the CCAA on a court, subject to appeal as pro-
vided in the Act, may be exercised by a single judge of that court in
chambers.'” However, an application in a summary way as set out in
sections 4 and 5 of the CCAA does not necessarily mean an ex parte
application.'" An order made under subsections 11.02(1) and 11.02(2) of
the CCAA staying proceedings and any other order the court considers
appropriate in the circumstances are made in conjunction with orders un-
der sections 4 and 5 of the CCAA.

The initial application under the CCAA may be brought pursuant to
either section 4 or section 5 of the CCAA but the most common practice
is to bring the application under both sections. Section 4 refers to pro-
posing a plan of arrangement between the debtor company and its unse-
cured creditors, or any class of them. Section 5 refers to proposing a plan
of arrangement between the debtor company and its secured creditors, or
any class of them. Each section grants the court the power to order a
meeting of the creditors or a class of creditors and, if the court so deter-
mines, of the shareholders of the company.

For many years these sections were interpreted as requiring the court
that granted the order authorizing the commencement of proceedings un-
der the CCAA to include in the order the requirement for one or more
meetings of creditors to be called immediately. As a result, until 1984, a
debtor company only commenced proceedings under the CCAA if they
had a plan of arrangement available to be voted upon by the creditors.

8 Re Cadillac Fairview Inc. (1995), 30 C.B.R. (3d) 29 (Ont. C.J. (Gen Div.), Farley
J.); Re New Skeena Forest Producis Inc. (2006), 24 C.B.R. (5th) 145 (B.C. S.C.,
Brenner CJ. B.C.).

7 Sections 4 and 5, CCAA.

" Subscction 92), CCAA; Re Starcom International Optics Corp. {(1998), 3 C.B.R.

(4th) 177 (B.C. S.C. [In Chambers)).
"Re 229531 B.C. Lid (1989). 72 C. B R (N.SH3I0(B.C.S.C.).
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ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
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CORP., METCALFE & MANSFIELD ALTERNATIVE INVESTMENTS III CORP.,
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COMMITTEE FOR THIRD-PARTY STRUCTURED ASSET-BACKED COMMERCIAL
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Seinberg Inc. ¢. Michaud (1993), [1993] R.J.Q. 1684, 55 Q.A.C. 298, 1993
CarswellQue 229, 1993 CarswellQue 2055, 42 C.B.R. (5th) 1 (C.A. Que.) — referred to

Selco Inc., Re (2005), 2005 CarswellOnt 6483, 15 C.B.R. (5th) 297 (Ont. S.C.J.
[Commercial List]) — referred to

Selco Inc., Re (2005), 2005 CarswellOnt 6818, 204 O.A.C. 205, 78 O.R. (3d) 241, 261
D.L.R. (4th) 368, 11 B.L.R. (4th) 185, 15 C.B.R. (5th) 307 (Ont. C.A.) — considered

Selco Inc., Re (2006), 210 O.A.C. 129, 2006 CarswellOnt 3050, 21 C.B.R. (5th) 157
(Ont. C.A.) —referred to

T&N Ltd., Re (2006), [2007] Bus. L.R. 1411, [2007] 1 All E.R. 851, [2006] L|oyd's Rep.
|.R. 817, [2007] 1 B.C.L.C. 563, [2006] B.P.I.R. 1283 (Eng. Ch. Div.) — considered

Statutes consider ed:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Business Corporations Act, R.S.0. 1990, c. B.16
s. 182 — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44
S. 192 — referred to

Code civil du Québec, L.Q. 1991, c. 64
en général — referred to

Companies Act, 1985, c. 6
S. 425 — referred to

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

S. 4 — considered

s. 5.1 [en. 1997, c. 12, s. 122] — considered
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S. 6 — considered

Condtitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5
S. 91 7121 — referred to

S. 92 — referred to

S. 92 13 — referred to

Words and phrases consider ed:
arrangement

"Arrangement” is broader than "compromise" and would appear to include any scheme for
reorganizing the affairs of the debtor.

APPEAL by opponents of creditor-initiated plan from judgment reported at ATB Financial v.
Metcalfe & Mansfield Alternative Investments |1 Corp. (2008), 2008 CarswellOnt 3523, 43 C.B.R.
(5th) 269, 47 B.L.R. (4th) 74 (Ont. S.C.J. [Commercia List]), granting application for approval
of plan.

R.A. Blair J.A.:
A. Introduction

1 In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset
Backed Commercial Paper ("ABCP"). The crisis was triggered by a loss of confidence amongst
Investors stemming from the news of widespread defaults on U.S. sub-prime mortgages. The loss
of confidence placed the Canadian financial market at risk generally and was reflective of an
economic volatility worldwide.

2 By agreement amongst the major Canadian participants, the $32 billion Canadian market in
third-party ABCPwasfrozen on August 13, 2007 pending an attempt to resolvethecrisisthrough a
restructuring of that market. The Pan-Canadian Investors Committee, chaired by Purdy Crawford,
C.C, Q.C., wasformed and ultimately put forward the creditor-initiated Plan of Compromise and
Arrangement that formsthe subj ect-matter of these proceedings. The Plan was sanctioned by Colin
L. Campbell J. on June 5, 2008.

3  Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal
from that decision. They raise an important point regarding the permissible scope of arestructuring
under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended ("CCAA"):
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can the court sanction a Plan that calls for creditors to provide releases to third parties who are
themsel ves solvent and not creditors of the debtor company? They also arguethat, if the answer to
thisquestion isyes, the application judge erred in holding that this Plan, with its particular releases
(which bar some claims even in fraud), was fair and reasonable and therefore in sanctioning it
under the CCAA.

Leave to Appeal

4  Because of the particular circumstances and urgency of these proceedings, the court agreed
to collapse an oral hearing for leave to appea with the hearing of the appeal itself. At the outset
of argument we encouraged counsel to combine their submissions on both matters.

5  The proposed appeal raises issues of considerable importance to restructuring proceedings
under the CCAA Canada-wide. There are serious and arguable grounds of appeal and — given
the expedited time-table — the appea will not unduly delay the progress of the proceedings. |
am satisfied that the criteria for granting leave to appeal in CCAA proceedings, set out in such
cases as Cineplex Odeon Corp., Re (2001), 24 C.B.R. (4th) 201 (Ont. C.A.), and Country Style
Food Services Inc., Re (2002), 158 O.A.C. 30 (Ont. C.A. [In Chambers]), are met. | would grant
leave to appeal.

Appeal

6  For the reasons that follow, however, | would dismiss the appeal.
B. Facts

The Parties

7  The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on
the basis that it requires them to grant releases to third party financia institutions against whom
they say they have claimsfor relief arising out of their purchase of ABCP Notes. Amongst them
are an airline, atour operator, a mining company, awireless provider, a pharmaceuticals retailer,
and several holding companies and energy companies.

8 Each of the appellantshaslarge sumsinvested in ABCP— in some cases, hundreds of millions
of dollars. Nonetheless, the collective holdings of the appellants — dlightly over $1 billion —
represent only asmall fraction of the more than $32 billion of ABCP involved in the restructuring.

9  The lead respondent is the Pan-Canadian Investors Committee which was responsible for
the creation and negotiation of the Plan on behalf of the creditors. Other respondents include
various major international financial institutions, the five largest Canadian banks, several trust
companies, and some smaller holders of ABCP product. They participated in the market in a
number of different ways.
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The ABCP Market

10 Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted financial
instrument. It is primarily a form of short-term investment — usually 30 to 90 days — typically
with a low interest yield only dlightly better than that available through other short-term paper
from agovernment or bank. It issaid to be "asset backed" because the cash that is used to purchase
an ABCP Note is converted into a portfolio of financial assets or other asset interests that in turn
provide security for the repayment of the notes.

11 ABCP was often presented by those selling it as a safe investment, somewhat like a
guaranteed investment certificate.

12  The Canadian market for ABCP is significant and administratively complex. As of August
2007, investors had placed over $116 billion in Canadian ABCP. Investors range from individual
pensioners to large institutional bodies. On the selling and distribution end, numerous players are
involved, including chartered banks, investment houses and other financial institutions. Some of
these players participated in multiple ways. The Plan in this proceeding relates to approximately
$32 billion of non-bank sponsored ABCP the restructuring of which is considered essentia to the
preservation of the Canadian ABCP market.

13 As | understand it, prior to August 2007 when it was frozen, the ABCP market worked
as follows.

14 Variouscorporations (the " Sponsors") would arrange for entitiesthey control ("Conduits*) to
make ABCP Notes availableto be sold to investorsthrough "Deders’ (banks and other investment
dealers). Typically, ABCP wasissued by series and sometimes by classes within a series.

15  The cash from the purchase of the ABCP Notes was used to purchase assets which were
held by trustees of the Conduits ("Issuer Trustees') and which stood as security for repayment of
the notes. Financial institutions that sold or provided the Conduits with the assets that secured the
ABCP are known as "Asset Providers'. To help ensure that investors would be able to redeem
their notes, "Liquidity Providers" agreed to provide funds that could be drawn upon to meet the
demands of maturing ABCP Notes in certain circumstances. Most Asset Providers were aso
Liquidity Providers. Many of these banks and financial institutions were also holders of ABCP
Notes ("Noteholders'). The Asset and Liquidity Providers held first charges on the assets.

16  When the market was working well, cash from the purchase of new ABCP Notes was also
used to pay off maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing
notesover into new ones. As| will explain, however, therewas apotential underlying predicament
with this scheme.
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TheLiquidity Crisis

17 The types of assets and asset interests acquired to "back" the ABCP Notes are varied
and complex. They were generally long-term assets such as residential mortgages, credit card
receivables, auto loans, cash collateralized debt obligations and derivative investments such as
credit default swaps. Their particular characteristics do not matter for the purpose of this appeal,
but they shared acommon feature that proved to be the Achilles heel of the ABCP market: because
of their long-term nature there was an inherent timing mismatch between the cash they generated
and the cash needed to repay maturing ABCP Notes.

18  When uncertainty began to spread through the ABCP marketplace in the summer of 2007,
investors stopped buying the ABCP product and existing Noteholders ceased to roll over their
maturing notes. There was no cash to redeem those notes. Although calls were made on the
Liquidity Providersfor payment, most of the Liquidity Providers declined to fund the redemption
of the notes, arguing that the conditionsfor liquidity funding had not been met in the circumstances.
Hence the "liquidity crisis’ in the ABCP market.

19 The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors
could not tell what assets were backing their notes — partly because the ABCP Notes were
often sold before or at the same time as the assets backing them were acquired; partly because
of the sheer complexity of certain of the underlying assets; and partly because of assertions of
confidentiality by those involved with the assets. As fears arising from the spreading U.S. sub-
prime mortgage crisis mushroomed, investors became increasingly concerned that their ABCP
Notes may be supported by those crumbling assets. For the reasons outlined above, however, they
were unable to redeem their maturing ABCP Notes.

The Montreal Protocol

20  Theliquidity crisis could have triggered a wholesale liquidation of the assets, at depressed
prices. But it did not. During the week of August 13, 2007, the ABCP market in Canada froze —
the result of a standstill arrangement orchestrated on the heels of the crisis by numerous market
participants, including Asset Providers, Liquidity Providers, Noteholders and other financial
industry representatives. Under the standstill agreement — known as the Montréal Protocol —
the parties committed to restructuring the ABCP market with a view, as much as possible, to
preserving the value of the assets and of the notes.

21  Thework of implementing the restructuring fell to the Pan-Canadian Investors Committee,
an applicant in the proceeding and respondent in the appeal. The Committee is composed of
17 financial and investment institutions, including chartered banks, credit unions, a pension
board, a Crown corporation, and a university board of governors. All 17 members are themselves
Noteholders; three of them also participated in the ABCP market in other capacities as well.

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.



mstarnino

Highlight





ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 ONCA 587, 2008...
2008 ONCA 587, 2008 CarswellOnt 4811, [2008] O.J. No. 3164, 168 A.C.W.S. (3d) 698...

Between them, they hold about two thirds of the $32 billion of ABCP sought to be restructured
in these proceedings.

22 Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on
the work of the Committee and the restructuring process as awhole. Hislengthy affidavit strongly
informed the application judge's understanding of the factual context, and our own. He was not
cross-examined and his evidence is unchallenged.

23  Beginning in September 2007, the Committee worked to craft aplan that would preserve the
value of the notes and assets, satisfy the various stakeholders to the extent possible, and restore
confidence in an important segment of the Canadian financial marketplace. In March 2008, it and
the other applicants sought CCAA protection for the ABCP debtors and the approval of a Plan
that had been pre-negotiated with some, but not all, of those affected by the misfortunes in the
Canadian ABCP market.

The Plan
a) Plan Overview

24 Although the ABCP market involves many different players and kinds of assets, each with
their own challenges, the committee opted for asingle plan. In Mr. Crawford's words, "all of the
ABCP suffers from common problems that are best addressed by a common solution." The Plan
the Committee developed is highly complex and involves many parties. In its essence, the Plan
would convert the Notehol ders' paper — which has been frozen and therefore effectively worthless
for many months — into new, long-term notes that would trade freely, but with a discounted face
value. The hope isthat a strong secondary market for the notes will emerge in the long run.

25  The Plan aims to improve transparency by providing investors with detailed information
about the assets supporting their ABCP Notes. It also addresses the timing mismatch between
the notes and the assets by adjusting the maturity provisions and interest rates on the new notes.
Further, the Plan adjusts some of the underlying credit default swap contracts by increasing the
thresholds for default triggering events; in thisway, the likelihood of aforced liquidation flowing
from the credit default swap holder's prior security is reduced and, in turn, the risk for ABCP
investorsis decreased.

26 Under the Plan, the vast majority of the assets underlying ABCP would be pooled into
two master asset vehicles (MAV1 and MAV2). The pooling is designed to increase the collateral
available and thus make the notes more secure.

27  ThePlan does not apply to investors holding less than $1 million of notes. However, certain
Dedlers have agreed to buy the ABCP of those of their customers holding less than the $1-million
threshold, and to extend financial assistance to these customers. Principal among these Dedlers
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are National Bank and Canaccord, two of the respondent financial institutions the appellants most
object to releasing. The application judge found that these devel opments appeared to be designed
to secure votes in favour of the Plan by various Noteholders, and were apparently successful in
doing so. If the Plan is approved, they also provide considerablerelief to the many small investors
who find themselves unwittingly caught in the ABDP collapse.

b) The Releases

28 Thisappeal focuses on one specific aspect of the Plan: the comprehensive series of releases
of third parties provided for in Article 10.

29  The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers,
Issuer Trustees, Liquidity Providers, and other market participants — in Mr. Crawford's words,
"virtually al participants in the Canadian ABCP market" — from any liability associated with
ABCP, with the exception of certain narrow claims relating to fraud. For instance, under the Plan
as approved, creditors will have to give up their claims against the Dealers who sold them their
ABCP Notes, including challenges to the way the Dealers characterized the ABCP and provided
(or did not provide) information about the ABCP. The claims against the proposed defendants are
mainly in tort: negligence, misrepresentation, negligent misrepresentation, failureto act prudently
asadeder/advisor, acting in conflict of interest, and in afew casesfraud or potential fraud. There
are also allegations of breach of fiduciary duty and claims for other equitable relief.

30 Theapplication judge found that, in general, the claims for damages include the face value
of the Notes, plusinterest and additional penalties and damages.

31 Thereleases, in effect, are part of a quid pro quo. Generally speaking, they are designed
to compensate various participants in the market for the contributions they would make to the
restructuring. Those contributions under the Plan include the requirements that:

a) Asset Providers assume an increased risk in their credit default swap contracts,
disclose certain proprietary information in relation to the assets, and provide bel ow-cost
financing for margin funding facilities that are designed to make the notes more secure;

b) Sponsors — who in addition have cooperated with the Investors Committee
throughout the process, including by sharing certain proprietary information — give up
their existing contracts;

c¢) The Canadian banks provide bel ow-cost financing for the margin funding facility and,

d) Other parties make other contributions under the Plan.
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32 According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain key
participants, whose participation is vital to the restructuring, have made comprehensive releases
acondition for their participation.”

The CCAA Proceedingsto Date

33  On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA
staying any proceedingsrelating to the ABCP crisisand providing for ameeting of the Noteholders

to vote on the proposed Plan. The meeting was held on April 25 ™ The vote was overwhelmi ngly
in support of the Plan — 96% of the Noteholders voted in favour. At the instance of certain
Noteholders, and as requested by the application judge (who has supervised the proceedings from
the outset), the Monitor broke down the voting results according to those Noteholders who had
worked on or with the Investors Committee to devel op the Plan and those Noteholders who had
not. Re-calculated on this basis the results remained firmly in favour of the proposed Plan —
99% of those connected with the development of the Plan voted positively, as did 80% of those
Noteholders who had not been involved in its formulation.

34 The vote thus provided the Plan with the "double majority" approval — a mgjority of
creditors representing two-thirds in value of the claims — required under s. 6 of the CCAA.

35 Following the successful vote, the applicants sought court approval of the Plan under
s. 6. Hearings were held on May 12 and 13. On May 16, the application judge issued a brief
endorsement in which he concluded that he did not have sufficient facts to decide whether all the
releases proposed in the Plan were authorized by the CCAA. While the application judge was
prepared to approve the rel eases of negligence claims, he was not prepared at that point to sanction
the release of fraud claims. Noting the urgency of the situation and the serious consequences that
would result from the Plan'sfailure, the application judge neverthel ess directed the parties back to
the bargaining table to try to work out a claims process for addressing legitimate claims of fraud.

36 The result of this renegotiation was a "fraud carve-out" — an amendment to the Plan
excluding certain fraud claims from the Plan's releases. The carve-out did not encompass all
possible claims of fraud, however. It was limited in three key respects. First, it applied only to
claims against ABCP Dealers. Secondly, it applied only to cases involving an express fraudulent
misrepresentation made with the intention to induce purchase and in circumstances where the
person making the representation knew it to be false. Thirdly, the carve-out limited available
damages to the value of the notes, minus any funds distributed as part of the Plan. The appellants
argue vigorously that such a limited release respecting fraud claims is unacceptable and should
not have been sanctioned by the application judge.

37 A second sanction hearing — this time involving the amended Plan (with the fraud carve-
out) — was held on June 3, 2008. Two days later, Campbell J. released his reasons for decision,

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.





ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 ONCA 587, 2008...
2008 ONCA 587, 2008 CarswellOnt 4811, [2008] O.J. No. 3164, 168 A.C.W.S. (3d) 698...

approving and sanctioning the Plan on the basis both that he had jurisdiction to sanction a Plan
calling for third-party releases and that the Plan including the third-party releases in question here
was fair and reasonable.

38 The appdllants attack both of these determinations.
C. Law and Analysis
39 Therearetwo principal questions for determination on this appeal:

1) As a matter of law, may a CCAA plan contain a release of claims against anyone
other than the debtor company or its directors?

2) If the answer to that question is yes, did the application judge err in the exercise of
his discretion to sanction the Plan asfair and reasonabl e given the nature of the releases
called for under it?

(1) Legal Authority for the Releases

40 The standard of review on thisfirst issue — whether, as a matter of law, a CCAA plan may
contain third-party releases — is correctness.

41  The appellants submit that a court has no jurisdiction or legal authority under the CCAA
to sanction a plan that imposes an obligation on creditors to give releases to third parties other

than the directors of the debtor company. ! The requirement that objecting creditorsrelease claims
against third partiesisillegal, they contend, because:

a) on aproper interpretation, the CCAA does not permit such releases,

b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its inherent
jurisdiction to create such authority because to do so would be contrary to the principle
that Parliament did not intend to interfere with private property rights or rights of action
in the absence of clear statutory language to that effect;

c) the releases constitute an unconstitutional confiscation of private property that is
within the exclusive domain of the provinces under s. 92 of the Constitution Act, 1867;

d) the releases are invalid under Quebec rules of public order; and because
€) the prevailing jurisprudence supports these conclusions.

42 | would not give effect to any of these submissions.
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Interpretation, "Gap Filling" and Inherent Jurisdiction

43 Onaproper interpretation, inmy view, the CCAA permitstheinclusion of third party rel eases
in a plan of compromise or arrangement to be sanctioned by the court where those releases are
reasonably connected to the proposed restructuring. | am led to this conclusion by a combination
of (a) the open-ended, flexible character of the CCAA itsdlf, (b) the broad nature of the term
"compromiseor arrangement” asusedinthe Act, and (c) the express statutory effect of the"double-
majority” vote and court sanction which render the plan binding on all creditors, including those
unwilling to accept certain portions of it. The first of these signals a flexible approach to the
application of the Act in new and evolving situations, an active judicia role in its application
and interpretation, and a liberal approach to that interpretation. The second provides the entrée to
negotiations between the parties affected in the restructuring and furnishes them with the ability
to apply the broad scope of their ingenuity in fashioning the proposal. The latter afford necessary
protection to unwilling creditors who may be deprived of certain of their civil and property rights
as aresult of the process.

44 The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out
al that is permitted or barred. Judges must therefore play arole in fleshing out the details of the
statutory scheme. The scope of the Act and the powers of the court under it are not limitless. It
is beyond controversy, however, that the CCAA isremedia legidlation to be liberally construed
in accordance with the modern purposive approach to statutory interpretation. It is designed to
be a flexible instrument and it is that very flexibility which gives the Act its efficacy: Canadian
Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont.
Gen. Div. [Commercial List]). As Farley J. noted in Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106
(Ont. Gen. Div. [Commercial List]), at 111, "[t]he history of CCAA law has been an evolution
of judicial interpretation.”

45 Much has been said, however, about the "evolution of judicial interpretation” and there
IS some controversy over both the source and scope of that authority. Is the source of the
court's authority statutory, discerned solely through application of the principles of statutory
interpretation, for example? Or doesiit rest in the court's ability to “fill in the gaps" in legidation?
Or in the court's inherent jurisdiction?

46  Theseissues have recently been canvassed by the Honourable Georgina R. Jackson and Dr.

Janis Sarraintheir publication " Selecting the Judicial Tool to get the Job Done: An Examination of

Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters," 2

and there was considerable argument on these issues before the application judge and before us.
While | generally agree with the authors' suggestion that the courts should adopt a hierarchical
approach intheir resort to these interpretive tools— statutory interpretation, gap-filling, discretion
and inherent jurisdiction — it is not necessary in my view to go beyond the general principles of
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statutory interpretation to resol ve the issues on this appeal . Because | am satisfied that it isimplicit
inthelanguage of the CCAA itself that the court has authority to sanction plansincorporating third-
party releases that are reasonably related to the proposed restructuring, there is no "gap-filling"
to be done and no need to fall back on inherent jurisdiction. In this respect, | take a somewhat
different approach than the application judge did.

47 The Supreme Court of Canada has affirmed generally — and in the insolvency context
particularly — that remedial statutes are to be interpreted liberally and in accordance with
Professor Driedger's modern principle of statutory interpretation. Driedger advocated that "the
words of an Act areto be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament":
Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.) at para. 21, quoting E.A. Driedger,
Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983); Bell ExpressVu Ltd. Partnership
v. Rex, [2002] 2 S.C.R. 559 (S.C.C.) at para. 26.

48 Morebroadly, | believethat the proper approach to the judicial interpretation and application
of statutes — particularly those like the CCAA that are skeletal in nature — is succinctly and
accurately summarized by Jackson and Sarrain their recent article, supra, at p. 56:

The exercise of a statutory authority requires the statute to be construed. The plain meaning
or textualist approach has given way to a search for the object and goals of the statute and
the intentionalist approach. Thislatter approach makes use of the purposive approach and the
mischief rule, including its codification under interpretation statutes that every enactment is
deemed remedial, and isto begiven such fair, large and liberal construction and interpretation
as best ensuresthe attainment of its objects. Thislatter approach advocates reading the statute
as awhole and being mindful of Driedger's “one principle”, that the words of the Act areto
be read in their entire context, in their grammatical and ordinary sense harmoniously with
the scheme of the Act, the object of the Act, and the intention of Parliament. It isimportant
that courts first interpret the statute before them and exercise their authority pursuant to the
statute, before reaching for other tools in the judicial toolbox. Statutory interpretation using
the principles articul ated above leaves room for gap-filling in the common law provinces and
aconsideration of purposein Québec asamanifestation of the judge'soverall task of statutory
interpretation. Finaly, the jurisprudence in relation to statutory interpretation demonstrates
the fluidity inherent in the judge's task in seeking the objects of the statute and the intention
of the legidlature.

49 | adopt these principles.

50  Theremedia purpose of the CCAA — asitsttitle affirms — is to facilitate compromises
or arrangements between an insolvent debtor company and its creditors. In Hongkong Bank of
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Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.) at 318, Gibbs JA.
summarized very concisely the purpose, object and scheme of the Act:

Almost inevitably, liquidation destroyed the shareholders investment, yielded little by
way of recovery to the creditors, and exacerbated the social evil of devastating levels of
unemployment. The government of the day sought, through the C.C.A.A ., to create aregime
whereby the principals of the company and the creditors could be brought together under
the supervision of the court to attempt a reorganization or compromise or arrangement under
which the company could continue in business.

51 The CCAA was enacted in 1933 and was necessary — as the then Secretary of State noted
in introducing the Bill on First Reading — "because of the prevailing commercial and industrial
depression” and the need to aleviate the effects of business bankruptcies in that context: see the
statement of the Hon. C.H. Cahan, Secretary of State, House of Commons Debates (Hansard)
(April 20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs J.A.
described as "the social evil of devastating levels of unemployment”. Since then, courts have
recognized that the Act has abroader dimension than simply the direct rel ations between the debtor
company and its creditors and that this broader public dimension must be weighed in the balance
together with the interests of those most directly affected: see, for example, Nova Metal Products
Inc. v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.), per Doherty J.A. in dissent;
Skydome Corp., Re (1998), 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]); Anvil Range
Mining Corp., Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div. [Commercial List]).

52  Inthisrespect, | agree with the following statement of Doherty J.A. in Elan, supra, at pp.
306-307:

.. . [T]he Act was designed to serve a "broad constituency of investors, creditors and

employeeS'.3 Because of that "broad constituency” the court must, when considering
applications brought under the Act, haveregard not only to theindividuals and organizations
directly affected by the application, but also to the wider public interest. [Emphasis added.]

Application of the Principles of Interpretation

53  Aninterpretation of the CCAA that recognizes its broader socio-economic purposes and
objects is apt in this case. As the application judge pointed out, the restructuring underpins the
financia viability of the Canadian ABCP market itself.

54  The appellants argue that the application judge erred in taking this approach and in treating
the Plan and the proceedings as an attempt to restructure a financial market (the ABCP market)
rather than simply the affairs between the debtor corporations who caused the ABCP Notesto be
issued and their creditors. The Act is designed, they say, only to effect reorganizations between a
corporate debtor and its creditors and not to attempt to restructure entire marketplaces.
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55  Thisperspectiveisflawed in at least two respects, however, in my opinion. First, it reflects
a view of the purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the
reality of the ABCP marketplace and the context of the restructuring in question here. It may
be true that, in their capacity as ABCP Dealers, the releasee financia institutions are "third-
parties’ to the restructuring in the sense that they are not creditors of the debtor corporations.
However, intheir capacities as Asset Providersand Liquidity Providers, they are not only creditors
but they are prior secured creditors to the Noteholders. Furthermore — as the application judge
found — in these | atter capacitiesthey are making significant contributionsto the restructuring by
"foregoing immediate rightsto assets and ... providing real and tangible input for the preservation
and enhancement of the Notes" (para. 76). In this context, therefore, the application judge's remark
at para. 50 that the restructuring "involves the commitment and participation of all parties” in the
ABCP market makes sense, as do his earlier comments at paras. 43-49:

Given the nature of the ABCP market and all of its participants, it is more appropriate to
consider all Noteholders as claimants and the object of the Plan to restore liquidity to the
assets being the Notes themselves. The restoration of the liquidity of the market necessitates
the participation (including more tangible contribution by many) of all Noteholders.

In these circumstances, it is unduly technical to classify the Issuer Trustees as debtors and
the claims of the Noteholder s as between themsel ves and other s as being those of third party
creditors, athough | recognize that the restructuring structure of the CCAA requires the
corporations as the vehicles for restructuring. [Emphasis added.]

56  The application judge did observe that "[t]he insolvency is of the ABCP market itself, the
restructuring isthat of the market for such paper ..." (para. 50). He did so, however, to point out the
uniqueness of the Plan before him and itsindustry-wide significance and not to suggest that he need
have no regard to the provisions of the CCAA permitting a restructuring as between debtor and
creditors. Hisfocuswas on the effect of therestructuring, aperfectly permissible perspective, given
the broad purpose and objects of the Act. Thisis apparent from his later references. For example,
in balancing the arguments against approving releases that might include aspects of fraud, he
responded that "what isat issueisaliquidity crisisthat affectsthe ABCP market in Canada’ (para.
125). In addition, in his reasoning on the fair-and-reasonable issue, he stated at para. 142: "Apart
from the Plan itself, there is a need to restore confidence in the financial system in Canada and
this Plan is alegitimate use of the CCAA to accomplish that goal."

57 | agree. | see no error on the part of the application judge in approaching the fairness
assessment or the interpretation issue with these considerationsin mind. They provide the context
in which the purpose, objects and scheme of the CCAA are to be considered.

The Statutory Wording

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.





ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 ONCA 587, 2008...
2008 ONCA 587, 2008 CarswellOnt 4811, [2008] O.J. No. 3164, 168 A.C.W.S. (3d) 698...

58

Keeping in mind the interpretive principles outlined above, | turn now to a consideration of

the provisions of the CCAA. Where in the words of the statute is the court clothed with authority
to approve a plan incorporating arequirement for third-party releases? As summarized earlier, the
answer to that question, in my view, isto be found in:

a) the skeletal nature of the CCAA;

b) Parliament's reliance upon the broad notions of "compromise" and "arrangement” to
establish the framework within which the partiesmay work to put forward arestructuring
plan; and in

c) the creation of the statutory mechanism binding all creditors in classes to the
compromise or arrangement once it has surpassed the high "double majority" voting
threshold and obtained court sanction as "fair and reasonable”.

Therein liesthe expression of Parliament'sintention to permit the parties to negotiate and vote on,
and the court to sanction, third-party releases relating to a restructuring.

59

Sections 4 and 6 of the CCAA state:

4. Where a compromise or an arrangement is proposed between a debtor company and its
unsecured creditors or any class of them, the court may, on the application in a summary
way of the company, of any such creditor or of the trustee in bankruptcy or liquidator of the
company, order ameeting of the creditorsor class of creditors, and, if the court so determines,
of the shareholders of the company, to be summoned in such manner as the court directs.

6. Where amgority in number representing two-thirds in value of the creditors, or class of
creditors, as the case may be, present and voting either in person or by proxy at the meeting
or meetings thereof respectively held pursuant to sections 4 and 5, or either of those sections,
agree to any compromise or arrangement either as proposed or as atered or modified at the
meeting or meetings, the compromise or arrangement may be sanctioned by the court, and
If so sanctioned is binding

(a) on al the creditors or the class of creditors, as the case may be, and on any trustee
for any such class of creditors, whether secured or unsecured, as the case may be, and
on the company; and

(b) in the case of a company that has made an authorized assignment or against which
a bankruptcy order has been made under the Bankruptcy and Insolvency Act or isin the
course of being wound up under the Winding-up and Restructuring Act, on the trustee
in bankruptcy or liquidator and contributories of the company.
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Compromise or Arrangement

60 Whilethere may be little practical distinction between "“compromise" and "arrangement” in
many respects, the two are not necessarily the same. "Arrangement” is broader than "compromise”
and would appear to include any scheme for reorganizing the affairs of the debtor: Houlden
& Morawetz, Bankruptcy and Insolvency Law of Canada, loose-leaf, 3rd ed., vol. 4 (Toronto:
Thomson Carswell) at 10A-12.2, N810. It has been said to be "avery wide and indefinite [word]":
Reference re Refund of Dues Paid under s.47 (f) of Timber Regulations in the Western Provinces,
[1935] A.C. 184 (Canada P.C.) at 197, affirming S.C.C. [1933] S.C.R. 616 (S.C.C.). See adso,
Guardian Assurance Co., Re, [1917] 1 Ch. 431 (Eng. C.A.) at 448, 450; T&N Ltd., Re (2006),
[2007] 1 All E.R. 851 (Eng. Ch. Div.).

61 The CCAA isasketch, an outline, a supporting framework for the resolution of corporate
insolvencies in the public interest. Parliament wisely avoided attempting to anticipate the myriad
of business dealsthat could evolve from the fertile and creative minds of negotiators restructuring
their financia affairs. It left the shape and details of those deals to be worked out within the
framework of the comprehensive and flexible concepts of a"compromise”" and "arrangement.” |
see no reason why arelease in favour of athird party, negotiated as part of a package between a
debtor and creditor and reasonably relating to the proposed restructuring cannot fall within that
framework.

62 A proposa under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA") isa
contract: Employers' Liability Assurance Corp. v. Ideal Petroleum (1959) Ltd., [1978] 1 S.C.R.
230 (S.C.C.) at 239; Society of Composers, Authors & Music Publishers of Canada v. Armitage
(2000), 50 O.R. (3d) 688 (Ont. C.A.) at para. 11. In my view, acompromise or arrangement under
the CCAA isdirectly analogous to a proposal for these purposes, and therefore isto be treated as
a contract between the debtor and its creditors. Consequently, parties are entitled to put anything
into such aplan that could lawfully beincorporated into any contract. See Air Canada, Re (2004),
2 C.B.R. (5th) 4 (Ont. S.C.J. [Commercial List]) at para. 6; Olympia & York Developments Ltd.
v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.) at 518.

63  Thereis nothing to prevent a debtor and a creditor from including in a contract between
them a term providing that the creditor release a third party. The term is binding as between the
debtor and creditor. In the CCAA context, therefore, a plan of compromise or arrangement may
propose that creditors agree to compromise claims against the debtor and to release third parties,
just as any debtor and creditor might agree to such aterm in a contract between them. Once the
statutory mechanism regarding voter approval and court sanctioning has been complied with, the
plan — including the provision for releases — becomes binding on al creditors (including the
dissenting minority).
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64 T&N Ltd., Re, supra, isinstructive in this regard. It is arare example of a court focussing
on and examining the meaning and breadth of the term "arrangement”. T&N and its associated
companieswere engaged in the manufacture, distribution and sal e of asbestos-containing products.
They became the subject of many claims by former employees, who had been exposed to asbestos
dust in the course of their employment, and their dependents. The T& N companies applied for
protection under s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the

scheme of the CCAA — including the concepts of compromise or arrangement. 4

65 T&N carried employers liability insurance. However, the employers liability insurers
(the"EL insurers") denied coverage. Thisissue was litigated and ultimately resolved through the
establishment of a multi-million pound fund against which the employees and their dependants
(the"EL claimants') would assert their claims. Inreturn, T& N'sformer employees and dependants
(the "EL claimants") agreed to forego any further claims against the EL insurers. This settlement
was incorporated into the plan of compromise and arrangement between the T&N companies and
the EL claimants that was voted on and put forward for court sanction.

66 Certain creditors argued that the court could not sanction the plan because it did not
constitute a "compromise or arrangement” between T&N and the EL claimants since it did not
purport to affect rights as between them but only the EL claimants rights against the EL insurers.
The Court regjected this argument. Richards J. adopted previous jurisprudence — cited earlier in
these reasons— to the effect that the word " arrangement™ hasavery broad meaning and that, while
both a compromise and an arrangement involve some "give and take", an arrangement need not
involve a compromise or be confined to a case of dispute or difficulty (paras. 46-51). He referred
to what would be the equivalent of a solvent arrangement under Canadian corporate legislation

as an example. S Final ly, he pointed out that the compromised rights of the EL claimants against
the EL insurers were not unconnected with the EL claimants' rights against the T& N companies;
the scheme of arrangement involving the EL insurers was "an integral part of a single proposal
affecting all the parties” (para. 52). He concluded his reasoning with these observations (para. 53):

In my judgment it is not a necessary element of an arrangement for the purposes of s 425 of
the 1985 Act that it should alter the rights existing between the company and the creditors or
memberswith whom it ismade. No doubt in most casesit will alter thoserights. But, provided
that the context and content of the scheme are such as properly to constitute an arrangement
between the company and the members or creditors concerned, it will fall within s 425. It
IS ... neither necessary nor desirable to attempt a definition of arrangement. The legidlature
has not done so. To insist on an ateration of rights, or atermination of rights asin the case of
schemes to effect takeovers or mergers, isto impose arestriction which is neither warranted
by the statutory language nor justified by the courts' approach over many years to give the
term its widest meaning. Nor is an arrangement necessarily outside the section, because its
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effect isto alter therights of creditorsagainst another party or because such alteration could
be achieved by a scheme of arrangement with that party. [Emphasis added.]

67 | find Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were
being asked to release their claims against the EL insurersin exchangefor acall on thefund. Here,
the appellants are being required to release their clams against certain financia third parties in
exchange for what is anticipated to be an improved position for al ABCP Noteholders, stemming
from the contributions the financial third parties are making to the ABCP restructuring. The
situations are quite comparable.

The Binding M echanism

68 Parliament's reliance on the expansive terms "compromise" or "arrangement” does not
stand alone, however. Effectiveinsolvency restructuringswould not be possible without astatutory
mechanism to bind an unwilling minority of creditors. Unanimity is frequently impossible in
such situations. But the minority must be protected too. Parliament's solution to this quandary
was to permit a wide range of proposals to be negotiated and put forward (the compromise or
arrangement) and to bind all creditors by class to the terms of the plan, but to do so only where

the proposal can gain the support of the requisite "double majority” of votes® and obtain the
sanction of the court on the basis that it is fair and reasonable. In this way, the scheme of the
CCAA supports the intention of Parliament to encourage awide variety of solutions to corporate
insolvencies without unjustifiably overriding the rights of dissenting creditors.

The Required Nexus

69 Inkeeping with this scheme and purpose, | do not suggest that any and all releases between
creditors of the debtor company seeking to restructure and third parties may be made the subject of
acompromise or arrangement between the debtor and its creditors. Nor do | think the fact that the
releases may be "necessary" in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction (although it may
well be relevant in terms of the fairness and reasonableness analysis).

70 The release of the claim in question must be justified as part of the compromise or
arrangement between the debtor and its creditors. In short, there must be a reasonable connection
between the third party claim being compromised in the plan and the restructuring achieved by the
plan to warrant inclusion of the third party release in the plan. This nexus exists here, in my view.

71  Inthe course of hisreasons, the application judge made the following findings, all of which
are amply supported on the record:

a) The partiesto bereleased are necessary and essential to the restructuring of the debtor;
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b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it;

¢) The Plan cannot succeed without the rel eases;

d) The parties who are to have claims against them released are contributing in a
tangible and realistic way to the Plan; and

e) The Plan will benefit not only the debtor companies but creditor Noteholders
generally.

72 Here, then— aswasthe casein T& N — there isaclose connection between the claims being
released and the restructuring proposal. Thetort claims arise out of the sale and distribution of the
ABCP Notesandtheir collapseinvalue, just asdo the contractual claimsof the creditorsagainst the
debtor companies. The purpose of the restructuring is to stabilize and shore up the value of those
notes in the long run. The third parties being released are making separate contributions to enable
those results to materialize. Those contributions are identified earlier, at para. 31 of these reasons.
The application judge found that the claims being released are not independent of or unrelated to
the claims that the Noteholders have against the debtor companies; they are closely connected to
the value of the ABCP Notes and are required for the Plan to succeed. At paras. 76-77 he said:

[76] | do not consider that the Plan in this case involves a change in relationship among
creditors "that does not directly involve the Company." Those who support the Plan and are
to be released are "directly involved in the Company” in the sense that many are foregoing
immediate rights to assets and are providing real and tangible input for the preservation and
enhancement of the Notes. It would be unduly restrictive to suggest that the moving parties
claims against released parties do not involve the Company, since the claims are directly
related to the value of the Notes. The value of the Notes is in this case the value of the
Company.

[77] ThisPlan, asit deals with releases, doesn't change the relationship of the creditors apart
from involving the Company and its Notes.

73 | am satisfied that the wording of the CCAA — construed in light of the purpose, objects
and scheme of the Act and in accordance with the modern principles of statutory interpretation
— supportsthe court's jurisdiction and authority to sanction the Plan proposed here, including the
contested third-party releases contained init.

The Jurisprudence

74  Third party releases have become a frequent feature in Canadian restructurings since the
decision of the Alberta Court of Queen's Bench in Canadian Airlines Corp., Re (2000), 265 A.R.
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201 (Alta. Q.B.), leaveto appeal refused by (2000), 266 A.R. 131 (Alta. C.A. [In Chambers]), and
(2001), 293 A.R. 351 (note) (S.C.C.). In Muscletech Research & Development Inc., Re (2006), 25
C.B.R. (5th) 231 (Ont. S.C.J.) Justice Ground remarked (para. 8):

[It] is not uncommon in CCAA proceedings, in the context of a plan of compromise and
arrangement, to compromise claims against the Applicants and other parties against whom
such claims or related claims are made.

75 Wewerereferredto at |east adozen court-approved CCAA plansfrom acrossthe country that
included broad third-party releases. With the exception of Canadian Airlines Corp., Re, however,
the releases in those restructurings — including Muscletech Research & Development Inc., Re—
were not opposed. The appellants argue that those cases are wrongly decided, because the court
simply does not have the authority to approve such releases.

76  In Canadian Airlines Corp., Re the releases in question were opposed, however. Paperny J.
(asshethen was) concluded the court had jurisdiction to approve them and her decisionissaid to be
the well-spring of the trend towards third-party releases referred to above. Based on the foregoing
analysis, | agree with her conclusion athough for reasons that differ from those cited by her.

77 Justice Paperny began her analysis of the release issue with the observation at para. 87
that "[p]rior to 1997, the CCAA did not provide for compromises of claims against anyone other
than the petitioning company." It will be apparent from the analysis in these reasons that | do not
accept that premise, notwithstanding the decision of the Quebec Court of Appeal in Steinberg Inc.

c. Michaud, 7 of which her comment may have been reflective. Paperny J.'s reference to 1997 was
areference to the amendments of that year adding s. 5.1 to the CCAA, which provides for limited
releases in favour of directors. Given the limited scope of s. 5.1, Justice Paperny was thus faced
with the argument — dealt with later in these reasons — that Parliament must not have intended
to extend the authority to approve third-party releases beyond the scope of this section. She chose
to address this contention by concluding that, although the amendments "[did] not authorize a
release of claims against third parties other than directors, [they did] not prohibit such releases
either” (para. 92).

78  Respectfully, | would not adopt the interpretive principle that the CCAA permits releases
because it does not expressly prohibit them. Rather, as | explain in these reasons, | believe the
open-ended CCAA permits third-party releases that are reasonably related to the restructuring at
Issue because they are encompassed in the comprehensive terms " compromise” and "arrangement”
and because of the double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.

79  The appellants rely on a number of authorities, which they submit support the proposition
that the CCAA may not be used to compromise claims as between anyone other than the debtor
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company and its creditors. Principal amongst these are Seinberg Inc. ¢. Michaud, supra; NBD
Bank, Canada v. Dofasco Inc. (1999), 46 O.R. (3d) 514 (Ont. C.A.); Pacific Coastal Airlines Ltd.
v. Air Canada (2001), 19 B.L.R. (3d) 286 (B.C. S.C.); and Selco Inc., Re (2005), 78 O.R. (3d)
241 (Ont. C.A.) ("Selco I"). | do not think these cases assist the appellants, however. With the
exception of Seinberg Inc., they do not involve third party claimsthat were reasonably connected
to the restructuring. As | shall explain, it is my opinion that Steinberg Inc. does not express a
correct view of the law, and | declineto follow it.

80 InPacific Coastal Airlines Ltd., Tysoe J. made the following comment at para. 24:

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of
a company and a third party, even if the company was also involved in the subject matter
of the dispute. While issues between the debtor company and non-creditors are sometimes
dealt with in CCAA proceedings, it is not a proper use of a CCAA proceeding to determine
disputes between parties other than the debtor company.

81 This statement must be understood in its context, however. Pacific Coastal Airlines had
been a regional carrier for Canadian Airlines prior to the CCAA reorganization of the latter in
2000. In the action in question it was seeking to assert separate tort claims against Air Canada
for contractual interference and inducing breach of contract in relation to certain rights it had to
the use of Canadian's flight designator code prior to the CCAA proceeding. Air Canada sought
to have the action dismissed on grounds of res judicata or issue estoppel because of the CCAA
proceeding. Tysoe J. rejected the argument.

82 Thefactsin Pacific Coastal AirlinesLtd. are not analogousto the circumstances of this case,
however. Thereisno suggestion that aresolution of Pacific Coastal's separatetort claim against Air
Canada was in any way connected to the Canadian Airlines restructuring, even though Canadian
— at a contractual level — may have had some involvement with the particular dispute. Here,
however, the disputes that are the subject-matter of the impugned rel eases are not simply " disputes
between parties other than the debtor company”. They are closely connected to the disputes being
resolved between the debtor companies and their creditors and to the restructuring itself.

83 Nor is the decision of this Court in the NBD Bank, Canada case dispositive. It arose out
of the financia collapse of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had
advanced funds to Algoma allegedly on the strength of misrepresentations by Algoma's Vice-
President, James Melville. The plan of compromise and arrangement that was sanctioned by
Farley J. in the Algoma CCAA restructuring contained a clause releasing Algomafrom all claims
creditors "may have had against Algoma or its directors, officers, employees and advisors." Mr.
Melville was found liable for negligent misrepresentation in a subsequent action by the Bank. On
appeal, he argued that since the Bank was barred from suing Algomafor misrepresentation by its
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officers, permitting it to pursue the same cause of action against him personally would subvert the
CCAA process — in short, he was personally protected by the CCAA release.

84 Rosenberg J.A., writing for this Court, rejected this argument. The appellants here rely
particularly upon hisfollowing observations at paras. 53-54:

53 In my view, the appellant has not demonstrated that allowing the respondent to pursueits
claim against him would undermine or subvert the purposes of the Act. As this court noted
in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 at 297, the CCAA isremedial legidation
"Intended to provide a structured environment for the negotiation of compromises between a
debtor company and itscreditorsfor the benefit of both". Itisameansof avoiding aliquidation
that may yield little for the creditors, especially unsecured creditors like the respondent, and
the debtor company shareholders. However, the appellant has not shown that alowing a
creditor to continue an action against an officer for negligent misrepresentation would erode
the effectiveness of the Act.

54 In fact, to refuse on policy grounds to impose liability on an officer of the corporation
for negligent misrepresentation would contradict the policy of Parliament as demonstrated
in recent amendments to the CCAA and the Bankruptcy and Insolvency Act, R.S.C. 1985,
c. B-3. Those Acts now contemplate that an arrangement or proposal may include a term
for compromise of certain types of claims against directors of the company except claims
that "are based on allegations of misrepresentations made by directors'. L.W. Houlden and
C.H. Morawetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act (Toronto:
Carswell, 1999) at p. 192 are of the view that the policy behind the provision isto encourage
directors of an insolvent corporation to remain in office so that the affairs of the corporation
can be reorganized. | can see no similar policy interest in barring an action against an officer
of the company who, prior to the insolvency, has misrepresented the financial affairs of
the corporation to its creditors. It may be necessary to permit the compromise of claims
against the debtor corporation, otherwise it may not be possible to successfully reorganize
the corporation. The same considerations do not apply to individual officers. Rather, it
would seem to me that it would be contrary to good policy to immunize officers from the
consequences of their negligent statements which might otherwise be made in anticipation of
being forgiven under a subsequent corporate proposal or arrangement. [Footnote omitted.]

85 Once again, this statement must be assessed in context. Whether Justice Farley had the
authority in the earlier Algoma CCAA proceedings to sanction a plan that included third party
releaseswas not under consideration at al. What the Court was determining in NBD Bank, Canada
was Whether the release extended by its terms to protect a third party. In fact, on its face, it does
not appear to do so. Justice Rosenberg concluded only that not allowing Mr. Melvilleto rely upon
the release did not subvert the purpose of the CCAA. As the application judge here observed,
"there is little factual similarity in NBD Bank, Canada to the facts now before the Court" (para.
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71). Contrary to the facts of this case, in NBD Bank, Canada the creditors had not agreed to
grant a release to officers; they had not voted on such a release and the court had not assessed
the fairness and reasonableness of such a release as a term of a complex arrangement involving
significant contributions by the beneficiaries of the release — asis the situation here. Thus, NBD
Bank, Canada is of little assistance in determining whether the court has authority to sanction a
plan that callsfor third party releases.

86 The appellants also rely upon the decision of this Court in Selco |. There, the Court
was dealing with the scope of the CCAA in connection with a dispute over what were called the
"Turnover Payments'. Under an inter-creditor agreement one group of creditors had subordinated
their rightsto another group and agreed to hold in trust and "turn over" any proceedsreceived from
Stelco until the senior group waspaid in full. On adisputed classification motion, the Subordinated
Debt Holders argued that they should be in a separate class from the Senior Debt Holders. Farley
J. refused to make such an order in the court below, stating:

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements between acompany
and its creditors. There is no mention of this extending by statute to encompass a change of
relationship among the creditors vis-a-vis the creditors themsel ves and not directly involving
the company. [Citations omitted; emphasis added. ]

See Re Selco Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J. [Commercial List]) at para. 7.

87 This Court upheld that decision. The legal relationship between each group of creditors
and Stelco was the same, albeit there were inter-creditor differences, and creditors were to be
classified in accordance with their legal rights. In addition, the need for timely classification and
voting decisions in the CCAA process militated against enmeshing the classification process in
the vagaries of inter-corporate disputes. In short, the issues before the Court were quite different
from those raised on this appeal.

88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested
ones). This Court subsequently dealt with the sameinter-creditor agreement on an appea wherethe
Subordinated Debt Holders argued that the inter-creditor subordination provisions were beyond
the reach of the CCAA and therefore that they were entitled to a separate civil action to determine
their rights under the agreement: Selco Inc., Re (2006), 21 C.B.R. (5th) 157 (Ont. C.A.) ("Selco
[1"). The Court rejected that argument and held that where the creditors' rights amongst themselves
were sufficiently related to the debtor and its plan, they were properly brought within the scope
of the CCAA plan. The Court said (para. 11):

In [Selco I] — the classification case — the court observed that it is not a proper use of a
CCAA proceeding to determine disputes between parties other than the debtor company ...
[H] owever, the present case is not simply an inter-creditor dispute that does not involve the
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debtor company; it is a dispute that is inextricably connected to the restructuring process.
[Emphasis added.]

89 Theapproach | would take to the disposition of this appeal is consistent with that view. As
| have noted, the third party releases here are very closely connected to the ABCP restructuring
process.

90 Some of the appellants — particularly those represented by Mr. Woods — rely heavily
upon the decision of the Quebec Court of Appeal in Seinberg Inc. c. Michaud, supra. They say
that it is determinative of the release issue. In Seinberg, the Court held that the CCAA, asworded
at the time, did not permit the release of directors of the debtor corporation and that third-party
releases were not within the purview of the Act. Deschamps J.A. (as she then was) said (paras.
42, 54 and 58 — English trandation):

[42] Even if one can understand the extreme pressure weighing on the creditors and the
respondent at the time of the sanctioning, a plan of arrangement is not the appropriate forum
to settle disputes other than the claims that are the subject of the arrangement. In other words,
one cannot, under the pretext of an absence of formal directives in the Act, transform an
arrangement into a potpourri.

[54] The Act offers the respondent away to arrive at a compromise with is creditors. It does
not go so far asto offer an umbrellato all the persons within its orbit by permitting them to
shelter themselves from any recourse.

[58] The [CCAA] and the case law clearly do not permit extending the application of an
arrangement to persons other than the respondent and its creditors and, consequently, the plan
should not have been sanctioned asis [that is, including the releases of the directors).

91 JusticesValerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized
his view of the consequences of extending the scope of the CCAA to third party releases in this
fashion (para. 7):

In short, the Act will have become the Companies and Their Officers and Employees
Creditors Arrangement Act — an awful mess— and likely not attain its purpose, which isto
enable the company to survive in the face of its creditors and through their will, and not in
the face of the creditors of its officers. Thisiswhy | feel, just like my colleague, that such a
clauseiscontrary to the Act's mode of operation, contrary to its purposes and, for thisreason,
ISto be banned.
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92 Justice Delisle, onthe other hand, appearsto have rejected the rel eases because of their broad
nature — they released directors from all claims, including those that were altogether unrelated
to their corporate duties with the debtor company — rather than because of alack of authority
to sanction under the Act. Indeed, he seems to have recognized the wide range of circumstances
that could be included within the term "compromise or arrangement”. He is the only one who
addressed that term. At para. 90 he said:

The CCAA isdrafted in general terms. It does not specify, among other things, what must be
understood by "compromise or arrangement”. However, it may be inferred from the purpose
of this[A]ct that these terms encompass all that should enable the person who has recourse
to it to fully dispose of his debts, both those that exist on the date when he has recourse to the
statute and those contingent on the insolvency in which he finds himself ... [Emphasis added.]

93 Thedecision of the Court did not reflect aview that theterms of acompromise or arrangement
should "encompassall that should enable the person who hasrecourseto [the Act] to dispose of his
debts ... and those contingent on the insolvency in which he finds himself,” however. On occasion
such an outlook might embrace third parties other than the debtor and its creditorsin order to make
the arrangement work. Nor would it be surprising that, in such circumstances, the third parties
might seek the protection of releases, or that the debtor might do so on their behalf. Thus, the
perspective adopted by the majority in Seinberg Inc., in my view, is too narrow, having regard
to the language, purpose and objects of the CCAA and the intention of Parliament. They made
no attempt to consider and explain why a compromise or arrangement could not include third-
party releases. In addition, the decision appears to have been based, at least partly, on argection
of the use of contract-law concepts in analysing the Act — an approach inconsistent with the
jurisprudence referred to above.

94 Finaly, the majority in Seinberg Inc. seems to have proceeded on the basis that the
CCAA cannot interfere with civil or property rights under Quebec law. Mr. Woods advanced this
argument before this Court in hisfactum, but did not pressit in oral argument. Indeed, he conceded
that if the Act encompasses the authority to sanction a plan containing third-party releases — as
| have concluded it does — the provisions of the CCAA, as valid federal insolvency legidlation,
are paramount over provincia legisation. | shal return to the constitutional issues raised by the
appellants later in these reasons.

95 Accordingly, to the extent Seinberg Inc. stands for the proposition that the court does
not have authority under the CCAA to sanction a plan that incorporates third-party releases, |
do not believe it to be a correct statement of the law and | respectfully decline to follow it. The
modern approach to interpretation of the Act in accordance with its nature and purpose militates
against a narrow interpretation and towards one that facilitates and encourages compromises
and arrangements. Had the mgjority in Seinberg Inc. considered the broad nature of the terms
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"compromise" and "arrangement” and the jurisprudence | have referred to above, they might well
have come to a different conclusion.

The 1997 Amendments

96 Seinberg Inc. led to anendmentsto the CCAA, however. In 1997, s. 5.1 was added, dealing
specifically with releases pertaining to directors of the debtor company. It states:

5.1(1) A compromise or arrangement made in respect of a debtor company may include in
itsterms provision for the compromise of claims against directors of the company that arose
before the commencement of proceedings under this Act and that relate to the obligations
of the company where the directors are by law liable in their capacity as directors for the
payment of such obligations.

Exception
(2) A provision for the compromise of claims against directors may not include claims that
(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors or of
wrongful or oppressive conduct by directors.

Power s of court

(3) The court may declare that a claim against directors shall not be compromised if it is
satisfied that the compromise would not be fair and reasonabl e in the circumstances.

Resignation or removal of directors

(4) Whereall of thedirectors have resigned or have been removed by the sharehol derswithout
replacement, any person who manages or supervises the management of the business and
affairs of the debtor company shall be deemed to be adirector for the purposes of this section.

1997, c. 12, s. 122.

97  Perhaps the appellants' strongest argument is that these amendments confirm a prior lack
of authority in the court to sanction a plan including third party releases. If the power existed,
why would Parliament feel it necessary to add an amendment specifically permitting such releases
(subject to the exceptions indicated) in favour of directors? Expressio unius est exclusio alterius,
isthe Latin maxim sometimes relied on to articul ate the principle of interpretation implied in that
guestion: to express or include one thing implies the exclusion of the other.
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98 Themaximisnot helpful in these circumstances, however. The redlity isthat there may be
another explanation why Parliament acted asit did. As one commentator has noted: 8

Far from being a rule, [the maxim expressio unius] is not even lexicographically accurate,
becauseit issimply not true, generally, that the mere express conferral of aright or privilege
in one kind of situation implies the denial of the equivalent right or privilege in other kinds.
Sometimesit does and sometimesits does not, and whether it does or does not depends on the
particular circumstances of context. Without contextual support, therefore there is not even
amild presumption here. Accordingly, the maxim is at best a description, after the fact, of
what the court has discovered from context.

99 As | have said, the 1997 amendments to the CCAA providing for releases in favour
of directors of debtor companies in limited circumstances were a response to the decision of
the Quebec Court of Appea in Seinberg Inc.. A similar amendment was made with respect to
proposalsin the BIA at the same time. The rationale behind these amendments was to encourage
directors of an insolvent company to remain in office during a restructuring, rather than resign.
The assumption was that by remaining in office the directors would provide some stability while
the affairs of the company were being reorganized: see Houlden & Morawetz, vol.1, supra, at
2-144, E811A; Royal Penfield Inc., Re, [2003] R.J.Q. 2157 (C.S. Que.) at paras. 44-46.

100 Parliament thus had a particular focus and a particular purpose in enacting the 1997
amendments to the CCAA and the BIA. While there is some merit in the appellants argument on
thispoint, at theend of the day | do not accept that Parliament intended to signal by its enactment of
s. 5.1 that it was depriving the court of authority to sanction plans of compromise or arrangement
inall circumstances where they incorporate third party releasesin favour of anyone other than the
debtor's directors. For the reasons articulated above, | am satisfied that the court does have the
authority to do so. Whether it sanctions the plan is a matter for the fairness hearing.

The Deprivation of Proprietary Rights

101 Mr. Shapray very effectively led the appellants argument that legislation must not be
construed so as to interfere with or prejudice established contractual or proprietary rights —
including theright to bring an action — in the absence of aclear indication of legidative intention

to that effect: Halsbury's Laws of England, 4" ed. reissue, vol. 44 (1) (London: Butterworths,
1995) at paras. 1438, 1464 and 1467; Driedger, 2" g, supra, at 183; Ruth Sullivan, Sullivan

and Driedger on the Construction of Statutes, 4" ed,, (Markham: Butterworths, 2002) at 399.
| accept the importance of this principle. For the reasons | have explained, however, | am
satisfied that Parliament's intention to clothe the court with authority to consider and sanction a
plan that contains third party releases is expressed with sufficient clarity in the "compromise or
arrangement” language of the CCAA coupled with the statutory voting and sanctioning mechanism
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making the provisions of the plan binding on al creditors. Thisisnot asituation of impermissible
"gap-filling" in the case of legidlation severely affecting property rights; it isaquestion of finding
meaning in the language of the Act itself. | would therefore not give effect to the appellants
submissionsin this regard.

The Division of Powers and Paramountcy

102  Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to
the compromise of claims as between solvent creditors of the debtor company and solvent third
parties to the proceeding is constitutionally impermissible. They say that under the guise of the
federal insolvency power pursuant to s. 91(21) of the Constitution Act, 1867, this approach would
improperly affect the rights of civil claimants to assert their causes of action, a provincial matter
falling within s. 92(13), and contravene the rules of public order pursuant to the Civil Code of
Quebec.

103 | do not accept these submissions. It haslong been established that the CCAA isvalid federal
legislation under the federal insolvency power: Reference re Companies Creditors Arrangement
Act (Canada), [1934] S.C.R. 659 (S.C.C.). Asthe Supreme Court confirmed in that case (p. 661),
citing Viscount Cave L.C. in Quebec (Attorney General) v. Bélanger (Trustee of), [1928] A.C.
187 (Canada P.C.), "the exclusive legidative authority to deal with all matters within the domain
of bankruptcy and insolvency is vested in Parliament." Chief Justice Duff elaborated:

Matters normally constituting part of a bankruptcy scheme but not in their essence matters of
bankruptcy and insolvency may, of course, from another point of view and in another aspect
be dealt with by aprovincial legidature; but, when treated as matters pertaining to bankruptcy
and insolvency, they clearly fall within the legidative authority of the Dominion.

104 That isexactly the case here. The power to sanction a plan of compromise or arrangement
that containsthird-party releases of the type opposed by the appellantsis embedded in the wording
of the CCAA. The fact that this may interfere with a claimant's right to pursue a civil action —
normally amatter of provincial concern— or trump Quebec rules of public order isconstitutionally
immaterial. The CCAA isavalid exercise of federal power. Provided the matter in question falls
within the legislation directly or as necessarily incidental to the exercise of that power, the CCAA
governs. To the extent that its provisions are inconsistent with provincial legisation, the federal
legislation is paramount. Mr. Woods properly conceded this during argument.

Conclusion With Respect to Legal Authority

105 For all of the foregoing reasons, then, I conclude that the application judge had the
jurisdiction and legal authority to sanction the Plan as put forward.

(2) The Plan is" Fair and Reasonable"
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106  The second major attack on the application judge's decision isthat he erred in finding that
the Plan is "fair and reasonable" and in sanctioning it on that basis. This attack is centred on the
nature of the third-party releases contemplated and, in particular, on the fact that they will permit
the release of some claims based in fraud.

107  Whether aplan of compromise or arrangement is fair and reasonable is a matter of mixed
fact and law, and one on which the application judge exercises alarge measure of discretion. The
standard of review on this issue is therefore one of deference. In the absence of a demonstrable
error an appellate court will not interfere; see Ravelston Corp., Re (2007), 31 C.B.R. (5th) 233
(Ont. C.A. [In Chamberg]).

108 | would not interfere with the application judge's decision in this regard. While the notion
of releases in favour of third parties — including leading Canadian financial institutions — that
extend to claims of fraud is distasteful, there is no legal impediment to the inclusion of arelease
for claimsbased in fraud in aplan of compromise or arrangement. The application judge had been
living with and supervising the ABCP restructuring from its outset. He was intimately attuned to
its dynamics. In the end he concluded that the benefits of the Plan to the creditors as awhole, and
to the debtor companies, outweighed the negative aspects of compelling the unwilling appellants
to execute the releases as finally put forward.

109 The application judge was concerned about the inclusion of fraud in the contemplated
releases and at the May hearing adjourned the final disposition of the sanctioning hearing in an
effort to encourage the parties to negotiate a resolution. The result was the "fraud carve-out"
referred to earlier in these reasons.

110  The appellants argue that the fraud carve-out is inadequate because of its narrow scope.
It (i) applies only to ABCP Deders, (ii) limits the type of damages that may be claimed (no
punitive damages, for example), (iii) defines "fraud" narrowly, excluding many rights that would
be protected by common law, equity and the Quebec concept of public order, and (iv) limitsclaims
to representations made directly to Noteholders. The appellants submit it is contrary to public
policy to sanction a plan containing such alimited restriction on the type of fraud claimsthat may
be pursued against the third parties.

111 Thelaw doesnot condone fraud. It isthe most seriouskind of civil claim. Thereistherefore
someforceto the appellants submission. On the other hand, as noted, thereisno legal impediment
to granting the release of an antecedent claim in fraud, provided the claim isin the contemplation
of the parties to the release at the time it is given: Fotinis Restaurant Corp. v. White Spot Ltd
(1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at paras. 9 and 18. There may be disputes
about the scope or extent of what is released, but parties are entitled to settle allegations of fraud
in civil proceedings — the claims here all being untested allegations of fraud — and to include
releases of such claims as part of that settlement.
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112 Theapplication judgewasaliveto the merits of the appellants submissions. Hewas satisfied
inthe end, however, that the need "to avoid the potential cascade of litigation that ... would result if
abroader 'carve out' wereto be allowed" (para. 113) outweighed the negative aspects of approving
releases with the narrower carve-out provision. Implementation of the Plan, in his view, would
work to the overall greater benefit of the Noteholders as awhole. | can find no error in principle
in the exercise of hisdiscretion in arriving at this decision. It was his call to make.

113 At para. 71 above | recited a number of factual findings the application judge made in
concluding that approval of the Plan waswithin hisjurisdiction under the CCAA and that it wasfair
and reasonable. For convenience, | reiterate them here— with two additional findings— because
they provide an important foundation for his analysis concerning the fairness and reasonabl eness
of the Plan. The application judge found that:

a) The partiesto be released are necessary and essential to therestructuring of the debtor;

b) Theclaimsto bereleased arerationally related to the purpose of the Plan and necessary
for it;

¢) The Plan cannot succeed without the rel eases;

d) The partieswho areto have claims against them released are contributing in atangible
and realistic way to the Plan;

e) The Plan will benefit not only the debtor companies but creditor Noteholders
generaly;

f) The voting creditors who have approved the Plan did so with knowledge of the nature
and effect of the releases; and that,

g) Thereleasesarefair and reasonable and not overly broad or offensiveto public policy.

114 These findings are all supported on the record. Contrary to the submission of some of
the appellants, they do not constitute a new and hitherto untried "test" for the sanctioning of a
plan under the CCAA. They simply represent findings of fact and inferences on the part of the
application judge that underpin his conclusions on jurisdiction and fairness.

115  The appellants al contend that the obligation to release the third parties from clams in
fraud, tort, breach of fiduciary duty, etc. is confiscatory and amounts to a requirement that they
— asindividual creditors — make the equivalent of a greater financial contribution to the Plan.
In his usual lively fashion, Mr. Sternberg asked us the same rhetorical question he posed to the
application judge. As he put it, how could the court countenance the compromise of what in the
future might turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks?

Nexts cANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.





ATB Financial v. Metcalfe & Mansfield Alternative..., 2008 ONCA 587, 2008...
2008 ONCA 587, 2008 CarswellOnt 4811, [2008] O.J. No. 3164, 168 A.C.W.S. (3d) 698...

Several appellants complain that the proposed Plan is unfair to them because they will make very
little additional recovery if the Plan goes forward, but will be required to forfeit a cause of action
against third-party financial institutions that may yield them significant recovery. Others protest
that they are being treated unequally because they areineligible for relief programsthat Liquidity
Providers such as Canaccord have made available to other smaller investors.

116  All of these arguments are persuasive to varying degrees when considered inisolation. The
application judge did not havethat luxury, however. Hewasrequired to consider the circumstances
of the restructuring as a whole, including the reality that many of the financia institutions were
not only acting as Dealers or brokers of the ABCP Notes (with the impugned releases relating
to the financial institutions in these capacities, for the most part) but also as Asset and Liquidity
Providers (with the financial institutions making significant contributions to the restructuring in
these capacities).

117 Ininsolvency restructuring proceedings almost everyoneloses something. To the extent that
creditors are required to compromise their claims, it can always be proclaimed that their rights are
being unfairly confiscated and that they are being called upon to make the equivalent of afurther
financial contribution to the compromise or arrangement. Judges have observed on a number of
occasions that CCAA proceedings involve "a balancing of prejudices," inasmuch as everyoneis
adversely affected in some fashion.

118 Here, the debtor corporations being restructured represent the issuers of the more than $32
billion in non-bank sponsored ABCP Notes. The proposed compromise and arrangement affects
that entire segment of the ABCP market and the financial markets as a whole. In that respect, the
application judge was correct in adverting to the importance of the restructuring to the resol ution of
the ABCP liquidity crisis and to the need to restore confidence in the financial system in Canada.
He was required to consider and balance the interests of all Noteholders, not just the interests of
the appellants, whose notes represent only about 3% of that total. That iswhat he did.

119  The application judge noted at para. 126 that the Plan represented "a reasonable balance
between benefit to all Noteholders and enhanced recovery for those who can make out specific
clamsin fraud" within the fraud carve-out provisions of the releases. He also recognized at para.
134 that:

No Plan of this size and complexity could be expected to satisfy al affected by it. The size
of the majority who have approved it is testament to its overall fairness. No plan to address
acrisis of this magnitude can work perfect equity among all stakeholders.

120  In my view we ought not to interfere with his decision that the Plan is fair and reasonable
in al the circumstances.

D. Disposition
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121 For the foregoing reasons, | would grant leave to appeal from the decision of Justice
Campbell, but dismiss the appeal.

J.I. Laskin J.A.:

| agree.

E.A. Cronk J.A.:

| agree.

Schedule A — Conduits
Apollo Trust
Apsley Trust
AriaTrust
Aurora Trust
Comet Trust
Encore Trust
Gemini Trust
Ironstone Trust
MMAI-I Trust
Newshore Canadian Trust
Opus Trust
Planet Trust
Rocket Trust
Selkirk Funding Trust
Silverstone Trust

Slate Trust
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Structured Asset Trust
Structured Investment Trust 111
Symphony Trust
Whitehall Trust

Schedule B — Applicants
ATB Financial
Caisse de dépét et placement du Québec
Canaccord Capital Corporation
Canada Mortgage and Housing Corporation
Canada Post Corporation
Credit Union Central AlbertaLimited
Credit Union Central of BC
Credit Union Central of Canada
Credit Union Central of Ontario
Credit Union Central of Saskatchewan
Degardins Group
Magna International Inc.
National Bank of Canada/National Bank Financial Inc.
NAV Canada
Northwater Capital Management Inc.
Public Sector Pension Investment Board

The Governors of the University of Alberta
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Schedule A — Counsel
1) Benjamin Zarnett and Frederick L. Myersfor the Pan-Canadian Investors Committee

2) Aubrey E. Kauffman and Stuart Brotman for 4446372 Canada Inc. and 6932819
CanadaInc.

3) Peter F.C. Howard and Samaneh Hosseini for Bank of AmericaN.A.; Citibank N.A.;
Citibank Canada, in its capacity as Credit Derivative Swap Counterparty and not in any
other capacity; Deutsche Bank AG; HSBC Bank Canada; HSBC Bank USA, National
Association; Merrill Lynch International; Merill Lynch Capital Services, Inc.; Swiss Re
Financial Products Corporation; and UBS AG

4) Kenneth T. Rosenberg, Lily Harmer and Max Starnino for Jura Energy Corporation
and Redcorp Ventures Ltd.

5) Craig J. Hill and Sam P. Rappos for the Monitors (ABCP Appeals)

6) Jeffrey C. Carhart and Joseph Marin for Ad Hoc Committee and Pricewaterhouse
CoopersInc., in its capacity as Financial Advisor

7) Mario J. Forte for Caisse de Dépét et Placement du Québec
8) John B. Laskin for National Bank Financial Inc. and National Bank of Canada

9) Thomas McRae and Arthur O. Jacquesfor Ad Hoc Retail Creditors Committee (Brian
Hunter, et al)

10) Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd.

11) Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO, CIBC
RBC, Bank of Nova Scotiaand T.D. Bank

12) Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust Company
of Canadaand BNY Trust Company of Canada, as Indenture Trustees

13) Usman Sheikh for Coventree Capital Inc.

14) Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and Partners
Ltd. and Hy Bloom Inc. and Cardacian Mortgage Services Inc.

15) Neil C. Saxe for Dominion Bond Rating Service
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16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air Transat
A.T. Inc., Transat Tours Canada Inc., The Jean Coutu Group (PJC) Inc., Aéroports de
Montréal, Aéroports de Montréal Capital Inc., Pomerleau Ontario Inc., Pomerleau Inc.,
Labopharm Inc., Agence Métropolitaine de Transport (AMT), Giro Inc., Vétements de
sports RGR Inc., 131519 Canada Inc., TecsysInc., New Gold Inc. and Jazz Air LP

17) Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc., West
Energy Ltd., Sabre Energy Ltd., Petrolifera Petroleum Ltd., Vaguero Resources Ltd.,
and Standard Energy Ltd.

18) R. Graham Phoenix for Metcafe & Mansfield Alternative Investments Il Corp.,
Metcafe & Mansfield Alternative Investments 11l Corp., Metcalfe & Mansfield
Alternative Investments V Corp., Metcalfe & Mansfield Alternative Investments XI|
Corp., Metcalfe & Mansfield Alternative Investments X1l Corp., Quanto Financial
Corporation and Metcalfe & Mansfield Capital Corp.

Application granted; appeal dismissed.

Footnotes
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Leaveto appeal refused at ATB Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp. (2008), 2008 CarswellOnt 5432,
2008 CarswellOnt 5433 (S.C.C.).

Section 5.1 of the CCAA specifically authorizes the granting of releases to directorsin certain circumstances.
Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the Job Done: An Examination of Statutory

Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters' in Sarra, ed., Annual Review of |nsolvency Law,
2007 (Vancouver: Thomson Carswell, 2007).

Citing Gibbs J.A. in Chef Ready Foods, supra, at pp.319-320.

The Legidlative Debates at the time the CCAA was introduced in Parliament in April 1933 make it clear that the CCAA is patterned
after the predecessor provisions of s. 425 of the Companies Act 1985 (U.K.): see House of Commons Debates (Hansard), supra.
See Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business CorporationsAct, R.S.0. 1990, c. B.16, s. 182.

A majority in number representing two-thirds in value of the creditors (s. 6)

Seinberg Inc. wasoriginally reported in French: Steinberg Inc. c. Michaud, [1993] R.J.Q. 1684 (C.A. Que.). All paragraph references
to Steinberg Inc. in thisjudgment are from the unofficial English trandation available at 1993 CarswellQue 2055 (C.A. Que.)

Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp.234-235, cited in Bryan A. Garner, ed., Black's Law
Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004) at 621.
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COURT OF APPEAL FOR ONTARIO

RE:

BEFORE:

COUNSEL:

HEARD:

INTHE MATTER OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, as amended

AND INTHE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF 1078385 ONTARIO LIMITED, ISLAND
COVE DEVELOPMENT LTD., 1128625 ONTARIO LIMITED,
1362317 ONTARIO LIMITED, 1164801 ONTARIO LIMITED,
1099164 ONTARIO LIMITED, O.B. PROPERTIES CANADA
LTD., JAM SOUND SPECIALISTSCANADALTD., and O.B.
PROPERTIESLIMITED PARTNERSHIP (Applicants)

SIMMONS J.A. (In Chambers)

William V. Sasso and Evlynn Lipton
for the moving party, Randy Oram

Richard B. Jonesand Tiffany Little

for Amico Contracting & Engineering (1992) Inc., Amicone
Design Build Inc., Amicone Holdings Limited and Boblo
Property FinanceInc.

John D. Leslieand Angela D’ Alessandro

for Monitor

G.S. MaclL eod & Associates|nc., as Receiver and M anager

and for New Century Bank, assignee Pramco, IL, LLC and Bank
One (Michigan)

December 14, 2004

Motion for leaveto appeal from the orders made by Justice Joseph G. Quinn of the
Superior Court of Justice dated November 22, 2004 and November 25, 2004.

[1] Randy Oram requests |leave to appeal an order of Quinn J. dated November 22,
2004, sanctioning a plan of arrangement under the Companies Creditors Arrangement
Act, R.S.C. 1985, c. C-36 (the “CCAA"), and arelated vesting order dated November 25,
2004, implementing the plan of arrangement. Pursuant to the terms of those orders, the
assets of the applicants (the “debtor companies’) were vested in a new company owned
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by an affiliate of Amico Contracting & Engineering (1992) Inc., the secured creditor that
proposed the plan of arrangement.

[2]  The debtor companies are the developers of Bob-Lo Island, which isarelatively
small island located in the Detroit River. Randy Oram is a shareholder of at least one of
the debtor companies as well as an unsecured creditor. Under the agreement of purchase
and sale forming part of the plan of arrangement, the assets of the debtor companies were
sold for approximately $11,500,000 in satisfaction of secured creditors claimstotalling
$19,219,744.

[3] Randy Oram raises anumber of proposed grounds of appeal. However, the focus
of his objectionsisthat the plan of arrangement is a secured-creditor-led plan that
excludes the unsecured creditors from any realistic prospect of recovery, without
requiring the secured creditors to go through the formal process of enforcing their
security and without exposing the secured assets to the market.

[4] Randy Oram submits that the significant issue raised for consideration on appeal is
areview of the factors that should guide a court’s exercise of discretion when considering
secured-creditor-led plans of arrangement. He contends that, in this case, the motion
judge erred by allowing the secured creditors to use the CCAA procedure as a shortcut for
liquidating secured assets and by failing to require the secured creditors to proceed with
enforcing their security in the ordinary course.

[5] Before hearing this matter on the merits, | dismissed a preliminary motion by
Amico to transfer this motion to a panel of this court. Following that ruling (which was
released orally), no requests were made to adjourn this motion. However, | permitted the
responding parties to file copies of various orders and reports during the course of the
hearing without objection from Randy Oram.

[6] For the reasons that follow, the motion for leave to appeal is dismissed.
Background

[7]  In November 2003 Randy Oram commenced an oppression application against
several of the debtor companies (the “respondent companies’) and two sharehol ders of
the respondent companies (John Oram and Gary Oram). On May 3, 2004, within the
context of the oppression application, the court appointed KPMG Inc. as receiver of the
assets of the respondent companies. However, in early June 2004, KPMG applied to be
removed as receiver due to alack of available funding for operations and costs. Asa
result of KPMG's application, on June 15, 2004, the court appointed G. S. MacLeod &
Associates Inc. as the replacement receiver.
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[8] OnJune 25, 2004, an Initial Order was made with respect to the debtor companies
under the CCAA. That order stayed proceedings against the debtor companies, authorized
G. S. MacLeod & Associates to continue to act as receiver of the debtor companies, and
also appointed G. S. MacLeod & Associates as the Monitor for purposes of the CCAA
proceeding.

[9] Inits Seventh Report dated October 25, 2004, the Monitor described the assets and
holdings of the debtor companies as follows:

Applicant General Description of Property
1078385 Ontario Limited Certain unsold lots and undevel oped lands on
Boblo Island

Island Cove Development Ltd. Certain lands held for future development on

Boblo Island

1128625 Ontario Limited Marina and facilities on Boblo Island

1362317 Ontario Limited Property on the mainland adjacent to ferry
dock

1168401 Ontario Limited Ferries“Crystal O” and “Courtney O” and
related assets

1099164 Ontario Limited Construction Barge used at Boblo Island

O.B. Properties Canada
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Ltd., JAM Sound Specialists
Canada Ltd., OB Properties
Limited Partnership No identified assets

[10] Inthe same report, the Monitor outlined the status of development on Bob-Lo
Island in the period leading up to the CCAA application:

7. Property development activity had ceased on theisland
well prior to the appointment of the Receiver. Ferry service
had been interrupted for many weeks as aresult of the ferries
having been taken out of service for extensive repairs. No
repair work had been commenced at the time of the
Recelver's appointment. The water plants and sewage
treatment plant on the island were being operated and
maintained by the Township of Amherstburg. The provincial
government and the Township had been delayed in starting a
contract for the construction of awatermain to the island, to
replace the plant that was in a hazardous state of repair, due to
the inability to secure certain land easements from 1078385
Ontario Limited.

8. The Township had made interim arrangements for
emergency services to the island while the ferries remained
out of service, but residents remained concerned about health
and safety issues surrounding the island. Many expressed
concern that, unless the [debtor companies] could restructure
with fresh investment capital, their property values would
erode rapidly.

9. On the idland there was a partially completed 5-storey, 39-
unit condominium on which work had effectively ceased in
mid-2003. Although a number of units had been pre-sold, the
agreements of purchase and sale had expired and purchasers
were seeking the return of deposits. There were substantial
liens registered by construction contractors.

10. The Receiver was given authority from the Court to
borrow funds to take steps that it considered necessary and
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desirable to protect and preserve the value of the assets of the
[debtor companies]. The Receiver was permitted to ask the
Court for any directions that were required to fulfill its
mandate.

[11] Inaddition to the Initial Order, a Claims Procedure Order was made on June 25,
2004, setting out a procedure for creditorsto file Proofs of Claim with the Monitor and
for the Monitor to assess those claims. Further, paragraph 15 of the June 25, 2004 Claims
Procedure Order permitted any creditor to appeal the Monitor's assessment of any Proof
of Claim by filing a notice of motion with the court.

[12] Subsequent to June 25, 2004, several additional orders were made in the CCAA
proceeding that are relevant for the purposes of this leave application. On August 31,
2004, an order was made setting out timelines for the Claims Appeal Procedure and
directing the Monitor to advise all creditors who had filed claims that the appeal
procedure was intended to resolve voting and distribution rights. The timeline set out in
the August 31, 2004 order provided that claims appeals would be heard during the week
of October 4, 2004.

[13] On October 4, 2004, an order was made authorizing and approving the activities of
the Monitor as outlined in its Sixth Report dated September 30, 2004. In its Sixth Report,
the Monitor indicated that there had been no cross examinations scheduled in respect of
any unsecured claims appeals. In addition, the Monitor stated that Amico's legal counsel
had expressed the opinion that the value of the lands and operations was “ such that
recovery for unsecured creditors is unlikely under any scenario”. The Monitor indicated
that it would support a motion to adjourn the hearing of appeals on unsecured claims
“until suchtime asit isclear that they will be called to vote on a Plan of Arrangement”.

[14] On October 14, 2004, an order was made directing that a meeting of secured
creditors be held on November 1, 2004 to consider a plan of arrangement proposed by
Amico. Further, in an order dated November 22, 2004 (not the order that Randy Oram
seeks leave to appeal), the court authorized and approved the activities of the Monitor as
outlined in its Seventh Report dated October 25, 2004 and as outlined in its Eighth Report
dated November 4, 2004.

[15] Inits Seventh Report dated October 25, 2004, the Monitor described Amico's plan
of arrangement and the process for approving it, set out the Monitor's valuation analysis
of the debtor companies assets and opined that the plan of arrangement was favourable
to the interests of the secured creditors.

[16] The Monitor's Seventh Report set out the stated purpose of the Amico plan of
arrangement as being “to effect a reorganization of the secured creditors of the [debtor
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companies| in amanner that provides consistent and equitable treatment among Secured
Creditors and maintains the business and assets of the [debtor companies] as agoing
concern”.

[17] The Monitor indicated that the proposed purchase price for the debtor companies
assets was $11,500,000. The cash component of the purchase price would be distributed
by the Monitor to repay the Receiver's borrowings, outstanding fees and disbursements of
the Receiver and Monitor, and unremitted payroll source deductions of the debtor
companies. The balance of the purchase price would be debt instrumentsissued in final
satisfaction of secured creditors’ claims. In addition to the $11,500,000 purchase price,
Amico would assume the existing obligations of the debtor companies with respect to the
statutory liens of the Township of Amherstburg for municipal taxes and the construction
liens on the condominium property.

[18] Aspart of its valuation analysis, the Monitor outlined the allocation of the
$11,500,000 purchase price in the proposed agreement of purchase and sale, explained
that it (the Monitor) had obtained independent property valuations disclosing atotal value
for the debtor companies' assets of $11,997,182, and provided its assessment of how
certain of the asset valuations compared to the purchase price of those assets in the
proposed agreement of purchase and sale. Further, the Monitor indicated that the
valuation that it had obtained of the island lands was based on a“ Devel opment
Approach”, while the appraisal of the mainland properties was based on the “ Direct
Comparison Approach”.

[19] Turning to liabilities, the Monitor stated that it had accepted secured claims
totalling $19,219,744" and lien claims of $692,011. The Monitor also noted that there
was afurther lien claim in excess of $5 million yet to be assessed by the court. The
Monitor expressed the view that “the assets of the [debtor companies| are of insufficient
value to generate any recovery for unsecured creditors’.

[20] In addition, the Monitor opined that if the plan of arrangement fails “it would be
very difficult to maximize value on aforced realization basis’. Further, the Monitor
indicated that it would be very difficult, in aliquidation scenario, “to realize values that
compare to those attainable on a going concern basis’.

[21] Among other reasons for recommending the plan of arrangement, the Monitor
referred to having discussions with Amico indicating that Amico “has long term
residential development plans for the island which would benefit the island residents

! The November 22, 2004 order lists secured claims totalling $17,688,663.16. However, as noted in paragraph 17 of
these reasons, under the plan of arrangement, Amico assumed the obligations of the debtor companies for municipal
taxes owing to the Town of Amherstburg and for the construction liens on the condominium property.

2004 CanLll 55041 (ON CA)





Page: 7

compared to aforced realization scenario”. The Monitor described the plan of
arrangement as being advantageous because “[i]t is a going concern solution that
generates higher overall returns than would be achieved in aforced realization”.

[22] Inits Eighth Report dated November 4, 2004, the Monitor reported that a maority
in number (13 of 17) of eligible Secured Creditors representing 89.6% of the value of
such secured claims voted to approve the plan of arrangement as amended at the
November 1, 2004 meeting.

The Motion Judge's Reasons

[23] Inora reasons, the motion judge noted that there are three criteriafor ng
whether a plan of arrangement should be sanctioned:

1) there must be strict compliance with all statutory
requirements,

ii) all materialsfiled and procedures carried out must be
examined to determine if anything has been done, or
purported to be done, that is not authorized by the CCAA; and

iii) the Plan must be fair and reasonable.

[24] The motion judge stated that he was satisfied that the first two criteria were met as
he had supervised the proceedings from their commencement. In deciding to approve the
plan, he referred to the following seven factors:

1) A mgjority of the secured creditors has approved the Plan.

I1) The Monitor has recommended that the Plan be
sanctioned.

lii) There was only one Plan before the court. Mr. John Oram
filed a Plan at the opening of court on this day. This Plan has
not complied with the CCAA rules and cannot be considered.

Iv) Next, the aternative to the Amico Plan is bankruptcy;
substantial, additional legal costs; and delay.
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V) Next, | find that the debt of the secured creditors exceeds
the equity.

vi) Next, the unsecured creditors will not recover under the
proposed Plan, and will not recover if the Plan is not
approved.

vii) The Plan proposes to develop the island as originally
proposed. There are no guaranteesit will be successful. If the
proposed Plan is successful, it will limit the losses of the
secured creditors and will maintain the equities of the existing
residential owners.

[25] The motion judge reviewed Randy Oram's objections and rejected them. First,
while acknowledging that the proposed Plan benefited the secured creditors only, the
motion judge found that “there is no equity in the island to satisfy any claims of the
unsecured creditors’. Second, although he agreed that the Plan does not maintain the
debtor companies as going concerns, the motion judge noted that the Plan does propose
to continue their enterprise. Third, although he accepted that, to a certain extent, the Plan
permits shortcuts in the realization of assets, the motion judge found that to be the nature
of the CCAA. He noted that there were provisions in place to safeguard the creditors and
that any issues with regard to any debt or asset could have been raised during the course
of the proceeding. Finally, the motion judge disagreed that there had been no effort to
expose the assets to the marketplace. He said that the principal of Amico had offered to
assign his position but that no one was willing to accept it, that no one had made an
aternate proposal and that valuations of the property had been filed.
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Analysis

[26] Although section 13 of the CCAA does not particularize the grounds upon which
leave to appeal may be granted, this court will grant leave “only sparingly”, when
satisfied that there are “ serious and arguable grounds that are of real and significant
interest to the parties’: Re Air Canada (2003), 45 C.B.R. (4th) 163 at para. 2 (Ont. C.A.);
Re Country Style Food Services Inc. (2002), 158 O.A.C. 30; Re Blue Range Resources
Corporation (1999), 12 C.B.R. (4th) 186 (Ont. C.A.); and Re Canadian Red Cross
Society, [2003] O.J. No. 5669 (C.A.).

[27] Inthiscase, Randy Oram submits that there are serious and arguable grounds for
suggesting that, by sanctioning Amico's Plan and granting a vesting order to a non-arm's
length purchaser, the motion judge erred in the application of the legal principlesfor
determining if a CCAA planisfair and reasonable. In particular, the Randy Oram
contends that the plan:

1) is contrary to the broad, remedial purpose of the CCAA,
namely to give debtor companies an opportunity to find away
out of financia difficulties short of other drastic remedies;

ii) isaproposal by the secured creditors for the exclusive
benefit of the secured creditors, designed to liquidate the
property of the debtor companies without regard to the
interests of the debtor companies, their lien claimants,
unsecured creditors or shareholders,

Iii) does not provide for the continued operation of the debtor
companies as going concerns,

iv) does not provide for the marketing and sale of the property
to maximize its value for all of the debtor companies
stakeholders,

V) rather than leaving unsecured creditors as an unaffected
class, releases their claims against the property, the debtor
companies, Amico, and the purchaser;

vi) eliminates any right of the debtor companies or their other
creditors or shareholders to recover anything in the event of
the profitable development of Bob-Lo Island; and
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vii) is a secured creditor only plan in circumstances where the
intended beneficiaries of the Plan may have security of
guestionable validity and priority.

[28] Inaddition, Randy Oram contends that, in the specific circumstances of this case,
rather than approving the proposed Plan, the motion judge should have required the
secured creditors to proceed with enforcing their security in the ordinary course. He
relies, in particular, on the following comments of Ground J. in Enterprise Capital
Management Inc. v. Semi-Tech Corp. (1999), 10 C.B.R. (4th) 133 at 142-143 (S.C.J):

The application now before this Court is somewhat of ararity
in that the application is brought by an applicant representing
agroup of creditors and not by the company itself asisthe
usual case...

In the absence of any indication that Enterprise [secured
creditor] proposes a plan which would consist of some
compromise or arrangement between Semi-Tech [the
Company] and its creditors and permit the continued
operation of Semi-Tech and its subsidiaries in some
restructured form, it appears to me that it would be
inappropriate to make any order pursuant to the CCAA. If the
Noteholders intended simply to liquidate the assets of Semi-
Tech and distribute the proceeds, it would appear that they
could do so by proceeding under the Trust Indenture on the
basis of the alleged covenant defaults, accelerating the
maturity date of the Notes, realizing on their security in the
shares of Singer and recovering any balance due on the Notes
by the appointment of areceiver or otherwise.

If any such steps were taken by the Noteholders, Semi-Tech
could at that time bring its own application pursuant to the
CCAA outlining arestructuring plan which would permit the
continued operation of the company and its subsidiaries and
be in conformity with the purpose and intent of the
legislation.

[29] | rgect Randy Oram's submission that the proposed appeal raises serious and
arguable grounds that satisfy the test for granting leave to appeal for nine reasons.

[30] First, athough the question of whether a plan of arrangement under which the
assets of the debtor company will be disposed of and the debtor company will not
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continue as a going concern is contrary to the purposes of the CCAA may not have been
resolved by this court, contrary to Randy Oram’ s written submissions, thisis not the first
time a secured-creditor-led plan, which operates exclusively for the benefit of secured
creditors and under which the assets of the debtor company will be disposed of and the
debtor company will not continue as a going concern, has received court approval: see Re
Anvil Range Mining Corp. (2001), 25 C.B.R. (4™ 1 (Ont. S.C.J.), aff’d on other grounds
[2002] O.J. No. 2606 (C.A.). (See aso the discussion of the purposes of the CCAA in the
cases referred to in Re Anvil Range Mining Corp., supra at para. 11 (S.C.J)).

[31] Moreover, the fact that unsecured creditors may receive no recovery under a
proposed plan of arrangement? does not, of itself, negate the fairness and reasonableness
of aplan of arrangement: Re Anvil Range Mining Corp., supra at para. 31 (C.A.).

[32] Second, this caseis distinguishable from Enterprise Capital Management and, in
any event, the comments from Enterprise Capital Management on which Randy Oram
relies are obiter. In this case, the issue to be decided by the motion judge was not whether
the CCAA procedure should be invoked by a secured creditor proposing nothing more
than aliquidation of a debtor company’ s assets, but rather it was whether a proposed plan
of arrangement put forward in the context of an ongoing CCAA proceeding was fair and
reasonable. In my view, while not irrelevant to determining whether the plan of
arrangement was fair and reasonable, the comments in Enterprise Capital Management
(which were made after Ground J. had decided that the CCAA did not apply to the debtor
company) were not made in the same context and cannot be read as determining that
issue.

[33] Third, although there was evidence before the motion judge of prior valuations
indicating a substantially higher value for the debtor companies’ assets than the
valuations obtained by the Monitor, only one of the prior valuations was actually filed
before the motion judge.® That valuation projected gross profits of US$37,400,000 for the
development of the island, based on 607 lots, 160 boat docks and a budget of
US$80,100,000. As there was no proposal before the motion judge to provide a budget of
US$80,100,000, the valuation evidence before the motion judge did not undermine the

2 As| read paragraph 7.6 of the plan of arrangement in this case, it does not provide aformal release of the debtor
companies by the unsecured creditors. However, the practical effect of the plan of arrangement is that the unsecured
creditors have no realistic prospect of recovery against the debtor companies.

% None of the valuation evidence that was before the motion judge appears to be included in the materials filed with
this court. The evidence relied upon by Randy Oram isreferred to in paras. 30-33 of the Goodwyn affidavit.
However, the one valuation that was appended as an exhibit to that affidavit was not included in the material filed on
this motion. Moreover, the valuation report obtained by the Monitor is not in the material filed on this motion.
However, there is an executive summary of the valuation attached to the Monitor's Fifth Report and the valuation
results are summarized in the Monitor’'s Seventh Report.
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Monitor's conclusion that “the assets of the [debtor companies] are of insufficient value
to generate any recovery for unsecured creditors’.

[34] Fourth, there was no valuation evidence before the motion judge to support Randy
Oram'’ s position that requiring the secured creditors to enforce their security in the
ordinary course would produce alevel of recovery in excess of that generated by the plan
of arrangement. In particular, apart from the evidence referred to in paragraph 33 of these
reasons, Randy Oram did not file valuation evidence indicating the likely return in the
event of creditor realizationsin the ordinary course.

[35] Fifth, there was no valuation evidence before the motion judge capabl e of
undermining the Monitor's conclusion that if the plan of arrangement failed “it would be
very difficult to maximize value on aforced realization basis’ and that it would be very
difficult, in aliquidation scenario, “to realize values that compare to those attainable on a
going concern basis’. As already noted, apart from the evidence referred to in paragraph
33 of these reasons, Randy Oram did not file valuation evidence indicating the likely
return in the event of creditor realizations in the ordinary course. Moreover, particularly
because the assets of the debtor companies were held in different names and were subject
to the clams of different secured creditors, the Monitor’ s conclusions are consistent with
common sense.

[36] Sixth, apart from the valuation evidence referred to in paragraph 33 of these
reasons and a general assertion that the valuation reports obtained by the Monitor did not
account for the value of the secured claims, before me, Randy Oram did not advance
specific criticisms of the valuation evidence obtained by the Monitor. In fact, the
valuation report obtained by the Monitor was not even filed on the leave motion.

[37] Inmy view, itisnot the function of avaluator to account for monies invested in an
asset. Moreover, the secured creditors approval of aplan of arrangement that did not
provide them with full recovery, the absence of conflicting valuation evidence, and the
fact that no alternative plan was forthcoming belie Randy Oram's suggestion that some
more favourable option was available.

[38] Seventh, although Randy Oram contendsthat G. S. MacL eod & Associates failed
to fulfill the obligation imposed on it in the receivership order to evaluate al options for
maximizing the value of the debtor companies assets and to report to the court
concerning itsfindings, G. S. MacLeod & Associates contests the existence of that
obligation, and the receivership order is not before me. Even if G. S. MacLeod &
Associates had the obligation that Randy Oram relies on, it was open to Randy Oram to
seek an order in the CCAA proceeding compelling G. S. MacLeod & Associates to fulfill
that obligation. Randy Oram did not do so.
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[39] Eighth, although Randy Oram submits that the validity of many of the secured
creditors’ claimsis suspect, in my view, the fact that the claims procedure permitted any
creditor to challenge the Monitor’ s determination of a particular claim by appealing to the
court is a complete answer to this proposed ground of appeal.

[40] | am awarethat Randy Oram contends that the Monitor has acknowledged that, for
avariety of reasons (including the short time for reviewing creditors claims, the
iIncomplete records of the debtor companies and the complexity of certain claims), its
analysis of the creditors claimswas limited. In addition, he submits that the principal
development company was insolvent as of 2000, therefore calling into question the
validity of any security granted after that date. However, given that Randy Oram and the
other unsecured creditors had the opportunity to raise any and all such concernsin court,
within the context of the CCAA claims procedure, | fail to see how this submission raises
a serious issue on appeal .

[41] Ninth, athough the plan of arrangement did not provide for the debtor companies
to continue as going concerns, it did propose continuing their enterprise, including the
aspects of the enterprise that would provide continuing benefits to the existing residents
of theidand e.g. the ferry service.

[42] Based on the foregoing reasons, | conclude that Randy Oram failed to demonstrate
arguable grounds for appealing the motion judge’ s finding that “the debt of the secured
creditors exceeds the equity [in the debtor companies’ property]”. Randy Oram has not
therefore established any reasonable possibility that he has an economic interest in the
assets forming the subject matter of the proposed appeal. In addition, | conclude that to
the extent there may be any arguable merit in the issue of whether the proposed plan of
arrangement was contrary to the purposes of the CCAA, Randy Oram failed to
demonstrate that there is sufficient merit in that issue to justify granting leave to appeal in
the circumstances of this case.

[43] AsI have concluded that Randy Oram did not meet the test for granting leave to
appeal, it is not necessary that | determine whether registration of the vesting order on
November 25, 2004 renders the proposed appeal moot. However, | do not accept Randy
Oram's submission that the fact that the recipient of the vesting order was anon-arm’s
length party somehow changes the considerations leading to the conclusion that,
following registration, a vesting order is no longer subject to appeal: see Re Regal
Constellation Hotel Ltd., [2004] O.J. No. 2744 (C.A.). | aso note that Randy Oram did
not provide an explanation for failing to seek terms that would have permitted him to
appeal the vesting order. Both of these factors militate against the viability of the
proposed appeal .
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Disposition
[44] Based on the foregoing reasons, the motion for leave to appeal is dismissed.

[45] The parties agreed that $10,000 was a reasonable figure for costs of the leave
motion. However, Randy Oram did not agree that Amico and the Monitor should each be
entitled to costsin that amount. | agree.

[46] Inmy view, since Amico did not file afactum addressing the merits of the leave
motion, and since the Monitor did not file afactum at all, a global award of $10,000
would be excessive. In the circumstances, costs of the leave motion are awarded to
Amico and the Monitor on a partial indemnity basis, fixed at $4,000 in favour of Amico
and $2,500 in favour of the Monitor, both inclusive of disbursements and applicable
G.ST.

“Janet Simmons J.A.”
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Woodward's Ltd., Re, 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257, 1993 CarswelIBC 530
(B.C. S.C.) — considered

Statutes considered:

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 11 —referred to
s. 11(4) — considered

s.11.2[en. 1997, c. 12, s. 124] — referred to
Rules consider ed:

Rules of Court, 1990, B.C. Reg. 221/90
Generally — referred to

Words and phrases consider ed:
staying, restraining and prohibiting

[Thewords"staying", "restraining” and "prohibiting" in s. 11(4) of the Companies Creditors
Arrangement Act, R.S.C. 1985, c. C-36 are] not intended . . . to relieve the debtor
company from the performance of affirmative obligations which arise subsequent to the
implementation of the plan of compromise or arrangement.

APPLICATION by debtor group of companies for order authorizing calling of creditor meetings
to consider plan of arrangement; APPLICATION by group of secured creditorsfor order allowing
them to vote on plan, order authorizing them to file own plan and other ordersrelating to invalidity
of plan.

Tysoe J.:

1 Therearetwo competing motions before the Court in these proceedings under the Companies
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA"). The first is a
motion of the Petitioners (the "Doman Group") for an order authorizing the calling of creditor
meetings to consider a plan of compromise or arrangement prepared by the Doman Group (the
"Reorganization Plan" or the "Plan"). The second motion is an application by a group of secured
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creditors called the Ad Hoc Committee of Senior Secured Noteholders (the "Senior Secured
Noteholders Committee") for numerous orders, including orders relating to the invalidity of the
Reorganization Plan, allowing the Senior Secured Noteholdersto vote on the Plan and authorizing
the Senior Secured Noteholders Committee to file its own secured creditor Plan.

2  One of the arguments which the Senior Secured Noteholders Committee wished to advance
related to the congtitutionality of the Court varying the terms of a contract in the absence of
enabling provincial legisation. The Senior Secured Noteholders Committee applied to adjourn
all of the applications so that the necessary notice for constitutional questions to the Attorneys
General of British Columbia and Canada could expire. | refused the adjournment on the basis that
the constitutional question can be argued upon the expiry of the notice periodsif it isstill necessary
to do so. Accordingly, my rulings at this stage are subject to the constitutional challenge by the
Senior Secured Noteholders Committee and nothing | say in these Reasons for Judgment should
be construed as a determination of the constitutional validity of such rulings.

3 The Doman Group has the following four principal types of creditors:

(@) the Senior Secured Noteholders which are owed US$160 million and who hold
security over most, but not all, of the fixed assets of the Doman Group;

(b) the Unsecured Noteholders which are owed US$513 million;

(c) the lender which provides the Doman Group with an operating line of credit and
which holds security against its current assets; and

(d) unsecured trade creditors which are owed in the range of $20 to $25 million.

4 The Reorganization Plan seeks to compromise only the indebtedness of the Unsecured
Noteholders and the unsecured trade creditors. It is proposed that the unsecured trade creditorswill
be paid in full up to an aggregate ceiling or cap amount of $23.5 million. The Reorganization Plan
provides that the Unsecured Noteholders are to receive US$112,860,000 Junior Secured Notes
plus 85% of the sharesin the Doman Group (with the existing sharehol ders retaining the remaining
15% of the shares). The Junior Secured Notes are to be secured in second position against the
assets subject to the security of the Senior Secured Noteholders.

5 The Senior Secured Noteswereissued pursuant to a Trust Indenture dated as of June 18, 1999
(the"Trust Indenture"). The principal amount of the Senior Secured Notesis due on July 1, 2004.
The Doman Group is in default of the payment of the interest due on the Senior Secured Notes
but it is intended that the overdue interest be paid upon implementation of the Reorganization
Plan. The Trust Indenture has the usual types of events of default, including the commencement
of proceedings under the CCAA, non-payment of principal or interest on indebtedness owed by
the Doman Group to the Senior Secured Noteholders or to other parties and the failure to remedy
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a breach of any of the provisions of the Trust Indenture within 30 days after notice of the breach
has been given to the Doman Group. It also hasthe usual provision enabling the Trustee under the
Trust Indenture or a specified percentage of the holders of the Senior Secured Notes to accelerate
payment of the indebtedness upon the occurrence of an event of default and to thereby make all
monies owing on the notes to be immediately due and payable.

6  Sections 4.13 and 4.16 of the Trust Indenture are also relevant to the present applications.
Section 4.13 reads as follows:

(a) The Company shall not, and shall not permit any of its Restricted Subsidiariesto, directly
or indirectly, create, incur, assume or suffer to exist any Lien on any property or asset now
owned or hereafter acquired, or any income or profitstherefrom or assign or convey any right
to receive income therefrom, except Permitted Liens (provided that Liens on Note Collateral
or any portion thereof shall be governed by clause (b) of this Section 4.13) unless (i) in the
case of Liens securing Indebtedness which is subordinated to the Notes and the Guarantees,
the Notes and the Guarantees are secured by a Lien on such property, assets, income, profits
or rights that is senior in priority to such Liens and (ii) in all other cases, the Notes and the
Guarantees are equally and ratably secured.

(b) The Company shall not, and shall not permit of its Restricted Subsidiaries to, directly
or indirectly, create, incur, assume or suffer to exist any Lien on any property or asset now
owned or hereafter acquired that constitutes Note Collateral, any income or profits from any
Note Collateral or to assign or convey any right to receive income from any Note Collateral,
except for Permitted Note Collateral Liens.

Section 4.16 reads, in part, as follows:

Upon the occurrence of a Change of Control, each Holder of Notes shall have the right to
require the Company to repurchaseall or any part (equal to U.S. $1,000 or an integral multiple
thereof) of such Holder's Notes pursuant to the offer described below (the " Change of Control
offer") at an offer pricein cash equal to 101% of the aggregate principal amount thereof plus
accrued and unpaid interest, if any, and Liquidated Damages, if any, to the date of purchase
(the "Change of Control Payment"). Within 10 days following any Change of Control, the
Company shall mail a notice to each Holder stating: (1) that the Change of Control offer is
being made pursuant to the covenant entitled " Change of Control” and that all Notes tendered
will be accepted for payment; (2) the purchase price and the purchase date, which will be no
earlier than 30 days nor later than 40 days from the date such notice is mailed and which shall
be the same date as the Change of Control Payment Date with respect to the 1994 Notes and
the 1997 Notes (the "Change of Control Payment Date"); ...

On the Change of Control Payment Date, the Company shall, to the extent lawful, (1) accept
for payment Notes or portions thereof tendered pursuant to the Change of Control Offer, (2)
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deposit with the Paying Agent an amount equal to the Change of Control Payment in respect
of al Notes or portions thereof so tendered and (3) deliver or cause to be delivered to the
Trustee the Notes so accepted ...

7 The Reorganization Plan does not seek to compromise the indebtedness owed to the
Senior Secured Noteholders. However, the Senior Secured Noteholders maintain that they are
affected or prejudiced by the Reorganization Plan. They point to sections 4.12, 6.2 and 6.3 of the
Reorganization Plan, the relevant portions of which read as follows:

4.12 Waiver of Defaults and Permanent I njunction
From and after the Effective Date:

(@) al Creditors and other Persons (including Unaffected Creditors) shall be deemed
to have waived any and all defaults of the Doman Entities then existing or previously
committed by the Doman Entities or caused by the Doman Entities, or non-compliance
with any covenant, warranty, representation, term, provision, condition or obligation,
express or implied, in any contract, credit document, agreement for sale, lease or
other agreement, written or oral, and any and al amendments or supplements thereto,
existing between such Person and the Doman Entities, including a default under a
covenant relating to any other affiliated or subsidiary company of Doman other than the
Doman Entities, and any and all notices of default and demands for payment under any
instrument, including any guarantee, shall be deemed to have been rescinded,;

(b) a permanent injunction shall be pronounced on the terms of the Final Order against
Creditors and all other Persons (including Unaffected Creditors) having contractual
relationships with any of the Doman Entities with respect to the exercise of any right
or remedy contained in the instruments evidencing such contractual relationships or at
law generally, which might otherwise be available to such Creditors or other Persons as
aresult of thefiling of the CCAA Proceedings, the content of the Plan, implementation
of the Plan, any action taken by the Doman Entities or any third party pursuant to the
Plan or the Final Order either before or after the Plan Implementation Date, or any
other matter whatsoever relating to the CCAA Proceedings, the Plan, or the transactions
contemplated by the Plan; and

(c) the Doman Entities may in all respects carry on as if the defaults, non-compliance,
rights and remedies referred to in this section 4.12 had not occurred.

6.2 Effect of Final Order:

In addition to sanctioning the Plan, the Final Order shall, among other things:
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(f) confirm that all executory contracts, security agreements and other contractual
relationships to which the Doman Entities are parties are in full force and effect
notwithstanding the CCAA Proceeding or this Plan and its attendant compromises,
and that no Person party to such an executory contract, security agreement or other
contractual relationship shall be entitled to terminate or repudiate its obligation under
such contract or agreement, or to the benefit of any right or remedy, by reason of the
commencement of the CCAA Proceeding or the content of the Plan, the Change of
control of Doman resulting from the Plan, the compromises extended under the Plan,
the issuance of the Junior Secured Notes, or any other matter contemplated under the
Plan or the Final Order; and

(g) confirm and give effect to the waivers, permanent injunctions and other provisions
contemplated by section 4.12 of the Plan.

6.3 Conditions Precedent to | mplementation of Plan:

The implementation of this Plan shall be conditional upon the fulfilment of the following
conditions:

(a) Court Approval

Pronouncement of the Final Order by the Court on the terms contemplated by Section
6.2 and otherwise acceptable to the Doman Entities.

The term "Unaffected Creditors' used in Section 4.12 includes the Senior Secured Noteholders.

8 The application of the Doman Group is relatively limited in scope because it ssmply
seeks authorization to hold creditor meetings to consider the Reorganization Plan. However,
it is common ground that | should not authorize the holding of the creditor meetings if the
Reorganization Plan cannot be sanctioned by the Court following the holding of the creditor
meetings or if the implementation of the Reorganization Plan is contingent on the Court granting
an order which it has no jurisdiction to make or would not otherwise make.

9 Counsdl for the Doman Group submitted that the sole issue is whether the Court has the
jurisdiction to grant a stay under s. 11(4) of the CCAA in the form of the permanent injunction
specified under clause (b) of the Section 4.12 of the Reorganization Plan. | do not agree. In
particular, clause (a) of Section 4.12 purports to bind Unaffected Creditors, which include the
Senior Secured Noteholders, by deeming them to have waived all defaults under instruments
between them and the Doman Group. | agree with the counsel for the Senior Secured Noteholders
Committee that creditors of debtor company under the CCAA cannot be bound by the provisions
of aplan of compromise or arrangement if they have not been given the opportunity to vote on it:
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see Menegon v. Philip Services Corp., [1999] O.J. No. 4080 (Ont. S.C.J. [Commercial List]) at
para. 38. It would be inappropriate for me to authorize the calling of creditor meetings to consider
the Reorganization Plan when | know that this Court would refuse to sanction it on the basis that
it purports to bind parties who were not given the opportunity to vote on it.

10  However, my conclusion in this regard does not mean that | should accede to the request
of the Senior Secured Noteholders Committee for the right to vote on the Reorganization Plan. In
view of the submission made by the counsel for the Doman Group that the Plan was not intended to
affect therights of the Senior Secured Noteholders, | believe that the Doman Group should first be
given the opportunity to propose a revised Reorganization Plan which does not include reference
to Unaffected Creditorsin clause (a) of Section 4.12 or any other provision which purportsto bind
parties who are not given the opportunity to vote on the Plan.

11 | next turn my attention to clause (b) of Section 4.12, which is the provision upon which
| believe counsel for the Doman Group is relying to prevent Senior Secured Noteholders from
acting on their security following the implementation of the Reorganization Plan. Although the
permanent injunction contemplated in this clause is mentioned in the Reorganization Plan, itisnot,
strictly speaking, part of the Plan. Rather, the granting of theinjunction isacondition precedent in
the implementation of the Plan. The result of thisdistinction isthat the Plan itself does not purport
to bind the Senior Secured Noteholdersin thisregard and they are not entitled to vote on the Plan.
Thus, the question becomes whether the Court has the jurisdiction to grant such an injunction
because, if it does not have thejurisdiction, there would be no point in convening creditor meetings
to consider a plan containing a condition precedent which cannot be fulfilled.

12 The Court is given the power to grant stays of proceedings by s. 11(4) of the CCAA, which
reads as follows:

(4) A court may, on an application in respect of a company other than an initial application,
make an order on such term as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems
necessary, all proceedings taken or that might be taken in respect of the company under
an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

13 Sincethere-emergenceof the CCAA inthe 1980s, the Courts have utilized the stay provisions
of the CCAA in avariety of situations for a purpose other than staying creditors from enforcing
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their security or otherwise preventing creditors from attempting to gain an advantage over other
creditors. One of the seminal decisionsis Norcen Energy Resources Ltd. v. Oakwood Petroleums
Ltd. (1988), 72 C.B.R. (N.S.) 1 (Alta. Q.B.), where the Court stayed the ability of ajoint venture
partner of a debtor company from relying on the insolvency of the debtor company to replace it
as the operator under a petroleum operating agreement.

14  Two other prominent examples are T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen.
Div.) and Playdium Entertainment Corp., Re(2001), 31 C.B.R. (4th) 302 (Ont. S.C.J. [Commercial
List]), as supplemented at (2001), 31 C.B.R. (4th) 309 (Ont. S.C.J. [Commercial List]). Inthe T.
Eaton Co. case, tenants in shopping centres in which Eaton's was also a tenant were prevented
during the restructuring period from terminating their leases on the basis of co-tenancy clausesin
their leases requiring anchor stores such as Eaton's to stay open. In the Playdium Entertainment
Corp. decision, the Court approved an assignment of an agreement in conjunction with a sale
in a failed CCAA proceeding where the other party to the agreement, which had a contractual
right to consent to an assignment, was objecting to the assignment. As the Court in the Playdium
Entertainment Corp. case relied on s. 11(4) of the CCAA, | assume that the Order prevented the
other party to the agreement from terminating the assigned agreement as a result of the failure to
obtain its consent to the assignment. | was also referred to my decision in Woodward's Ltd., Re
(1993), 17 C.B.R. (3d) 236 (B.C. S.C.), where | relied on the inherent jurisdiction of the court to
stay the calling on letters of credit issued by third parties at the instance of the debtor company.

15 Thelaw isclear that the court hasthejurisdiction under the CCAA to impose astay during the
restructuring period to prevent a creditor relying on an event of default to accel erate the payment
of indebtedness owed by the debtor company or to prevent a non-creditor relying on a breach of
a contract with the debtor company to terminate the contract. It is also my view that the court has
similar jurisdiction to grant a permanent stay surviving the restructuring of the debtor company in
respect of events of default or breaches occurring prior to the restructuring. In thisregard, | agree
with the following reasoning of Spence J. at para. 32 of the supplementary reasons in Playdium
Entertainment Corp. :

In interpreting s. 11(4), including the "such terms" clause, the remedial nature of the CCAA
must be taken into account. If no permanent order could be made under s. 11(4) it would not
be possible to order, for example, that the insolvency defaults which occasioned the CCAA
order could not be asserted by the Famous Players after the stay period. If such an order
could not be made, the CCAA regime would prospectively be of little or no value because
even though acompromise of creditor claims might be worked out in the stay period, Famous
Players (or for that matter, any similar third party) could then assert the insolvency default
and terminate, so that the stay would not provide any protection for the continuing prospects
of the business. In view of the remedial nature of the CCAA, the Court should not take such
arestrictive view of the s. 11(4) jurisdiction.
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16  Spence J. made the above comments in the context of athird party which had a contract
with the debtor company. In my opinion, the reasoning applies equally to a creditor of the
debtor company in circumstances where the debtor company has chosen not to compromise the
indebtednessowedtoit. Thedecisionin Smoky River Coal Ltd., Re, 1999 ABCA 179 (Alta. C.A.)is
an example of apermanent stay being granted in respect of acreditor of the restructuring company.

17  Accordingly, itismy view that the court does have thejurisdiction to grant a permanent stay
preventing the Senior Secured Notehol ders and the Trustee under the Trust Indenture from relying
on events of default existing prior to or during the restructuring period to accel erate the repayment
of the indebtedness owing under the Notes. It may be that the court would decline to exercise its
jurisdiction in respect of monetary defaults but this point is academic in the present case because
the Doman Group does intend to pay the overdue interest on the Notes upon implementation of
the Reorganization Plan.

18 The second issue is whether the court has the jurisdiction to grant a permanent stay to
prevent the Senior Secured Noteholders and the Trustee under the Trust Indenture from relying
on abreach of Section 4.13 of the Trust Indenture to accelerate payment of the indebtedness owed
on the Notes. The potential breach under Section 4.13 would be occasioned by the Doman Group
granting second ranking security to the Unsecured Noteholders upon the implementation of the
Reorganization Plan. | usetheterm "potential breach" because counsel for the Doman Group takes
the position that the granting of this security would not contravene the provisions of Section 4.13.

19 | have decided that | should decline to make a determination of thisissue because | did not
receive the benefit of detailed submissions on the interpretation of Section 4.13 and the defined
terms used in that Section. Counsel for the Doman Group simply argued that the wording was
circular or ambiguous and noted that the definition of Permitted Indebtedness could include a
refinancing of the Unsecured Notes. Counsel for the Senior Secured Noteholders Committee took
the position, without elaboration, that Section 4.13 would be breached if the proposed security
were to be granted. If the granting of the security would not contravene Section 4.13, then it
would not be necessary for the court to grant a permanent stay preventing the acceleration of the
indebtedness owing on the Notes as a result of the granting of the security and the issue would
be academic. In my opinion, it is not appropriate for me to decide a potentially academic issue
and | decline to do so.

20 The third issue is whether the court has the jurisdiction to effectively stay the operation
of Section 4.16 of the Trust Indenture. Although | understand that there is an issue as to whether
the giving of 85% of the equity in the Doman Group to the Unsecured Noteholders as part of the
reorganization would constitute a change of control for the purposes of the current version of the
provincial forestry legislation, counsel for the Doman Group conceded that it would constitute a
Change of Control within the meaning of Section 4.16.
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21 The language of s. 11(4) of the CCAA, on a literal interpretation, is very broad and the
case authorities have held that it should receive a liberal interpretation in view of the remedial
nature of the CCAA. However, in my opinion, aliberal interpretation of s. 11(4) does not permit
the court to excuse the debtor company from fulfilling its contractual obligations arising after the
implementation of a plan of compromise or arrangement.

22 In my view, there are numerous purposes of stays under s. 11 of the CCAA. One of the
purposes is to maintain the status quo among creditors while a debtor company endeavours to
reorganize or restructure its financial affairs. Another purpose is to prevent creditors and other
parties from acting on the insolvency of the debtor company or other contractual breaches caused
by the insolvency to terminate contracts or accel erate the repayment of the indebtedness owing by
the debtor company when it would interfere with the ability of the debtor company to reorganize
or restructure its financial affairs. An additional purpose is to relieve the debtor company of the
burden of dealing with litigation against it so that it may focus on restructuring itsfinancial affairs.
As | have observed above, a further purpose is to prevent the frustration of a reorganization or
restructuring plan after its implementation on the basis of events of default or breaches which
existed prior to or during the restructuring period. All of these purposes are to facilitate a debtor
company in restructuring its financial affairs. On the other hand, it is my opinion that Parliament
did not intend s. 11(4) to authorize courts to stay proceedings in respect of defaults or breaches
which occur after the implementation of the reorganization or restructuring plan, even if they arise
as aresult of the implementation of the plan.

23  Inthe present case, the obligation of the Doman Group to make an offer under Section 4.16
of the Trust Indenture does not arise until ten days after the Change of Control. The Change of
Control will occur upon the implementation of the Reorganization Plan, with the result that the
obligation of the Doman Group to make the offer does not arise until a point in time after the
Reorganization Plan has been implemented. Thisis acritical difference in my view between this
case and the authorities relied upon by the counsel for the Doman Group.

24 Section 11(4) utilizes the verbs "staying”, "Restraining” and "prohibiting". These verbs
evince an intention of protecting the debtor company from the actions of others, including
creditors and non-creditors, while it is endeavouring to reorganize its financial affairs. This
wording is not intended, in my view, to relieve the debtor company from the performance of
affirmative obligations which arise subsequent to the implementation of the plan of compromise
or arrangement. In the context of this case, the Doman Group is endeavouring to rely on s. 11(4)
to relieve itself of the obligation to make an offer to repurchase the Senior Secured Notes upon a
Change of Control. In my opinion, this goes beyond any liberal interpretation of s. 11(4).

25 Counsel for Doman Group submitted that the proposed i njunctionisno morethan arestriction
upon an acceleration clause. Even if that is the case, it is an acceleration clause which does not
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become operative until after the restructuring has been completed. It is not a provision which the
Senior Secured Noteholders are entitled to enforce as a result of an event of a default or breach
occurring or existing prior to or during the restructuring period.

26 There is no doubt that courts have power under s. 11(4) to interfere with the contractual
relations during the restructuring period. It is my opinion, however, that s. 11(4) does not give
the power to courts to grant permanent injunctions as a means to permit a debtor company to
unilaterally and prospectively vary the terms of a contract to which it is a party.

27 Counsel for the Doman Group also submitted that the court has the inherent jurisdiction
to restrain the Doman Group from making the offer under Section 4.16 of the Trust Indenture,
much in the same way as | exercised the court's inherent jurisdiction in Woodward's Ltd., prior
to the enactment of s. 11.2 of the CCAA to restrain third parties from calling on letters of credit
issued by afinancial institution at the instance of the debtor company. The court has the inherent
jurisdiction during the restructuring period to "fill in gaps" in the CCAA or to "flesh out the bare
bones' of the CCAA in order to give effect to its objects: see Westar Mining Ltd., Re (1992), 14
C.B.R. (3d) 88 (B.C. S.C.) a p. 93 and Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div.
[Commercial List]) at p. 110. In my view, the Doman Group is not asking the court to fill in gaps
in the CCAA during the restructuring period. Rather, it is asking the court to go beyond the type
of stay contemplated by Parliament when it enacted s. 11(4) of the CCAA.

28  Inthe event that | am mistaken and the court does have the jurisdiction to grant a stay in
respect of the operation of Section 4.16 of the Trust Indenture, | would exercise my discretion
against the granting of such a stay on the basis of the current circumstances. The absence of a
permanent injunction in relation to Section 4.16 will not necessarily frustrate the restructuring
efforts of the Doman Group. Apart from any compromise which may be negotiated between the
Doman Group and the Senior Secured Noteholders, it isfar from acertainty that the Senior Secured
Noteholders will accept an offer made by the Doman Group under Section 4.16 to purchase the
Notes at 101% of their face value. Indeed, counsel for the Doman Group suggested that in light of
the 12% interest rate applicable to the Notes and prevailing interest rates, the Noteholders would
not want to accept the offer of a 1% premium because they would not be able to reinvest the funds
at aninterest rate as high as 11%. Counsel went so far asto characterize theright of repurchase and
associated premium as "illusory benefits'. In addition, it may be possible for the Doman Group
to restructure its financial affairs in afashion which does not involve a Change of Control while
the Senior Secured Notes are outstanding. Finally, the Doman Group has not made any effort to
negotiate an accommodation with the Senior Secured Noteholders.

29 Although | have agreed with the reasoning of Spence J. at para. 32 of the Playdium
Entertainment Corp. decision, | should not be interpreted as agreeing with the correctness of
the conclusion in Playdium Entertainment Corp.. | have some reservations with respect to its
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conclusion but, as Playdium Entertainment Corp. is clearly distinguishable from the present case,
it is not necessary for me to decide whether or not it should be followed.

30 For these reasons, | conclude that the court does not have the jurisdiction to grant the
permanent injunction contemplated by Section 4.12 (b) of the Reorganization Plan, at least as it
relatesto Section 4.16 of the Trust Indenture. Hence, it would be inappropriate for me to authorize
the calling of creditor meetings to consider the Reorganization Plan in its present form because
the condition precedent contained in section 6.3(a) of the Plan cannot be satisfied. | dismiss the
application of the Doman Group, with liberty to re-apply in respect of a revised Reorganization
Plan.

31 Inaddition to seeking an order allowing them to vote on the Reorgani zation Plan, the Senior
Secured Noteholder Committee applied for an order authorizing it to file a secured creditor plan
of arrangement or compromise and an order directing the Doman Group to pay all of its costs.

32 The form of the proposed secured creditor plan was attached to one of the affidavits.
In essence, it includes the terms upon which the Senior Secured Noteholders represented by the
Committee are prepared to waive breaches of the Trust I ndenture occasioned by therestructuring of
the Doman Group and to amend the Trust Indenture to allow the restructuring. One of these terms
is the payment of afee equal to 3% of the face value of the Senior Secured Notes (approximately
US$5 million).

33 | amnot prepared to allow the Senior Secured Noteholders Committee to file its own plan.
If such aplan werefiled and approved by the Senior Secured Noteholders, they would accomplish
the same thing which they are complaining that the Doman Group was endeavouring to achieve
through the permanent injunction; namely, aunilateral variation of thetermsof the Trust Indenture
without the agreement of the other party to the Trust Indenture. Such a plan may aso have the
effect of giving the Senior Secured Noteholders a veto power in respect of the Doman Group's
restructuring.

34  The Senior Secured Noteholders Committee has not demonstrated a basis for the requested
order that the Doman Group should pay all of its costs. The committee was presumably formed
so that the Noteholders could act to protect or advance their own interests. It is not a committee
requested by the Doman Group or constituted by the Court. The Noteholders may be entitled to
some or all of such costs pursuant to the provisions of the Trust Indenture but that issue is not
before me. Asto the costs of these applicationsin the context of the Rules of Court, there has been
divided success and | direct that each party bear own costs.

35 | dismiss the applications of the Committee for an order in relation to a secured creditor
plan and an order in relation to its costs.
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36 If the Senior Secured Noteholders Committee still wishes to pursue the constitutional
guestion, arrangements for a hearing may be made through Trial Division. However, as | am
not granting the application of the Doman Group for an order authorizing the calling of creditor
meetings to consider the Reorganization Plan in its present form, it would seem to me that any
such hearing should await the issuance of arevised form of the Plan.

Order accordingly.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Newbould J.

[1] This is a contest between two competing CCAA applications. One is proposed by the
debtor Crystallex International Corporation (“Crystallex”) and one is proposed by Crystallex's
principal creditor, the noteholders under a 2004 Trust indenture (the “Noteholders’) who are
represented by the trustee Computershare Trust Company of Canada. Both Crystallex and the
Noteholders agree that a CCAA application is appropriate. They disagree over which application
should proceed.
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[2] This is not the first contest between Crystallex and the Noteholders. On two previous
occasions the Noteholders applied for a declaration that there had been a "Project Change of
Control" within the meaning of the trust indenture which, if it were the case, would have
required Crystallex to purchase the notes of the Noteholders before their maturity at 102% of par
value plus accrued interest. Both applications were dismissed.

[3] Both CCAA applications were filed on December 22, 2011, the day before the notes held
by the Noteholders became due. | heard argument on December 23, 2011 and on that day made
an Initial Order in the application brought by Crystallex and dismissed the application by the

Noteholders, with reasons to follow. These are my reasons.

Business of Crystallex

[4] The business of Crystallex and its difficulties in Venezuela are referred to in some detail
in the two prior decisions dismissing the Noteholders' applications. It is not necessary to review

here al of those details. A few will suffice.

[5] The principal asset of Crystallex is its right to develop the Las Cristina gold project in
Venezuela. Las Cristinasis one of the largest undeveloped gold deposits in the world containing

indicated gold resources of approximately 20.76 million ounces.

[6] Crystallex obtained the right to mine the Las Cristinas project in September 2002 through
a Mining Operation Contract (the “MOC”) with the Corporacion Venezolana de Guayana (the
“CVG"), astate-owned Venezuelan corporation. Crystallex’s position isthat it complied with all
of its obligations under the MOC and that neither the CVG nor the Government of Venezuela
raised any material concerns about lack of compliance. The CVG confirmed on severa

occasions that the MOC was in good standing and that Crystallex was in compliance with it.

[7] On February 3, 2011, CVG purported to “unilaterally rescind” the MOC. CVG
rationalized its termination of the contract for reasons of “expediency and convenience” and

because Crystallex had allegedly “ceased activities for over ayear” on the project. Crystalex’s

2011 ONSC 7701 (CanLll)
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position is that it did not cease activities. It was maintaining the mining site in a shovel-ready
state and was awaiting receipt of an environmental permit which the Ministry of Environment
advised would beissued, and for which the Ministry sent Crystallex a bill that Crystallex paid.

[8] On February 16, 2011 Crystallex filed a Request for Arbitration with the International
Centre for the Settlement of Investment Disputes (“ICSID”) against Venezuela pursuant to a
Bilateral Investment Treaty between Canada and Venezuela. ICSID is a mechanism through
which private investors can seek legal redress against a foreign government for conduct that

might be otherwise immune from suit.

[9] In the arbitration, Crystalex claims restitution of the MOC, issuance of the
environmental permit and compensation for interim losses. In the alternative, Crystallex seeks

compensation of $3.8 hillion for the value of its investment.
Crystallex'sliquidity crisis

[10] Crystallex has a number of liabilities, the most of significant of which is liability of
approximately $100 million in senior unsecured notes that were issued pursuant to a Trust
Indenture dated December 23, 2004. The notes fell due on December 23, 2011. In addition,
Crystallex has other liabilities of approximately Cdn. $1.2 million and approximately US $8

million.

[11] The principal asset of Crystalex is its arbitration claim of US$3.8 hillion against
Venezuela. In addition, Crystallex has mining equipment with a book value of approximately
$10.1 million and cash of approximately $2 million.

[12] Because of Venezuela's refusal to alow Crystallex to exploit Las Cristinas, Crystallex
did not have the funds to pay out the 2004 notes on December 23, 2011. It is Crystallex's belief
that a settlement of the arbitration claim or recovery on an arbitration award will result in

Crystallex receiving cash far in excess of what isrequired to pay al of its creditorsin full.

Crystallex application
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[13] The Crystalex application seeks the authority to file a plan of compromise and
arrangement, an order that it remain in possession of its assets with the authority to continue to
pursue the arbitration against Venezuela and continue to retain al of the various experts
necessary for that purpose. It seeks adirectors and officers’ indemnity and charge not exceeding
$10 million to the extent that they do not have directors' and officers’ insurance, which insurance
may not be subrogated, and an administration charge of $3 million to cover the expenses of the

Monitor, Crystallex and their solicitors.

[14] Crystallex also seeks authority to pursue all avenues of interim financing or arefinancing
of its business and to conduct an auction to raise interim or DIP financing pursuant to procedures
approved by the Monitor. Crystallex has aready received expressions of interest in DIP
financing and an unsolicited offer of DIP financing from Tenor Capital Management. However
the board of directors of Crystallex was not comfortable accepting the terms of the proposed DIP
without a broader canvas of the market to determine if there were more favourable terms

available.
Noteholders application

[15] The affidavit of Mr. Mattoni filed on behalf of the Noteholdersis critical of the actions of
Crystallex taken since at least the time that litigation between the two parties commenced in
December 2008. It states that the Noteholders instructing Computershare hold approximately
77% of the outstanding notes and have made it clear that they will never support a restructuring
that does not repay them in full immediately or which keeps the current management and board
in aposition of control going forward.

[16] The Noteholders propose a Plan of Compromise and Reorganization to be authorized in

the Initial Order, which contemplates:

@ New common shares will be issued by Crystallex and al existing shares will be
cancelled without any repayment of capital or other compensation.

(b) The Plan will involve a structured process by which there will be an attempt to
raise sufficient new equity fundsto repay all of the creditorsin full.
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(© The existing shareholders will be entitled first to subscribe for the new common
shares. Any new common shares not taken by the existing shareholders may be
subscribed for by new investors.

(d) If the new common share offering is not fully subscribed for, then it will not
proceed and the claims of creditors will be satisfied through a pro rata conversion
of those claims to equity, such that all existing debt holders would become the
equity holders and Crystallex would be debt-free.

[17] The Plan contemplates a meeting of creditors to vote on the plan of arrangement and
reorganization after a claims bar process has taken place.

[18] The Initial Order proposed by the Noteholders provides that Crystallex shall carry on
only such operations as are necessary to facilitate and implement the Plan and may continue to
retain employees, consultants etc. to the extent necessary to facilitate and implement the Plan. It
contains no ability of Crystallex to pursue the arbitration or to seek DIP or permanent

refinancing.

[19] In short, if the CCAA application of the Noteholders succeeds, it will mean that the
interests of the current equity holders will be immediately cancelled.

Analysis

[20] The CCAA is intended to provide a structured environment for negotiation of
compromises between a debtor company and its creditors for the benefit of both. Where a debtor
company redlisticaly plans to continue operating or to otherwise deal with its assets but it
requires the protection of the court in order to do so and it is otherwise too early for the court to
determine whether the debtor company will succeed, relief should be granted under the CCAA.
See Re Lehndorff General Partner Ltd., (1993), 17 C.B.R. (3d) 24, per Farley J. The benefit to a

debtor company could, depending upon the circumstances, mean a benefit to its shareholders.

[21] It is clear that the CCAA serves the interests of a broad constituency of investors,
creditors and employees. See Hong Kong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4
C.B.R. (3d0 311 (B.C.C.A.). See dso Janis P. Sarra, Rescue! The Companies Creditors
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Arrangement Act (Thomson Carswell) at p.60. Thus it is appropriate at this stage to consider the
interests of the shareholders of Crystallex.

[22] In my view, to cancel the shares of the existing shareholders at this stage is premature.
The value of the gold at Las Cristinas is staggering. Las Cristinas contains at least 20,000,000
ounces of gold. At today's gold prices, the gold has increased in value by approximately $20
billion since Crystallex acquired its rights under the MOU. Crystallex's damage claim is for $3.8

billion.

[23] No one can be sanguine about the outcome of the arbitration. The noteholders, however,
have not argued that the arbitration will not succeed, which is not surprising, because if their
Plan is accepted, they may well end up owning Crystallex and pursuing the arbitration for their
own gain. Mr. Swan stated in argument that the Noteholders do not intend to stand in the way of
the arbitration claim. | dealt with the issue of CVG having grounds to rescind the CV G contract
in my reasons of September 29, 2011 on the second attempt by the Noteholders to obtain a
declaration that there had been a "Project Change of Control” and stated that while the issue of
whether CVG breached its contractual provisions purporting to rescind the CVG contract is a
matter for the arbitration, the noteholders had not established that CVG had grounds to rescind
the CVG contract. Thereis no new evidence before me to suggest otherwise.

[24] Crystallex has spent over $500 million on the project. In the event that Crystallex only
recovered that amount, without interest and without any compensation for the loss of the ability
to develop the project, Crystallex would still have more than enough to pay all of its debts and
have substantial value left over for its shareholders.

[25] There is evidence that Venezuela has a history of settling arbitrations and examples of
substantial sums being paid are included in the record, including offering Exxon a settlement of

$1 billion in December 2011 arising from the nationalization of certain assets.* At a procedural

Y In the first attempt of the Noteholders to obtain a declaration of a Change of Control as aresult of the threats of
Venezuelato confiscate Crystallex’ s interests, there was evidence that Crystallex had advice that it was better to try
to negotiate rather than arbitrate, which had led the board of directors to attempt to negotiate. Whether there has
been a change of policy in Venezuelais no doubt a question mark.
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meeting on December 1, 2011, the arbitration tribunal in the clam by Crystalex against
Venezuela established Washington D.C. as the seat of the arbitration proceeding and established
a timetable for the arbitration which requires Crystallex to submit its witness statements,
supporting documents and written argument in February 2012. The hearing of the arbitration is
scheduled for November 2013.

[26] In my view, what the Noteholders propose at this stage, including the cancellation of the
common shares held by the shareholders of Crystallex, is not a fair balancing of the interests of
all stakeholders. To say that they will never vote in favour of any plan unless they are paid out
immediately or the current management and board of Crystallex is removed is not reflective of
the purposes of the CCAA at this stage.

[27] The application of Crystallex and the terms of its Initial Order are not prejudicial to the
legitimate interests of the Noteholders. The Noteholders are entitled to submit any proposal they
wish to the board of Crystallex who will be obliged to consider it along with any other proposals
obtained. The board of directors of Crystallex has a continuing duty to balance stakeholder
interests. If the Crystallex board does not choose their proposal, the Noteholders would have
their remedies, if appropriate, in the CCAA process. What the Noteholders have sought in their
CCAA application is to effectively prevent Crystallex from taking steps under the CCAA to
attempt to obtain a resolution for all stakeholders without the benefit of seeing what Crystallex
may be able to achieve. It cannot be said at this stage that the efforts of Crystallex are doomed to

fail.

[28] The Noteholders contend that their Plan is reasonable as it permits investors to invest in
new shares of Crystallex and gives Crystallex the ability to determine if the market thinks that
the arbitration claim is worth at least $100 million, the amount required by the Noteholders' Plan
to permit the issuance of the new shares. There is no evidence, however, that the attempt to raise
funds in a tight timetable as set out in the Noteholders Plan by means of issuance of new
common shares is the best or the only possible means of raising money, or a true test of the

market’s view of the value of the arbitration claim, and for a court at this stage to require that to
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be done would in my view be impermissibly usurping the power of the board of directors of
Crystallex in its restructuring efforts. See Re Selco [2005] O.J. No. 4733 (C.A.) at para. 26.

[29] In the circumstances, | am not prepared to act on the Noteholders Plan or to issue an
Initial Order as proposed by them. In my view, the Crystallex proposa in its proposed Initial
Order is in keeping with the objectives of the CCAA and will permit afair and balanced process
at thisinitia stage.

[30] Mr. Swan said that with respect to the Crystallex application, the most significant
concern of the Noteholders is that the DIP financing may be used as a long-term financing
vehicle for months and years without presenting a real refinancing plan, and that to provide
security would change the status quo. It seems to me that this concern is somewhat premature, as
it is not known what financing, DIP or otherwise, will be achieved and proposed for approval by
the Couirt.

[31] Crystallex proposes a Directors and Officers charge of $10 million to secure the
indemnity provided to them in the Initial Order. In its proposed Initia Order, the Noteholders
proposed an indemnification secured by a charge of $100,000. In argument, Mr. Swan contended
that $500,000 to $1 million was more typical and that $10 million was wholly excessive. It must
be remembered that the charge only applies to liabilities in excess of the D&O insurance
coverage that the directors and officers have, which is $20 million and in place until September
2012. It is not known whether the policy can be renewed in September 2012 at a reasonable cost.
It may be that the charge may never be needed, in which case the Noteholders should have no
concern about the size of it. If it is needed, however, | would not at this stage limit it to the
amount suggested by the Noteholders. There has aready been extensive litigation involving
Crystallex and the directors and officers understandably need assurances of the kind normally
provided in CCAA proceedings. To lose the senior officers and directors of Crystallex at this
stage would undoubtedly have a negative impact on the preparation and prosecution of the
arbitration claim. Mr. Byers on behalf of Ernst & Young Inc., the proposed Monitor, stated that

the Monitor would be prepared to look at the quantum of the charge. In the circumstances, |
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accept the $10 million figure for the charge with the proviso that the Monitor review it and if

thought appropriate report back to the Court.

[32] Crystallex proposes an Administration Charge of $3 million. The Noteholders propose an
Administration Charge limited to $1 million. In light of the contentious nature of the relationship
between the Noteholders and Crystallex, | think the Administration Charge of $3 million is

reasonable.

Conclusion

[33] It was necessary that the Initial Order be signed on December 23, 2011. Its provisions
reflect my comments in this endorsement. The return date for any application for the extension of
the stay provisionsin the Initial Order is scheduled for January 20, 2012 at 9 a.m.

Newbould J.

Released: December 28, 2011
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and for directions on how to proceed in this CCAA application. The Noteholders move for an
order directing a meeting of creditors to vote on a plan of amangement delivered by the
Noteholders with their motion record and staying Crystallex from commencing or continuing any

proceedings against the Noteholders by way of claim, defence or set off,
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[2]  OnNovember 30, 2012 I approved a claims procedure order to establish a process for the
identification and determination of claims against Crystallex and its current and former officers
and directors except for the debt claims of the Noteholders which were to be dealt with in a
subsequent order. At that time the issue regarding the debt claims of the Noteholders was not
made apparent. It now appears from the material filed that Crystallex assexts that the Noteholders
may have mis-used confidential information received from Crystallex in eatlier litigation
contrary to the implied undertaking rule and that as a penalty the Court has the power to deny the
Noteholders the ability to propose a plan, vote on a plan and/or limit Noteholder recovery to the

principal amount they paid for their Notes.

(3]  Thus the directions that Crystallex seeks on its motion deal with the procedure for the
Notcholders proving their claims and the resolution of the alleged improper use of information
by the Noteholders.

[4]  Crystallex says that it would like to complete a plan of arrangement and that it has tried
without success to negotiate a plan with the Noteholders. It says that the next logical step in the
process would be to have creditors prove their claims but that the Notcholders have taken steps
in the general proof of claim process to make that extremely expensive. They have filed proofs
of ¢laim against Crystallex and 25 present and former directors and officers asserting a number
of causes of action and have reserved their rights to discovery for all of those ¢laims. In
accordance with the claims procedure order of November 30, 2012, the proof of claim against

Crystallex does not include a claim on the debt owing under the Notes,

[5] In the proofs of claim by the Ad Hoc Committee of Noteholders of Crystallex against
Crystallex and against 12 directors and 13 officers of Crystallex, the claims filed are for
unliquidated claims that are described in the proofs of claim as:

"all Claims it may hold... Including, without limitation, any Claims it may hold
for negligence, oppression, defamation, unlawful interference with economic
interest, intimidation, abuse of process, derivative actions, malicious prosecution,
breach of all duties owed by Crystallex to the Creditor by statute, by agreement, at
law or in equity and any Claims arising as a result of any action or omission of
Crystallex (but excluding, for the avoidance of doubt, the Noteholder Claim,
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which is not subject to the Claims Procedwre Order), all plus interest and costs on
a full indemnity basis."

[6] It became apparent during argument on the motions that these claims filed by the Ad Hoc

Committee of Noteholders were made as a matter of retaliatory tactics to the claim of Crystallex.

[71  There have been without prejudice negotiations between Crystallex and the Noteholders
for several months, some taking place in mediations with Justice Campbell. Each side has plenty
of criticism of the other and blames the other side for the lack of progress in the negotiations. If
there is a resolution between Crystallex and the Noteholders, the Crystallex claim of mis-use of
information and the damage claims by the Ad Hoc Committee of Noteholders will go away. It is
unfortunate that these competing claims have been made at this late date in the negotiations.
They are not helpful to a resolution. All sides agree that a resolution between Crystallex and the
Noteholders is eritical so that the main business of Crystallex will be to pursue the arbitration

against Venezuela and the expense of litigating against each other will stop.

[8]  The Noteholders say that the best way to cieate a framework is for a meeting of creditors
to be called to vote on their plan of arrangement. They ask that the meeting be held on March 6,
2013 and that if the plan is approved the sanction hiearing be scheduled for March 19, 2013. That
process, it is said, will put a tight timeline on Crystallex and the Noteholders which will facilitate
a seftlement. In my view, ordering a meeting of creditors to vote on the Noteholders’ plan of

arrangement is not appropriate at this time, for a number of reasons.

(9]  First, the plan contains & number of provisions that are contrary to the terms of the DIP
facility with Tenor and thus the plan could not be implemented in its present form. [ am in
agreement with Tysoe J. (as he then was) in Re Doman Industries Ltd. (2003), 41 CB.R. (4"‘) 29
that if the court does not have jurisdiction to approve a plan, it would be inappropriate to
authotize the calling of a meeting of creditors to consider the plan. Mr. Myets says that the
Noteholders are now negotiating with Tenor to see if the issues can be resolved, but in fny view
the process proposed by the Noteholders puts the cart before the horse. The plan appears to have
been quickly drafted without due regard to all applicable circumstances.
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{10}  Second, the Noteholders sprung their plan on Crystallex and the other stakeholders only a
few days before the motion by including it in their motion record. It was not preceded by a term
sheet or discussed with Crystallex and apparently its contents are entirely new to Crystallex. This
is hardly a preferred way 10 have done it. The plan is complex and Crystallex has given it to its
financial expert to review. This is not a situation in which the creditors can say that all avenuves
for a resolution with the debtor have been exhausted and that they require their plan to be voted

on in the absence of a plan by the debtor being put forward.

[11] Third, there are large issues outstanding in the present state of play that should be dealt
with if a vote is to take place, The claims against Crystallex and the officers and directors now
made by the Noteholders would need to be dealt with. The officers and divectors would be
expected to make indemnity claims against Crystallex, The issuve raised by Crystallex regarding
the alleged mis-use of information and the effect on the right of the Noteholders to vote would
also need to be dealt with.

[12] The Noteholders say that all of this can be dealt with at the stage of the court application
for sanction approval. They point to Re Sino-Forest 2012 ONCA 816 in which a number of
issues, including the validity and quantom of any claim, had not been determined and yet an
order was made requiring the holding of a meeting to vote on a plan, However, that was an
unusval case and the order was made on the consent of all parties. That is not the situation here at
all.

[13] Inmy view the motion by the Notecholders to now have a meeting to vote on its plan of
anangement is factical and raised fo get a perceived leg up in negotiations. It is dismissed,
without prejudice to the Noteholders to later bring it back on if so advised. I decline to deal with

the issue raised by Crystallex as to whether a plan would require the consent of Crystallex,

(14) Tamalso of the view that the request of Crystallex to require the Noteholders to disclose
records should not be granted at this time. The parties should concentrate on negotiating if at all
possible a resolution leading to a consensual plan. There should be a dowa tooling on both sides

of litigation threats in order to facilitate further negotiations,
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[15] 1 have of course not been a party to any of the negotiations between Crystallex and the
Noteholders, and thus do not know what has been discussed. I do not wish, however, to leave the
impression that I view the fault of unsuccessful negotiations to lic at the feet of only one side.

From what I can discern, it appears to me that both sides bear some blame.

[16] The Monitor has been involved in the negotiations of Crystallex and the Noieholders and
is of the view that their positions are not so far apart as to be insurmountable and that the
enfrenchment of the parties may be softening. There is evidence that the parties are still willing

to negotiate.

[17])  Mr. Near, the designated director of Crystallex responsible for conducting negotiations
with the Noteholders, views the new plan by the Noteholders as an opportonity for a fresh start.
Mr. Kochnen said that Crystallex intends to deliver a response to the Noteholders within three
weeks from the date of the hearing of this motion. Mr. Myers in his letter to Mr, Kent of January
24, 2013 refizrred to the possibility of a consensual plan and in court stated that the parties should
be put in a room under time pressure in order to negotiate. I agree with that sentiment so long as

the playing field is as level as may be possible.

[18] An extension of the stay of proceedings is required. At the conclusion of the hearing I

reserved my decision but ordered that the stay be continued pending the release of this decision.

[19] Crystallex in its factum takes the position that an extended stay while Crystallex pursues
an arbitration award or settlement would be the least costly as it would obviate the need to
litigate the claims filed by the Noteholders and would preserve the rights of the Noteholders to
pursue their claim when they knew the results of the arbitration, Mt. Koehnen did not push this
during argument. Mr. Reyes, a shareholder, also takes this position and relies on a statement of
Deschamps J. in Century Services Inc. v. Canada (Attorney General), [2010] 3 S.CR. 379 at
pata. 14 thai the best outcome of a CCAA proceeding is achieved when the stay of proceedings
provides the debtor with some breathing space during which solvency is restored and the CCAA

process terminates without reorganization being needed.

[20] Inmy view, without deciding whether such an order is legally possible, to make such an

order now would not be helpful to the ptocess. This should not, however, be viewed as any
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indication that serious negotiations on the part of both parties are not expected to occur in a

timely fashion.

[21] The stay of proceedings was last ordered in December to be extended on consent to
Janvary 31, 2013, The motion that day had requested an extension to May 17, 2013 and the cash
flow prepared by Crystallex and contained in the Monitor’s report indicated sufficient cash to
carry on to at least May 31, 2013. An updated cash flow has been prepared for the period up to
May 31, 2013 which Crystallex and the Monitor believe remains appropriate,

[22] Inmy view, it is appropriate to extend the stay of proceedings to May 17, 2013 on the

following conditions:

(a)  Crystallex is to deliver its response to the Noteholders’s plan no later than
February 21, 2013.

()  The parties are directed to attend a further mediation session with Campbell J., to
be held subject to Campbell J.’s schedule, within one month from today’s date.

()  Ifthere is no resolution of all issues, a 9:30 appointment is to be held with me to
discuss further steps that need be taken. No motion by either side is to be brought
without my approval.

[23] Order to go in accordance with these reasons,

et T -

Newbould J,

DATE: February 05,2013
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Kirk M. Baert, Kenneth Rosenberg, and A. Dimitri Lascaris, for
the Canadian Class Action Plaintiffs and CCAA Representative
Counsel

John Fabello and Rebecca Wise for the Underwriters and initial
Purchasers

James Doris, for the U.S. Class Action Plaintiffs

Jennifer A. Whincup, for Kai Kip Poon

Caroline Descours, for the Ad Hoc Committee of Noteholders
Kenneth Dekker, for BDO Limited

Jonathan G. Bell, for Sino-Forest Corporation

David Sterns, for the Objector, Robert Wong

Yonatan Rozenszajn, for Invesco Canada Limited, Northwest &
Ethical Investments LP and Comité Syndical National de Retraite
Bétirente Inc.

Peter Osborne, and Shara Roy, for Ernst & Young LLP
DECEMBER 13, 2013

DECEMBER 27, 2013
FEBRUARY 3, 2014

ENDORSEMENT

[1] On December 13, 2013, | heard three motions. On December 27, 2013, the motion
records were endorsed as follows:

@ Motion Record of the Plaintiffs

(Claims and Distribution Protocol)

The motion is granted. The Claims and Distribution Protocol is approved.
Reasons will follow.

(b) Motion Record of the Plaintiffs

(Motion for Fee Approval)

2014 ONSC 62 (CanlLll)
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The fees and disbursements of Koskie Minsky LLP, Siskinds LLP and
Paliare Roland Rosenberg Rothstein LLP are approved in the requested
amounts. Reasons will follow.

(© Motion Record of the Plaintiffs in the U.S. Class Action

The motion is granted. The fees and disbursements of Cohen Milstein
Sellers and Toll PLLC are approved in the requested amount. Reasons
will follow.

[2] These are the reasons in respect of all three motions.
Background
[3] The facts have been extensively reviewed in previous endorsements.

[4] On March 30, 2012, Sino-Forest Corporation (“SFC”), SFC applied for and was
granted protection from its creditors pursuant to the Companies’ Creditors Arrangement Act,
R.S.C., 1985, c. C-36 (the “CCAA").

[5] The CCAA proceedings were commenced following the publication of allegations on
June 2, 2011 that SFC was a massive “Ponzi” scheme and that its public disclosures
contained misrepresentations regarding its business and affairs.

[6] This action was commenced under the Class Proceedings Act, 1992, S.0. 1992, c. 6
(the “CPA”). Class proceedings were also commenced in the province of Quebec and New
York State.

[7] In November 2012, a settlement, conditional on court approval, was reached with
Ernst & Young LLP (“E&Y”) which provides for payment of $117 million in full settlement
of all claims that relate to SFC as against E&Y, Ernst & Young Global Limited, and their
affiliates.

[8] On December 10, 2012, | granted an order (the “Sanction Order”) sanctioning the
Plan of Compromise and Reorganization, dated December 3, 2012, of SFC (the ‘“Plan”),
pursuant to s. 6 of the CCAA. The reasons are reported at Sino-Forest Corporation (Re),
2012 ONSC 7050.

[9] On March 20, 2013, | granted an order approving the settlement with E&Y (the
“Settlement Approval Order”). The reasons are reported at Labourers’ Pension Fund of
Central and Eastern Canada v. Sino-Forest Corporation, 2013 ONSC 1078. The Settlement
Approval Order provides that the net settlement proceeds (net of class counsel fees and other
expenses) are to be distributed among Securities Claimants (excluding the defendants and
their affiliates).

[10] Both the Sanction Order and the Settlement Approval Order were the subject of a
leave application to the Court of Appeal for Ontario. The motions for leave to appeal were

2014 ONSC 62 (CanLll)
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dismissed, with reasons reported at Labourers’ Pension Fund of Central and Eastern Canada
v. Sino-Forest Corporation, 2013 ONCA 456.

(@) Claims and Distribution Protocol

[11] The plaintifs bring this motion for an order approving the proposed Claims and
Distribution Protocol (the “Protocol”). The Protocol sets out the process for the allocation
and distribution of the net proceeds of the settlement with E&Y.

[12] The E&Y settlement resulted in the establishment of a settlement trust for the
settlement proceeds. Paragraph 4 of the Settlement Approval Order appointed the plaintiffs
as representatives of persons who purchased Sino-Forest securities (“Securities Claimants”)
for the purposes of the settlement. Paragraph 5 appointed Koskie Minsky LLP and
Siskinds LLP (together “Canadian Class Counsel”), along with Paliare Roland Rosenberg
Rothstein LLP (“Insolvency Counsel”), as counsel for the Securities Claimants. Paragraph
17 of the Settlement Approval Order provided that Canadian Class Counsel and Insolvency
Counsel were to establish a process for the allocation and distribution of the net settlement
proceeds among the Securities Claimants and that such process was to be approved by the
court. The Protocol is now before the court for approval.

The Protocol

[13] The Protocol provides that Securities Claimants (subject to certain exceptions) are to
participate in a claims process to receive compensation from the settlement. Compensation is
to be based on:

@ the losses suffered by each Securities Claimant attributable to the alleged
misrepresentation; and

(b) the strength of different types of claims that each Securities Claimant
advances against E&Y.

[14] As counsel to the plaintiffs submits, this means that persons with stronger claims
would receive more on a per dollar of loss basis than persons with weaker claims.
Specifically, a claim for purchases with fewer litigation challenges would receive more on a
per dollar of loss basis than a claim for purchases with greater litigation challenges. Counsel
submits that this approach reflects the risks of different claims and that to differentiate on this
basis is reasonable and appropriate.

[15] Counsel to the plaintiffs submit that the purchases are divided into three date ranges
to reflect the varying risks faced for claims arising from purchases made within these
different time periods:

@ March 18, 2008 to August 11, 2008;
(b) August 12, 2008 to June 2, 2011; and

© June 3, 2011 to August 25, 2011.

2014 ONSC 62 (CanlLll)
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These purchases were respectively assigned risk adjustment factors of 0.30, 0.45 and 0.15
(increased to 0.25 if the claimant had filed a CCAA claim) to account for the strength of the
different types of claims.

[16] The exceptions to the claims process are for:

@ note holders whose interests are represented by counsel to the Initial
Consenting Note Holders! and who will receive a fixed payment of $5 Million
in aggregate;

(b) persons excluded from compensation by paragraph18 of the Settlement
Approval Order; and

(©) persons with no claim against E&Y.

[17] Counsel to the plaintiffs submits that the Protocol should be approved as it provides a
fair and reasonable process for the allocation and distribution of the net settlement proceeds.

[18] The Protocol has wide support.

The Objections

[19] Canadian Class Counsel received 14 objections to the Protocol. Counsel submits that
four of the objections provided no reason and that three of the objections did not provide
relevant criticism, focusing on irrelevant matters, such as that the other defendants have not
agreed to settle, that the Ontario Securities Commission is ineffective or, that the Settlement
Approval Order ought not to have been made. Counsel advises that the remaining seven
objections related to the Protocol. One objection stated all settlement proceeds should go to
the note holders before any equity claimant is paid. One objection stated the opposite, that
note holders should not be entitled to any compensation because they already received
Newco shares. This same objection also stated that post-June 2, 2011 purchasers who filed a
CCAA proof of claim should not receive greater compensation than those who did not file a
proof of claim and generally was critical of the May 14, 2012 claims procedure order. Three
objections stated that post-June 2, 2011 purchasers should not receive less than pre-June 2,
2011 purchasers or the discount should not be as great and that damages should be calculated
differently where shares were held after August 25, 2011. Two objections incorrectly
asserted that claims for purchases before 2012 are not entitled to compensation.

[20] Canadian Class Counsel submits that the concerns raised in these objections were
considered in designing the Protocol and that Canadian Class Counsel endeavoured to
balance the competing interests of the Securities Claimants.

[21] At the hearing, only one party, Mr. Wong, raised objections of a substantive nature.

1 As defined in the Plan, Plaintiffs’ Motion Record, Tab 10, Schedule A.

2014 ONSC 62 (CanlLll)
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[22] Mr. Wong’s objection is lLimited. It concerns the compensation to be received by
claimants depending on when they made their purchases.

[23] The difference in the positions taken by the plaintiffs and Mr. Wong centres around
purchases occurring from June 3, 2011 to August 25, 2011.

[24] Mr. Wong proposes that a fairer and more reasonable allocation for this time period is
to assign such purchasers a risk adjustment factor of 0.01 (or 0.05 for purchasers who filed a
CCAA claim) and to apply the differential to the risk adjustment for purchasers of SFC
shares from August 12, 2008 to June 2, 2011 such that the risk adjustment for those
purchasers would change from 0.45 to 0.59.

[25] Mr. Wong submits that the reason for his requested adjustment is that there can be no
doubt that purchasers of SFC shares after June 2, 2011 knew of the nature and scope of the
alleged fraud in SFC when they bought their shares and that they willingly and knowingly
assumed the risk that the allegations were correct. ~Accordingly, Mr. Wong submits the
purchasers should have little to no expectation of benefitting from the settlement and should
receive only nominal consideration in exchange for the release of their claims. He further
submits that purchasers who bought shares in SFC after the release of the report willingly
assumed the risk that their shares would be worthless and that these purchasers should be
given nominal consideration to reflect the fact that they willingly bought shares of a company
they knew or ought to have known was potentially fraudulent.

[26] Counsel to Mr. Wong submitted that the considerations set out in Zaniewicz v. Zungui
Haixi Corporation, 2013 ONSC 5490, 44 C.P.C. (7th) 178, (“Zungui”), should not be
applied. In Zungui, class counsel argued that no compensation should be paid to parties who
purchased shares on August 22, 2011, the date that E&Y announced it had suspended its
audit for the corporation for 2011. Further, if any consideration was to be given to these
purchasers, counsel proposed that it be discounted by 98.5%. Perell J. disagreed and
amended the plan of allocation so that these purchasers could participate, albeit at an 80%
discount.

[27] Counsel to Mr. Wong submits that this case differs from Zungui in many important
respects:

@ Zungui did not involve any allegations of fraud on August 22, 2011 and the
critical event was the announcement by E&Y that it had suspended its audit of
the corporation for 2011. Counsel submitted that unlike this case, there was
no analysis report laying bare the nature and scope of the alleged fraud.
Specifically, the report on SFC foreshadowed precisely what followed such
that purchasers knew or ought to have known what they were risking.

(b) Shares in Zungui traded for mere hours after the announcement on August 22
and by contrast, shares in SFC traded for more than two months after the
release and were widely reported on.

2014 ONSC 62 (CanlLll)
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[28] Canadian Class Counsel did acknowledge that establishing a rate of discount is
difficult and that three different time periods were established to reflect the varying risks for
claims arising from purchases in the different time periods. Counsel emphasized that claims
from June 3, 2011 to August 25, 2011 had already been assigned a risk adjustment factor to
reflect the position put forth by Mr. Wong. However, counsel emphasized that a steep
discount did not necessarily mean that there was no claim and that reasonable compensation
should still be paid to such claimants as it could not be said with certainty that these
purchasers were aware of the fraud.

[29] Further, counsel also submitted that four of the five representative plaintiffs were in
agreement with the Protocol.

[30] Canadian Class Counsel also emphasized that they had been involved throughout the
process and, while no plan was perfect, this Protocol, having been heavily negotiated, should
be approved as being fair and reasonable.

[31] | have not been persuaded by the submissions put forth by counsel to Mr. Wong.
While there is no doubt that after the report was released, on June 2, 2011, there was
increased skepticism with respect to the operations of SFC, in my view it cannot be said that
the purchasers were aware that the activities were fraudulent. Rather, | accept the position
that any purchase was risky, but this increased risk has been addressed through the discount
factor. In arriving at my conclusion, 1 have also taken into account that four of the five
representative plaintiffs are in agreement with the Protocol. In my view, this is a significant
factor.

[32] In the result, the Protocol is approved. In my view, it provides a fair and reasonable
process for the allocation and distribution of the settlement proceeds.

(b)  Fee Approval — Canadian Class Counsel and Insolvency Counsel

[33] | now turn to the motion for approval of the fees and disbursements of Canadian
Class Counsel and Insolvency Counsel in the amount of $17,846,250.00 (exclusive of tax)
for fees and $1,737,650.84 for disbursements.

[34] The fees and disbursements request is made in accordance with the executed Retainer
Agreements between Canadian Class Counsel and the plaintiffs.

[35] Counsel submits that the Retainer Agreement is the starting point for the approval of
counsel fees in class proceedings and that the first step is for the court to determine whether
the fees and disbursements as provided for in the Retainer Agreement are fair and reasonable,
failing which the Court has the discretion to determine the amount owing to Class Counsel
for fees and disbursements.

[36] There are two main factors in these determinations:
@ the risks that class counsel assume; and

(b) the success achieved.

2014 ONSC 62 (CanlLll)
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[37] Counsel submits that the requested fees and disbursements are consistent with the
retainer agreement entered into with the plaintifs and are fair and reasonable. Counsel
submits that the requested fees are within the range of percentages that Ontario courts have
approved in the past. As noted by Strathy J., (as he then was), in Baker (Estate) v. Sony BMG
Music (Canada) Inc., 2011 ONSC 7105, 98 C.P.R. (4th) 244, at para. 63, fees in the range of
20% to 30% are very common in class proceedings and there have been a number of
instances in recent years in which this Court has approved fees that fall within that range.

[38] Counsel points out that in this case, the requested fees are 16.9% of the settlement
that is notionally attributable to Canadian claims.

[39] Counsel also submits that they took on a significant risk for claims against E&Y
because of the multiple legal impediments to establishing liability and recovering damages
against an auditor under Canadian and U.S. law - even if there was wrongdoing.

[40] In addition, counsel points out that they took the risk of no success and minimal
recovery, while at the same time having to devote a massive amount of time, money and
other resources to the prosecution of this action. Counsel submits that they committed
millions of dollars in resources to this action, including 23,000 lawyer hours (with a time
value of $8.6 million) and out-of-pocket disbursements exceeding $1.7 million.

[41] Finally, the settlement obtained - $117 million - is the largest auditors’ settlement in
Canadian history, which leads to a conclusion that counsel successfully achieved a very good
settlement.

[42] In their factum, counsel set out, in detail, the approach to fee approval in class
proceedings. Reference was made to the CPA and to the following cases: Baker (Estate),
supra; Cassano v. Toronto-Dominion Bank (2009), 98 O.R. (3d) 543 (S.C.J.) at paras. 59 and
63; Parsons v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281 (S.C.J.); and Sayers v.
Shaw Cable Systems Ltd., 2011 ONSC 962, 16 C.P.C. (7th) 367.

[43] By way of comparison, Strathy J. in Baker (Estate), supra, at para. 63, stated that fees
in the range of 20% to 30% are “very common” in class proceedings. In Hislop v. Canada
(Attorney General) (2004), 3 C.P.C. (6th) 42 (S5.C.J.) the percentage was 18%. In Wilson v.
Servier Canada Inc. (2005), 252 D.L.R. (4th) 742 (S.C.J.), the recovery was 20% and in
Cassano, supra, the Court approved fees of 20%. In Cannon v. Funds for Canada
Foundation, 2013 ONSC 7686, Belobaba J. approved fees of 33% based on the retainer
agreement. He also stated at para. 8 that “contingency fee arrangements that are fully
understood and accepted by the representative plaintiffs should be presumptively valid and
enforceable, whatever the amounts involved.”

[44] In this case, as noted above, the requested fees are 16.9% of the settlment that is
notionally attributable to Canadian claims.

[45] | have also taken into account that there was a certain recovery risk from the outset of
the litigation and that there was a risk of prosecuting a difficult and expensive case. These
issues were also referenced in my endorsement approving the E&Y settlement.

2014 ONSC 62 (CanlLll)
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[46] Finally, a settlement of $117 million constitutes a significant success in this
proceeding.

[47] Having considered the written submissions and having heard oral submissions, and in
the absence of any substantive criticism of the requested fees, | am satisfied that the
requested fees and disbursements are consistent with the Retainer Agreement entered into
with the plaintiffs and are fair and reasonable.

[48] Apart from the fee request, counsel request an honorarium payment of $15,000 to
Mr. Wong in recognition of his assistance prosecuting this action. This request was not
opposed and, in my view, is reasonable in the circumstances.

[49] In the result, an order shall issue approving the fees of Canadian Class Counsel in the
amounts requested and also approving the honorarium payment of $15,000 to Mr. Wong.

(©) Fee Approval — U.S. Class Counsel

[50] There was also a motion for approval of the fees and disbursements to Cohen Milstein
Sellers & TollPLLC (“U.S. Class Counsel’) in the amount of Cdn $2,340,000 for fees and
US $151,611.15 for disbursements. The fees and disbursements request was made in
accordance with the Retainer Agreements between U.S. Class Counsel and the lead plaintiffs
in the U.S. class action and, as counsel submits, is consistent with counsel fees approved in
other class actions by Canadian and U.S. courts.

[51] The plaintiffs and class counsel in the Ontario, Quebec and New York class actions
agreed to a “notional” allocation of the settlement amount between the Canadian and U.S.
claims for the purposes of determining class counsel fees. They agreed that the fees of
Canadian Class Counsel will be determined on the basis that 90% of the gross settlement is
allocated to the Canadian claims and 10% of the gross settlement is allocated to the U.S.
claims.

[52] Based on this notional allocation, 10% of the E&Y settlement is $11,700,000 and
U.S. Class Counsel request attorney fees of 20% of that amount or Cdn $2,340,000. U.S.
Class Counsel submits that the fees and disbursements requested are consistent with
Canadian and U.S. law, and are otherwise fair and reasonable having regard to the litigation
and recovery risks undertaken and the success achieved.

[53] As set out in the factum, there were no challenges to the fees requested by U.S. Class
Counsel.
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[54] Consistent with my reasons with respect to the fee requests of Canadian Class
Counsel, I am satisfied that the amount requested by U.S. Class Counsel is fair and
reasonable and is also approved.

MORAWETZ R.S.J.

DATE: February 3, 2014
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