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. INTRODUCTION

1. On February 2, 2016 (the “Petition Date”), Horsehead Holding Corp. (“Horsehead
Holding™), Zochem Inc. (“Zochem™)!, Horsehead Corporation, Horsehead Metal
Products, LLC and the International Metals Reclamation Company, LLC (collectively,
the “Debtors”) commenced voluntary reorganization proceedings (the “Chapter 11
Proceedings”) in the United States Bankruptcy Court for the District of Delaware (the
“U.S. Court”) by each filing a voluntary petition for relief under chapter 11 of title 11 of

the United States Code, 11 U.S.C. 101-1532 (the “Bankruptcy Code”).

! Zochem is the only Debtor that is incorporated in Canada.
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Also on the Petition Date, the Debtors filed various motions (the “First Day Motions”)
for interim and/or final orders in the Chapter 11 Proceedings to permit the Debtors to
continue to operate their business in the ordinary course. The First Day Motions included
a motion for entry of an order authorizing Horsehead Holding to act as foreign
representative on behalf of the Debtors for the within proceedings, which motion was
amended at the hearing before the U.S. Court such that Zochem was appointed as the
foreign representative of the Debtors for the within proceedings (in such capacity, the

“Foreign Representative”).

Also on the Petition Date, Horsehead Holding, as the then proposed foreign
representative, commenced these proceedings (the “CCAA Recognition Proceedings”)
by notice of application pursuant to Part IV of the Companies’ Creditors Arrangement
Act (R.S.C. 1985, c. C-36, as amended) (the “CCAA”). The Ontario Superior Court of
Justice (Commercial List) (the “Court” and together with the U.S. Court, the “Courts”)
granted an order in these proceedings providing certain interim relief to the Debtors,
including an interim stay of proceedings in respect of the property, business and directors
and officers of the Debtors in Canada, and providing for the continuation of services

required by the Debtors in Canada.

On February 3, 2016, the U.S. Court entered various orders sought on the First Day
Motions, and on February 4, 2016, the U.S. Court entered various amended Orders
(together with the orders entered on February 3, 2016, the “First Day Orders”),

including an Order authorizing Zochem to act as the Foreign Representative.
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On February 5, 2016, this Court granted an initial recognition order in these proceedings
which, among other things, (i) declared that Zochem is a “foreign representative”
pursuant to Section 45 of the CCAA; (ii) declared that the centre of main interest for the
Debtors is the United States and the Chapter 11 Proceedings are recognized as a “foreign
main proceeding” under the CCAA; and (iii) granted a stay of proceedings against the

Debtors.

Also on February 5, 2016, this Court granted a supplemental order in these proceedings
(the “Supplemental Order”), which, among other things, (i) appointed Richter Advisory
Group Inc. (“Richter”) as the information officer in respect of this proceeding (the
“Information Officer”); (ii) stayed any proceeding, rights or remedies against or in
respect of the Debtors, the business and property of the Debtors, the directors and officers
of the Debtors, and the Information Officer; (iii) restrained the right of any person or
entity to, among other things, discontinue or terminate any supply of products or services
to the Debtors; (iv) granted a super-priority charge up to a maximum amount of $100,000
over the Debtors’ property in Canada in favour of the Information Officer and its counsel
as security for their professional fees and disbursements incurred in respect of these
proceedings (the “Administration Charge”); (v) granted a super-priority charge over the
Debtors’ property in Canada in favour of the DIP Agent (as defined in the Supplemental
Order); and (vi) recognized and gave full force and effect in Canada to certain of the First

Day Orders of the U.S. Court.

On March 1, 2016, the U.S. Court entered various orders sought by the Debtors at their
“second day hearings”, and on March 3, 2016, the U.S. Court entered a Final Order (A)

Authorizing the Debtors to Obtain Postpetition Secured Financing Pursuant to Section
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364 of the Bankruptcy Code, (B) Authorizing The Debtors to Use Cash Collateral, (C)
Granting Adequate Protection to the Prepetition Secured Parties and (D) Granting
Related Relief (the “Final U.S. DIP Order”). On March 3, 2016, this Court granted an
order in these proceedings, which, among other things, recognized and gave full force
and effect in Canada to certain of the “second day” Orders of the U.S. Court and the Final

U.S. DIP Order.

On March 22, 2016, the U.S. Court entered an Order (A) Setting a Bar Date for Filing
Proofs of Claim, Including Claims Arising Under Section 503(B)(9) of the Bankruptcy
Code, (B) Setting a Bar Date for the Filing of Proofs of Claim By Governmental Units,
(C) Setting a Bar Date for the Filing of Requests for Allowance of Administrative
Expense Claims, (D) Setting an Amended Schedules Bar Date, (E) Setting a Rejection
Damages Bar Date, (F) Approving the Form of and Manner for Filing Proofs of Claim,
(G) Approving Notice of the Bar Dates, and (H) Granting Related Relief (the “Claims
Bar Date Order”). On April 13, 2016, this Court granted an order in these proceedings,
which, among other things, recognized and gave full force and effect in Canada to the

Claims Bar Date Order.

On April 13, 2016, the Debtors filed with the U.S. Court a Joint Plan of Reorganization
Pursuant to Chapter 11 of the Bankruptcy Code (as amended and supplemented from
time to time, the “Plan”) and the Disclosure Statement for the Debtors’ Joint Plan of
Reorganization Pursuant to Chapter 11 of the Bankruptcy Code (as amended and
approved by the U.S. Court, the “Disclosure Statement”). The Disclosure Statement was

approved by Order of the U.S. Court dated July 11, 2016 (the “Disclosure Statement
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Order”), which Order was recognized and given full force and effect in Canada pursuant

to an Order of this Court dated July 12, 2016.

PURPOSE OF THIS REPORT

The purpose of this fourth report of the Information Officer (the “Fourth Report”) is to:

(a)

(b)

provide the Court with information concerning:

(i)

(i)
(iii)
(iv)

the motion of the Foreign Representative returnable September 12, 2016,
for recognition in Canada of the Plan Confirmation Order and the UPA
Approval Order (each as defined below);

an update on other matters relating to the Chapter 11 Proceedings;

an update on matters relating to Zochem;

the activities of the Information Officer since its third report dated July 8,

2016 (the “Third Report”); and

to recommend this Court issue an Order:

(i)
(i)

(iii)

recognizing the Plan Confirmation Order and the UPA Approval Order;
approving the conduct and activities of the Information Officer as
described in this Fourth Report;

discharging the Information Officer upon delivery to the Debtors of a
certificate by the Information Officer certifying the Effective Date (as
defined in the Plan) has occurred (the “Information Officer’s

Certificate”);
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(iv)  terminating the CCAA Recognition Proceedings and the Stay Period (as
defined in the Supplemental Order) upon the delivery of the Information
Officer’s Certificate to the Debtors;

(v) discharging the Administration Charge upon the delivery of the
Information Officer’s Certificate to the Debtors; and

(vi)  upon the Information Officer’s discharge, releasing the Information
Officer from any and all liability that it now has, or may hereafter have, by
reason of, or in any way arising out of, its acts or omissions while acting
as Information Officer, save and except for any gross negligence or wilful

misconduct on the Information Officer’s part.

TERMS OF REFERENCE

In preparing this Fourth Report, Richter has relied solely on information and documents
provided by the Debtors and their advisors and public filings in the Courts (the
“Information”).  Richter has not audited, reviewed or otherwise attempted to
independently verify the accuracy or completeness of the Information. Accordingly,

Richter expresses no opinion or other form of assurance in respect of the Information.

Unless otherwise stated, all monetary amounts contained herein are expressed in United

States dollars.

The Information Officer has established a website at

http://www.richter.ca/en/folder/insolvency-cases/h/horsehead-holdings to make available

copies of the orders granted in the CCAA Recognition Proceedings as well as motion

materials and reports of the Information Officer. In addition, there is a link on the
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Information Officer’s website to the Debtors’ restructuring website maintained by Epiq
Bankruptcy Solutions, LLC, as Claims and Noticing Agent for the Debtors (the “Claims
Agent”), which includes copies of the U.S. Court materials and orders, notices and

additional information in respect of the Chapter 11 Proceedings.

RECOGNITION OF THE PLAN CONFIRMATION ORDER AND UPA
APPROVAL ORDER

A. Plan Solicitation Process

As noted above, on July 11, 2016, the U.S. Court approved the Disclosure Statement and
related solicitation procedures for voting on the Plan. As noted in the Third Report, there
was no separate Plan voting process for Canadian holders of claims or interests in the
Debtors and, as such, Canadian holders were subject to the voting process set out in the

Disclosure Statement Order, which process was conducted by the Claims Agent.

As holders of general unsecured claims against Zochem (Class 8-A) are “unimpaired”
under the Plan within the meaning of section 1124 of the Bankruptcy Code, they were
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the

Bankruptcy Code and were not entitled to vote on the Plan.

The chart below provides a summary of the timeline for the Plan solicitation and

confirmation process as set out in the Disclosure Statement:
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Event Date

Voting Record Date July 7, 2016
Solicitation Date July 14, 2016

Plan Objection Deadline August 19, 2016
Plan Voting Deadline August 19, 2016
Confirmation Brief Deadline August 26, 2016
Confirmation Hearing August 30-31, 20167

Based on its review of the Affidavit of Paul C. Mesches sworn August 10, 2016, the
Information Officer understands notice of the solicitation and voting procedures, the Plan
confirmation hearing and the Plan objection deadline were published in the Globe and
Mail (National Edition) on July 26, 2016. A copy of the notice is attached as Appendix

“A” hereto.

In addition, based on its review of the Affidavit of Service of Solicitation Materials of
Jane Sullivan (an executive vice president of the Claims Agent) sworn July 28, 2016, the
Information Officer understands the appropriate Disclosure Statement materials and Plan
solicitation and voting materials (as prescribed by the Disclosure Statement Order) were
mailed to holders of claims and interests in the Debtors, including holders of general

unsecured claims against Zochem, on or about July 18, 2016.

The Plan voting deadline was August 19, 2016. The voting results, as reported by the

Claims Agent, are set forth in the Declaration of Joseph Arena on behalf of the Claims

2 As discussed below, the confirmation hearing continued through September 1, 2016 and Judge Sontchi delivered
his ruling on September 2, 2016.
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Agent sworn August 26, 2016, a copy of which is attached as Appendix “B” hereto. All
voting classes except Class 6 (claims of holders of 3.80% convertible senior notes due
2017 issued by Horsehead Holding) (the “Convertible Notes Claims”) voted to approve
the Plan in the requisite majorities required under the Bankruptcy Code. As discussed
further below, the Debtors elected to seek confirmation of the Plan and “cram down”
Class 6 (Convertible Notes Claims) and certain classes deemed to have rejected the Plan

pursuant to Section 1129(b)(2)(B) of the Bankruptcy Code.

B. Plan Confirmation Hearing

From August 30 to September 1, 2016, the U.S. Court conducted a contested
confirmation hearing in respect of the proposed Plan. In light of the global settlement (the
“Global Settlement”) previously reached by the Debtors and certain of their key
stakeholders as described in the Third Report and the Disclosure Statement, the Official
Committee of Equity Holders of Horsehead Holding (the “Equity Committee”) was the
main stakeholder that opposed confirmation of the Plan.® The Equity Committee alleged,
among other things, that the Plan was unconfirmable because the Debtors had not
satisfied their duty to maximize value and the Plan did not fairly value the Debtors’
business and assets, and was otherwise unfair and inequitable, including in that it violated

the absolute priority rule.

The evidence submitted at the confirmation hearing included competing expert valuation
reports prepared by the financial advisors to the Debtors and the Equity Committee and

testimony by, and cross-examination of, the Debtors’ chief executive officer as well as

® Certain construction lien claimants filed objections to the Plan, which objections were subsequently overruled by
the U.S. Court.
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the financial advisors to each of the Debtors, the Official Committee of Unsecured

Creditors and the Equity Committee.

22.  On September 2, 2016, the U.S. Court, in detailed oral reasons outlining the valuation
and other evidence it had considered, found (amongst other things) that the Plan did not
violate the absolute priority rule and overruled the Equity Committee’s objections and
confirmed the Plan. A copy of the transcript of the U.S. Court’s reasons is attached as

Appendix “C” hereto.

23.  On September 8, 2016, the Debtors filed under certification of counsel with the U.S.
Court a proposed Findings of Fact, Conclusions of Law, and Order Confirming Debtors’
Second Amended Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy
Code (the “Plan Confirmation Order”), which the U.S. Court is expected to sign on or

about September 9, 2016.
24.  Among other things, the Plan Confirmation Order*:
@ confirms the Plan;

(b) approves the Global Settlement Agreement and the various other transactions

contemplated by or in connection with the Plan;

(©) provides for the payment in full of the DIP Facility on the Effective Date; and

* As noted, as at the writing of this Fourth Report, the Plan Confirmation Order had not been entered by the U.S.
Court. The Information Officer and its counsel will review the Plan Confirmation Order as entered by the U.S. Court
and advise this Court of any material changes relative to the version included in the Debtors’ motion record.
Reference should be made directly to the terms of the Plan Confirmation Order as entered by the U.S. Court for a
complete understanding of its terms.
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(d) approves and authorizes the Plan releases given by the Debtors and their estates in
favour of various specified parties, the third party releases contained in the Plan,

and the injunctions, exculpations and discharges contemplated by the Plan.

As noted above, Class 6 (Convertible Notes Claims) voted to reject the Plan, and classes
9, 10, 11, and 12 (the “Deemed Rejecting Classes”) were deemed to have rejected the
Plan pursuant to Section 1129(b)(2)(B) of the Bankruptcy Code. As such, the Plan was
confirmed pursuant to section 1129(b) of the Bankruptcy Code (the so-called “cram
down” provision) as it was found to not violate the absolute priority rule, does not
discriminate unfairly, and is fair and equitable with respect to Class 6 and the Deemed
Rejecting Classes because there is no class of equal priority receiving more favourable
treatment, no junior class that is receiving or retaining any property under the Plan, and
holders of claims against the Debtors that are senior to Class 6 and the Deemed Rejecting
Classes are receiving distributions that are less than 100% of the allowed amount of their

claims.

C. The Plan and Treatment of Zochem Unsecured Creditors

The Plan provides for a comprehensive balance sheet restructuring of the Debtors,
including a debt-for-equity exchange whereby holders of the Debtors” 10.50% senior
secured notes due 2017 will receive a pro rata share of up to 93.29% of the new equity in

the reorganized Debtors, subject to dilution in certain instances.’

> Detailed disclosure by the Debtors of the terms of the Plan and the proposed treatment of claims and interests
thereunder is provided in the Disclosure Statement. Reference should be made to the Disclosure Statement and the
Plan for a complete understanding of the Plan’s terms.
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With respect to unsecured creditors of Zochem, the Plan provides that holders of allowed
general unsecured claims against Zochem (Class 8-A) shall have their claims Reinstated
(as defined in the Plan), provided that all allowed Zochem general unsecured claims shall
be paid in full in cash (in U.S. dollars) within 45 days of the Effective Date of the Plan.
Distributions to general unsecured creditors of Zochem will be made by the Disbursing
Agent (as defined in the Plan), which could include the Debtors or their agent. The
Information Officer will not hold or disburse funds pursuant to the Plan, whether to

Zochem’s creditors or otherwise.

Effectiveness of the Plan remains subject to the satisfaction or waiver of certain
conditions precedent specified in the Plan, including the Plan Confirmation Order being a
Final Order (as defined in the Plan), this Court issuing a recognition order in respect of
the Plan Confirmation Order on the terms specified in the Plan, the transactions
contemplated by the UPA (as defined below) having been consummated, the funding
and/or payment of various professional expenses, and the funding of an $11.875 million
cash pool for the benefit of general unsecured creditors of the Debtors (excluding

Zochem).

Based on discussions with the Debtors’ professional advisors, the Information Officer
understands the Debtors are currently targeting to consummate the Plan and the
transactions contemplated thereby on or before September 19, 2016. Based on this
estimated timing (which is subject to change), and subject to the effectiveness of the Plan,
distributions to Zochem’s general unsecured creditors are expected to be made no later

than early November 2016.
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D. The UPA Approval Order

The Debtors intend to fund distributions under the Plan as well as their post-emergence
working capital with the issuance of new common equity of reorganized Horsehead
Holdings (“Reorganized Holdings) pursuant to the terms of the Unit Purchase and
Support Agreement dated July 11, 2016 (the “UPA”) entered into by Horsehead Holding,
on behalf of itself and the other Debtors (but excluding Zochem) and certain creditor

sponsors of the Plan (the “Plan Sponsors”).

The UPA contemplates that the Plan Sponsors will subscribe for $160 million of new
common equity in Reorganized Holdings, and also contemplates the Plan Sponsors
having the option to subscribe for up to an additional $100 million of new common
equity in Reorganized Holdings. The UPA also provides for expense reimbursement by
the Debtors in favour of the Plan Sponsors and, in the event the UPA is terminated in
certain circumstances, the payment of a $7.5 million termination fee by the Debtors to the
Plan Sponsors. The closing of the transactions contemplated by the UPA are subject to
certain conditions precedent, including the granting of an Order of the U.S. Court
approving the UPA, the granting of an Order of this Court recognizing such Order, and

the effectiveness of the Plan.

Zochem has no liability to any person under or relating to the UPA.

On September 2, 2016, the U.S. Court indicated it would enter an order approving the
UPA, and on September 8, 2016, the Debtors filed under certification of counsel with the
U.S. Court a Revised Order on the Debtors’ Motion for Entry of an Order (I) Approving

Unit Purchase and Support Agreement and Authorizing the Debtors to Honor their
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Obligations thereunder, and (11) Granting Related Relief (the “UPA Approval Order™).?

The Foreign Representative seeks recognition of the UPA Approval Order by this Court.

UPDATE ON CERTAIN OTHER MATTERS IN THE CHAPTER 11
PROCEEDINGS

A Waivers and Amendments under DIP Facility

As discussed in prior reports, the Debtors and the lenders under their post-petition super
priority senior secured credit facility (the “DIP Facility” and the “DIP Lenders”,
respectively) have previously entered into certain amendments and waivers with respect

to certain events of default arising under the DIP Facility.

On or about August 1, 2016, the Debtors and the DIP Lender entered into Amendment
No. 4 and Waiver to Senior Secured Superpriority Debtor-in-Possession Credit, Security
and Guaranty Agreement to, among other things, waive certain specified events of default
relating to the timing of the entry of the order approving the Disclosure Statement by the
U.S. Court, and a failure by the Debtors to disclose a promissory note on a schedule to

the DIP Facility credit agreement.

The other case “milestone” dates specified in the DIP Facility remain unchanged as

follows:

® As with the Plan Confirmation Order, the Information Officer understands the UPA Approval Order will be
entered by the U.S. Court on or about September 9, 2016. The Information Officer and its counsel will review the
UPA Approval Order as entered by the U.S.Court and advise this Court of any material changes relative to the
version filed in the Debtors’ motion record. Reference should be made directly to the terms of the UPA Approval
Order as entered by the U.S. Court for a complete understanding of its terms.
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Milestone Milestone Date

The date by which the U.S. Court must enter

an order approving the Plan August 31, 2016

The date by which this Court must enter an
order recognizing such order of the U.S. September 2, 2016
Court approving the Plan

The date by which the Plan must be

implemented September 19, 2016

The Information Officer understands the DIP Lenders have agreed not to oppose a delay
in the hearing of the recognition motion for the Plan Confirmation Order until September

12, 2016.

UPDATE ON CERTAIN MATTERS RELATING TO ZOCHEM

Subsequent to the granting of the Supplemental Order, the Debtors have provided weekly
reporting to the Information Officer with respect to the cash flows of Zochem. For the
period from the Petition Date to September 3, 2016, Zochem had total cash receipts of
approximately $74.6 million (excluding intercompany transfers) as compared to forecast
cash receipts of $80.0 million, and total operating disbursements (i.e. excluding financing
cash flows) of $78.2 million as compared to forecast operating disbursements of $79.6

million, for a net operating cash outflow of $3.6 million over the period.

As at September 3, 2016, the Information Officer understands that the Debtors
collectively had approximately $21.1 million of cash on hand, of which $0.9 million was

related to Zochem. Based on the information provided to the Information Officer,
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Zochem is projected to have a cash outflow of approximately $1.4 million during the

period from September 4, 2016 to October 1, 2016.

DISCHARGE OF THE INFORMATION OFFICER AND TERMINATION OF
THE CCAA RECOGNITION PROCEEDINGS

With the Plan now confirmed, the relief sought by the Foreign Representative on the

within motion includes:

@) the discharge of the Information Officer and related customary relief, including a

release of claims against the Information Officer;

(b) the discharge of the Administration Charge;

(©) the termination of the stay granted in the CCAA Recognition Proceedings; and

(d) the termination of these CCAA Recognition Proceedings,

all to be effected upon the delivery to the Debtors of the Information Officer’s Certificate

certifying as to the occurrence of the Effective Date under the Plan.

The Information Officer intends to deliver the Information Officer’s Certificate to the
Debtors upon: (i) receipt of written notice from the Foreign Representative of the
occurrence of the Effective Date; and (ii) payment of all amounts owing to the

Information Officer and its counsel.

As noted previously, it is presently expected the Effective Date of the Plan will occur on

or about September 19, 2016.
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43. In accordance with the Supplemental Order, the Information Officer intends to bring a
motion to this Court seeking approval of its fees and disbursements and that of its counsel

in advance of the occurrence of the Effective Date under the Plan.

VIIl. ACTIVITIES OF THE INFORMATION OFFICER

44.  The activities of the Information Officer since the Third Report include:

@ responding to creditor inquiries regarding the Chapter 11 Proceedings and CCAA

Recognition Proceedings;

(b) communicating with the Debtors’ advisors and the Information Officer’s counsel
regarding the status of matters related to the Chapter 11 Proceedings and the

CCAA Recognition Proceedings;

(© reviewing the Zochem weekly cash flow reporting packages and revised cash

flow projections prepared by the Debtors;

(d) reviewing materials filed by various parties in the Chapter 11 Proceedings; and

(e) preparing this Fourth Report.

45.  The Foreign Representative is seeking approval of this Fourth Report and the activities of

the Information Officer set out herein in respect of this proceeding.

IX.  INFORMATION OFFICER’S RECOMMENDATION

46. Based on the Information received and reviewed to date, the Information Officer is of the

view that it is reasonable to recognize the Plan Confirmation Order and the UPA
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Approval Order, and respectfully recommends that this Court grant the recognition order

sought by the Foreign Representative.

47.  The Information Officer also respectfully recommends this Court grant the relief sought
by the Foreign Representative with respect to the discharge of the Information Officer
and the termination of these CCAA Recognition Proceedings upon the delivery of the

Information Officer’s Certificate.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

at Toronto, Ontario this 9™ day of September, 2016.

RICHTER ADVISORY GROUP INC.

in its capacity as Information Officer

of Horsehead Holding Corp. and Zochem Inc. et al.
and not in its personal capacity

Per:

o

Adam Sherman, MBA, CIRP, LIT Pritesh Patel, MBA, CFA, CIRP
Senior Vice President Vice President



APPENDIX A



Case 16-10287-CSS Doc 1446 Filed 08/11/16 Page 1 of 2

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

i

HORSEHEAD HOLDING INTERNATIONAL) Case No. 16-10287 (CSS)
)
)

Debtor
AFFIDAVIT OF PUBLICATION

STATE OF NEW YORK )
)
COUNTY OF NEW YORK )

I, PAUL C. MESCHES, being duly sworn, depose and say that I am the
Marketing Director of Porte Advertising, Inc., and that I arranged for the
publication of the attached notice in The Globe & Mail on July 26, 2016.

The foregoing statements are true and correct to the best of my knowledge,

information and belief.
A ol

Paul C. Mesches

Sworn to me this
10 N’/d'éfif :’L}?’August 2016.
;o4

/ L " ELLI KREMPA
[ N@i‘%lfj; Pl febiic, State of New York
4 Mo GTKEG17E879
é»/ Qualifizd in Suffatk County
Sommission Explres October 22, 20 ]5{
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11 of the Soafpupicy Code (as amendad from i o tirme, the *Qlgddotire Stetemeat ), as cortaiving 2deqaite
snformation, a5 requtred under secfion 1125(a} of the Bantruptey Code, 1TH.5.C. 45 11532 the“Bsnbnafey.
7 and (B} 21 w:cmai Horselead Hokding Gorp. a0d mun o{rls WIH andaffians, &5 deb(m md
»t«mmmsw‘m “eotixtiily, e Peblon ) te viidr d 1 the
\ixtrors'Secved Amended Jodnt Fin of Beorgassizetion Porssmt 1o Choptes 1 of the mewrr/(wnn ﬂ,u L
1, Vating Record Date. The Votieg Recocd [tate for purpses of determinmg vk Holdrs of Caims a0
giedlovide on the Planis fuly 7, 2016, .
: Yoting Deadfine. Uyw tkd 3 Cabm adinkt e of the Debleds 35 of the \'ow; P.z(w mre aﬁ ub
i oathe Pan, fred o Babed, Magtar Raiol,
yeur (lalmfs) Fet y§a vote o the Plan 1o be countdd o mist fotvw LM i
et tias, complete 2 equired information on the BaRst Mter Ballot, of Ber efiial Batiot; and ereante 3o

by Kogust 19, 2616 2t 50 . prevaing Faten Time (e Voting Dedine’). s the e e
Betehiial M’d«x Benthchl Batas mast reten lhek Eeﬁeﬁdﬁ( Baktoty to thelr Nomineals} n suffifent time
192 that thelr b verdy, tabadate, and i i aha erst‘.dmd et the
s¥aster Bathofsso that they. Deadiine.
[kr'j fivre to follow the voting instructiany WW with t*e Baf’ﬁ, Waster EJML o Bﬂsefm! Baffot may
sty your Batlat, Master 80t of Beneficial Bativt and your votz on the Flan,
4, Obfections to the Plan. The Bsebrptcy Court has estabiished August 19, 2016 ot 5:00 am, prevaling.
Eastern Thme, 35 the 1ast dale and time for fing and serving abizctions to e Confiamation of the Plan {the ‘Tt |
i 10 the Plan must () be bn mm; (b} eonferm o the Sanknptey Rules end
v:elod&s‘»es(t)mlell’»eumandtdrkfnolwvb)eainqpazqmmcam«mtandmoruﬂhtumm
wll!F‘hnmﬂuuwbﬁ

EVENT, Ok

THAN CLAINS o8 EllBllmiS ARISING OUT OF 0K AFLATING Y0 ANY ACT OR OMISSIDH OF A RELEASED!
PARTY THAT CORSTITUTES FRAUD, WILLFUL MISCONDUCT, OB 6F05S NEGLIGERCE; PROVIDID THATTHE'
FOREGOING DEBTOR RILEASE SHALL HOT OPERATE TO WAWE OR RELIASE RKY OBLIGATIONS OF AV,
PARTYUHDER TNE PLAN, TIEE UPA OR AHY OTHER DOCUMERT, IRSTRUMENT, 0B #GREEM!HT(W(I.UD{HG
TROSESET FOREH IH THE PLAH SUPPLEMENT) EYECUTED TO IALPLEMERT THE PLAN; PROVIOED FY| |
YHAT FIRST AMERICAM SHALL GHLY STCOME A RELEASED PARTY PURSUANY TO THIS ARTICLE VI3, ( UPON
IEl[AS!N IH! LS(RDW OISRURSEMENT. FOR THE AVOSDANCE OF DOUBY, CHESTHUT B1DGE SHALE 8%

1S ARTICLE Vist.C AND CHESTRUT RIDSE SHALL RAVE HD UAEIUTV‘

PURSUANT T4 TH!
he ASAEUAMKYDKUHOHTH!S[(U"DNOKSNOHH’URL TS YRSLCURCD HOTES IRDEKTURE, 07“’7*

MACQUARIE CREDIT AGREEMENT ATTER THE EFFLCTIVE DATE.
!“XRV OF THE EONFIRMATION ORDER SHALL EONSTITUTE THE BANKRUPICY COURT'S APPROVAL,®
RSUART J6 RANKRUPTCY RULE 9019, OF TRE B EBTOR RELEASE, WHICH tHCLUDES BY REFERENCE f1isH
OFTHE RELATED PROVISIONS AKO BEFEHITIDNS CONTAUKED HERELR, AND FURTHER, SHALL ORSTITYTE!
){gf#{gﬂ COURT'S FINDING THAT (HE DESTOR ATLEASE IS: (1) IN EXCHANGE FDR THE 000

ANE VL CQHSIDERATION PROVIDED BY THE RELEASED PAREIES; (2] A GOOO FAITH SETVLEMENT
AKO COMPROMISE OF THE CLAIMS RELEASEQ BY THE DEBTOR RELEASE; (3) IK THE BEST IRTERESTS OF
TRE BEBTORS AND ALL HOLOERS DF CLAIMS AMD INTERLSTS; L4} FAIR, EQUITABLE, AND REASONAGLE
{S) GIVER AND MARE AFTER DUE NOTICE AND OPPORTURITY EOR. NEM!IHG; AND {6} A BAR TD AKY OF)
THE DEBTORS OB THEIR ESTATES ASSERTING ANY CLAIM OR CAUSE Df ACTION RELEASED PURSUART.
TO THE DEBTOR RELEASE, Elﬂ" OF THE EOHFIRNATIDH RECOGNITION OROER SHALL CONSTITUTE THE
CANATIA N EQUIVALENT OF THE SAM o
HIRD PARTY RELEASES. OR AND AH‘(MKO SUBJECT 1O THE OCCURREHCE DF TRE EFFECTIVE ORTE]

AS 10 FACH DF THE RELEASIHG PARTIES, THE RELEASING PARTIES SHALL RELEASE EACH RELEASED,
PABTY, AHD EACK OF THE DEBTORS, THER ESTATES, AHD THE RELEASED PARTIES SHALL BE DEEMED,
RELEASED FROM ANY AND ALL CLAIMS, INTERESTS, GRUGATIONS, RIGHTS, SUITS, DRMAGES, CAUSES BF
ACTION, REMEDIES AND UARILITIES WHATSOEYER UNCLUDING AKY DERIVATIVE CLATHS, ASSERTED DR
"ASSERTABLE ON BEMALF Of ANY OF THE REBTORS, THEIR ESTATES, OR THE REORGANIZED DERTORS, &S
APPLICABLE) WHETHER KNOWN DR ASSEREED DR

ﬁ,m mmmwmmmmm KIRKLAN B4 £LUIS LLp, 390 Horth LaSalls, (hitaga, [Rino%s 60654, U.H
1436}, Sarrey £ ONedd (DF Bar Ko 40421, Joseph M. MubaliHH(DE Bar Ko, 6031, PACHULSK!
SYANG lIENLUO'(ES LEP, 919 Rerth Market Street, T7th Foor, PO. Bx 8705, Wimington, Delzsare 19559-5705
H{Cnurier 19801 Counsed 1o the DIP Lendess, Mithae! S1am f»&r‘aﬂtdpzok« i), Meredith Lahurie, {admitted
f.'ohct +icel, AKIN GUIAP STRAUSS HAUER & FELD LLP, Dn‘ Beyant Peck, New York, Kew York 10036, Counsel to
Committes Kennelh A Rosen, Bruce D Sueciler (admted o Peoyie), Phfip ), Gross, Ladmat
A—Y!‘ft) LOWENSTEIN SAHOLER LLP, 65 Lvingston Avenve, Rosetaod, Hew Jersey 07068 (r(xwaxdln the
£quity Commitee. An(eh R Hastad, (admitted ped Aox vice), Y¥tFam S, Catchen, (sdmatied pro bt vice), Moshie
Eﬁh’m (adenitied peo Marshaitf, Tradn, Dadmitted pro bt vices, HASTASY PAMH!RS T7 Vater Street,
th Flo, rk«m,uewm 0005 -and- Mark 0. Coling [DF Bar K 2931}, Robert | Steeh, k. iDF Bar 1o, 2915),
'k\nsdl € Siberefied {(DF Bar Nz 3462), RICHARDS, LAYTON & FINGER, PA, 920 Harth King Street, Yitmington,
Delvaare 19801, U, Trustee: Offe 0 The tadted States Trustee, The Dastrict of Delaware, 844 Kivy Strews, Suita
12267, Veirington, Belaveare 19801, S Sty . o
{5 tonfirmation Hearing. A heating o Loﬂfum 12 Flan (the “(enfamation Hearing) whl commercs o
[A.vgm 30-31, 201621 10:00 2 ¢ prevasiing Bastern Time befove the Hotorable (histophes Sentdh, Enited States
’B&shupl ey Judqe, in the (dted States Baninugtey Court for the District of Detware, Please be adlsed that the
Cenkemation Heading may be oatehiped from fime 19 time by the (ot of the Debteds, In consuitation with the
iPequisite Flan Sponsors, withut further ratice other thaa by such adirimment belng anncutved In open coart
L:b/ anatie of adjpummant fedwith the (out 3nd served on pacties entitied to patice under Bantriptey fufe
Locaf Rules o7 otheradse. i with the Pan, the Fian muy be awdified, if necessary and in
ect to and In sceord: ith the teems of the Ptan, priof 1, during, of 373 resull of the (anfiemation
raemmm Further atian by the Bebtors, and withons burthe natice to of action, oedes  approval of the
Basknaptey Court uanyolhcv Entity.
& [nquirtes, The Deb Statement,
30 21 exhits ly the Disclosute Statement, mdving the Ftan, on: () the Gffice. r,lthe Unie léd $tates Tnstee for
(the Distict of Delaware; (b) ceonsel to the officel committes ‘of unseqered creditas: (6 ooaset 16 the oficat
fenmate of equity secusity helders; (4) the Office of the Uaited States Miamey for the Distict of Dedzware;
)vhe leterasl Reveoue Service; (f} w Seanities and bukange Cmmwm, {g) counset to Macquarie S2nk
fréied; (h) under the Deblers 10.5/% sen 4]
fthe Deblors'd.0% senar unsecured notes: () the indentur? trugtee vnder mewus'm% convertible senvor
‘rotes; (8] Rancy 32620 Vizcayz Argentariy, SA.; () couneed to FRC Bank, Mationsl Atsociaticn; tm) councel for
khe fenders under the Dehtars’ DIP fadifty and theal e grup of hatders of the L‘eb!m seeyred notes; n) the
tagent to the DIp faditity, (o} Rihter Advisory (reap inc I ts Capieity 28 nfotmati i the Debtors'Foreign
Jecogiion preceedings, {p) (etus Gortal, LG (q) any party that r?:’ reqested nclice pursuent to Barkaupicy

1Y

Bedh et th

modifeaton fo the Pt that ww‘dremfwsudmb;mm, ad {z) befled, by with 2 [ ACCRUED DR )M URED OR BETERMIHEQ DR DE €, DISPUTED DA}

of senviee, et thy oy 08 DUE 08l T0 BECOME DUE, EXISTING DR HEREINATTER)
Daydina. by X (nm.m P Patrick ). Kash e, L e), | ARISING, 1% bﬂ'l, EQuiTY, OK OTHERWISE, THAT SUCH ENTITY WOULO HAVE BEEN LEGALIY ENTITLED TO)
1

ASSERT {WNETHE INDIVIDURLLY OR COLLECTIVELY). BASED OK OR RELATING 1D, OR 1K ARY MANHER
ARISING FROM, H WHOLE DR iN PART, TRE DESTORS, (RE DEBIORS RESTRUCTYRING, THE CHAPTER 1)
CASES, THE CAXADIAN PROCEFOINGS, THE PURCHASE, SALE, DR RESCISSION OF THE PUREHASE OR SALE,
"OF ANY SECURITY OF THE DERTORS, THE 1P FACILITY, THE SUBJEET MATTER DF, DR THE TRANSAETIONS
OR EVENTS GIVING RISETQ, ANY (UJM OR IHELRESY 1HAY tS TREATED N THE PLAN, TNE BUSLHESS 0B
CONTRACTURL ARRANGEMENTS BETWEEN ANY DEBIOR AKD ANY RILEASEQ PART Y, THE RESTRUCTURING|
OF CLAIMS ANO IKTERESTS PRIORTO DR 11 THE CHEPTER 11 CASES, THE CAHADIAN PROCEEDTHGS, THE
HEGOTIATION, FORMULATION, OR PREPARATION OF THE RESTRUCTURING DOKUMENTS, B RELATED
AGREEMEMTS, (HSTRUMENTS, OR QTRER GOCUMEKYS, OR ANY OTHER ACT DR OMISSION, TRANSACTION,
JGREEMENT, EYENT OR OTHER OCCURRENCE TAXING PLACT G ANO BEFORE THE EFFEETIVE DATE, OTHER
THAN ELAIMS OR LIASILITHES ARISING OUF OF DR REEAVIHG 10 ANY ACT OR OMISSION OF A RELEASED:
PARTY THAT CONSTITUTES FRAUD, WILLFUL MISCONOUCT DR 62058 NEGLIGENCE; PROVIDED IHAT FIRST!

ACERICAN SHALL GRLY RECOME A RELEASED PARTY PURSUANT TOTKIS ARTICLE VIL,D UPOM RELEASE
DF THE ESCROW DISBUKSEMENT, NDTWITHSTAHDIHG ANYTHING TO THE CONTRARY i THE FOREGOING,
THE THIRD-PARTY REEEASE SHALL NOT RELEASE ANY OBLIGRIONS §F ANY PARTYURDER THE PLA, THE!
PA, OR AKY OTHER DOCUMENT, INSTRUMENT, OR AGREEMENT (INCLIUOING YRDSE SET FORTH IH THE:
PLAN SUPPLEMENT) EXECUTED D IMPLEMENT THE PLAN, FOR THE AYOIDANEE OF DOUMY, CHESTHUT
RIDGE SHALL BE A RELEASED PARTY PURSUANT 70 YHIS ARTICLE YUILO AND CHESTHUT RIDGE SHALL
HAYENO LIABILITY AS A GUARANTOR UNOER THE SECUREQ ROTES (HOENTURE, THE UNSECUREQ HDIiS
HDENTURE, OR THE MACQUARIE CREDIT AGREEMERT AFYER THE EFFECTIVE OATE.

ENTRY OF THE EONFIRMATION ORDER SHAEL CONSTIVUTE THE BANXKRUPTEY (OURT'S APPROVAL, I
PURSUANT TO BARKRUPTCY RULE 5019, OF THE THIRO- PARTY RELEASE, WHICHINCLUDES 8Y REFERENCE:
EACH OF THE RELATED DROVISIBNS AND DEFINIEIONS CONTAINED NEREIN, AND, FURTHER, SHALL!
CORSTITUYE THE BANXRYPTCY COURT'S FHOIHG THAT THE THIRO-PARTY RELEASE ISt (11 1M EXCHANGE
FOR THE GOOD AND VALUABLE CONSIDERATION PROVIDED BY TRTRILEASED PARTIES; (2} A 6000 FAITH:
SETTLEMERT AND (OMPROMISE OF THE CLAIMS RELEASED 8Y THE THIRD-PARTY RELEASE: (3} 1M THE;
BESY TNEERESYS DF THE DERTORS ANO ALL KOLDERS OF CLAIMS AND IMTERESTS; (4] FAIR, EQUITABLE!
ARD REASONABLE; (S} GIVEN AND MAOE AFTER DUE KOTICE AND DPPORTUNITY FOR HEARING; AND]
{6} A BAR TO ARY OF THE RELEASING PAREIES ASSERTENG ANY CLAIM OR CRUSE DF ACTION RELEASED|
PURSUANT (0 THE THIRD-PARTY BELEASE. £HTRY DF THE (ORFINMATION RICOGNITION DRDER SHatt:
CONSTITUTE FHE EAHADIAN EQUIVALERY OF THE SAME.

, On and after and subject to the oicurience of the Effective Pate, trrept n‘
othervise specifically grovided in the Plan, no Erculpated Party shalf have or Incur any Babifity tof
any Entlty for any pmpulllon act taken of omitted to be [aken In connealon with, of selated to!
sofidting, preparing, canfi of b the:

WL pleeteect the
F;khe Plan shall teceive 2 Soiitation Fachags, :muk»bq paper (opiey and 3 £0-RON. of this Notlee, aw(ab‘e
atfot (s} avd/or Master Battot(s), the Sotitation Procedutes, Man, Disclosure Statement ard ity eabubits, and
e Dedet 295vaving the Distlocuse Statremcst. The Saliotatian Package may be ohtsined from Eplq Barkruptey
buticns, 1€, the Botie and Oaims Agent retained by the Ocbitess in these chagter 19 cases, by (3} v'rm
e Pebtors restrururing hating ot (550) $72-0485; (b) visigng the eblors’sestryeturing websie at: ttgrl}
10 &ﬁ\h‘v"! WW. U&Mf\ ead Hifding orp. Balty
IPto(eswj Depsitrhey, 777 Thad Avenas, 1) Hoor, teit 1ol
y ste3dngs fded I these duy pwnmaluahemmmah_u{mmv_cgm g
lquestions rgacding the procedires and repsrements (0 volting 10 agept o1 rejact the Flan end (o objecting 1o
(e Pian, provide addtional opies of 21 matedalk 2nd maxsez the Voting tabulatien. (anadian Crediters may
my; Comact the Information O'i‘as with @ksnms reqRedng lht Pian, Canadion Heldess of Qs oy consyt
farmation (ficer's vebsite at hitp/fwk for
fadditional infotmation,
7. Temporary Aljowance of Galms For Voting Purposes. Hotders of (laims that are subject to 3 pendmyg.
'#,erﬁcﬂbyuuvebtmesolli'»e'ieb;Bemrdl)mmmemfhemmmmr‘lmmwsat}m
4o only & partion of 3 Cram, vach Claim rayy be veded b the unisputed 1msnt. Moreoser, a Hrider ¢fa Clim
rannot sote any Gisputes portisg of its Caim unfess sne of moce of the fofiowirg hat tahen plece at feast frve {5}
busiress days before the Voting Deactine feach, 3 Reselution frenl )
© 3 s prde of the Bankratey Qe is exitered dowing such (L pumant to sectizn SO2b) of the
Aartroptey Code, aftet notice and 2 bearkng,
b 3n prder of the Banknuptey Eonrt is snmdteu\miv Hraing such Bz o mitirg purpses onfy
lparsuant 1o sm\l\yty fule m&(a{ zfm natice and 3
rges

€3N &t
Saz(z)d me aankn,ptq(ode ahu natice md :headnr;
101 of othes agreement Is executed between the Hckder oo kﬂcﬁd)i Helder of such (12kn and
mm&mmatmg the ablectider tnd 3oring sith (1m i an dgreed vpoa amout
&2 stipulation of ethet 2ytemend s exeruted brween the IWJ!«MQM&( m»mum mw
mosoleAs(iming
£theperding mmwmaamxsmmwmmmw the Debtors
Ko tatee lhm el wv«ssd:ys after a Resodution Creny, Eobg st distribute 3 Sulcitation Package and s
ipre-addressed, postage pre-paid emetope ty the releant Holder o Beasfichal Bolder of such lemptrarty Mlowed
Um!whnkmmmdkrwmm nses only for for ather praposes as set farth In an agphcable order of
e Bankruptcy Court) by such fesalution kvent, whtich must b retumed according tathe brstructions on the 8atiet
by no ater than xhewmg Deattine,

i the Poldet of a {I2m reeives 2 Scficitation Fackage and the Deblees object to exch (alm after the
ating Secord Oate 3 Teast farty-thece (43) calendar dypy priot ta the Confimatlon Haading the Oebless
bt of cecion il i gch Hokderofth s plicabe o Caims Lo o  pencie abjctcn 20d
lthe procedures for temparary afuwarke ot voting puipases. Furthermore, 1F the Halder of a Clatny recelves a
[Soficitation Fackage and the Debters objedt to such (T2im icsc then fecty-thiee (43) calendae a3 peor to the
{onfirmation Hearing, the Halder’s Uaim shall be deemad temporatity allowed foy voting purarses orly without
ik ther actian try the Holder of sich (Laim and without furthar ceder of the Rarmyptey Coart.

3. Rdme. Excutpation, and lnjumlan Eanguage nthe mn Flaasebe advised tht Artidle Vit of the

t b section

,lhedmh 97 £5 Py

Apatles
DEBIOR RELEASE. PURSUANI ID SEGWN num) 0f mi BRHKRUPTCY (ODE, FOR GOOD AND
VALUABLE CONSIDERATION, OX AKD AFTER AND SUBJECT TO THE OCCURRENCE OF THE EFFECTIVE DATE,
’[KHE DEBTORS AKD THEIR ESYATES SHALL RELEASE EACH RELEASED PARTY, AKD EACH RELEASED PARTY
’IS OEEMED RELEASED BY THE DEBTORS; TNE ESTATES, AHO TRE BHORGANIZED DIBTORS FROM AHY AND
IALL CLAIMS, GBLIGATIONS, RIGHTS, SUTYS, DAMAGES, CAUSES DF ACTION, REMEDIES, AND LIABILITIES
|WMAT$0MR {INCLUOING ANY DERIVATIVE CLAIMS, ASSERTED OR ASSERTABLE OWf BEMALF OF ANY
OF THE DEBTDRS, THEIR ESTATES DR THE REORGAKIZEQ DERTDRS, AS APPLICABLE) WHETHER KNOWN
2] t0 0%

Plan, ot consumenating the Plan, the Disdosure Statement, Lhe Hew Orqznmuonai Documents, the
nestmmumq Transactions, the 1P Fadilty, the tsiance, distribution, and‘ct 5314 of any units of}
the Kew Comman Cquity &7 any other secucity atfeced, Issued, or distributed in connection with the|

Plan, the Chapter 11 Cases, the (anadlan Proceedings, az any conteact, istument, relesse of othert
agreement, or dowment cre aled or entered lnto o connection with the Plan or anyelhupmpﬂmani
act Taken o Qmﬂltd 18 e taken In cannection with of la cantemplathon of the restructuring of thel.

of | Dabtons: previded, Wat each Prculpated Party shal be enthled ta rely upon the advice of counsel]

@ncerning bls, her or ity dutles pursuant !n, of In conaeqion with, \he Pan 3 30y other fejated!
dacamint, Instrument, o0 4, further, that th shalihave no|
effect on {7} the Habllity of any Entity that results fram any suth 2t o andssion that i determined Ini
2 Finat Osder to have constituted gross negligence, frawd, or wiilful miscondut or () aimy contractuatt
Rabifity for any Weach of Lhe Fan, the UEK, or any ether doument, instrument, o agreement
{induding thos e set forthin the Plan Supplement) rrecwied to mplement the Pian
INIUHCHIOH. EXEEPT KS DIHERWISE EXPRESSLT PROVIDEO [N THE PLAN OR iOR OBLIGATIONS;
1SSUED OR REQUIRED TO 81 PAID PURSUANT TO THE FLAN (FRCLUDING THE HEW COMMOR EQUITY, ARD:
DOCUMENTS AHO IHSTRUMENTS RELATED THERITO), CONFIRMATION DRDER OF THE CONFIRMATION|
RECOGRITION ORDER, ALL ENTIES WHO HAYE HELD, HOLO, DR MAY HOLD CLAIMS, INTERESTS, OB LIERS,
THAT HAVE BECH DISCHARGED PURSUANT YO ARTICtE YulA, SELEASED PURSUANT J0 ARTICLE Vitl8,;
ARTIGLE VIIL.C, DR ARTICEE VLD, OR ARE SUBJLCT TO LCULTATEOS PURSUANT TO ARTKLE VIILL ARE,
PIRMARENTLY {RIOIKED, FROM ANB AFTCR THE TYFICTIFE CAFE, FROM TAKING ANY OF THE FOLLOWING!
ACTIONS AGAINST, AS APPEICABLE, TRE DIBTORS, TWE REORGAKIZED DESTORS, OR THE RELEASED!
PARTIES: (1) COMMENCING OR CONTINUISIG (N ANY JLANKER ANY ACTIOH OR DEHER PRO([EDING(
OF ANV AIND ON ACCOUNT OF OR IN CONNECTION WITN O WITH RESPECT 1O ANY SUCH CLAIMS ORI
SHTERESTS; {2) ENCORCING, ATTACHING, COLLEETING, 08 RECOYERIG BY ANY MAHNER OR MEANS ANY
JUOGMENY, AWARD, DECREE, OR ORDER AGAIHST SUCK EHTHIES 0% ACEOUNT DF OR 1§ (O“NK“ON
wis ORWITH RESPECT T0 ANY SUCH CLALMS 0f INEERLSFS; (3} CRIATING, PEBFYCTING, DR ENFORCIHG)
AKY ENCUMBRANCE OF ANY XIHD AGAINST SUCH LXTITILS OR THE PROPERTY OB THE ESTATES 0f SUEH:
ENTITIES OM ACCOUNT BF OR R COHNECTIOH WITH OR WitH RESPECYTOANT SOCH CLAIMS OR INTERESTS |
{4) ASSERTING ANY RIGRY OF SETOFF, SURROGATION, OR BECOUPMENT OF ANY KIKD AGATHST ANY:
OBLIGATION DUE FROM SUCH ENTITIES DR AGAENST HiIE PROPERTY OF SUCH ENTITLES DN ACCOUKT DF OR|
IR COMNECTION WiTK OR WITH RESPECT TO ANY SULK CLAIMS OR INTERESTS URLESS SU(H ENTETY HAS.
THAELY ASSERTED SUCH SETOYF RIGHT PRIOR 10 MHE EFFECTIVE ONTE IN A DOCUMENT FILED VATH THE.
BANKRUPTCY COURT EXPLICITLY PRESERVING SUCH SETOFF, AND XOTWITHSTANDING AN INDIEATION Of
A CLAIM DR INTEREST DR OTHERWISE THAT SUCH EHTITY pSSERTS, HAS, OR INVENDS TO PRESERVE ANY|
RIGHT DF SETOFF PURSUANT 10 APPLICABLE LAW DX QTHERVIISE: ARD (5} COMMENUNG OR (ORTLILING:
TR ANY MAKKER ANT ACTION DR OTHER PROCEEDING 01 ARY KIKD ON ACCOURY DF OR 1H COUNECTIDX|
WITH OR WITH RESPECT 10 ANY SUCH CLAIMS OR (HTERESTS RELEASLD OR SETTLED PURSUANT 1D THE|
PLAN, FOR THE AVOIDANCE OF DOUBT, CHESTNUT RIDGT SRALL BE A RELEASED PARTY AND CHESTRT!
RIDGE SHALL HAVE 110 UABHITY AS A GUARARIOR UNOER TRE SECURED HOTES IHOFNTURE, THE,
UNSECURED HOTES INDERTURE, OB THE MACOUARU CRTOYT AGREEM (HT AFTER THEEFFECTIVEOATL.
YOU ARE ADVISED [DCAREFRLIY REV‘EW AND CONSIBR T 48N, IRCLUTIAG THE RELEASL, (XCULPA(M, AND!
HIURCRONPROVESIGNS, ASYOUR RICHTS MIGHT 3 &7 EECNT
Wiimington, Delnvase Dated Ry 26 3
ALJ}LJ&M. 1312 028 Jories (DE Bat #is 28463 Jamies L FHERt 10F Bar Mo 4042), Joserh M. Wi hidh
{DE Bar o, £061), PACHULSNI STAKG ZIENL & JORLS 1P, Mo mauth dharbet Sheet, 17th Flooy, RO msl
\‘\'imﬂgfm. Datzuare m?wos ((aum 19&31) Hefbc»\e 1307) £52-4100, Facsimde, (102) 5524400,
2w tom - 334 - Imies KA Speagtegen, R
mm! § Nesh e, 7 (oot pro bt ie), n,.n rmm D84 (arsni d oo i i), MIRKCAND § ERLSS!
LES, KIRKLANO & ELLIS IHTERNRTIONAL LLP. 200 thwih L aSale, {hurage, Mlincis 60654, Telsphane (111842
2008, rxsm-!e (3021862-2200, Ema. jomas spraytegervimkland sorm, patrick nagh 5 isbhard com, ryan. i
the €nd Pedtvs 11 Posievien

R UHKHDWN, FORESEER OR UHFORESEEH, ASSENTED Ayt
(MATURED OR UHMATURED, DETERMINCD OR DETERMINABLE, DISPUTED OR UNDISPUTED, LIQUIDATED
1OR UNLIQUIDATED, OR DUE DR 10 BECOME DUE, EXISTING 0R HEREHAFT(R ARISING, i¥ LAW, FQUITY,
lﬂl DTHERWISE, THAT THE DEBTORS, THE ESTATES, DR THE REORGAKI2CD DEBTORS WOULD RAVE BEEN
LEGALLY ENTIELED TOASSERTIH TRERR OWN BIGHT (WHETHER (NOIVIDUALLY OR EOLLECTIVELY), QR UK
:!EHA[FDHHEHOLOIR OF ANY CLAIMDR INTEREST OR OTHER ENTITY, BASEDOK ORRELATING 1D, OR IN
ANT MANNER ARISING FROM, 1 WHOLE DR I PART, THE DEBTORS, THE DEBTORS' RESYRUCTURING, THE

IDIP SACIEITY, THE CHAPTER 11 CASES, TRE CAMADLAN PROXEEDINGS, TRE PURCHASE, SALE, TRANSFER,

K RESCISSION OF THE PURCHASE, SALE, OR TAANSER OF ANY SECURITY, ASSEY, RIGHT, O INTERCST
0F THE DEBTORS on THO H!ORGAHIIEO DIIYDKS HE SU!JKT MATTER OF, OR THE TRANSACTIONS

The Debtors Py these chapter 17 aszs, d'ong wath the List bour digts of eath Debitar's federal tan ‘dent ha!m‘
number, e Horsetead Hoading (aep (377, Mamebrod turparation (7348); Raseherd Hetdt Procuies, UG
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

HORSEHEAD HOLDING CORP., ¢t al.,! Case No. 16-10287 (CSS)

Debtors. (Jointly Administered)

DECLARATION OF JOSEPH ARENA ON
BEHALF OF EPIQ BANKRUPTCY SOLUTIONS, LLC
REGARDING VOTING AND TABULATION OF BALLOTS ACCEPTING
AND REJECTING THE DEBTORS’ SECOND AMENDED JOINT PLAN OF
REORGANIZATION PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE

I, Joseph Arena, declare, under penalty of perjury to the best of my knowledge,
information, and belief:2 |

1. I am the Manager of Solicitation Services at Epiq Bankruptcy Solutions, LLC
(“Epig”) located at 777 Third Avenue, 12th Floor, New York, New York 10017. I am over the
age of 18 years and competent to testify.

2, I submit this Declaration with respect to the Debtors’ Second Amended Joint Plan
of Reorganization Pursuant to Chapter 11 of the Bankruptcy Code [Docket No. 1309] (as the same
may be amended or modified from time to time in accordance with its terms, the “Plan”). Except
as otherwise indicated, all facts set forth herein are based upon my personal knowledge,

information supplied to me by the Debtors or their advisors, including Epiq, and my review of

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Horsehead Holding Corp. (7377); Horsehead Corporation (7346); Horsehead Metal Products, LLC
(6504); The International Metals Reclamation Company, LLC (8892); and Zochem Inc. (4475). The Debtors’
principal offices are located at 4955 Steubenville Pike, Suite 405, Pittsburgh, Pennsylvania 15205.

2 Capitalized terms used but otherwise not defined herein shall have the meanings set forth in the Plan, the
Disclosure Statement, or the Disclosure Statement Order (each as defined herein), as applicable.
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relevant documents. If I were called to testify, I could and would testify competently as to the
facts set forth herein on that basis.

3. In accordance with the Order (I) Approving the Retention and Employment of Epiq
Bankruptcy Solutions, LLC as the Administrative Advisor for the Debtors, Effective Nunc Pro Tunc
to the Petition Date, and (II) Granting Related Relief entered at [Docket No. 278], Epiq was
authorized to assist the Debtors in connection with, inter alia, soliciting, receiving, and tabulating
Ballots accepting or rejecting the Plan.

A. Service and Transmittal of Solicitation Packages and Related Information
4, Pursuant to the Plan, holders of Claims in Classes 4, 5, 6, 7, and 8B as of the Voting

Record Date were entitled to vote to accept or reject the Plan (collectively, the “Voting Classes™).

Class Type of Claim

Class 4
(Each Debtor other than Secured Notes Claims
Zochem)

Class 5
(Each Debtor other than Unsecured Notes Claims
Zochem)

Class 6

(Horsehead Holding) Convertible Notes Claims

Class 7
(Horsehead Holding and Banco Bilbao Credit Agreement Claims

Horsehead Corporation)
Class 8B

(Each Debtor other than Other General Unsecured Claims
Zochem)

S. The procedures for the solicitation and tabulation of votes (the

“Solicitation Procedures”) regarding the Plan are set forth in the Order (I) Approving the Debtors’

Second Amended Disclosure Statement for the Debtors’ Joint Plan of Reorganization Pursuant to

Chapter 11 of the Bankruptcy Code, (II) Approving Certain Dates Related to Plan Confirmation;




(II) Approving Procedures for Soliciting, Voting, and Tabulating Votes on, and for Filing
Objections to, the Plan and Approving the Forms of Ballots and Notices, and (IV) Granting

Related Relief [Docket No. 1274] (the “Disclosure Statement Order™). Pursuant to the Solicitation

Procedures, Epiq was instructed to solicit, review, determine the validity of, and tabulate Ballots
submitted to vote for the acceptance or rejection of the Plan by the holders of Claims in the Voting
Classes in accordance with the Disclosure Statement Order.

6. On July 15, 2016, Epiq posted links on the Debtors’ restructuring website

maintained by Epiq at http://dm.epiql1.com/Horsehead providing parties with access to, among

other documents, copies of the Plan, the Debtors’ Second Amended Disclosure Statement for the
Debtors’ Second Amended Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy

Code [Docket No. 1310] (the “Disclosure Statement”), and the Notice of (4) Solicitation and

Voting Procedures; (B) the Confirmation Hearing; and (C) the Plan Objection Deadline [Docket
No. 1311].
B. General Tabulation Process

7. The Disclosure Statement Order established July 7, 2016 (the “Voting Record

Date”) as the record date for determining the holders of Claims in the Voting Classes who were
entitled to vote to accept or reject the Plan. Epiq relied on the claims register maintained in these
chapter 11 cases, in consultation with the Debtors’ advisors and other parties, to identify which
Holders of certain Claims were entitled to vote to accept or reject the Plan for purposes of
distributing Solicitation Packages (as defined herein). Using this information, and with guidance
from the Debtors, their advisors, and other parties, Epiq created a voting database reflecting the

name, address, voting amount, and classification of certain Claims in the Voting Classes. Using




this voting database, Epiq generated Ballots for Holders of certain Claims entitled to vote to accept
or reject the Plan.

8. As more particularly vdescribed in the Solicitation Affidavit (as defined herein), in
accordance with the Disclosure Statement Order, on July 18, 2016, Epiq initially caused the

documents set forth in section C of the Solicitation Procedures (the “Solicitation Packages™) to be

distributed to holders of Claims in the Voting Classes as of the Voting Record Date. On July 29,
2016, Epiq filed the Affidavit of Service of Solicitation Materials [Docket No. 1409] (the

“Solicitation Affidavit”).

9. Ballots returned by mail, hand delivery, or overnight delivery were received by
personnel of Epiq at its offices in Beaverton, Oregon and New York, New York. Ballots received
by Epiq were processed in accordance with the Disclosure Statement Order and the Solicitation
Procedures.

10.  In order for a Ballot to be counted as valid, the Ballot must have been properly
completed in accordance with the Disclosure Statement Order and executed by the relevant holder,
or such holder’s authorized representative, and must have been actually received by Epiq by 5:00

p.m. (prevailing Eastern Time) on August 19, 2016 (the “Voting Deadline”).

11.  All validly executed Ballots cast by holders of Claims in Voting Classes received
by Epiq on or before the Voting Deadline were tabulated as outlined in the Disclosure Statement
Order and the Solicitation Procedures.

C. The Voting Results
12.  The results of the tabulation of properly executed Ballots received on or before the

Voting Deadline are set forth below (the “Final Tabulation Results”).




TOTAL BALLOTS RECEIVED
- , Accept . ‘ _ Reject ,
CIASSES AMOUNT NUMBER | AMOUNT | NUMBER
(% of Amount | (% of Number | (% of Amount | (% of Number
_ Voted) - voted) - Voted) Voted)
Class 4 - Secured
Notes Claims $192,095,000.00 17 $2,555,000.00 2
(each Debtor other 98.69% 89.47% 1.31% 10.53%
than Zochem) ’ ) ’ ’
Class 5 - Unsecured
Notes Claims $31,950,000.00 13 $4,000,000.00 1
(each Debtor other 88.87% 92.86% 11.13% 7.14%
than Zochem) ) ' ) ’
Class 6 - Convertible | ¢ 774 000.00 17 $38,391,000.00 164
Notes Claims
(Horsehead Holding 52.08% 9.39% 47.92% 90.61%
Corp.)
Class 7 - Banco
Bilbao Credit $17,609,845.75 1 $0.00 0
Agreement Claims
(Horschead Holding 100.00% 100.00% 0% 0%
Corp.)
Class 7 - Banco
Bilbao Credit $17,609,845.75 1 $0.00 0
Agreement Claims
(Horsehead 100.00% 100.00% 0% 0%
Corporation)
Class 8B - Other
General Unsecured $11,725,216.26 17 $171,658.98 4
Claims
(Ho"seléecf‘lf; I;I"‘dmg 98.56% 80.95% 1.44% 19.05%
Class 8B - Other
General Unsecured $21,685,492.60 105 $1,621,160.36 11
Claims
(Horschead 93.04% 90.52% 6.96% 9.48%
Corporation)
Class 8B - Other
General Unsecured $13,076,224.99 44 $8,911.78 2
Claims
(Horsehead Metal o o o o
Products, LLC) 99.93% 95.65% 0.07% 4,35%
Class 8B - Other
General Unsecured $12,004,630.38 43 $0.00 0
Claims
(International Metals
Reclamation 100.00% 100.00% 0% 0%
Company, LLC)




13.  In accordance with the Disclosure Statement Order, any Ballot (a) not bearing an
original signature, (b) received via facsimile, email, or any other electronic means, (c) that was
illegible or otherwise unidentifiable, (d) improperly submitted to the Debtors instead of to Epiq,
(e) that split the Claimant’s vote to accept or reject within the same Voting Class, or (f) that lacked
necessary information, was excluded from the Final Tabulation Results. Additionally, pursuant to
the Disclosure Statement Order, a Ballot was deemed superseded and revoked if Epiq timely
received a subsequent properly executed Ballot respective of the same Claim(s). Under these
circumstances, the superseded and revoked Ballot was excluded from the Final Tabulation Results.
In addition, any Ballot received after the Voting Deadline was excluded from the Final Tabulation
Results. A complete list of all Ballots that are defective pursuant to the Solicitation Procedures

provided in the Disclosure Statement Order is set forth on Exhibit A.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK}




[ declare under penalty of perjury that the foregoing is true and correct and to the best of
my knowledge, information and belief.
Dated: August 26, 2016 QM

New York, New York J osq@/Aren(a
Epiq Bankruptcy Solutions, LLC
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Schedale
Number

Case 16-10287-CSS  Doc 13545];. , Filed 08/26/16 ~ Page 2 of 2

Pan Class  Plan Class Deseription

GUC CLAIMS AGAINST THE INTERNATIONAL METALS

HORSEHEAD HOLDING CORP.
Report of Excluded Ballots

Voting Amount

Accept/Reject

Opt Out of the
Third Party
Releases

Baliot

Number

Reason for Exclusion

290001160 8B RECL. TION CO. GROFF TRACTOR & EQUIPMENT, INC $1.371.28 13 PLAN
294 288001790 8B GUC CLAIMS AGAINST HORSEHEAD CORPORATION COUNTRY CLEAR, INC. $737.10 23 g{j\i‘;OT NOT D TO ACCEPT OR CTTHE
95 8B GUC CLAIMS AGAINST HORSEHEAD HOLDING CORP, COUNTRYCLEAR, INC. $730.83 43 gal\,;o'l' NOT DTOACCEPT OR CTTHE
1186 8B gg((::LCL]A[ D:;{[SO/I\\IGégN STTHE ATIONAL METALS CIVIL & ENVIRONMENTAL CONSULTANTS, INC. $33.707.34 ACCEPT Y 52 BALLOT LACKING SIGNATURE
GUC CLAIMS AGAINST THE INTERNATIONAL METALS BALLOT NOT MARKED TO ACCEPT OR REJECT THE
290002750 8B RECLAMATION CO. THE GYM AT ELLPORT, LLC $330.00 141 PLAN
GUC CLAIMS AGAINST THE INTERNATIONAL METALS BALLOT NOT MARKED TO ACCEPT OR REJECT THE
450 290001400 8B RECL. TION CO. [KMAC RESOURCING, LTD $9,398.40 177 PLAN
651 288000880 8B GUC CLAIMS AGAINST HORSEHEAD CORPORATION BLACK'S SUPPLY LLC $1.00 **REJECT** 208 NOT AN ORIGINAL EXECUTED BALLOT
g2 8B GUC CLAIMS AGAINST HORSEHEAD CORPORATION YUSELLA, PETER $1.00 ACCEPT Y 216 BALLOT LACKING SIGNATURE
NOT AN ORIGINAL EXECUTED BALLOT: SEPARATE
419 288004350 8B GUC CLAIMS AGAINST HORSEHEAD CORPORATION M & C RAILCAR LEASING,LLC $9.403.79 ACCEPT Y 218 VALID BALLOT FOR SAME CLAIM WAS INCLUDED
IN TABULATION
NOT AN ORIGINAL EXECUTED BALLOT: SEPARATE
418 288001190 8B GUC CLAIMS AGAINST HORSEHEAD CORPORATION CARMATH INC, $24,936.16 ACCEPT Y 219 VALID BALLOT FOR SAME CLAIM WAS INCLUDED
IN TABULATION
138 8B GUC CLAIMS AGAINST HORSEHEAD HOLDING CORP. MOORE INDUSTRIAL SERVICES LLC $113,584.43 230 E{:I\‘I[:IOT NoT D TO ACCEPT OR CTTHE
6 CONVERTIBLE NOTES CLAIMS 'THE OSAGE NATION $150,000.00 **REJECT** Y MO1S  |BENEFICIAL BALLOT NOT VALIDATED BY NOMINEE]
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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE
Case No. 16-10287(CSS)

- - - - - - - - - - - - - - - - - - - - - X

In the Matter of:

HORSEHEAD HOLDI NG CORP., et al .,

Debt or s.

Uni ted States Bankruptcy Court
824 North Market Street

W | m ngt on, Del aware

Sept enber 2, 2016
11:10 AM

BEFORE
HON. CHRI STOPHER S. SONTCH
U S. BANKRUPTCY JUDGE

ECR OPERATOR  DANA MOORE

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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Rul i ng on Confirmation Hearing

Transcri bed by: Penina Wl i cki

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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APPEARANCES:

PACHULSKI STANG ZI EHL & JONES LLP
Attorneys for Debtors

BY: LAURA DAVI S JONES, ESQ.
JOSEPH M MULVI HI LL, ESQ

KI RKLAND & ELLIS LLP
Attorneys for Debtors

BY: RYAN P. DAHL, ESQ
ANCELA M SNELL, ESQ
YATES M FRENCH, ESQ
PATRI CK J. NASH, ESQ

UNI TED STATES DEPARTMENT OF JUSTI CE
O fice of the United States Trustee
BY: TI MOTHY J. FOX, JR, ESQ

LOAENSTEI N SANDLER LLP
Attorneys for Oficial Creditors’ Commttee
BY: BRUCE D. BUECHLER, ESQ ( TELEPHONI CALLY)

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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ASHBY & CEDDES, P. A
Attorneys for Ad Hoc G oup of Senior Secured
Not ehol ders and DI P Lenders

BY: WLLIAM P. BOADEN, ESQ.

AKIN GUWMP STRAUSS HAUER & FELD LLP
Attorneys for Ad Hoc G oup of Senior Secured
Not ehol ders and DI P Lenders

BY: MEREDI TH A. LAHAI E, ESQ.
SARA L. BRAUNER, ESQ

SHEPPARD, MJLLI N, RI CHTER & HAMPTON LLP
Attorneys for US Bank NA as Trustee and Col | ateral Agent
BY: DAVI D J. MCCARTY, ESQ (TELEPHONI CALLY)

DORSEY & WHI TNEY LLP
Attorneys for U S. Bank N. A as Trustee
BY: ALESSANDRA GLORI GSO, ESQ.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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Rl CHARDS, LAYTON & FI NGER, PA

Attorneys for Oficial Equity Commttee
BY: MARK D. COLLINS, ESQ

ROBERT J. STEARN, JR., ESQ

BRENDAN J. SCHLAUCH, ESQ

ANDREW M DEAN, ESQ

ROBERT C. MADDOX, ESQ

THE BI FFERATO FIRM P. Q.
Attorneys for Oficial Equity Commttee
BY: CONNOR Bl FFERATO, ESQ

NASTASI PARTNERS
Attorneys for Oficial Equity Commttee
BY: ANCELA R NASTASI, ESQ (TELEPHONI CALLY)

MCCARTER & ENGLI SH, LLP
Attorneys for Western Ol fields
BY: MATTHEW RI FI NO, ESQ

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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GELLERT SCALI BUSENKELL & BROMWN, LLC
Attorneys for FS Sperry Co., Inc.
BY: BRYA M KEI LSON, ESQ ( TELEPHONI CALLY)

ALSO PRESENT:
THOVAS BOSWELL, Boswel | Capital Managenent Limted
( TELEPHONI CALLY)

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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HORSEHEAD HOLDING CORP., ET AL.

PROCEEDI NGS

THE CLERK: Al rise.

THE COURT: Pl ease be seated.

Good nor ni ng.

N UNI SON: Good norni ng, Your Honor.

THE COURT: Al right. I'mready to rule on the
objections to confirmation and confirmation in general. | am
going to be working off an outline which is alittle rough, so
"Il do ny best and | apologize if |I junp around a little bit.

Let ne start by saying that this is one of the nost
difficult decisions I've had to make in ten years on the bench
and one of the closest calls that |1've had to make. |'min
sort of an odd situation, because all of ny bankruptcy
I nstincts honed over the years tell ne that equity is out of
the noney in this case, but the evidence makes it a nmuch nore
difficult call, and frankly, a lot of that rests at the feet of
the | enders who' ve insisted on a no-shop here, and have
el i m nated market evidence as being a factor in the Court
making its decision. And as a result, this is going to cone
down to the Court's decision based on a battle of the experts
on val uati on.

And had the | enders taken what | believe woul d have
been a nore reasonabl e position and actually allowed for a true
mar ket check in this case, | think we'd be in a very different

situation, good or bad, but we'd actually have sone evidence

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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HORSEHEAD HOLDING CORP., ET AL.

ot her than expert valuation testinony that the Court could rely
on in making this very inportant and significant decision.

They made their own econom c decisi on based on what
they felt was appropriate. It's certainly their call and
ability to insist on that. But | think at the end of the day,
froman evidentiary standpoint, they shot thenselves in their
own foot. And that's -- it is what it is.

To franme the issues that are actually in front of the
Court, and hol di ng aside the objection of the two remaining
mechanics' lien claimants, there are three disputed issues
relevant to confirmation that the Court has to decide. They
are whet her the good-faith prong of the confirmation standards
Is met; whether the plan is fair and equitable to equity, who
are obviously inpaired; and that rests on whether the
absolutely priority rule is being satisfied here, and
specifically whether creditors are receiving too nuch, whether
they're receiving nore than their fair share of val ue.

The sort of corollary of the fact that junior
creditors don't get anything until senior creditors are paid in
full, is that senior creditors are only entitled to a one
hundred percent recovery, before junior creditors. And if
they're getting nore than that, that's taking noney out of
junior creditors' pockets.

And the third issue is whether the settlenent

enconpassed in the plan neets the | egal standards.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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HORSEHEAD HOLDING CORP., ET AL.

Starting with the good-faith issue first, | do find
that the plan is proposed in good faith, and I will overrule
the equity conmttee's objection on that point. The fiduciary
duties of the estate professionals or specifically -- excuse
me -- the fiduciary duties of the debtor, the debtor's
managenent, do not require a market check or shopping of the
conpany either through a plan or under 363 of the Code. 1In a
reorgani zati on setup, where we have a debtor with plan
exclusivity who's negotiating with creditors, it is -- M.
French woul d you put that down, please? Thank you

It is not required that a sort of 363 shopping of the
conpany occur. Debtors are free to negotiate plans of
reorgani zation with their creditors without being required to
t ake whatever deal they reach out to the nmarket to see if it's
valid. To the extent that's inconsistent with what state |aw
fiduciary duty would require in a change-of-contro
transaction, | believe that the Bankruptcy Code alters that or
supersedes that in the context of what reorganizations actually
requi re under the Code.

So while |I believe that a market check here may have
been very positive and hel pful, it certainly was not required,
and it's not inconsistent with nmanagenent's fiduciary duties or
the debtors' fiduciary duties to go forward as they' ve gone
forward in this case. So there is not a good-faith issue.

But again, there was no market check here sufficient

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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HORSEHEAD HOLDING CORP., ET AL.
10

to establish value, and the no-shop provision creates an
evidentiary issue with regard to what the value is. The D P
financing process was rapid. It had to be rapid. The debtors
did their best to shop the DIP as quickly as they could. It

certainly wasn't sufficient to be a proxy for val ue evidence or

val uation of the debtors. It was a very specific, focused
process. | find it not at all surprising that any conpeting
DIP would want to be on a primng basis. | certainly believe,

given the tinme franes involved, any new DI P | ender probably was
not in a position to cone in and do a take-out |oan, and any
new | oan would clearly be a primng loan. And it certainly
wasn't inappropriate for the debtors to decide not to do that,
but it sinply -- | raise it only with regard to whether or not
it's evidence of the val ue here.

Al so, the debtors' vigorous response after July 7th to
inquiries, including engaging fully with all of the potentia
purchasers identified by the equity conmttee -- and | think
the evidence is solid that the debtors fully engaged and were
vigorous -- but the conbination of the tine franme involved and
the fact they are responding to and not actively shopping the
conpany, in this case, is insufficient to establish val ue.

So what we have here, at the end of the day, is a
battle of the experts with Lazard versus SSG wth at |east, on
a rebuttal basis, the participation of FTI.

| believe that the Lazard 435-m | lion-dollar ranp-up

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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HORSEHEAD HOLDING CORP., ET AL.
11

value is arelevant inquiry here. | don't think it's
reasonabl e to assune under the facts of this case, that
managenent won't take the committed equity contribution to try
to fix the plant. | think the basis of the reorganization
thesis here is a ranp-up scenario. And | view a non-ranp-up
scenario to be really, in effect, a Iiquidation analysis.

These conpani es, other than Mooresboro, can be sold in
pi eces. There are obviously parties that have expressed
interest in Zochem in INMETCO and in the EAF recycling
busi ness. The issue here and the reorganization thesis here is
how do you fix Mooresboro and expand this business. So | think
that's the appropriate inquiry.

Talk a little bit about burden of proof. The question
here, as | viewit, is whether it's nore likely than not that
equity is out of the noney. If I'"mgoing to confirmthis plan,
| have to make a finding that it's nore likely than not equity
is out of the nmoney. |If | can't figure that out, if it's a
tie, or if equity's thesis is nore likely, then the plan can't
be confirmed.

Tal king just briefly about Lazard' s valuation, since
nost of the focus really was on the equity conmttee's
val uation, but talking just a second about Lazard, Lazard used
a conpar abl e conpani es net hodol ogy in addition to a di scounted
cash fl ow net hodol ogy, and there was sone back-and-forth about

whet her that was appropriate.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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HORSEHEAD HOLDING CORP., ET AL.
12

| believe that the evidence supports that use of a
conpar abl e conpani es net hodol ogy was not required here, but
using it was certainly reasonable. Even though this conpany
had no LTM EBI TDA, use of a conparabl e conpani es net hodol ogy
based on forward-1ooking LTM forward-I|ooking EBI TDA
projections, is allowable under the literature, supported by
t he case | aw, and reasonabl e.

The flip side of that is the equity commttee did not
use a conparabl e conpani es net hodol ogy, and of course neither
expert used a precedent transaction nethodol ogy. But the
equity commttee used solely a discounted cash fl ow net hod.

Now, while it is certainly true that there are
advant ages and preference to using several different
nmet hodol ogi es and to triangul ate value, that is not necessarily
requi red. Any valuation professional nakes his or her judgnent
under the unique circunstances of each case. And as Lazard --
it was reasonable for Lazard not to use a precedent transaction
anal ysis here, | don't think it was at all unreasonable for SSG
to just use a DCF net hodol ogy.

So let's focus -- wait a mnute. | amgoing to say a
little somet hing about Lazard's beta, but I'mgoing to do that
in just the context of tal king about the equity committee's
valuation. Al right. So where we are. So the equity
commttee cane in with an anmended, updated valuation with a

m dpoint value of 842 mllion dollars. So that's where we'l|

eScribers, LLC | (973) 406-2250
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wor k from

So taking the issues | already addressed, the DCF
met hodol ogy only being okay, let's turn to zinc prices. |
think it was reasonable for SSG to accept all of the business
pl an other than the zinc price nunbers. | think it's inportant
to note that managenent didn't pick the zinc data that it used,
Lazard picked that data. The use of the MB Apex report was
just as reasonable as Lazard's only bl ack-box choi ce of
anal ysts fromtheir London office.

| think that the analyst at Desk 7 that we spent a | ot
of tine onis a red herring for a couple reasons. One,
i mportantly, that analyst was not used in predicting zinc
prices for the term nal period, and of course, as in any DCF,
but particularly in this one, the termnal period is the 800-
pound gorilla in the val uation.

| would also point out that this idea that they used
t he mean and not the median, and clearly that was a problem |
don't think has any weight. Professionals use nmean and nedi an
in different circunstances at different tines, and Lazard used
the nean in several instances in its own valuation in various
pl aces.

At the end of the day, the delta on all of that effort
about Anal yst nunber 7 is ten mllion dollars. Wile not
insignificant -- it's real noney -- in the context of the

broader valuation, | don't believe that it's problematic. So
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think the use of the zinc prices under the MB Apex report was
reasonabl e.

Now, we al so have -- the next issue is the change in
capitalization ratio for the perpetuity period. And | do find
that that is not reasonabl e under the facts and circunstances
of this case. Now, this is probably -- this is probably the
sub- pi ece closest call, because based on ny experience with
hedge funds and private equity firns, | think it is certainly
possible to assume that if the debtor neets these projections,
that the lenders will ratchet up the debt on this conmpany. And
as M. Victor said, it happens every day in his business.

But based on the evidence here and specifically this
busi ness, the history of this business, the weight of the
conps, the nature of combdity conpanies, it is too speculative
to switch to a fifty-fifty capital structure in the term na
period. The effect of that is to reduce the valuation of SSG
by 95 mllion dollars, which takes us from 842 to 747.

Tal king about beta. | think that SSG s use of a 0.99
beta is reasonable. Averaging the netals and m ni ng dat abase
of Danpdaran, which is not stale, given its use of both two-
and five-year historical beta, and SSG s conps, npbst of which
are Lazard's conps, is an appropriate way to cal cul ate beta.

Here, | would also say that | think Lazard's beta
strikes nme as being way too high for a commodity conpany |ike

the debtor; and I'mparticularly bothered and troubl ed and
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question its use of Barra beta based on the case | aw and sone
of the academc literature, which is again, a black box and

very suspect.

Having said all that, | do think that the use of the
Chel yabi nsk conp was not reasonable. It was too thinly traded
to serve as a proper beta. | believe its R-squared was 0.01

if I remenber correctly. And this reduces value by 10 mllion
dollars, to a figure of 737.

Turning to the perpetuity growh; and this is a big
I ssue. The perpetuity growh of 3.5 percent is based on the
ability to go from 155,000 tons to 170,000 tons in the term nal
period, and |I think that's not reasonable. Basically, it's not
supported by the facts. Notw thstandi ng debtors' previous
statenents, which they continue to make, | think it's highly
specul ative whether they'll be able to achieve that increase.

I think the costs involved in achieving that increase are
unclear. | think the inprovenents in efficiency are
specul ative, and inportantly, Iimted by the science.

So | think the facts here belie making it reasonabl e
to use as a basis for future projections, this tick up from
155,000 to 170 -- it's not at all clear we're going to get to
155,000 tons in this case. The debtors have never gotten
cl ose.

Now, | have no issue wth this academ c debate on

whet her the use of perpetuity growth nodel for a ten-year
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I ncrease as opposed to a perpetual increase is appropriate. |
think the math, if you do the math, makes this a nonissue. The
del ta here between having done a perpetuity growth and havi ng
done a ten-year DCF for the term nal period is mniscule.
However, reducing -- correcting the error on the perpetuity
growt h reduces the valuation by an additional 84 mllion to a
revi sed nunber of 653.

So 653 mllion is roughly equivalent to the 650
mllion dollars in clainms, which appears to put the equity
commttee, at the very least, on the cusp of being in the
noney, although barely. However, that ignores the 85 to 100
mllion dollars of new capital that's going to be required to
achi eve the ranp-up scenario, which is the entire basis of the
equity commttee's valuation. You sinply cannot get to the
equity commttee's conclusion wthout that new noney, and it
has to come from sonewhere.

Thus, in order for the equity conmttee to be in the
noney and for the plan to violate the absolute priority rule, |
bel i eve the val ue nust exceed at least 735 mllion dollars,
which it does not.

So for that reason, I'moverruling the equity
commttee's objection on the absolutely priority rule.

So we turn to the gl obal settlenent. At this point,
given the valuations, this is the creditors' recovery to

forego. They've agreed to the rel eases and doing so is

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

HORSEHEAD HOLDING CORP., ET AL.
17

reasonabl e under the Martin factors.

As an aside, | think that the equity (sic) commttee
in this case settled on the cheap, but that's not the test;
that's not ny call. The question is whether that settlenent
neets the | owest range of reasonabl eness, and it does.

Critically, the class action is fully preserved for
equity. That nay be worth up to possibly fifty-five mllion
dollars, mnus, of course, attorneys' fees. | would not
approve a settlenment that did not preserve the class action.

So I"'mgoing to overrule this portion of the equity commttee's
obj ect i on.

That | eaves us with the objections of the nmechanic
liens claimants. |I'mgoing to overrule that. The interest is
going to be paid if the claimisn't paid on the effective date.
Liens are being preserved. Funds are available to pay the
claims. Those creditors are uninpaired. And stay relief at
this point is both an enpty threat, frankly, but would require
a notion. So that's an issue for another day.

Now, this is not the result that the sharehol ders were
| ooking for. However, | believe nore than ever that the
appoi ntnment of an equity commttee has been fully vindicated in
this case. As | nentioned back in May, the issue here is
valuation. Now, the lenders refused to allow for a market
check, that's their call. And the creditors' commttee

settled. Someone had to show up and stand up under the facts
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and history of this case for the shareholders to challenge the
val uation proposition; and appointing an estate funded
fiduciary to do that was appropriate.

| think that the equity comm ttee professionals have
acted within the confines of their mandate and didn't go on any
frolics or detours. So | amgoing to lift the limtation on
the equity conmttee's fees and expenses in this case. | wll,
of course, evaluate any fee applications under the applicable
standards, but | amgoing to reduce the artificial limt -- or
elimnate the artificial limt that | had previously put on
their fees and expenses.

| think, frankly, they brought trenmendous value to the
process. This was a difficult case for the Court to decide.
At the end of the day, |I think that we had sonething where
everyone had a full and fair opportunity to present the facts
and law in front of the Court. The Court was presented with
tremendous professionalismby all parties, and was put in the
position of having to nake a deci sion based on the facts and
law. |'ve done that. And frankly, | think at the end of the
day, the process was fair and we get to a fair result. The
process cost noney, and it's appropriate for that noney to be
spent in this instance.

So that's ny ruling. | would open it up to any
guestions or coments. M. Stearn?

MR. STEARN: For the record, Bob Stearn from R chards,
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Layton & Finger, on behalf of the equity conmttee. Your
Honor, thank you very nuch for ruling so pronptly and so
t horoughly. We really appreciate it.

Just one question or point of clarification. As you
wer e discussing the settlement, | think you said words in word
or substance, sonething about the equity commttee settling
cheaply. 1Is that what you nmeant to say?

THE COURT: No, | meant the -- if | said that, | nmeant
the creditors' conmttee.

MR STEARN: Thank you, Your Honor for the
clarification.

THE COURT: | apologize. That was absol utely not what
| meant.

MR. DAHL: Your Honor, for the record, Ryan Preston
Dahl. Logistically, we're finalizing some changes to the
confirmation order. |If it please the Court, we could conplete

that process and either submt it under certification of
counsel. | think it may take a little bit of tine today to
just wap up those changes.

THE COURT: Al right. Well, yes, | will confirmthe
pl an, overrule all objections to the plan. And I wll do that
subj ect, obviously, to receiving an order under certification
of counsel. It's a holiday weekend. |'mnot going to be here
any |l ater than absolutely necessary. So if you don't get it to

me today, rather pronptly, it'll be Tuesday before you get your
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order. | hope that's okay, because that is what it is. That's
what's going to be.

MR DAHL: Certainly, Your Honor.

THE COURT: Al right.

MR DAHL: Your Honor, may | just confer with counsel
to the equity commttee briefly?

THE COURT:  Yes.

MR. DAHL: Your Honor, sorry, one additional point.
We have related to confirmation, the debtors' notion to enter
into the unit purchase agreenment, which is part and parcel of
the plan. After conferring with counsel to the equity
comm ttee, we understand that that's now been resol ved as a
function of the Court's ruling on confirmation, and we --

THE COURT: R ght.

MR DAHL: -- could also submt that order as well.

THE COURT: Yes. Thank you for clarifying that and
bringing that to nmy attention. Yes, | will, for the reasons
al ready stated, overrule that objection and allow and approve
the entry into the unit purchase agreenent.

MR. DAHL: Thank you, Your Honor.

THE COURT: You're wel cone.

M. Stearn, I'"'mgoing to ask you a question while M.
Dahl's talking. | think | built that -- | think I built that
limt in your retention order or the -- where did | build that

[imt? Was it in the commttee --
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MR STEARN: Retention order, | believe, Your Honor.

THE COURT: Al right. I'mconfortable with ny ora
ruling, but if you would like a court order changing that, why
don't you submt something under certification of counsel.

MR STEARN: | think that's a good idea. W'IlIl do
t hat, Your Honor.

THE COURT: (kay.

MR. STEARN. Thank you very nuch.

THE COURT: (kay. Very good. And that shoul d cover
M. Bifferato and SSG as wel | .

MR. STEARN. Right. And | suppose --

THE COURT: And --

MR STEARN: -- Nastasi, too?

THE COURT: Yes, although they've resigned.

MR STEARN: Right. But --

THE COURT: Yeah.

MR STEARN: -- yes.

THE COURT: They have noney in the case. |
under stand. Yeah.

M. Dahl, | was just -- you may not have heard. | was

just -- we were having a colloquy about submtting sonething
under certification of counsel with regard to the retention
orders that renoves the Iimt that the Court had previously set
on the fees.

MR. DAHL: Understood, Your Honor.
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THE COURT: (kay. Anything you want to tal k about
after that colloquy?

MR DAHL: No, Your Honor.

THE COURT: (kay. Al right. Very good. Thank you
very nuch. W' re adjourned.

MR. DAHL: Thank you, Your Honor. Have a good
weekend.

(Wher eupon these proceedi ngs were concl uded at 11:39 AM
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