BETWEEN:

SCC File No.:

IN THE SUPREME COURT OF CANADA

(ON APPEAL FROM THE COURT OF APPEAL OF QUEBEC)
ELLIOT C. WIGHTMAN, et al (see Annex A)
APPLICANTS
(Appellants)
-and -

ESTATE OF PETER N.T. WIDDRINGTON
RESPONDENT
(Respondent)

NOTICE OF APPLICATION FOR LEAVE TO APPEAL
(ELLIOT C. WIGHTMAN, ¢t al, APPLICANTS)
(Pursuant to Rule 25 of the Rules of the Supreme Court of Canada)

TAKE NOTICE that the Applicants, Elliot C. Wightman, et al, hereby apply for leave to
appeal to the Court, pursuant to Section 40 of the Supreme Court Act, R.S.C. 1985, c. §-26, from
the judgment of the Court of Appeal of Quebec, docket no. 500-09-021691-118 (500-05-001686-
946), made July 8, 2013, and for such further or other order that the Court may deem

appropriate;

AND FURTHER TAKE NOTICE that this application for leave is made on the
following grounds:

Issue 1t

Conflicts of Law - Auditor Liability to a Foreign (Non-Client) Third Party?
Lex Loci Delicti or Lex Societatis — Private Wrong or Company Law?

Is the delictual liability of a corporation’s auditor for a faulty performance of his
duties as auditor governed by:

o the lex loci delicti rule or

¢ the company law that creates and defines his/her office, capacity and
duties?

Should the delictual liability of a corporation’s auditor be governed by the same
law that is applicable to the corporation? Does subjecting the directors and
auditors to different laws in relation to financial statements and reporting lead to
inextricable difficulties and conflicting results - including conflicting results
across Canada?
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What Does the Lex Loci Delicti Rule Now Mean?

Which jurisdiction’s law should be applied to delict claims when harmful material
is prepared in one jurisdiction but is received, relied on and causes harm in
another jurisdiction - the law of the jurisdiction where it was prepared and issued
or the law of the jurisdiction where it was received, used and caused harm?

Issue 2: Should there be Two Standards or Indeterminate Liability for Auditors in
Canada?

Should an auditor who issues an opinion be liable to anyone who happens to rely
on it under either Canadian common law or Quebec civil law, irrespective of
whether that person was an intended recipient or whether that person used it for a
different purpose than that for which it was prepared? Is or should the result be
materially different in Quebec because of this Quebec Court of Appeal’s approach
to its prior conflicting decisions and Supreme Court of Canada's analyses? Can or
should the effects of the laws applicable in Canada be harmonized?

Issue 3: Can Corporate Directors Avoid the Consequences of their own Negligence
and Illegal Acts?

Should corporate directors bear the consequences of their own faults or can they
now shift liability for their breaches of duty — for example, declaration of
corporate dividends, including to themselves - over to auditors?

To what extent does the characterization of “outside™ director impact a corporate
director’s duty of due diligence?

Dated at the City of Ottawa, in the Province of Ontario, this 2" day of July, 2013,
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Applicant Ageiits
NAIRN WATERMAN SUPREME ADVOCACY LLP
6 Fallingbrook Dr. 397 Gladstone Avenue, Suite 100

Toronto, ON MIN IB4

Tel.: (416) 698-6451
Email: naimwaterman @ gmail.com

SUPREME ADYOCACY LLP
397 Gladstone Avenue, Suite 100
Ottawa, ON K2P0Y9

Eugene Meehan, Q.C.
Marie-France Major
Tel:  (613) 695-8855

Ottawa, ON K2P 0Y9

Marie-France Major
Tel.:  (613) 695-8855
Fax: (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Ottawa Agents for Counsel for the
Applicants, Elliot C, Wightman et, al.



Tel.: (613) 695-8855
Fax: (613) 695-8580

Email: emechan@supremeadvocacy.ca
mfmajor@supremeadvocacy.ca

HEENAN BLAIKIE

1250 René-Lévesque Blvd, West
Suite 2500

Montreal, QC H3B 4Y1

Serge Gaudet

Tel.: (514) 8461212

Fax : (514) 846-3427
Email : sgaudet@heenan.ca

Co- Counsel for the Applicants, Eiliot C.
Wightman et, al.

ORIGINAL TO:  THE REGISTRAR

COPIES TO:

FISHMAN, FLANZ MELAND PAQUIN
1250, boulevard René-Lévesque Ouest
bureau 4100

Montréal, QC H3B 4W8

Avram Fishman

Leonard W, Franz

Mark E. Meland

Margo Siminovitch

Betlehem Lala Endate

Tel.: (514)932-4100

Fax: (514)932-4170

Email: afishman@f{fmp.ca
Iflanz @ ffmp.ca
mmeland @ ffmp.ca
msiminovitch@ffmp.ca

bendale@ffmp.ca

Counsel for the Respondent, Estate of Peter
N.T. Widdrington
ANDTO:



STIKEMAN ELLIOTT

1155 René-Lévesque Blvd. West,
40th Floor :

Montréal, QC H3B 3V2

Stephen Walter Hamilton

Tel.: (514) 397-3000

Fax: (514) 397-3222

Email: shamilton @stikeman.com

GOWLING LAFLEUR HENDERSON
3700-1 Place Ville Marie
Montréal, QC H3B 3P4

Jack Greenstein
Tel.: (514) 878-9641
Fax: (514) 878-1450

ROBINSON SHEPPARD SHAPIRO
800, Place Victoria, # 4600,
Montréal, QC H4Z 1H6

Martin Cété

Tel.: (514) 878-2631

Fax: (514) 878-1865
Email; mcote@rsslex.com

MORENCY SOCIETE D’AVOCATS
500, place d' Armes, 25th floor
Montreal QC H2Y 2W?2

Stéfanie Poitras

Tel.: (514) 845-3533

Fax: (514) 845-9522

Email: spoitras @ morencyavocats.com

NOTICE TO THE RESPONDENT: A respondent may serve and file a memorandum in
response to this application for leave to appeal within 30 days after service of the application, If
no response is filed within that time, the Registrar will submit this application for leave to appeal
to the Court for consideration pursuant to section 43 of the Supreme Court Act.



ANNEX A

RENE M. AUBRY

JOHN D. BALL

JEAN BEAUDRY
MARCEL BERTRAND
GEORGES F. FOURNIER
GILLES GAGNON

IAN GERGOVICH
PIERRE GILL

ANDRE A. GIROUX
MICHAEL J. HAYES
IAIN D. HUME
SEBASTIEN IANNITELLO
DENIS LANGELIER
BERNARD LAUZON -
MICHAEL F. MACEY
ZYGMUNT MARCINSKI
JEAN-GUY MARTIN
PIERRE SECCARECCIA
BERNARD R. SMITH
JACQUES ST-AMOUR
NORAH K. TAYLOR
MICHAEL WHITWORTH
ELLIOT C. WIGHTMAN

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand and Laliberté Lanct6t Coopers & Lybrand, having a place of business at
1170, Peel Street, Suite 330, Montreal, Province of Quebec

-and -

MICHEL BEDARD
FRANCOIS BERNIER
WILLIAM G.K. BODEN
DENIS GIRARD
JAQUELIN LEGER
JEAN PELLETIER
CHRISTIAN ROUSSEAU
MARC SHEEDY
LIONEL VEZINA

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand and Laliberté Lanctt Coopers & Lybrand, having a place of business at 2,
Place Quebec, Room 536, in the City of Quebec, Province of Quebec



-and -

ROBERT M. BOSSHARD
SEAN R. CASEY

R, [AN COWAN
ROBERT G. GLENNY
GINO A. SCAPILLATI

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 21, King Street
West, 2™ Floor, in the City of Hamilton, Province of Ontario

-and-

DAVID E. GRAHAM
BRYAN D. STEWART
TERRANCE G. WICHMAN

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 175 Columbia Street
West, in the City of Waterloo, Province of Ontario

-and-

SPENCER H. CLARK
ROBERT B, LEMON
ALLAN A. MCDERMID
JTAN D. MCINTOSH
JOHN M. SAVEL

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 275 Dundas Street,
in the City of London, Province of Ontario

A, JOEL ADELSTEIN
TREVOR J. AMBRIDGE
DAVID H. ATKINS
SHARON BACAL
RONALD B. BLAINEY
HUGH J. BOLTON

J. DOUGLAS BRADLEY
DONALD A. BROWN
HAROLD A. BURKE
RICHARD S. BUSKI
TONY P. CANCELLIERE
DENNIS H. CARTWRIGHT



PAUL G. CHERRY
CHRISTIE 1.B. CLARK
GRAHAME J. CLIFF
JAMES S. COATSWORTH
GEOFFREY A. COOKE
WILLIAM J. COTNAM
PAUL W. CURRIE
RICHARD C. CURTIS
KEVIN J. DANCEY
ALEXANDER M. DAVIDSON
ALAN G. DRIVER

1. PETER ECCLETON

H. GLENN FAGAN
BRIAN C. FOLEY
DAVID FORSTER
STEPHEN H. FREEDHOFF
A. RIK GANDERTON
ANTHONY F. GIBBONS
PAUL B. GLOVER

J. BRYAN GRAHAM
GARY J. HASSARD
BRENT D. HUBBARD
ROBERT M.C. HOLMES
BRENDA l. HUMPREYS
ROBERT H. JOHNSON
ROBERT E. LAMOUREUX
PETER K. LANE

DEAN R. LEVITT
ROBERT E. LOWE

C. ANDREW MCASKILE
JILL H. MCALPINE
ISRAEL H. MIDA

PAUL J. MURPHY
ROBERT J. MUTER
BARRY J. MYERS
GABRIEL NACHMAN
BERNARD J. NISKER
RICHARD C. PETIT

W. DAVID POWER
RICHARD ROHDE
JAMES 8. SALOMAN
CHARLES L. SEGUIN

Alan Smith, in his quality of Executor and Trustee of the Estate of the Late

CHRISTINE E. SINCLAIR
DAVID W. SMITH
ROBERT J. SPINDLER



A. DEAN SUMMERYVILLE
MICHAEL A. TAMBOSSO
MICHAEL R. VAN EVERY
DEREK W, WILLIAMS
LAURENCE H. WRAGG

Chartered accountants, carrying on business in partnership under the firrm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 145 King Street
West, in the City of Toronto, Province of Ontario

-and ~

ALAN FREED
RONALD G. JACKSON
JOHN J, LISOWSKI
ALLAN D. LUMSDEN
J. DAVID SCHIINS
RICHARD A. VICKERS

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 55 Metcalfe Street,
12" Floor, in the City of Ottawa, Province of Ontario

-and -

ANTHONY J. PANICCIA
PAULJ. CHARKO
LORIS MACOR

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 500 Quellette
Avenue, in the City of Windsor, Province of Ontario

-and -

RAYMOND A. CADIEUX
ANDRE G. COUTURE
DAVID J. DRYBROUGH
FREDERICK M. FLORENCE
JAMES R. HOLLAND
SERENA H. KRAAYEVELD
DAVID LOEWEN
GERALDF. PYLE
GERALD H. RODRIGUE
CAROL L, STOCKWELL
PAUL D. WRIGHT



Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 2300 Richardson
Building, One Lombard Place, in the City of Winnipeg, Province of Manitoba

-and —

FRANKLIN M. BALDRY
MONTE F. GORCHINSKI
GERALD P. SCHERMAN

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 500 — 123-2™
Avenue South, in the City of Saskatoon, Province of Saskatchewan

~and -

JUSTIN FRYER

RONALD P. GRATTON

C. ROY KRAKE

JOHN E. LAWRENCE
GERARD A M. LUUKX
RODERICK W. MACLEAN
DALE S. MEISTER
WILLIAM E. PATTERSON
BRIAN K. PAWLUCK

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 2400 Bow Valley
Sq. II1, 255-5" Avenue S.W., in the City of Calgary, Province of Alberta

~and -

A.W. KEITH ANDERSON
DANIEL J. BLOCK
WILLIAM D, BURCH
BARRY L. JAMES
DONALD A, MACLEAN
JOHN A. MACNUTT
MELVIN J. MAJEAN
ALAN D. MARTIN
FREDERICK M. PARTINGTON
JOSEPH F. PRESTON
KENNETH D. RAWSON
N. DAVID ST. PETER
JOHN M. TWEEDLE
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Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand - Chartered Accountants, having a place of business at 2700 Oxford Tower,
10235 ~ 101 Street, in the City of Edmonton, Province of Alberta

-and —

ERIC S.Z, ANDREW
RODNEY C. BERGEN
LENARD F. BOGGIO
JOHN H. BOWLES
DAVID P. BOWRA
CRAIG G. BUSHELL

W. JOHN DAWSON
DARRYL R. EDDY
RODNEY B. JOHNSTON
JOHN C. KAY
PATRICIA J. LAJOIE
JOHN E. LARSEN
LEDFORD G. LILLEY
MARTIN A. LINSLEY
JOHN D. PETERS
PIROOZ POURDAD
GARY D. POWDROZNIK
C. DOUGLAS PROCTOR
PETER J. SPEER

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 111 West Hastings
Street, in the City of Vancouver, Province of British Columbia

-and —

ELAINE S. SIBSON
GARY R. STAFFORD
MARCUS A. WIDE

J. HAP WRIGHT

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 1701 Hollis Street,
Suite 1200, in the City of Halifax, Province of Nova Scotia

-and -

LAWRENCE R. COSMAN
HUGHR. TIDBY
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R. DALE URQUHART
PETER WILSHAW

Ms. L.G. Wittrien in her quality of Executor and Trustee of the Estate of the Late
GLENN L. WITTRIEN

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 801 Brunswick
House, 44 Chapman Hill, in the City of Saint John, Province of New Brunswick

-and -

G. COLIN BAIRD
CHARLES M. FOLLET
JAMES A. KIRBY
RONALD J. WALSH

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 235 Water Street, 7"
Floor, in the City of St. John, Province of Newfoundland

~and-

DAVID G. ARSENAULT
C. MARY H. BEST

BRIAN W. CAMERON
IRWIN W, ELLIS

RALPH H. GREEN

J. WALTER MACKINNON
JOHN M, MULLIGAN
MICHAEL L. O'BRIEN

Chartered accountants, carrying on business in partnership under the firm name and style of
Coopers & Lybrand — Chartered Accountants, having a place of business at 134 Kent Street, 6'"
Floar, in the City of Charlottetown, Province of Prince Edward Island

-and-

COOPERS & LYBRAND - CHARTERED ACCOUNTANTS, a professional partnership

carrying on the profession of chartered accountancy and having its head office at 145 King Street
West, in the City of Toronto, Province of Ontario
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